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PREFACE 


The harnessing of the Transfer of Property Act, 1882, 
by the hitherto commonly adopted method of adjusting 
and grouping the decisions of Courts in this country and 
in England under the relative sections, commendable in 
many respects, did not in my experience lend sufficient 
assistance to the conveyancer, and business lawyer not 
finding his difficulties solved. 

Hence I have broken the tradition of conventional 
commentators. This work was undertaken by me many 
years ago at the suggestion of my father, a leiding lawyer 
in the Central Provinces and Author of the C. P. Digest. 
The accomplishment of this task took several years as 
there were many pauses. My idea was not merely tc deal 
with the sections and the principles established by 
authoritative decisions but to lay before practitioners and 
their clerks a book dealing with the solution of problems 
arising at the desk and in Court and also indicating to 
them how to proceed in drafting and disentangling vexed 
questions on conveyancing. To the task I have brought 
my experience as a very busy solicitor for over 25 years 
during which I have perused more than 12,000 deeds 
and instruments, not to speak of the several suits and 
summons relating to title attended to by me in the course 
of my practice. 

The special features of this essentially practical work, 
besides a full discussion of the English and Indian Case 
Law, are : — 

(a) An easily read summary of the Act. 

(b) Changes made by the Transfer of Property Amend- 
ment Act, 20 of 1929. 

(c) Pitfalls to which a conveyancer is exposed. 

(d) Information on matters not usually connected 
with a book dealing with authoritative case law 



such as a stock mortgage, power-of -attorney 
income-tax payable by a mortgagor, broker’s 
position in the transaction, conditions on a sale 
by auction, transfers by limited holders, remedies 
of vendor and purchaser on breach, etc., etc. 

( e ) Hints on drafting and the various stages through 
which a draftsman has to pass in the preparation 
of a conveyance, mortgage, lease, licence for 
transferring a leasehold property, creation of a 
charge, assignment of a chose in action, or of a 
policy of insurance, instruments of gift and 
exchange. 

(/) Requisitions on title. 

(gr) Parallel references of old English cases from the 
English Reports. 

(h) Table of Oases with reference to alphabetical 
footnotes. 

(i) A copious and exhaustive index with cross 
references . 


Quotations of decisions and dicta have been avoided to 
limit bulk, save where found necessary for the mofussil 
lawyer who has not at his disposal a large library. All 
the decisions down to the end of 1937 are incorporated. 

For reading the proofs I am indebted to Mi*. J. S. C. 
Davar of the Middle Temple, Barrister-at-Law, and 
Mr. P. P. Khambatta, Advocate (O.S.), and I take this 
opportunity of thanking them for the care and industry 
with which they have done their work. 

% 

Darashaw J. Vakil. 

Chamber No. 7, 

P. & O. Bank Building, 

Bombay, 14 th March , 1938. 
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THE 

TRANSFER OF PROPERTY ACT. 

ACT No. IV OF 1882 

An Act to amend the Law Relating to the Transfer of 

Property by Act of Parties. 


(As modified upto the 1st April 1930.) 


Whereas it is expedient to define and amend certain 

Preamble. parts of the law relating to the transfer of 

property by act of parties ; it is hereby 
enacted as follows : — 

STATEMENT OF REPEALS AND AMENDMENTS. 


S. 1 amended 


S. 2 amended 
S. 3 amended 


S. 4 amended 

S. 5 amended 
S. 6 amended 


11 amended 
S. 15 amended 
Ss. 16, 17 and 18 substituted 
Ss. 39 and 40 amended 
S. 43 amended 
S. 52 amended 
S. 53 substituted . . 

S. 53A substituted 
S. 55 amended 
S. 56 substituted 


• . 3 of 1885, s.l. 

6 of 1904, s. 2. 

38 of 1920, 8. 2 and Sch. I. 
20 of 1929, s. 2. 

. . 20 of 1929, s. 3. 

. . 2 of 1900, s. 2. 

27 of 1926, s. 2. 

10 of 1927, s. 2 and Sch. I. 
20 of 1929, s. 4. 

5 of 1930, s. 2. 

. . 3 of 1885, s. 3. 

20 of 1929, a. 5. 

. . 20 of 1929, 8. 6. 

. . 3 of 1885, s. 4. 

2 of 1900, 8. 3. 

20 of 1929, s. 7. 

. 20 of 1929, s. 8. 

. 20 of 1929, s. 9. 

. 20 of 1929, s. 10. 

. 20 of 1929, ss. 11 and 12. 

. 20 of 1929, s. 13. 

. 20 of 1929, s. 14. 

. 20 of 1929, s. 15. 

. 20 of 1929, s. 16. 

. 20 of 1929, s. 17. 

. 20 of 1929, s. 18. 
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S. 58 amended 
S. 59 amended 

8. 59A inserted 
S. 60 amended 
8s. 60 A and 60 B inserted 
8. 61 substituted . . 

8. 62 amended 
S. 63 amended 
8. 63A inserted 
8s. 64 and 65 amended 
S. 65A inserted 
8. 67 inserted 
8. 67A inserted 
S. 68 substituted . . 

S. 69 amended 


8. 69 A inserted 

8s. 71 and 72 amended 

8. 73 substituted . . 

8s. 74 and 75 omitted 
8. 76 amended 
8. 80 omitted 
8. 81 substituted . . 

8s. 82, 83 and 84 amended 

8s. 85 to 90 repealed 

8. 91 substituted 

8s. 92-94 inserted 

88. 95 and 96 substituted. . 

8. 97 repealed 

8. 98 amended 

8. 99 repealed 

S. 100 repealed in part . . . 

amended . . 

S. 101 substituted 

S8. 102 and 103 amended. . 

8. 106 amended . . 

8. 107 amended . . 

8. 108 amended . . 

S. Ill amended 
S. 114A inserted . . 

S. 117 amended 

S. 119 substituted 
Ss. 128, 129 and 130 amended 
Chapter VIII substituted 
Repealed as to Crown Grants 


20 of 1929, s. 19. 

6 of 1904, s. 3. 

20 of 1929, s. 20. 

20 of 1929, s. 21. 

20 of 1929, s. 22. 

20 of 1929, s. 23. 

20 of 1929, s. 24. 

20 of 1929, s. 25. 

20 of 1929, s. 26. 

20 of 1929. s. 27. 

20 of 1929. ss. 28 and 29. 

20 of 1929, s. 30. 

20 of 1929, s. 31. 

20 of 1929, s. 32. 

20 of 1929, s. 33. 

3 of 1885, s. 5. 

6 of 1904, s. 4. 

11 of 1915, s. 2 and Sch. I. 
20 of 1929, s. 34. 

20 of 1929, s. 34. 

20 of 1929, ss. 36 and 37. 

20 of 1929, s. 38. 

20 of 1929, s. 39. 

20 of 1929, s. 40. 

20 of 1929, s. 41. 

20 of 1929, s. 42. 

20 of 1929, ss. 43, 44 and 45. 
5 of 1908, s. 156 and Sch. V. 
20 of 1929, s. 46. 

20 of 1929, s. 47. 

20 of 1929, s. 48. 

5 of 1908, s. 156 and Sch. V. 
20 of 1929, s. 49. 

5 of 1908, s. 156 and Sch. V. 

5 of 1908. 

20 of 1929, s. 50. 

20 of 1929, s. 61. 

20 of 1929, ss. 52 and 53. 

20 of 1929, s. 54. 

6 of 1904, s. 5. 

20 of 1929, s. 56. 

20 of 1929, s. 56. 

20 of 1929, s. 57. 

20 of 1929, s. 58. 

6 of 1904, s. 6. 

38 of 1920, s. 2 and Soli. 1. 
20 of 1929, s. 59. 

20 of 1929, ss. 60, 61 and 62. 
2 of 1900, s. 4. 

15 of 1895, s. 2. 
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.. I^ 0US 5 ag " ,he Act — 11 18 not within «» province of a Court to look to 
Statement of Objects and Reasons or to the proceedings of the Legislative 

Council With a view to discover whether the words used mean something above 

and beyond what they say (o). It is no, permissible to refer, for this purpose. 

to the various orms in which the BUI was brought before the Legislature ,6, 

histo^ f P r the Ooramitteo < c >- The « >rot to be coUected iron, 

nistory of changes or debate on the Bill (d). 

“' POrt t ° f ‘hr ^'nmhUoners.-The Report of the Commissioners on which a 

statute is founded is no aid in its coustruction(e). The Indian decisions ,o the 
contrary are doubtful (/). tne 

lndian*‘st 0 a n tu,e 0r book C ; me,, ' ~ The Tra, “ ,er °' ACt " “ br ° u Sht upon the 

India,, statute-book because it was expedient to define and amend certain parts 

the law relating to the transter of property by act of parties ( g ). I, doe! not 

uonoltm ' e t Pre H eXUtmgla ' V bU ' ° nly down certain portions of it in deroga- 
del llth n °* * C ° mpl6te COd9 “ itBelf “ regards the subject i, 

Transfers within the AC.-The Act applies to alienations inrer vivo* and has 
no application to transfers by operation of law or disposal of property by willi/, 1 . 

Title of the Act.— This is no part of the law and in strictness ought not to he 

nmlh M “i? (1> hU ‘ “ m “ y tem ‘ ‘° 8h6W the 0bject of the Legislature (j) 
nor should any weight be attached as to its scope (. k ) or to alter its constriction (f) 

a, d prea,nble -— ''T'o preamble ,s merely a key to the construction of a statute 

and the mischief it was intended to remedy (m). It is undoubtedly a part of the 

Act and may be used to explain it. It cannot control the enacting part which may 
Ana often does go beyond it (n). 

i s U ' nay Wel1 P° int out ' vhat 19 ‘he subject-matter in respect of which the Aer 
in tended to op erate and does operate (o) and where the enacting part of a statute 


I It 


«•> 


(c) 

<d) 


if) 


Haj Mahal v. Harnam Singh (1928) 9 Lah. 260; 
ihe Administrator-General of Bengal v 
^ •*'««** (1895) 22 Cal. 788. 
•• *• 107 ; Kandakuri Balasurya v. 

LLa s t? et ? ry °f SlaU 0917) 40 Mad. 

Krishna Ayyangar v. Nallaperumal 
PtUat (1919) 43 Mad. 550. 47 I. A. 33 ; 
,f l '*\ ndar °f Ethtyapuram v. Chidambaram 
(1920) 43 Mad. 675, (687); Shantanand 
•rtr V. Basudevanand Gir (1930) 52 All. 
619; Queen-Empress v. Bal Gangadhar 
Tilak (1898) 22 Bom. 112; Gopal Pandey 
v. Parsotam Das (1882) 5 All. 121, (135) ; 
Kadri Bakhsh v. U haw am Prasad (1892) 
14 All. 145; Gurdial Singh v. The Central 
Board Local Committee (1928) 9 Lab. 689. 
''hath Moosa v. Shaik Essa (1884) 8 Bom 
(2*7) ; Fadu Jhala v. Gour Mohun 
(1892) 19 CaL 544 (567); Moottora Kant 
£ India General Steam Navigation 
Co. (1883) 10 Cal. 166 ; Queen-Empress v. 
Kartik Chunder Das (1887) 14 Cal. 721. 
(rurdtal Singh v. The Central Board Local 
Committee (1928) 9 Lah. 689. 

Millar v. Taylor (1769) 4 Burr. 2303 ; 98 
E. R. 201; Holltnshead v. Hazleton (1910) 

1 A. C. 428; Rhondda's {Viscountess ) Claim 
(1922) 2 A. C. 339 ; R. S. Ruikar v. Emperor 
(1935) 31 Nag. L. R. 318. 

Ardmg v. Bonner (1856) 2 Jur. X. b. 7bJ ; 
Ewart v. Williams (1854) 3 Drew 21. 
61 E. R. 808. 

Romnk Chunder Sannyal v. Hint Mondal 


<K I 


(A) 


(1890) 17 Cal. 852; Queen-Empress v 
Karltck Chunder (1887) 14 Cal. 721. 
Ktshortlal v. Krishna- Kamint (1910) 37 Cal 
f 7 . (382) ; Deo Karain Rai v! Kukt 
Bind (1902) 24 All. 319 (332); Tajjo Bibx 

wi) iagwan Prasad (1894) 16 A1J - 29S - 

K nMi P i* h £ a A a,h .L V ’ „ Ra > ah Venkatadr . 
(1923) 46 Marl. 190 (222) ; Ktshonlal v. 

Krishna- Kammi (1910) 37 Cal. 377 (382) • 

, Mitter V ‘ KaU P™sanna 

(1901) 28 Cal. 744 (748). 

^e'r V i8 -/° hnSOn (,848 > 2 E *<*- 256. 1.54 

1 ‘liT » V^'ley & Co., Ltd. (1903) A. C. 

B< ^S l9 n l5) 1 K B - 21 5 Johnson 

p (,8d9) 28 L - J ‘ Q- B 252. >21 

xz> > lx. y 

tSSufeji? v - 

’I) ■'age v. Eicholt (1919) 2 K. B. 171 

sal held v. Johnson (1848) 2 Exch/256, 154 
Ii. R. 487 ; Oir»4 Handan Kalwar v. Hanu- 
man Das (1927) 49 AU. 25. 

StfiAr/d v. Johnson (1848) 2 Exch. 256 154 

a9i6) ?cii Ti C r!< harmt j toUrse v - R osse 
pl 6 j - “ c Chinna Atyan v. Mahomed 

Fakr-u-dtn Sail) (1865) 2 Mad H C 322 

< h *°n v - Progressing Printing and PubtZk- 

mg Co. (1895) 2 Ch. 29. 


if 


1 II 


■ hi 


{“I 


i-'i 
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is ambiguous, the preamble can be referred to, to explain and elucidate it (p). In 
Powell v. Kempton Park Racecourse Co. (q), Lord Hals bury said : “ Two proposi- 
tions are quite clear : one, that a preamble may afford useful light as to what a 
statute intends to reach, and another that if an enactment is itself clear and un- 
ambiguous, no preamble can qualify or cut down the enactment.” If the words 
of the Act are clear and unambiguous you cannot alter its construction by reason 
of the preamble (r). 


Though the preamble does not control any plain enactment which follows it, 
it may be a most useful guide when a question of doubt arises upon the construction 
of a particular provision and considerations relating to the scope of the Act are 
involved («). A preamble does not govern clear expressions in the enacting part (<)• 

Section. — AN here an Act is divided into sections and rules the proper canon of 
interpretation is that the sections lay down general principles and the rules provide 
the means by which they are to be applied, and they cannot be otherwise applied (it). 
There is no magic in the word section or in the different parts of an Act being 
numbered (e). If there be two inconsistent enactments it must be seen if one 
cannot be read as a qualification of the other (to) . 


Lf two sections are repugnant, the last must prevail (x). 

Proviso. A proviso appended to a section is either an explanation or a 
qualification of the section. It does not add to or enlarge the scope of the section (t/). 
It is engrafted on a preceding enactment (z). 

Marginal notes. — Marginal notes to sections of an Act do not form part of 
the Act (a) nor do they control the enactment (6). 

No reliance can be placed on them for the purpose of interpreting the section (c). 
They can be referred to for the purpose of interpretation if they can be regarded 
as inserted by, or under the authority of, or assented to by the Legislature or can 
be looked at to see the general trend of the seotion (d). 


Illustrations. — These are no part of the section but they are helpful in the 
working and application of the statute and their usefulness in that respeot should 


tp) The Corporation of Calcutta v. Kumar A run 
Chandra Singna (1934) 60 C. L. J. 312; 
Raj Mai v. Harnam Singh (1927) 9 Lah 
260; Doe v. Brandling (1828) 7 B. & C. 
643; FeUous v. Clay (1843) 4 Q. B. 313; 
Sussex Peerage Case (1844) 1 1 Cl. & F. 85. 
</> U899) A. C. 143 (157) ; Queen-Empress v. 

Indaijxt (1889) 11 All. 262. 
trl Sage v. Etc hoi: (1919) 2 K. B. 171 ; Raj Mai 
v. Harnam Singh (1928) 9 Lah. 260; 
Sussex Peerage Case (1844) 11 Cl. & F. 
85, 143 ; Powell v. Kempton Park Race- 
course Co. (1899) A. C. 143, 157; Secretary 
of State v. Maharaja of Bobbili (1919) 43 
Mad. 529, 46 I. A. 302; Manx Lai Singh 
v. Trustees for the Improvement of 
Calcutta (1917) 45 Cal. 343. (I-. B.) 

) Sital Chandra v. (Mrs.) Delanney (1916) 
20 C. W. N. 1158. 

(I) Keshab Panda v. Bhobam Panda (1013) 18 
C. L. J. 187. 

<u) Sabin Chandra v. Pranknshna De (1914) 
41 Cal. 108. 

tv) Edward v. Shenett (1843) 1 1 M Sc W. 595, 
162 E. R. 943. 

u>) Ebbs v. Denlnois (1875) as reported in 10 
Ch. App. 479 ; Chnlomeley School, Highgate 


v. Sewell (1894) 2 Q. B. 906. 

(*» Wood v. Riley (1867) as reported in L. R. 
3 C. P. 26 ; A mar Chand Roy v. Prasanna 
Dasi (1921) 25 C. VV. N. 9. 

(y) In re Mrs. liesant (1916) 39 Mad. 1164. 

(*) R. v. Taunton St. James ( Inhabitants ) (1829) 
2 B. * C. 831, 109 E. R. 309. 

(a) Punardeo Narain Singh v. Ram Sarup Rov 
(1898) 25 Cal. 858; Dukhi Mollah v. Hal- 
way (1895) 23 Cal. 55; Sutton v. Sutton 
1882) 22 Ch. D. 511; Wilkes v. Goodwin 
1923) 2 K. B. 86 ; De Beauvis v. Green 
(1906) 22 T. L. K. 816. 

«>) A.-G. v. Great Eastern Ry. Co. (1879) 11 Ch. 

449 ; Re. Penrhyn's (Lord) Settlement 
Trusts, Penrhyn v. Robarts (1923) 1 Ch. 143; 
Balaji 5m*A v. Gangamma, A. I. R. (1927) 
Mad. 85. 

(e) Corporation of Calcutta v. Arunchandra 
(1933) 60 Cal. 1470 ; Balaji Singh v. Gang 
amma (1927) 51 14. L. J, 641 ; Dalrai 
Kunwar v. Jagatpal Singh (1904) 26 All. 
393 ; 31, 1. A. 132. 

(d) Ram Saran Das v. Bhagwat Prasad (1929) 
51 AIL 411; Secretary of State for India 
v. Bombay Municipality (1935) 59 Bom. 
081 • 
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not be impaired. They should only he rejected as repugnant to the section as the 
last resort of construction (c). 


It is the duty of the Court to accept, if that can be done, illustrations given 
under the section as being of value in the construction of the text. It would 
require a special case to warrant their rejection on the ground of repugnancy with 
the section ( f). The Act is not affected by it inasmuch aR an illustration has not 
the same operation as the section which really forms the enactment (g). They 
do not control the plain meaning of the words (/*). 

Heading of parts. — 'Headings are not to be treated as marginal notes. They 
constitute an important part of the Act itself. They may he read as affording a 
better key to the construction of the sections which follow (t) or to determine 
the sense of any doubtful expression in a section ranged under any particular 
heading (j). They cannot be allowed to control the enactment (k) or cut down 
the effect of plain words in the sections (/). 

The Schedules. — The Schedule is as much a part of the Act as the enactment (m). 
If the enacting part and the Sohedule do not correspond the latter must give 
way (n). 

Punctuation and brackets. — This is not a part of the Act. There are no such 
things as brackets any more than there are such things as stops (o). 

Their Lordships of the Privy Council regard it an error to rely on punctuation 
in construing Acts of the Legislature (p). 

Interpretation clause. — The interpretation clause is of modem origin and 
frequently does a great deal of harm (q). It is not of a descriptive but of an 
enlarging character and should be used for the purpose of interpreting the words 
whioh are ambiguous or equivocal and not so as to disturb the meaning of such 
as are plain (r). 


Act, If exhaustive. — The essence of a code is to be exhaustive in the matters 
in respect of which it declares the law, and it is not the province of a Judge to 
disregard or go outside the letter of the enactment, according to its true construc- 
tion (a). 


(*) Htmchandra v. Narendranath (1934) 61 Cal. 
148; Mahomed Syedol A tiffin v. Yroh 
Wot Gark (1916) 2 A. C. 575, 43 I. A. 258, 
19 Bora. L. R. 157. But see Krishnadas v 
Dwarkadas (1937) Bom. 679. 

(/) Durga Priya Chowdhury v. Durga Pada Roy 
(1928) 55 Cal. 154. 

(f) Kamalamal v. Peru Meera (1897) 20 Mad. 
481 (483) ; Koylash Chunder v. Sows tun 
Chung (1881) 7 Cal. 132; Nanah Ram v. 
Mehitt Lai (1877) 1 All. 487. 

(A) Salya Priya Ghoshal v. Gobindo Mohon Roy 
(1909) 14 C. VV. N. 414. 

(i) The Eastern Counties London and Blachwall 
Railway Cos. v. Marriage (1860) 9 H. I. C. 
32; R. v. Local Government Board (1882) 
10 Q. B. D. 309; Inglis v. Robertson (1898) 
A. £. 616 ; Dwarhanath v. Tafatar (1917) 
44 Cal. 267 ; Janki Singh v. Mahanath 
Jagannath Das (1919) 3 Pat. L. J. 1 ; 
Ram Shankar Lai v. Ganesh Prasad (1907) 
29 All. 385, (414). 

(/) Hammersmith & City Ry. Co. v. Brand (1869) 


4 H. L. 171 ; Toronto Corporation v. Toronto 
Railway (1907) A. C. 315. 

(A) Re. Penrhyn's (I^rd) Settlement Trusts, 
Penrhyn v. Robarts (1923) 1 Ch. 143. 

(0 R. v. Fulham Guardians (1909) 2 K. B. 504. 
(»») A-G. v. Lamplough (1878) 3 Ex. D. 214. 

(n) Re. Baines (1840) Cr. & Ph. 31. 41 E. R. 401 ; 

Allen v. Flicker (1839) 10 Ad. & El. 639, 
113 E. R. 243; Panagolis v. S. S. Pontiac 
(1912) 1. K. B. 74. 

(o) Claydon v. Green (1868) 37 L. J. C. P. 226; 

Devonshire (Duke) v. O’Connor (1890) 24 
Q. B. D. 468 ; R. v. Speyer, R. v. Cassel 
(1916) 1 K. B. 595; R. v. Casement (1917) 

1 K. B. 98; Mansa Ram v. Ancho (1933) 
55 All. 700. 

( p ) The Maharani of Burdwan v. Krishna Kamini 

(1887) 14 Cal. 365 (372), 14 1. A. 30. 

(<,-) Lindsey v. Cundy (1878) 45 L. J. Q. B. 781. 

(r) R. v. Pearce (1880) 5 Q. B. D. 386. 

(s) Kari Singh v. Emperor (1913) 40 CaL 433 ; 

Gohul Mandat v. Pudmanund Singh (1902) 
29 Cal. 707 


Prea 


Pream. 



the thansfeh of property act. [pream. 


The Transfer of Property Act was not intended to be exhaustive and does not 
profess to be a complete code (<). It does not exclude any equitable principle such 
as may regulate the rights and liabilities of the parties in a case not specifically 
provided by the Legislature (u). 


It was said by Lord Hobhouse in Waghela v. Shekh Masludin ( v ) that the 
expression “equity and good conscience ” was generally interpreted as meaning 
Knglish Law, if found applicable to Indian society and circumstances. But in 
matters regulated thereby the Act is to be regarded as exhaustive (tv). 

Amending Act. retrospective effect of. — Since the passing of the Transfer of 
Property Act in 1882 its provisions have been amended on twelve occasions. But 
there was no general revision of the Act nor was there any importation of a new 
principle until the Amending Act 20 of 1029 was passed whereby substantial changes 
have been made in the Act which have been noticed in their proper places. Of 
the Amending Act section 03 is in these terms 


“ Not lung in any of the following provisions of this Act, namely, sections 3, 
t, 9, 10, 15, 18, 19, 27. 30 clause (c) of section 31, sections 32, 33, 34, 35, 46, 52. 
•>5, 57, 58, 59, 61 and 02 shall be deemed in any way to affect — 

(a) the terms or incidents of any transfer of property made or effected before 
the first day of April 1930, 

(b) the validity, invalidity, effect or consequences of anything already done 
or suffered before the aforesaid date, 

(c) any right, title, obligation or liability already acquired, accrued or inourred 
before such date, or 

(d) any remedy or proceeding in respect of such right, title, obligation or 
liability ; 

and nothing in any other provision of this Act shall render invalid or in any 
way affect anything already done before the first day of April 1930, in any 
proceeding pending in a Court on that day : and any such remedy and any such 
proceeding as is herein referred to may be enforced, instituted or continued, as 
the case may be, as if this Act had not been passed.” 

To ascertain how far the Amending Act is retrospective, the following rules 
are deducible from the authorities : — 


1* ^ ' n 'tial presumption is that an Act is not retrospective. The Court 

"iH ,lot ascr ibo retrospective force to new laws affecting rights unless by express 
words or necessary implication it appears that such was the intention of the 
Legislature (x). Provisions which if applied retrospectively would deprive of their 


</i 


the Corporation of Calcutta v. Kumar Arui i 
(1935) 60 C. I.. J. 312; Sutyabadi v. Hara- 
oadt (1907) 34 Cal. 223; Jut m, Ira Chandra 
v. The Kanpur Tobacco Co., Ltd., A. I. R. 
(1924) Cal. 990; Mayashankar v. Burjorji 
(1925) 27 Uom. L. R. 1449; Kishorilal v 
Krishna- Kamini (1910) 37 Cal. 377 (382) ; 
Chotesha v. Mt. Maktum Hi, A. I. R. (1928) 
Nag. 223 ; Hole hand v. Kishinchand A. I. R. 
(1924) Sind 23 ; Shafikul Huq v Krishna 
Gobinda (1918) 23 C. W. N. 284 ; Bhupendra 
Nath v. Mt. Wajihunnissa (1918) 2. P. L. J. 
293; Amir Bibi v. Aroltiam (1918) 34 
M. L. J. 18-1 (187) ; Thiruvengadachariar 
\- Ra Vfi ana . th hengar (1903) 13 M. 1.. J. 
500; Alamelu Ammal v. Balu Ammal (1914) 
28 M. L. J. 685 ; I^alchmiammal v. Gangam 
mat (1910) 34 Mad. 72; Gyannessa v. 
Mabarakannessa (1897) 25 Cal. 210; 

Pallayya v. Ramavadhamulu (1903) 13 

M. L !. 304 ; H. V. Loir dr Co., Ltd. y. 


(») 


Pulinbiharilal (1932) 59 Cal. 1372 (1384). 
Kalyan Das v. Jan Bibi (1929) 51 All. 454 ; 
Maharaja of Jeypore v. Rukmini (1919) 
42 Mad. 589 (598) ; Mayashankar v. 

Burjorji (1925) 27 Bom. L. K. 1449; 59 I. 
A. 236, (246) ; Muhammad Rasa v. Abbas 
Bands Bibi, 59, I.A. 236 (246). 

. (1887) 11 Bom. 551, 14 I. A. 89 (96). 

M Venkatacharyulu v. Venkatasubba Rao (1925 
48 Mad. 821 (824). 

Modern Railway Co. v. Page (1861) 30 L. J. 
C- P- 314 (318); Phillips v. Eyre (1870) 
0 Q- D. 1 ; Pardo v. Bingham (1869) 4 Ch. 
App. 735 ; Gloucester Union v. Woolwich 
Union (1917) 2 K. B. 374; Muhammad 
Aldus Samad v. Qurban Husain (1903) 26 
All. 119 (129), 31 I. A. 30; Leeds and 
County Bank v. Walker (1883) 11 Q. B. D 
84 (91) ; Colonial Sugar Refining Co 

v. Irving (1905) A. C. 869. 


(vl 


(r> 
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existing finality orders whioli when the statute came into force were final are 
provisions which touch existing rights (y). 

2. A statute altering the law so as to affect an existing status, should not 
bo construed as retrospective ( 2 ) unless that effect cannot bo avoided without 
doing violence to the language of the enactment (a). 

Statute regulating procedure can be retrospective unless that construction 
be textually inadmissible (6). 


I. Statutes made to correct an error by omission in a former statute (c) and 
which are declaratory or explanatory are retrospective in effect (<2). 

5. Amending statutes which touoh vested rights are not to be construed as 
retrospective in the absence of express enactment or necessary intendment (e). 


(y) Delhi Clolh and General Mills Co. v. Income 
Tax Commissioner, Delhi (1928) 30 Bom. 
L. R. 60, 54 I. A. 421 (425). 

(*) R. v. Ipswich Union (1877) 2 Q. B. D. 269 ; 
Main v. Stark (1890) 15 A. C. 384 ; Re. 
Snowdown Colliery, South Eastern Coal- 
field Extension Co. v. Snowdown Colliery 
Co. (1925) 94 L. J. Ch . 305 ; Re. Raison, 
Ex-parte Raison (1891) 60, L. J. Q. B. 
206 ; Girja Nandan v. Hanuman Das (1927) 
49 All. 25. 

(*) In re Joseph Sonche <5> Co., Ltd. (1875) 1 
Ch. D. 48 ; In re Athlumney (18981 2 Q. B. 
547 (551). 

lb) Welby v. Parker (1916) 2 Ch. 1 ; Re A Debtor 
(1928) 97 L. J. Ch. 250; Colonial Sugar 
Refining Co. v. Irving (1905) A. C. 369; 
Delhi Cloth and General Mills Co. v. In- 
come Tax Commissioner, Delhi (1928) 30 


Bom. L. R. 60, 54 I. A. 421 (425). 

(c) A.-G. v. Pougett (1816) 2 Prirc 381. 146 L. K. 
130. 

(*/) Nicol v. Verelst (1779) 2 Win. Bl. 1277, 9b 
E. R. 751 ; Young v. Adams (1898) A.C. 
469; R. v. Dursley (Inhabitants) (1832) 3 
B. 6c Ad. 465, 110 E. R. 168; Balaji Singh 
v. Chakka Gangamma, A. I. R. (1927) Mad. 
85 ; Ml. Mohammadi Bibs v. Kashi Upadhya 
A. I. R. (1926) Ail. 725; Girja Nandan 
v. Hanuman Das (1927) 49 All. 25; A.-G. 
v. Theobold (1894) 24 Q. B. D. 557. 

(e) Delhi Cloth and General Mills Co. v. Income 
Tax Commissioner, Delhi (1928) 30 Bom. 
L. R. 60, 54 I. A. 421 (425) ; Kidar Nath 
v. Durgamal and Sons, A. I. R. (1931) 
Lah. 501 ; Girja Nandan v. Hanuman 
Das (1927) 49 All. 25; Balaji Singh r. 
Chakka Gangamma, A. I R. (1927) Mad. 85. 


Pream. 



CHAPTER I. 



Preliminary. 


Short title. 


1. This Act may be called the 
Transfer of Property Act, 1882. 


Commencement . 


It shall come into force on the First 
day of July 1882. 


It extends in the first instance to the whole of .British 
Extern. India except the territories respectively 

administered by the Governor of Bombay 
in Council, the Lieutenant-Governor of the Punjab and the 
Chief Commissioner of British Burma. 


But any of the said Local Governments may from time 
to time by notification in the local official Gazette , extend 
this Act or any part thereof to the whole or any specified 
part of the territories under its administration. 

And any Local Government may, from time to time, 
by notification in the local official Gazette , exempt, either 
retrospectively or prospectively, any part of the territories 
administered by such Local Government from all or any of 
the following provisions, namely 

Sections 54, paragraphs 2 and 3, 59, 107 and 123. 

Notwithstanding anything in the foregoing part of 
this section, sections 54, paragraphs 2 and 3, 50, 107 and 
123 shall not extend or be extended to any district or tract 

( ?. Unt T ry ^° r k e i n g excluded from the operation 

o the Indian Registration Act, 1908. under the power 
conferred by the first section of that Act or otherwise. 

Changes In the section. — The only change made by the Transfer of Property 
(Amendment) Act, 20 of 1929, is to substitute for the year “ 1877 ” the year of the 
Registration Act now in force, namely, “ 1908.” 

Short title. The Act deals with transfers inter vivos only. 

Commencement. — The Act came into force on tho 1st day of July 1882 on 
which date it was made to extend to the whole of British India except the terri- 
tories administered by the Governors of Bombay, the Punjab and British Burma. 

Extent. The Aot itself purports to apply to tho whole of British India except 
the territories specified therein. It includes the Scheduled Districts as the Scheduled 
Districts Aot. 1874, does not apply to Acts of the Indian Legislature passed after 
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that Aot (/). British India is defined by section 3 (7) of the General Glauses Act, 
X of 1897, a later statute which in section 3 enacts that the definitions therein are 
for Aots and Regulations made after the commencement of that Act. British 
India includes the agency tract of Vizagapatam District (7). The application of 
this Act was barred in the Naga Hills District, including the Mokokchang Sub- 
division, the Dibrugarh Frontier Tract, the North Cachar Hills, the Onro Hills, the 
Khasia and Jaintia Hills, and the Mikir Hills Tract, l>v notification under s. 2 of 
the Assam Frontier Tracts Regulation, 1880 (2 of 18801 (/>). It does not extend to 
Native States save in certain States where it has been enacted as a Regulation, the 
word “Act” being substituted by the word “ Regulation.” 

Rajkot (t), Wadhwan {j), Kathiawar (fc). Secunderabad (/) are not British 
Indian territory nor are lands occupied by an Indian Independent State Railway (m). 

Other references. — The Lieutenant-Governor of the Punjab is now Governor 
of the Punjab. British Burma is now Lower Burma (»). The Chief Commissioner 
of British Burma is now Governor of Burma. 

Bombay. Act IV of 1882 has been extended with effect from 1st January 
1893, to the whole of the territories other than the Scheduled Districts, under the 
administration of the Government of Bombay (o). 

Sind. — The whole Act has been extended with effect from 1st January 1915, 
to the province of Sind (p). 

Berars. — The Act was extended to Berars in 1907 (9). Prior to 1907 the 
principles embodied in the Act were applied as principles of equity and good con- 
science. It is foreign territory (gi). 

Burma. — The whole Act has been extended with effect from 22nd December 
1924 to the whole of Burma except certain specified areas (r). 

Bangalore. — The Civil and Military Station of Bangalore is an area in the 
Mysore State. A notification made under the Indian Foreign Jurisdiction Order. 
1902, has declared that the Act shall apply in the station so far as applicable 
thereto (a). 


Mysore. — Enacted as Regulation IV of 1918 it has been extended to the whole 
of Mysore. It received the assent of His Highness the Maharaja on the 14th day 
of Maroh 1918 (t). 

Secunderabad and Aurangabad. — Only section 108 (!) is made applicable (u). 
The whole of it is now extended by notification No. 418 of the Foreign Department 
dated 2nd August 1932. The Hyderabad State Transfer of Property Act is on the 
same lines as the Act with slight modification to suit local conditions. It came 
into force on 5th April 1928. 


(/) Krishnochandra v. Presiient, Agency District 
Board (1929) 52 Mad. 1 . 

(f) Krishnochandra v. Presiient, Agency District 
Board (1929) 52 Mad. 1 ; Ckakrapani v. 
Varakalamma (1895) 18 Mad. 227. 

(A) Assam Local Rules and Orders, Vol. 1, pp. 
616-18. 

M Queen-Empress v. Abdul Latsb (1885) 10 
Bom. 181. 

(;) Emperor v. Chimanlal (1912) 14 Bom. L. R. 

876. 

(A) Henshmi Deo: hand v. Chhotamlal (1906) 

(0 Hoasaln Ai?v?Abij. K Ali (1894) 21 Cal. 177 ; j 
Anvilapadmanabhasioxmi v. The Official 
Receiver of Secunderabad (1933) 35 Bom. 

, L. R. 747. 

(m) Muhammad v. Queen-Empress (1897 25 Cal 


20. 24 I A 137 

('») Burma Laics Act, 1898 (13 of 1898). 

(o) Bombay Rules and Orders, Vol. 11, pp. 19-95 

Ip) Bo>nbay Rules and Orders Vol. 11, p. 195. 

(?) Sheoram v. Jamnabai (1923) 19 Nag. L. R 
18 ; Kisanlal v. Abdulla, A. 1. R. (1923) 
Nag. 88. 

($*) Gangaram Tehchnnd v. Dharamsi Jetha & 
Co. (1936) 31 Nag. 43, 2nd Supp.; Syed 
Imam v. Mahomed Sikander (1909) 4 Nag. 
L. R. 357; Barljraov. Sardarmal (1934) 31 
Nag. L. R. 357 

(r) Burma Gasette, 1924, Pt. 1, p. 1082. 

(j) Papiah Naidu v. Naganatha (1931) 58 I. A 
333 

(!) Mysore Code, Volume VI. 

(w) See British Enactments in force In Indian 
States, Vol. 5, p. 1. 
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Other Cantonments. — The Act has been applied to Mhow, Neemuch and 
Nowgong and the Indore Residency Bazars, being administered areas in Central 
India (/•>. 


The Punjab. — In the Punjab the principles of the Act apply but it is necessary 
to shew that a principle has been transgressed as opposed to the non-observance 
of prescribed formalities (tab 


Although the equitable principles underlying the Act are followed, the Art 
-self with its technicalities does not apply (ar). 

Delhi. — In the absence of any notification under section 1 of the Transfer of 
Property Act extending that Act to Delhi the mere fact that Delhi ceased to be 
s part ot the Punjab did not automatically bring the Act into operation in Delhi (y). 

Madras. — The Act has been repealed or modified to the extent necessary to 
Kive effect to the provisions of Madras Act 3 of 1922, in the City of Madras (z). 

Crown grants. — The Act hAs been repealed as to Crown grants by the Crown 
Grants Act, 1895 (15 of 1895). 

Power to extend. — Powers are reserved by the Act to the Governors of Bombay, 
the 1 unjab and British Burma to extend the whole or any part of the Act to the 
whole or any specified part of the territories under their respective administration 
from time to time by notification in the local official Gazette. 


Hxtend this Act or any part thereof (a).— -The power to extend any part of the 
Act did not authorize a Local Government to extend particular sections of the 
Act. ho as to give those sections a different operation from that which they had in 
the Act itself read as a whole. The Local Government of Lower Burma by noti- 
fication extended in 1904 various sections including section 123 but not in terms 
section 1 29 to the Pegu District. The rule of Mahomedan Law that a gift is not 
valid unless possession has been delivered is preserved by section 120 of the Act. 
In 1914 a Mahomedan oonveyed immoveable property in the Pegu District to his 
w ife by a registered deed. He effeoted mutation into her name but continued to 
manage the property himself. It was held that the Local Government was not 
authorized by seotion 1 to extend section 123 apart from section 120 and conse- 
quently that the above rule of Maliomodan Law applied and the gift was valid (6). 
Legislation, conditional on the use of particular powers or on the exeroise of a 
limited discretion, entrusted by the Legislature to persons in whom it places 

confidence, is not uncommon and, in many ciro am stances, it may be highly 
convenient (c). 


Exempt either retrospectively or prospectively.-— No such exemption has yet 
been made. 


Exemption for certain provisions. — Powers are given to the Local Governments 
from time to time by notification in the official Gazette to exempt any part of the 
territories adrninistorod by them either retrospectively or prospeotively from all or 


(t>) See British Enactments in force in India 
, ^ State*. Vol. 8, p. 3. 

W Jhunam v. Dulia (1923) 4 Lah. 439 (destrw 
, . . th « «QUjty of redemption). 

‘ l l , v> aalyan Das-Chet Ram (1921 
U *-*h. 487 (OTal assignment of debt) 
"*!"• Chand v. Ganga Jal (1930) 11 Lai 
258 jM , P % end*ni) Duta Singh v. Bela Sini 
A.LR.; (1925) Lah. 92 (covenant for title, 
KamaarRam v. Ghugi, A. I. R. (192 
1-ab. 148; Sheik Mohammad Abdullah 


Mohammad Yasin, A. I. R. (1939) Lah. 151. 
(y) Ralli Brothers v. Punjab National Bank, 
Ltd. (1930) 11 Lah. 584. 

(*) Sec. 13 of Madras Act S, of 1922. 

(a) Inserted by see. 2 of the Transfei of Pro- 
perty (Amendment) Act, 1904 (fl of 1904). 
(fc) Ma Mi v. Hollander Ammal (1927) 5 Rang. 
7, 54 I. A. 23 ; Emnabai v. Hajirabai (1888) 
IS Bom. 352 ; Amina Btbi v. Kalja Bibi 
(1864) 1 Bom. H. C. f 157, approved. 

(c) Queen v. Burak (1879) 4 Cal. 172, 5 I. A. 178. 



SECS. 1-2.] 


REPEAL AND SAVINGS. 


1 1 


any of the following provisions, namely, section 54. paragraph 2 (transfer of tangible 
immoveable property of the value ot one hundred rupees or upwards or in the ease 
of a reversioner or other intangible things) and paragraph 3 (transfer of tangible 
immoveable property of a value less than one hundred rupees), section 50 (mortgage 
where to be by assurance), section 107 (leases of immoveable property how made), 
and section 123 (gift of moveable and immoveable property how effected). 

Limit of Local Governments on powers of extension.— The powers of the Local 
Governments mentioned in the section to extend the whole or part of the Act are 
limited so as not to extend to any district or tract of country excluded from the 

operation of the Indian Registration Act. 1908. under the power conferred bv the 
first section of that Act or otherwise. 

The excepted sections. — Sections 64 (paragraphs 2 and 3). 59, 107 and 123 of 
the Act have been extended with effect from 1st January 1908 to the Settlement 
of Aden and to Sheikh Othman (d) and to every cantonment in British India (e). 

Last clause of the section. — -This was added by section 2 of Act 3 of 1885 and 
it is deemed to have been added from the date on which the Act came into force. 

1908. This is the year of the Registration Act now in force. These figures 
were substituted for 1877 by section 2 of the Transfer of Property (Amendment) 

Act, 20 of 1929, but prior to the Amending Act, 1908 was used for 1877 under 
section 8 of the General Clauses Act, 1897. 

2. In the territories to which this Act extends for 
ktpeui or .vt,. ^ time being, the enactments specified 

in the Schedule hereto annexed shall be 
repealed to the extent therein mentioned. But nothing 
herein contained shall be deemed to affect — 

saving of certain ( r 0 the provisions of any enactment 

enactments, incidents, „ i i . ** , , 

rights, liabilities, &c not hereby expressly repealed : 

(b) any terms or incidents of any 
contract or constitution of property which are 
consistent with the provisions of this Act, and are 
allowed by the law for the time being in force : 

(c) any right or liability arising out of a legal relation 

constituted before this Act comes into force, or 

any relief in respect of any such right or liability : 
or 

(d) save as provided by section 57 and Chapter IV of 

this Act, any transfer by operation of law, or by, 
or in execution of, a decree or order of a Court of 
competent jurisdiction : 

And nothing in the second chapter of this Act shall 
be deemed to affect any rule of . . . Muhammadan 

. . . law. 

{i\ Bombay Rules and Orders, Vol. H, p. 194. | (,) Sec. 287, Cantonments Act, 1924 (2 ^1 924). 


Ss. 1-2 
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Herein. — This word means “ in this Act ” and not “ in this section ” (/) but 
in SriruUh Dus v. Khetter Mohun Sine/ (g) Rord Hobhouse. delivering judgment, 
stated as follows : — 

The subsequent creation of suits for foreclosure could not, except by clear 
enactment, revive the extinct right, and in effect the clear enactment is the other 
way, for s. 2. cl. (c) <>t the Transfer of Property Act says that nothing therein shall 
affect 1 any right or liability arising out of legal relation constituted before this 
Act comes into forco. or any relief in respect of such right or liability.’ ” 

Here the word “therein " governs section 2, clause (c). As for the case of 
Jiba»t‘ x\ ath Khan v. Gok ool < ' bunder Chowdry (h), it is enough to say that that 
case was decided without reference to the Act : the patni lease in that case was 
granted and the patni created before the Act came into operation. 

Affect. This is a term which moans either validate or invalidate. The 
phrase be deemed to affect” has frequently been interpreted to mean “shall 
apply to” — a construction which it is submitted is erroneous. 

Clause (a). C lause (a) saves enactments not expressly repealed. 

Repeal of Acts. This Act repeals Statutes, Acts and Regulations specified in 
the Schedule but saves enactments, incidents, rights, liabilities and transfers men- 
tioned in the clauses that follow : — 


As observed by Bovill, C.J., in R. v. Champneys (t) : ’* It is a fundamental 

rule in the construction of statutes, that a subsequent statute in general terms is 
not to be construed to repeal a previous particular statute, unless there are express 
wolds to indicate that such was the intention, or unless such an intention appears 
by necessary implication.” The reason for the presumption against a repeal by 
implication in these cases, as stated by Wood, V.C., is “ in passing a special Act, 
the Legislature had their attention directed to the special case which the Act was 
meant to meet., and considered and provided for all the circumstances of that special 
case ; and, having done so, they are not to be considered by a general enactment 
passed subsequently, and making no mention of any such intention, to have intended 
to derogate from that which, by their own special Act, they had thus carefully 
supervised and regulated ” ( j ). 


G., a registered khatedar of certain unalienated lands, executed a rajinama 
on August 11, 1904 of the khata in favour of D. who undertook to pay the land 
revenue thereafter. In 1911 0. by a registered sale deed sold the lands to the 
plaintiff who filed a suit for possession from D. It was held that the method of 
relinquishment adopted in 1904 was that provided by section 74 of the Land Revenue 
Code made more easy by section 90 of the Registration Act (XVI of 1908) which 
exempted such rajinama from registration. The contention that in the absence 
of a registered sale deed as required by section 54 of the present Aot the deed of 
relinquishment could not operate to transfer ownership to D. was rejected, inasmuch 
as by reason of clause (a) of section (2) nothing in the present Act could affect a 
relinquishment made by law then existing (fc). A patnidar is entitled to manu- 
facture bricks in the absence of a clause in the patni lease forbidding it. Patni 


Vital Hootain v. Garani Dass (1609) 36 Cal. 
802 (806) ; Promotho Nath v. Kali Prasanna 
(1001) 28 Cal. 744 (748). 

(1886) 16 CaL 603, 16 I. A. 65. 

(1891) 19 Cal. 760. 

(1871) 40 L. J. C, P. 95, 


(/) Fitzgerald v. Chanfveys (1861) 30 L. J. C. P. 
777, 70 E. R. 958 ; Gunepally v. Sri Rajah 


T yadappuiafiat i 
Phool Chartd v. 


*58 ; Gunepally v. Sri Rajah 
i (1930) M. W. N. 476 ; 
• Ram Nath (1928) 50 All. 


... 430 :Kund*mul v. Dyer (1925) 52 CaL S5l! 

(A) Mottbhai v. Detaibhai (1917) 41 Bom. 170. 
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taluks are really grants of the zemindar’s interest without restrictions unless specially 
mentioned in the pattah. It is not possible to apply all the provisions of the Transfer 
of Property Act by analogy to patni taluks. The Transfer of Property Act contains 
a saving clause for the palnia governed by Regulation VIII of 1819(f). 


Clause (b). — This clause relates to saving of terms or incidents of any contract 
or property. As an illustration of clause (b) in this country a partition betwoen 
co-owners does not require to be effectuated or evidenced by a written document, 
and there is nothing in the Act to warrant the suggestion that the Legislature 
intended to make any alteration in the recognized law on the subject (m). Nor 
is there any provision of law requiring that partitions or family settlements must 
be reduced to writing and the writing registered, though when reduced to writing 
the point of registration may arise (n). There is no prohibition in the Transfer of 
Property Act prohibiting an oral partition (o). A document affecting u division 
of status is not a transaction affecting immoveable property, such an interest is 
created not by virtue of the instrument but by operation of the rules of Hindu 
Law (p). The fact of partition may be proved by oral evidence although the deed 
embodying the terms of partition cannot be proved for want of registration (q). 
The date of giving and taking of possession by the several sharers of their several 
lots would be held to be the date on which the joint holding ceased to be joint 
and becamo severalty (r). 


Clause (c). The general rule is that Acts are prospective and not retrospective 
in their operation (a). To this rule there are two exceptions. First, when Acts are 
expressly declared to be retrospective or placed in a statutory form the rules of law 
which had already been adopted by the Courts in India (0 which are directed by 
the several charters to proceed when the law is silent with justice, equity and good 
conscience and thus adopt the English Law ( m), and secondly when they only affect 
the procedure of the Court (u). A right of appeal is not a matter of procedure ( w ). 


(0 Surendra Narain v. Bijoy Singh (1925) 62 
Cal. 655. 

(hi) Gyannessa v. M obarakanessa (1898) 25 Cal. 

210 . 

(*») Rangu v. Lakshman (1930) 32 Bom. L. R. 
948 ; Ram Kishen v. Shoo Sagar, A. I. R. 
(1924) AU. 304, 

(o) Maung Po Kin v. Maung Store Bye, A. I. R. 
(1924) Rang. 155. 

(<>) Saraswatamma v. Paddayva (1923) 46 Mad- 
349; Girja Bat v. Sadashi (1916) 43 Cal. 
1031, P. C.; Varada Pillai v. J eevarathnam- 
mal (1920) 43 Mad. 244, 46 I. A. 285. 

(?) Maung Tun Sein v. Ko Tu, A. 1. R. (1928) 
Rang. 196 ; Chhotalal v. Bat Mahakore 
(1917) 41 Bom. 466. 

(r) Hadayat Khan v. Shah Atnand, A. 1. K. 
(1924) Lah. 155. 

(*) Ml. Ramjhari Kuer v. Gokhul Singh, A. 1. R. 
(1930) Pat. 61 ; Sheopujan Rat v. Bish- 
nalh Rai. A. I. R. (1930) All. 706; Shtba 
Kali v. Chuni Lai, A. I. R. (1927) Cal. 
748; V eerabhadrayya v. Zamtndars of 
North Vallur (1927) 50 Mad. 201 ; Hindu 
Singh v. Mangal (1923) 19 Nag. L. R. 110; 
Ml. Lahani v. Bala (1922) 18 Nag. L. R. 
85; Paras Ram v. Mewa Kunwar (1930) 
A. L. J. 890 ; Bhai ( Kirpa ) Singh v. Rassall- 
dar (1928) 10 Lah. 165 ; Javanmal v. 
Muktabhat (1890) 14 Bom. 516; Gopi Lai 

,, V ; Abdul ? a , mid • A - 1 R - (»928) AU. 381. 
(<) Maharaja of Jcyport v. Rukmini (1919) 42 
Mad. 589, 46 I. A. 109; Kally Dots v. 


Monmohinee (1897) 24 Cal. 440. 

(u) Nixamuddin v. Mamlotuddin (1900) 28 Cal 

135. 

(v) Jankxnath v. Nirodbaran (1930) 57 Cal. 148; 

Ship Narain v. Lachmi Narain, A. I. R 
(1929) Lah. 761 ; Gokal Prasad v. Govind- 
rao, A. I R. (1929) Nag. 282; Sri Raja 
•satrucherla v. Maharaja of Jaipur, A. I. R 
(1928) Mad. 1194 ; Nisar Husain v. Sund.u 
Lai A. 1. R. (1927) AU. 657; Rajib Loch- 

Vi Cha,uira ‘ A. I. R. (1924) 

. * Nataraja v. Rangasuamy (1924) 
47 Mad. 384 ;Mf. Janak Dutari v. Bisham- 
bet Rath, A. I. R. (1929) All. 745; Bai 
Ganga v. Rajaram (1911) 35 Bom. 248; 
Official Assignee of Madras v. Mary Dak 
garins (1903) 26 Mad. 440. 

(u) Ram Singha v. Shankar Dayal (1928) 50 All 

Dibi v - 9 Stephens, A. I. R. 
(1926) Rang. 205 ; Kirpa Singh v. Rasall 
•ter, A. I. R. (1928) Lah. 627; Shepujan 
v - Bisnath Rai, A. I. R. (1930) AU. 
706; 1 asudeva Samiar, In re (1929) 52 
Mad. 361 ; The Colonial Sugar Re/ininr 
Co., Ltd , v. Irving (1905) A. C. 360; 
Delhi Cloth and General Mills Co., Ltd. 
v. Income Tax Commissioner (1927) 9 Lah 
284 ; Daivanayaka v. Iiennukambal (1927) 
50 Mad. 857 ; Bala Prasad v. Shyatn 
B chart (1928) 26 A. L. J. 406; Zamin AU 
Khan v Gcnda (1904) 26 All 375 over 
ruled. 
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S. 2 Where a flection mixes procedure and rights so much of it as regulates procedure 
is given a retrospective effect, which is denied to the rosidue(a;), a proposition dis- 
tinguished in a later caso (y) both being under the Deccan Agriculturist Relief Act* 
XV IT of 1879. Retrospective effect was given in the case of a mortgage of 1869 in 
.he absence of a rule of law that prevailed at the time or on failure to establish that 
whatever was the law that prevailed at the date of the mortgage it was not in con- 
flict with the provisions of the Act and thus the specific rule in section 63 as to com- 
pensation between a mortgagor and mortgagee was applied and not the general 
rule laid down in section 51 (z). But it has beon held that it was not possible to 
apply all the provisions in the Transfer of Property Act by analogy to paitii 
taluks (a). The sections of tho Transfor of Property Act, 1882, which related to 
procedure were consigned to the Code of Civil Procedure, 1908. Both clause (c) 
of section 2 and section 6 of the General Clauses Act (X of 1897) came up for consi- 
deration in a suit for foreclosure under a deed of conditional sale under Regulation 
XVII of 1806. lender the law in force by virtue of that Regulation a mortgagee 
had the right of foreclosing the mortgage by notice served through the Court. 
Phis was a substantive right vested in the mortgagee, for on the expiration of a 
year of grace he became absolute owner. It was held that this right was not 
affected by the Act for it arose out of a relationship between the mortgagor and 
mortgagee constituted before the Act came into operation. Consequently the 
right accruing to the mortgagee under the Regulation was saved by clause (c). 
Llien again, on the service of the notice for foreclosure a certain liability on the 
part of the mortgagor arose out of that relation, viz., losing the right of redemption. 

1 hat liability also remained unaffected by this clause. A similar effect follows 
from the provisions of clause 6 of the General Clauses Act (6). The same principle 
was applied avhere the mortgagee had acquired the right of an absolute owner 
while the Regulation was in force, and sued for possession after the passing of the 
present Act, the Court holding that the mortgagee was entitled to a decree such as 
he would have had if the Regulation had been still in force (c). 


Yet another case arose under the same Regulation which went up to the Privy 
Council which refused to revive an extinguished right under tho following circum- 
stances : — The mortgagor’s right of possession under the Regulation was brought 
to an end without a foreclosure suit and a right of entry accrued to the mortgagee 
whose suit for possession became barred on the lapse of 12 years from the date the 
mortgagor’s right to possession determined. The mortgagor sold parcels of the 
mortgaged land to purchasers without notice of the proceedings under the Regula- 
tion. In a suit after the passing of the Transfer of Property Aot against the pur- 
chasers and the mortgagor for foreclosure and possession by a transferee of the 
mortgagee’s interest, it was held that the mortgagor’s right of possession having 
been determined in 1866, the mortgagor’s right of suing for possession became 
extinguished in 1878, such right was not revived by the subsequent creation of 
suits for foreclosure on the coming into operation of the Transfer of Property Aot 
1882, and that the title of the mortgagee’s transferee was barred by time, end the* 
suit against the purchasers was dismissed ; as against the mortgagor who made 
no defence the right of possession in the mortgagee consequent on the proceedings 


i*) Fatma Bibt v. Gantsh (1907) 31 Bom. 630. 

(v) Ranchhodbhat (1911) 13 Bom. 

(*) Gopi Lai v. Abdul Hamid, A. 1. K. (1928) 

All. 381. 


(«) 

(W 


c) 


B S ioy Sin J h I 1925 ) *2 Cal. 055 
L v - Chunchun Ojha (1888) 

15 CaL 3*7; Afohabir Ptrthad v. Guttgha 

nfr vV*** {l 887 * 14 Cal. *99. 

Bai] Hath v. Mohtnmari (1887) M Cal. 4S1. 
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under the Regulation in force till it, repeal in 1882 supported the decree made agarn,, 
by u the 0ourt8 below ' ,ro ' n 'vhieh he had not appealed (rf). The Act deal. 

Ind Habmt nt,V6 '' igh d T\ y and thiS “ Ving Clause bns rofere «“ e »o rights acquired 
and hab.ht.es incurred before the first .lay of July 1882, the date on which the 

omtmferVL t. ^ '‘““T ‘ Uhed fr ° m ,be ftrst P a « of the clause the latter 

Z l word l ( °„ e " COment ° that rigbt ° r ira P ositi ° n of 'hat liability. Hence 

whicT r T U ° roferenco to " wd " of that enforcement or imposition 

h.ol. a matter of procedure prescribed by adjective law. Thus the clause re- 

createTl T “ , fm the “ ter P™tatio„ of statutes, that a legal relat.on 

ceated before the Act cannot be disturbed by any of its provisions. The provi- 

sions of section 108 clause (o) prohibiting a lessee from working mines or quarries 

not open when the lease was granted do not apply to a lease granted in 186b ,e) 

A usufructuary mortgage was executed in 1846 under which the mortgagee had 

obtained possession and the profits from the property had discharged the mortgage 

ney with interest at 12 per cent, per annum. Regulation XXXIV of 1803 a!, 

“tledto . T 1 1,10 m0rtgage Tb ° • no ' t «<‘g°r contended that he was e„. 

tilled to redeem. The mortgagee resisted redemption on the ground that the 

transaction was regulated by Act IV of 1882 and that he was entitled to interest a. 

the contract rate which was more than 12 per cent, per annum. It was held bv 

virtue of clause (o) of section 2, the rights and liabilities were saved and the provi- 

V "T n h,Ul ’ 10t bS9n ,liaturbed b V operation of any subsequent 
legu.lat.on (/ . Agarn the sections of the Act relating to notice do not apply to 

suits n ejectment before the Act came into operation („). In a inortgagLiccd 

executed before the Act its provision, do not affect the rights and liabilities of the 

parties to the mortgage or the relief in respect of such rights or liabilities (/.) 4 

had a money decree on 20-11-1881 against B and a mortgage-deed dated 6 10 18 -V 

and 6 sold t subir , t t t B ;r‘ ey A ^ "' e mOTtgage attached on 0-3-1882 

I'onrt d ♦ r U raortga « e - He purchased them with the permission of the 
tiourt and transferred to 0 and D. The order for sale was in April ,882. The 1 

came mto force on 1st of July 1882. It was held that the Act had no retrospective 
fleet so as to disturb the legal relations created before the Act came into force (i). 
-tiid ,o the incident of non-transferability attached to ordinary tenancies of agri- 
cultural lands and tenancies from year to year of homestead lands are not aflectod 

>V TdT-f ' 0 ° f tb “ Aot '»• Nor doea Act affect a non-permanent tenure 
created before the Act ( k ). 


S. 2 


are s' ‘ ° f ^ Tenancy Act imports that non-permanen. .enures 

Aro not to he regarded a h transferable. 


Instances of sales of holdings recognised on payment of nazurauu bv the land 
P, ° Ve ,I,,ag0 ° f tran *fcmbility. The usage to he proved is a usage of 


(•i) 

<«) 
( f) 

( f 

('<) 

(0 


(i) 


r it hu " Sinih 

402* 

Atnbabat v Bhau (1896) 20 Bom. 759. 
A<m« v. Raman (1893) 16 Mad. 335. 

v ' Sa,,, acharlu (1896) 19 Mad 

(1807) 2 C. W. N. 122; barada Kanta v. 


I A) 


\abm Chandra (1927, 54 Cal. 333 ; Madhab 

4 C W^N^i iV° y [ hand -Vahtab (1900) 

n&jSVr 57 ? ; J i a Hari Chora, i 

(1908) 7 C. L. J. 10/; Sulin Mohan v 

Raj Krishna (1920) 25 C. \\\ N 420 : 

A/oAwh SaAa v. Gobinda Chandra 
Kay (1915) 20 C. \V. N. 322 

< hot a Nagpur Banking Association, Ltd 
v. Kumar Kamakhya (1928) 7 Pat. 341- 
Hira Mot\^ v. Annoda Prasad (1008) 7 
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S. 2 sale (/l. A mokurari was created before the Act and patni was granted of the 
iemindary within which the mokurari was created. In 1880 both the mokurari 
and palm were acquired by the same individual. It was held that section 111 (d) 
did not cause a merger of the two interests (m). In cases unaffected by the pro\T.- 
sions of the Act the union of a superior and subordinate interest do not necessarily 
merge yet the conduct of the party may shew that he did not intend to keep the two 
interests alive as mutually distinct rights (n). The Privy Council, dealing with a 
case of denial of landlord’s title, refused to apply section 111 (g) of the Act as the 
provision was not retrospective and did not govern the case (o). Hence the Act 
is not retrospective but a different rule prevails in matters of procedure. 

The right to relief arising from a certain jural relation existing between parties 
m a matter of adjective law and consequently the parties are entitled, where a new 
remedy has been provided by a now Act at the time when the relation subsists, 
to take ad vantage of that remedy in a Court of Law. Anti so where a mortgage by 
conditional salt* before the Act did not purport to sell but only contained a cove- 
nant by the mortgagor to relinquish all rights in the property as if it had been sold 
in case of default in payment on stipulated date, the document was construed as a 
mortgage by conditional sale and the remedies given by section 67 was made avail- 
able and that there was nothing in section 2 (c) to disentitle them from so doing ( p ). 
Ln a suit for ejectment to avail of clause (c) defendant must establish that her right 
as it exists at present arose of a legal relation constituted before the Act came into 
force ( q ). 

Although the legal relation of mortgagor and mortgagee was constituted in 
1879 the right to attach the property and bring it to sale and the relief in respect 
of such right arose only out of the decree of 1884 which was subsequent to the 
Transfer of Property Act. The right to enforce the decree is a substantive right 
but the mode of enforcing it is a matter of procedure (r). On a single mortgage 
bond dated 5th April 1879 the mortgagee filed a suit on 21st January 1881 and 
obtained a decree on 31st July 1882. It was held that the pending suit was not 
governed by the Act. It was not the intention of that section to render ineffectual 
suits instituted and decrees made under the procedure in force before the Act was 
passed for every decree-holder would be obliged to file a suit under section 67 (s). 
Before the Act there was no distinction between agricultural and non -agricultural 
tenancies. And there was no law before the Transfer of Property’ Act under which 
agricultural holdings could be transferred against the will of the landlord or sub- 
divided without his consent (<). 

The provisions of the Transfer of Property Aot apply to the assignment of a 
mortgage made after that Act came into force although the mortgage may have 
been made before the commencement of the Act (u). 

(1891) 13 All. 432 ; Umda v. Utnrao Begum 
(1889) 11 All. 367 ; Ganga Sahai v. K is hen 
Sahai (1884) 6 All. 262; Ammanna v. 
Gurumurthi (1892) 16 Mad. 64. 

(?) fturgi Nika tint v. Gobordhan Bose (1814) 

; 19 C. W. N. 525. 

(r) Kaveri v. Ananthayya (1887) 10 Mad. 129. 

• W Ram v. Ram Sarup (1884) A. W. N. 

(0 Madhab Chandra Pal v. Beioy Chand M ah tab 
(1900) 4 C. \V. N. 574. 

(u) Lola Jugdeo v. Brij Behari Lai (1886) 12 
Cal. 505; Rattnatami v. Subramaya (1888) 
l 11 Mad. 56. 


it) Katiash Chandra v. Hart Mohan (1909) 13 
C. \V. N. 541. 

(n%) Hirtndra Nath v. Hart Mohan (1914) 18 
C. W. N. 880. 

in) Ham Beisen Dutt v. Haripada Muherji (1919) 
23 C. W. N. 830. 

(o) Maharaja of Jeypors v. Huhmini (1919) 42 
Mad. 589. 

iP) tlikhina Ratnayya v. Adabala Seshayya 
- (1916) 30 M. L. J. 338 ; Pergash . Koer v. 

.^Mahabir Pershad (1885) 11 Cal. 582; 

Bhobo Sundari V. Iiakhal ChufuUr -(18 88) 
12 Cal. 583; Kavtri v. Ananthayya (1886) 
10 Mad. 129; Mala Din v. Karim Hussain 
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Changes In the section. — Hindus and Buddhists were formerly excluded from 
the operation of the second chapter relating to Transfer of Property whether move- 
able or immoveable. By the Amending Act, 20 of 1929, it has been made applicable 

to them. 

Clause (d). — This clause does not exclude transfers mentioned from the 
operation of this Act. It only enacts that the provisions of the Act shall not 
afiect ” them. Even before the passing of the Act it was held that under an 
execution sale the purchaser acquired title by operation of law (t>). A sale by the 
Official Receiver under the Provincial Insolvency Act is not a transfer by operation 
of law or by or in execution of a decree or order (w) nor is a charge created by a 
liquidator on the assets of a company in course of being wound up by authority of 
the Court (x). By reason of this clause the implied covenant for title in section 
06 “ not annexed to the interest of a transferee at a Court-sale (»/). 

Nor do the provisions of section 36 as to apportionment of rent (z) or those 
of seotwn ol relating to improvements made by bona fide holders under defective 
titles (a) apply to execution sales. Prior to its repeal by Act 2 of 1900 the original 
section 136 of the Act was held not to afiect transfers in execution (6). And a 
purchase by a legal practitioner of a claim under a life insurance policy in execution 
is enforceable notwithstanding section 136 (c). A security bond obtained by the 
Court hypothecating immoveable property to secure moneys due to minors is not 
affected by the Act and an assignment thereof to the minors on attaining majority 
to enable them to realize the money from the security need not be stamped or re- 
gistered but may be made by an order of the Court nor is such an assignment to a 
hird person a transfer of an interest in immoveable property being an authoriza- 
fcion by the Court to sue upon it (d) # 

Holding that the purchase of a patni lease by the purchaser who was at that 
ime zemindar of the property, affected a merger under section 1 1 1 (d) of the Transfer 
of Property Act, it was pointed out that there was no distinction qua the law 
of merger between the result of a transfer by act of parties and one by operation 
of law and that what clause (d) of section 2 meant was that the various provisions 
m the Act regulating and codifying the law as to actual transfers by act of parties 
should not affect transfers by operation of law (e). 

The Pun|»b.— The Act hoc act been extended to the Panjab though the Court, 
there apply its provisions as embodying the principles of the Common Law based 

Z ZT/i’ )U8 . t100 and , g °“ d COnaC ‘ 6I10e ' U has ' however, been held there that 
clause (d) contams a highly technical provision which could not be invoked to 

Z “ ore ^ r 8 for » declaration that the debtor has transferred property 

£ d h C„,.°rI vZ HH A ° 0ntmry V, ° W ho — ■ held by the ALahabaS 

High Court which applied the principles embodied in section 53 to a transfer by 

virtue of a decree on an award though the provisions of section 53 of the Act did 
not m terms app ly thereto (g). 

(») 


S. 2 


Dintndronaih v Ramkumar (1881) 7 CaL 
o 1# A. 65* 

(») Narasappah v. Hussain (1934) 67 M. L. J. 
746; Uasava v. Anjaneyulu (1927) 50 Mad. 

(*) Mot Hal v. Poona Cotton and SilM Mil Co 
(1917) 19 Bom. L. K. 602. 

v - Gopalaswami (1928) 51 Mad. 638. 
(x) Mathew son v. Shyam Sunder (1906) 33 Cal. 

Satyendra v. Nilkantha (1894) 21 Cal. 

•) Nannu Lai r. Ram Chandra (1931) 53 AIL 


$ 

(<*) 

w 

if) 

il) 


334. 


Krishnan v. Perachan (1892) 15 Mad 382 
National Insurance Co.. Ltd. v. Haridas 
A. 1. R. (1927) CaL 691. 

Ram Saran v. Yudhishtir (1931) 53 All 786 
^ Ca l 7«4 Nat h V ’ Prasanna (1901) 28 

( M ajidan, A. I. R. (1934) 

AArafn-uw-ttiu Y. Mustafa-un-nixsa (1929) 51 
All* 593. 
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[CHAP. I* 


Ss. 2-3 Hindu Law.— Prior to the Amending Act, 20 of 1929, it was enacted that rules 

in the second chapter shall not affect any rule of Hindu Law. Subsequent legisla- 
tion such as the Hindu Disposition of Property Act, XV of 1916, the Madras Act 1 
of 19 14 and the Madras Act VIII of 1921 has rendered retention of the word “ Hindu” 
in the section unnecessary, for the inconsistencies that subsisted have now been 
removed by the above legislation and by sections 11, 12 and 13 of the Transfer of 

Property (Amendment) Supplementary Act, 21 of 1929, amending the aforesaid 
Acta, 


Mahomedan Law. — The section declares that the provisions of the second 
chapter relating to transfers of property whether moveable or immoveable shall 
not be deemed to affect any rule of Mahomedan Law. The reason for this express 
enactment is to save the rules of Mahomedan Law in various branches of transfer 
which are inconsistent with the law as laid down in the Act. Thus the creation of 
life-interests amongst Sunnis whether or not followed by vested remainders are not 
recognized by Mahomedan Law (</>). The formalities necessary for a valid gift in 
Mahomedan Law differ from those laid down in Chapter VIII of the Act and remain 
unaffected by them. Again, a Mahomedan may make an oral gift of immoveable 
property a privilege unknown to the law as laid down in the Act. The rule of equity 
in seotion 52 of the Act is not opposed to the principles of Mahomedan Law as to 
preolude its application to Mahomedans (/*). The Courts in India permit Maho- 
metans through the instrumentality of a wakf to trench on the law of perpetuity 
as laid down in section 14 of the Transfer of Property Act. The peculiar rules of 
the law of pre-emption are preserved to them and the creation of joint tenancies 
unknown to English Law are favoured. But the Act does not state that Chapter 
11 shall not apply to Mahomedans. The word " affect ” occurring in the first part 
of the section is repeated in the concluding portion thereof and so where a question 
arose whether a partial restraint on alienation was valid, the Privy Council applied 
the rule in section 10 of the Transfer of Property Act, 1882, recognizing the validity 
of a partial restraint on alienation in the absence of any authority suggesting that 
prior to the Act a different principle was applied by the Courts in India ( i ) 


Buddhist Law.— The rules relating to transfers, whether moveable or imtnove- 

able property, in Chapter II were declared prior to the Amending Act, 20 of 1920, 

not to affect rules of Buddhist Law but the inconsistencies anterior to the amend- 

disappeared, no occasion remains for the retention of the word “ or 
Buddhist m the section. ' ' ' 


Interpretation clause. 


3. In this Act, unless there is some- 
thing repugnant in the subject or context— 


“Immoveable property” 


“immoveable property” does not in- 
clude standing timber, growing crops or 
grass 


” instrument ” 


instrument” means a non -testament- 
ary instrument 


k l ) SC BorQ r |8 ,<M V ' Hu,,ein Som J* (1937) > ~ , P7 * ~ 

(A) Durgoli Rot* v. F*M**r Sahib (1907) 30 Mad. | W Akb ~ U *» di °f bi . <»«« 
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“attested” in relation to an instrument means, and 
shall be deemed always to have meant, attested by two or 
more vvitnesses each of whom has seen the executant sign 
oi affix his mark to the instrument, or has seen some other 
person sign the instrument in the presence and by the 
direction of the executant, or has received from the execu- 
tant a personal acknowledgment of his signature or mark, 
or of the signature of such other person, and each of whom 
has signed the instrument in the presence of the executant ; 
but it shall not be necessary that more than one of such 
witnesses shall have been present at the same time, and no 
pai ticular form of attestation shall be necessary ; 

“registered” means registered in British India under 
the law for the time being in force regulating the regis- 
tration of documents : 

‘attached to the earth” means : — 

((!’) rooted in the earth, as in the case of trees and 
shrubs ; 


(/;) imbedded in the earth, as in the case of walls or 
buildings ; 


(c) attached to what is so imbedded for the permanent 
beneficial enjoyment of that to which it is attached : 


“actionable claim” means a claim to any debt, other 
than a debt secured by mortgage of immoveable property 
or by hypothecation or pledge of moveable property, or 
to any beneficial interest in moveable property not in the 
possession, cither actual or constructive, of the claimant, 
which the Civil Courts recognize as affording grounds for 

iclief, whether such debts or beneficial interest be existent, 
accruing, conditional or contingent ; 


A person is said to have “notice” of a fact when he 
actually knows that fact or when, but for wilful abstention 
from an mquny or search which he ought to have made, oi 
&ross negligence, he would have known it. 


Explanation I. Where any transaction relatinq to 
immoveable property is required, by- law to be and has been 
effected by a registered instrument , any person acguirina 
such property or any part of , or share or interest in , such 
property shall be deemed to have notice of such instrument 


S. 
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as from the date of registration or, where the 'property is not 
all situated in one sub-district, or where, the registered instru- 
ment has been registered under sub-section (2) of section 30 
of the Indian Registration Act, 1908, from the earliest date 
on which any memorandum of such registered instrument 
has been filed by any Sub-Registrar within whose sub-district 
any part of the property which is being acquired or of the 

property wherein a share or interest is being acquired, is 
situated : 

Provided that — 

(1) the instrument has been registered and its registra- 
tion completed in the manner prescribed by the 

Indian Registration Act, 1908, and the rules made 
thereunder, * 

the instrument or memorandum has been duly 
entered or filed, as the case may be, in books kept 
under section 51 of that Act, and 

the particulars regarding the transaction to which 
the instrument relates have been correctly entered 
in the indexes kept under section 55 of that Act . 

Explanation II. — Any person acquiring any immove- 
able property or any share or interest in any such property 
shall be deemed to have notice of the title, if any, of any person 
who is for the time being in actual possession thereof. 

Explanation III. — A person shall be deemed to have 
had notice of any fact if his agent acquires notice thereof 
whilst acting on his behalf in the course of business to which 
that fact is material : 

Provided that, if the agent fraudulently conceals the 
fact, the principal shall not be charged with notice thereof 
as against any person who was a party to or otherwise cogni- 
zant of the fraud. 

preamble Pretall0n ClaUSC * — 800 tho 8X11110 caption in the commentaries to the 

Immoveable property.— Immoveable property is not defined in the Act whioh 
enumerates certain items by way of exclusion. This enumeration is neither com- 
prehensive nor exhaustive as is indicated by the word “include” 14 ). The exolu- 
aion is intended to avoid conflict with the law of attachment. Under section 2 (9) 

U) Baloantrav v. Punhotam (1872) 9. Bom. H. C. 534- Embrti, « i t , i. . „7~ 

99; Emprtu v. Ramanjiyya (1878) 2 Mad. 483* 493 Tsirf. A. 187 , 9) , 

5j Mangaldaa v. Jmvanram (1899) 23 Bom. 54 All 7 Da >’ a; V. Puth* Lai (1932 

678 ; Natiban V. PrtotunMar ( 1882) 8 Cal. 
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of the Indian Registration Aot these items are moveables. It has also received S. 3 
interpretation in the Indian Trustees Act (k) and the Trustees and Mortgagees 
Powers Act (l) and defined in the Indian Registration Act (m) and the General 
Clauses Act (n). The term has come up for Judicial determination under various 
enactments. Apart from the Registration Act the Courts have held that a right of 
ferry is (o) but a right of way is not(p) immoveable property for the purpose of 
section 9 of the Specific Relief Act. Nor is a hat the possession of which is held by 
collecting tolls or rents ( q ). For the purpose of the Registration Act a right to 
collect market dues is a benefit to arise out of land (r). Again, a lease of a hat or 
the right to collect market dues (s) and a hat can be the subject of a valid mortgage (t). 

But a pala or turn of worship is not immoveable property (u) nor is a karch -i-pandan 
a personal allowance by a Mahomedan husband to his wife even though secured by 
a oharge on immoveable property ( v ). 


The right to parsipan in Nimar is similar to pala and is not imrqoveable pro- 
perty (u>). A right to rents and income bequeathed by will to the widow during the 
term of her naturalMife subject to the maintenance and education of the children 
is immoveable property ( x ). Within the meaning of the Limitation Act a claim 
to possession and management of jaghir villages known as Saranjams is an interest 
In immoveable property (y) but the right of a purchaser to have lands registered 
in his name in the revenue records is not an interest in immoveable property (z). 
A right to officiate as priest at funeral ceremonies of Hindus is in the nature of 
immoveable property. The right ranks amongst immoveable property in Hindu 
Law (o). The texts on the subject are collected in two Bombay cases (6). After 
referring to the rule of construction in these two cases, the Privy Council observed : 
“ To the application of this rule within proper limits, their Lordships see no objec- 
tion. The question must in every case, bo whether the subject of the suit is in the 
nature of immoveable property or of an interest in immoveable property ; and if 
its nature and quality can be only determined by Hindu Law’ and usage, the Hindu 
Law may properly be invoked for that purpose ” (c). The “ nature and quality ” 
of the property in such a case can only be determined by Hindu Law r , because it is 
not recognized as property in any other system of law. 


A Yajman Vritti, an obligation imposed upon the purohit or family priest to 
perform certain religious rites carrying with it certain emoluments is not immove* 
able property (d). A jalkar or right of fishery is immoveable property within the 
General Clauses Act (e). A suit for rent of a fishery is immoveable property within 


(1879) 4 Cal. 683. 

(v) At la) Bcgatn v. Brij Narain (1629) 51 All. 
612. 

(ir) Kaluram v. Nagulal, A. I. R. (1929) Nag. 81’ 

(x) A 'alha v. Dhunbatji (1899) 23 Bom. 1. 

(y) Nurayan v. Vasudeo (1891) 15 Bom. 247. 

(*) Bhtkajt v. Pandu (1695) 19 Bom. 43. 

(a) Sukh Lai v. Biskambhar ( 1917)39 All. 196; 
Raghoo Pandcy v. Kassy Parey (1884) 10 
Cal. 73. 

ib) Krishnabhat v. Kapabhat (1869) 6 Bom. H. C. 
137 ; Balvantrav v. PirsJwlam (1872) 9 Bom. 
H.C. 99. 

(c) Futteh.sangji v. Desai Kalluin (1874) 13 Beng. 
L. R. 254 • 1 I. A. 34. 

Id) Kodulal v. Behanlal, A. 1. R. (1932) Sind 60. 
{«) BhunJal Panda v. Pandol Pox (1888) 12 Bom. 
221 ; Pam Gopal v. A 'urumuddin (1893) 2 
Cal. 446; Parbutley v. Afudho (1878) 3 Cal. 
276 ; Sitaram v. Ptlia (1918) 14 Nag. 35. 


(A) XXVII of 1866, sec. 2. 

(l) XXVIII of 1866. sec. 1 . 

(m) XVI of 1908, see. 2 (6). 

In) X of 1897, sec. 3 (25). 

(0) Kristina v. Aktlanda (1890) 13 Mad. 54. 

( P ) Aiangaldas v. Jfuanram (1899) 23 Bom. 673; 
Bejoy Chandra v. Bunker Behari (1908) 13 
C. W. N. 451. 

($) Fuslur Rahman v. Krishna Prasad (1902) 29 
Cal. 614 ; Jagannatha v. Ram Rayar (1905) 
28 Mad. 238 contra. 

If) Sikandar v. Bahadur (1605) 27 All. 462. 

(1) Surendra Narain v. Bhai Lai (1895) 22 CaL 

752. 

(0 Golam Atohiuddin v. Parbali (1909) 36 Cal. 
665. 

(«) Jagdeo Singh v. Ram Saran (1927) 6 Pat. 245 
Nitya Gopal v. Nani Lai (1920) 47 Cal. 990 ; 
Narasingha v. Prolhadman (1919) 46 Cal 
455 ; Jatt Kuar v. Mukunda Deb (1912) 39 
Cal. 227 ; Lshan Chunder v. Monmohint 
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S. 3 section 18 of the Code of Civil Procedure. 1908 (/). When a grant is merely of « 
fishery the lessee acquires no interest in the sub-soil and is not entitled to retain 
possession when the water dries up (</). A lease granted for fishing creates an 
interest in immoveable property but not for Singliara cultivation (h). A right to 
extra-territorial fishery is not immoveable property for all purposes : but it is an 
interest in immoveable property (t). A right to collect rents of shops or houses 
from persons actually occupying them is immoveable property (j). Nibancfha 
such as a right to assessment (A-) or a right to levy toll on exports of paddy from 
foreign territory is immoveable property (/). So also a grant by a Hindu sovereign 
to a Hindu temple (m). Both before and after the Act was passed it was held that 
malikana which is an annual recurring charge on immoveable property, constitutes 
an interest in land (n), so also oarhcutan* or annual allowance charged on the revenue 
of villages in the Nizam's territory (o). A mortgage of immoveable property is 
itself immoveable property whatever may be the form of the mortgage (p). The 
interest of a .mortgagee i s immoveable property (q) but not according to the Madras 
High Court (r). The Bombay and Allahabad High Courts have taken the same 
view as the Calcutta High Court (*). A second mortgage like the first is also im- 
moveable property (f). A mortgage debt is immoveable property ( u ). The right 
of a mortgagor, known as the equity of redemption, is also immoveable property (t») 
though not for the purpose of determining the procedure appropriate to attach- 
ment (to). And so is air space above land (ar). 

Standing timber. — According to the interpretation clause this item is excluded 
from the category of immoveable property. Here we have a negative definition 
but it is apparent that standing timber was intended to be cjuadem generis with 
growing crops or grass " and the latter articles not only do not connote the 
idea of permanence but their use and enjoyment can be secured by the use of tlio 
sickle. The subject whether a tree is moveable or standing timber or an interest 
in immoveable property is one about which there has been considerable difference 
of opinion in this country and the decisions somewhat conflicting. The trend of 
authorities is to divide trees into two groups, one in which the timber is to be used 
for building purposes and the other where the purpose is to enjoy the fruits from it. 
The latter is regarded as immoveable property while the former as moveable. The 
conflict, however, arises when the same kind of tree is regarded by one Court as 
moveable and by another as immoveable property. For general law reference mav 
be made to Marshall v. Green (y), a case under the statute of frauds which does not 
apply to this country in which is to bo found the following statement of law : 


If) Shib Haidar v. Gapi Sutxdari (1897) 24 Cal. 

449 . 

(£) Nahananda v. Mongala (1904) 31 Cal. 937. 

W Many a v. Sitaram (1927) 23 Nae. 10. 

(0 Lokenath v. Jahania (1911) 14 C. L. J. 572. 

(/) Babu Lai v. Bhawani Das (1912) 9 A. L. J. 

(A) Madhavrao v. Kashibai (1910) 34 Bom. 287. 

H) *'$$33 b ssrsx v - Ga,an ‘ n Ba "" n ‘ 

(m) Collector of Thana v. Krishnanath (1881) 5 
Bom. 322. 

(m) Churaman v. Balli (1887) 9 All. 591 : Her- 
ranund v. Oxeerun (1868) 9 W. R. 102; 
Bhoalee Singh v. Nemoo Behoo (1809) 12 
; Hurmuxi Begum v. Harday 
Narain (1880) 5 Cal. 921 ; Gohind Chundtr 
V. Rant Chunder (1873) 19 W. R. 94. 

(o) Kethav v. V may ah (1899) 23 Bom. 22 ; Col- 

o ,or V.J‘ hatxa v - Hari Sitaram (1882) 0 
Bom 546 ; Maharana Fatesangji v. Desai 
KaUianrayaji (1873) 10 Bom. H. C. 281 ; 
Balvantrav v. Purihotam (1872) 9 Bom. 


H. C. 99. 

(p) Elumalai v. Balakrishtux (1921) 44 Mad. 905. 
(<7) Paresh Nath v. Nabogopal (1902) 29 Col. 1. 

(r) Chullile v. Othenam (1914) 27 M. L. J. 339. 

( J ) Bahadur v. Bhagatram (1930) 52 All. 

(0 Kanti Ram v. Kutubuddin (1895) 22 Cal. 33 ; 
Ram Shankar Lai v. Ganesh Prasad (1907) 
29 All. 385. 

(w) Elumalai v. Balakrishna (1921) 44 Mad. 905. 
(i») Parashram v. Govind (1897) 21 Bom. 220 ; 
Kanti Ram v. Kutubuddin (1895) 22 Cal. 
33 ; Mahalavu v. Kusaji (1894) 18 Bom. 
739. 

(u>) Lai Vmrao v. Lai Singh (1924) 48 All. 917 ; 
Karim-un-nissa v. Phul Chand (1893) 15 
All. 134 ; Tarvadi v. Bai Kashi (1901) 26 
Bom. 305 : Nataraja v. The South Indian 
Bank of T innevelly (1911) 37 Mad. 51 ; 

Debendra v. Rub LaU (1886) 12 Cal. 546. 

(*) Indore Stale v. Viskethwar (1935) 57 AM. 353. 
\y) (1875) 1 C. P. D. 35. 
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“ The principle of these decisions appears to be this, that wherever at the time 
of the contract it is contemplated that the purchaser should derive a benefit from 
the further growth of the thing sold from further vegetation and from the nutriment 
to be afforded by the land, the contract is to be considered as for an interest in 
land : but where the process of vegetation is over or the parties agree that the thing 
sold shall be immediately withdrawn from the land, the land is to be considered as 
a mere warehouse of the thing sold and the contract is for goods.” 

The aforesaid principle has the high authority of Sir Edward Vaughan Williams 
and has a classic flavour about it. This principle would be applicable to India 
though the statute is not. The test is to look to what the parties intended to 
contract for. If the intention is to enjoy the fruit only it is immoveable ( 2 ). A 
mortgage of fruit-bearing trees has been held to be of immoveable property (a). 
So also a lease which gave a right to the enjoyment of forest produce, grass, etc. (6) 
but a theka of a certain portion of a forest “ for all kinds of trees ” is not of an 
interest in immoveable property (c). Where the intention is to cut and remove, 
the tree is moveable, and so a contract for cutting all kinds of trees to be converted 
into charcoal upon the ground, was held to be standing timber within the meaning 
of this definition (d). Where during the currency of the contract to take toddy 
and fruit during a specified period the trees were to remain available for the use 
specified in it and there was no limitation on the transferor’s enjoyment of the 
land as such, it was held that the contract did not affect the nutriment the land 
afforded to the trees, their juice or fruit and that no interest in immoveable property 
was transferred (e). As regards trees which produce fruit or other forest produce 
they have been regarded as immoveable, such tie a mahua grove (/), a mango tree ( g ). 
A fruit tree may not always come within the term “ standing timber ” unless by 
custom of the locality its wood is used in building houses (/»)• 

The Bombay and Allahabad High Courts, as seen, have held that a mango 
tree is immoveable property, a view doubted by the Patna High Court (») and 
accepted with limitation by the Madras High Court. The Bombay High Court 
has qualified the term “ timber ” as meaning property in such trees only as are fit 
to be used in building and repairing houses. The Madras High Court while holding 
that karuvela and velvela trees were timber within the meaning of the section, 
took exception to the limitation by saying that the term timber cannot be limited 
to the class of trees the timber of which is used for building purposes and that 
whatever may be the purpose to which a mango tree is put in the Bombay Presi- 
dency, in Southern India mango-planks were used for doors, windows and other 
artioles of wooden furniture (j). When there is no actual removal of the thing sold 
the governing principle would be whether there is actual possession of the thing 
sold and something actually done to the thing sold by the buyer which could only 
be properly done by an absolute owner. Under the Indian Forest Act (XVI of 


(*) Ashloke Singh v. Dodha Ganderi, A. I. R. 
(1926) Pat. 125 (mango tree) confirmed on 
appeal (1926) 5 Pat. 765 on another point, 
(a) Shtv Dayal v. Putlu Lai (1932 ) 54 All. 437 
(manfjio and jamban) trees ; Chandi v. Sat 
Narain, A. I. R. (1925) Oudh 108 (mahua 
grove) ; Kalwaru Chamar v. Ram Adhin 
(1912) 10 A. I.. J. 516 (mango, mahua and 
plum trees). 

(h) Seeni Chettiar v. Santhanathan (1896) 20 Mad. 
58. 

(c) Mathura Das v. Jadubir Thapa (1906) 28 All. 

277 . 

(d) Alisahtb v. Mohidin (1911) 13 Bom. L. R. 

874 , 


t) Natesa v. Tangavelu (1915) 38 Mad. 883 (887). 
f) Chandi v. Sat Narain, A. I. R. (1925) Oudh 
108 ; Katuaree Chamar v. Ram Adhin (1912) 
10 A. L. J. 518. 

(g) Krishnarao v. Rabuji (1900) 24 Bom. 31 ; 
Katuaree Chamar v. Ram Adhin (1912) 10 
A. L. J. 516. 

(A) Krishnarao v. Rabuji (1900) 24 Bom. 31 ; 
N ahanchand v. Modi (1907) 31 Bom. 183 
d97). 

(») Rodha Ganderi v. Ashloke Singh (1926) 5 Pat. 
765. 

(i) Vcllachami v. Samusuvava, A. I. R. (1928) 
Mad. 392. 
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1927), section 2, clause 4 (a), forest produce includes “timber, charcoal, caoutchouc, 
catechu, wood-oil, resin, natural varnish, bark, lac, inahua flowers, mahua seeds 
and myrabolams.” 


Crops. — These are moveable property according to the interpretation clause. 
The word is used in section 51 and crop6 to grow in future are immoveable pro- 
perty (k). A mortgage of indigo crops that may be grown was held to be a transac- 
tion not governed by the Act ( l ). By section 2 (7) of the Indian Sale of Goods 
Act (III of 1930), “ goods ” include, inter alia, growing crops, grass and things 
attached to or forming part of the land which are agreed to be severed before sale 
or under the contract of sale, and “future goods” means goods to be manufactured 
or produced or acquired by the seller after the making of the contract for sale. 
The contract for the sale of goods will bo found in sections 6, 7 and 8 of the same 
Act. Growing crops are not immoveable property. A mortgage of such crops 
amounts to an agreement to hypothecate future crops. When the crops grow the 
hypothecation attaches to the crops, creating an equitable interest in the lender (m). 
Under the Code of Civil Procedure, 1908, section 2 (13), “moveable property” 
includes growing crops. The Calcutta High Court in dealing with a suit for damages 
for wrongful seizure of standing crops under distress, held that they were immove- 
able property («) and so are they also under section 3 (25) of the General Clauses 
Act, 1897, which is a wider definition. Recently, bamboo clumps as standing crops 
were held immoveable (o) though a crop of sugarcano was held moveable ( p ). A 
mortgage of property which is to come into existence in the future is a valid transac- 
tion enforceable by Courts of Equity ( q ). Under the Indian Forest Act (XVI of 
192/), section 2, clause 6, “ timber ” includes trees when they have fallen or have 
been felled, and all wood whether cut up or fashioned or hollowed out for any pur- 
pose or not, and under clause 7 “ tree ” includes bamboos, stumps, brushwood and 
canes. 


Pan creepers which have no existence apart from their produce as they are 
uprooted when the pan has been gathered are moveableB (r). A transfer of posses- 
sion of parsa or palas tree with a right to take the crops of lac each year is a transac 
tion relating to immoveable property (a). 


Grass.— The Madras High Court, in Seeni Chettiar v. Santhanathan ( t ), observed 
as ong been settled that an agreement for the sale and purchase of growing 
gTass, growing timber or underwood, or growing fruit, not made with a view to 
their immediate severance and removal from the soil and delivery as chattels to the 
purchaser, is a contract for the sale of an interest in land. It is included in the 
term “ goods ” under the Salo of Goods Act (III of 1930). 


Instrument. The word is not defined. By way of interpretation it inoludes 
a non-testamentary instrument as opposed to a will or testamentary instrument. 
Under section 2 (14) of the Indian Stamp Act, 1899, it includes “ every document 
y w ich any right or liability is, or purports to bo, created, transferred, limited, 
extended, extinguished or recorded.” A definition which has been held to cover 
an account written on a sheet of paper (u) as also an entry in a book purporting to 


(A) 

(0 

(«*) 

<«> 


St Va CA ** / * ar v - Sanlhanathan (1897) 20 h 

•aJ. 

Mt 262 Lal V ‘ Moti ' ar Hottain (1888) 13 i 
y iR am Saru P> A. I. R. (1926) 

jSl 1 v - Sant L* 1 (1888) 10 

lIcal'aM ^ V * Mo,har Hotsa,n (18 

Hari Charon v. Hari Kar (1005) 82 Cal. < 


(o) Singh v. Emperor, A. I. R. (1032) 

(. P ) Kalha Prasad v. Chan dan Singh (1888) 10 
All. 20. )| 

<j) Bald to Per shad v. Miller (1004) 31 Cal. 667. 
r Atmaram v. Doma (1866) 11 C. P. L. R. 87. 

*) Partnanand v. Dirhhu (1000) 6 Nag. 21. 

0 (1807) 20 Mad. 58. 

u) Mule hand v. Kashibullav (1008) 35 Cal. Ill, 
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be a register of sains payable with respect to the letting out of wooden machines S. 3 
and rollers (v). All ftsoal enactments are, however, construed strictly. In cons- 
truing section 49 of the Indian Registration Act, XX of 1860, it was held that the 
word was used on the understanding that the writing was not merely evidence of 
the transaction but was the transaction itself (to). 

Attested. — This subject is treated in section 59. q.v. 

Registered. — This subject is treated in section 59, q.v. 

Attached to the earth. — This phrase is defined to mean as rooted in the earth 
or imbedded in the earth. Clause (c) is an enlargement of clause (b). It implies 
a union with the hereditaments as to form an integral part thereof. Clause (a) 
refers to what is attached by nature, clause (b) to annexations of a personal nature 
or physical annexation. The phrase is used in sections 8 and 108 fh) of this Act 
and in section 3 (25) of the General Clauses Act. The presumption which arises 
from the definition may be rebutted by the subject or context wherever there is a 
oontrary intention in determining whether or not a chattel has become a fixture : 
the intention of the person affixing it to the soil is material only so far as it can be 
presumed from the degree and object of annexation ( x ). In English Law this 
subject is dealt with under the law of fixtures. The principles on which they rested 
were relaxed in favour of agriculture as also trade and between landlord and tenant 
when affixed for ornament and convenience. There the law was originally founded 
on the maxims, 44 quid quid inoedificatur solo solo cedit " and 44 quid quid plantatur 
solo solo cedit ** which have not received so wide an application here as there. 

The word 4 fixture,’ though of common use in English Law, has no precise 
legal meaning ( y ). In England it does not necessarily mean annexed to the freehold 
though in India for anything to be a fixture it must be 44 attached to the earth " 
as that expression is defined in section 3 of this Act. Following the observations 
in Thakoor C hander Poramanick v. Ram Dhone Bhuttaeharjee (z), the Privy Council 
held that in India there is no absolute rule of law' that whatever is affixed or built 
on the soil becomes part of it, and is subject to the same rights or property as the 
soil itself (o). It must further be remembered that the tendency under English 
Law has been to restrict rather than to enlarge the scope and operation of the law 
of fixtures and various exceptions have been allowed. Under such circumstances 
it would obviously be inappropriate to extend the English doctrine of fixtures to 
this country as based on equitable grounds, and this position is fortified for neither 
the Hindu Law, as pointed out by Sir Barnes Peacock, C. J., in Paramanick' s case (6) 
nor the Mahomedan Law, as pointed out by the Privy Council in Secretary of State 
v. Oharlesxoorth Pilling' <b Co. (c), recognized any law of fixtures. The Transfer of 
Property Act substantially reproduces the law on the subject as recognized by 
Hindu and Mahomedan jurisprudence ( d ). 

How far nature of attachment material. — The occasion for the limited and yet 
guarded application of the English rule as to fixtures arises when the question is 
whether an article is “ attached to the earth ” as defined by clauses (b) and (o). 

The English Courts have held that the mode of annexation and the object and 

(?) Mulasaddi v. Harkash (1914) 36 All. 11. 

(a>) Sotnv v. Rangammal (1871) 7 M. H. C. 13. 

(*) Hobson v. Gorringt (1897) 1 Cb. 182. 

(y) WHtshear v. Cottrell (1853) 22 I„ J. Q. B. 177, 

118 E. R. 589. 

(*) (1866) 6 W. R. 228. 

(•) Narayan Das v. J at indr a Nath (1927) 64 CaL 
669 ; 54 I. A. 218 ; Sitabai v. Sambhid 1914) 


38 Bom. 716. 
b) (1866) 6 W. R. 228. 

[c) (1901) 26 Bom. 1. 

d) Ismail Katii v. Naturally (1903) 27 Mad. 211 ; 
Mo fit Shaikh v. Rasik Lai (1910) 37 Cal. 
815; Narayana Sa v. naUieurumami, A. 1 
R. (1924) Mad. 187. 
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|mrpos<' of annexation must be looked at (c). The same principle is embodied in 
, In vines (b) and (o). Holding that machinery fixed by screws. Rome into the wooden 
floors of a cotton mill and some by being sunk into the stone flooring and secured 
by molten lead, was not a part of the freehold. Parke. B.. said : “ The only question 
is. whether the machines when fixed were parcel of the freehold and this is a ques 
tion of fact, depending on the circumstances of each case, and principally on two 
considerations : first, the mode of annexation to the soil, or fabric of the house 
and the extent to which it is united to them, whether it can easily be removed. 
integre, salve, et commode, or not. without injury to itself or the fabric of the 
building ; secondly, on the object and purpose of the annexation, whether it was 
for the permanent and substantial improvement of the dwelling, or merely for a 
tomporarv purpose, or the more complete enjoyment and use of it as a chattel (/)■ 
The doctrine which was the basis of many of the older cases that whatever is affixed, 
however slightly, to the soil, becomes part of the freehold, has been dissipated once 
for all by Leigh v. Taylor (</). The principle laid down in Hellawell v. Eastwood (h) 
was discussed in several cases including Holland v. Hodgson (i). In that case. 
Blackburn. J. f laid down the true principle that the onus of showing that a chattel is 
not a fixture lies on those who assert the contrary, a principle relied on by Sargant. 
.1., in Vaudeville Electric Cinema, Ltd. v. Muriset (j), a case of seats affixed solidlx 
to a cinema floor. He said : “ Now what is the position with regard to those 

seats T That they are in fact affixed somewhat solidly to the floor, there can of 
course be no question. That being so, it seems to me, on the principle laid down 
bv Lord Blackburn, when he was Blackburn, J., in Holland v. Hodgson (fc), that 
the onus of showing they are not fixtures lies on those who assert the contrary. 
'There is no doubt that for the purpose of determining whether they are fixtures or 
not, one very material circumstance, perhaps the most material circumstance, to 
be taken into account is, the purpose for which they were fixed. The classic illus- 
tration which was given is in regard to an anohor. What Blackburn, J., said was 


this : * There is no doubt that the general maxim of the law is, that what is annexed 

to the land becomes part of the land : but it is very difficult, if not impossible, to 
say with precision what constitutes an annexation sufficient for this purpose.’ Tt 
is a question which must depend on the circumstances of each case, and mainly on 
two circumstances, as indicating the intention, viz., the degree of annexation and 
the obj.ect of the annexation. When, the article in question is no further attached 
to the land than by its own weight it is generally to be considered a mere chattel ; 
see Wiltshear v. Cottrell ( l ) and the cases there cited. But even in such a case, if 
the intention is apparent to make the articles part of the land, they do become part 
of the land. See D'Eyncourt v. Gregory (m). Thus blocks of stone placed one on 
the top of another without any mortar or cement for the purpose of forming a dry 
stone wall would become part of the land, though the same stones, if deposited in a 
builder’s yard and for convenience sake stacked on the top of each other in the 
form of a wall, would remain chattels. On the other hand, an article may be very 
firmly fixed to the land, and yet the circumstances may be such as to shew that it 
was never intended to be part of the land and then it does not become part of the 
land. The anohor of a large ship must be very firmly fixed in the ground in order 
to bear the strain of the cable, yet no one could suppose that it became part of the 


(«) Elliott v. Bishop (1854) 10 Exch. 490; 156 
£ R. 534. 

(/) Htliawtll v. Eastwood (1851) 6 Excb. 206; 

165 E. R. 554. 

(t) (1002) A. C. 157. 

(A) (1851) s Excb. 295, 165 E. K. 654. 


S i) (1872) 7 C. P. 328. 

/) (1923) 2 Ch. 74. 

*) (1872) 7 C. P. 328, 334. 

1) (1853) 1 E. 6c B. 874 ; 118 B. R. 589. 

m) (1866) L. R. Eq. 882. 
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land, even though it should chance that the shipowner was also the owner of the S. .1 
fee of the spot where the anchor was dropped. An anchor similarly fixed in the 
soil for the purpose of bearing the strain of the chain of a suspension bridge would 
be part of the land. Perhaps the true rule is. that articles not otherwise attached 
to the land than by their own weight are not to be considered as part of the land, 
unless the circumstances are such as to shew that they were intended to be part 
of the land, the onus of showing that they were so intended lying on those who 
assort that they ceased to he chattels, and that, on the contrary, an article 
which is affixed to the land even slightly is to be considered ns part of the land, 
unless the circumstances are such as to shew that it was intended all along to conti- 
nue a chattel, the onus lying on those who contend that it is a chattel. Applying 
that to the present case here, l find the seats were affixed to the land, and therefore, 
as f have said, the onus lies on those who say they were not fixtures.” 


This case went in a direction opposite to what was decided in Lyon <0 Co. v. 
London and City and Midland Hank («) but there are certain distinguishable features. 
The contest there was between the persons who owned the chairs anti the bank, 
who were the mortgagees of the interest of the hirer, while in the present case the 
object and effect of their annexation was the permanent improvement of the building 
as a place of public entertainment. In the other case the chairs were kept on hire 
for a comparatively short time. The above rule as to onus does not mean that 
there must be an inquiry into the motive of the persons who annex them but a 
consideration of the object and purpose of the annexation as it is to be inferred from 
the circumstances of the case (o). Lt must be conceded that there are dicta in 
other oases and even decisions which shew that for some purposes even machines 
fixed in conorote beds by bolts and nuts, as in Reynolds v. Ashby <Ss Son(p), have 
been treated as chattels. There is Hellawell v. Eastwood ( q ), a case of distress 
which has been much commented on in later cases and is of questionable authority ; 
there are rating cases such as Chidley v. West Ham ( r ) and Tyne Boiler Works Co. 
v. Overseers of Longbenton (s) ; there is the case of the miners huts, Wake v. Hall (<) 
which arose between miners in the Peak District and landowners, and turned 
entirely on a local custom ; there is the tapestry case, Leigh v. Taylor (u), which 
arose between a tenant for life and a remainderman ; there is Fisher v. Dixon (v), 
which arose between the heir and the executors of the deceased owner of the land 
and the ‘maohinerv fixed to it. Reynolds v. Ashby db Son (w) afforded the House 
of Lords an opportunity of re-establishing the true principle. It was there held 
that machines fixed in a concrete bed by nuts and bolts is a fixture and not a chattel. 
Where a chattel is for the permanent benefit of the property or where it is essentially 
& part of the building itself it is a fixture in English Law. Thus a stone garden 
seat (x), bolts and bars, locks, keys, doors and windows (y), chimney-piece, not 
ornamental, or brick or mortar pillars built on a dairy floor to hold pans (z), grate 
built into a chimney (o), advertisements exhibited on substantially fixed 
boardings (6), boiler screwed to a stone foundation (c), furnaces (d), are fixtures, 


(n) (1903) 2 K. B. 185. 

(o) Re. Dt Falbt, Ward v. Taylor (1901) 1 Ch. 

523. 

Ip) (1904) A. C. 466. 

(?) (1872) 6 Exch. 295; 155 F R. 554 

(r) (1874) 32 L. T. 486. 

(*) (1880) 18 Q. B. D. 81 

«) (1883) 8 A. C. 195. 

tu) (1902) A. C. 157. 

(v) (1845) 12 Cl. 4 F. 312; 8 E. R. 1426 

(w) (1904) A. C. 466. 

(») DtEyneourt V. Gregory (1866) L. R. 5 Eq. 


382. 

(y) Bishop v. Elliott (1855) 11 Exch. 113; 156 
F-. R. 766; Climit v. Wood (1869) L. R 4 
Exch. 328. 

(*) Leach v. Thomas (1835) 7 C. & P. 327. 

(a) R. v. Lee ( Inhabitants ) (1866) 1 Q. B. 241. 

\b) Provincial Bill Posting Co. v. Law Moor Iron 
Co. (1909) 2 K. B. 344. 

(c) Metropolitan Counties, etc., Society V. Broun 

(1859) 26 Beav. 454. 

(d) Simpson v. Hartoff (1744), WUIm 612, 126 

E. R. 1295. 
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S. 3 but not the pipes of a heating apparatus connected with the boiler by screws (e). 

Exceptions have been engrafted on the above rules in favour of trade (/), and in a 
minor degree for agriculture. Accessories or adjuncts to trade fixtures and which 
have no other existence or purpose may be removed but not brick buildings let 
into the freehold although used as such accessories (g). One cannot profess to 
reconcile all the cases on fixtures under English Law, but a fire-engine to work 
a colliery (/»), copper and brewing vessels (i), sheds ( j ), engines and boilers (k), 
the pipes of a heating apparatus (/), lime-kilns (m) have all been held to be moveable 
as a latitude to trade. The same indulgence has been carried still further in case 
of ornamental fixtures such as chimney-pieces, pier-glasses, hangings, wainscot 
fixed only by screws and the like (n), as also pumps, stoves, grates and other articles 
of domestic convenience (o). Similarly, chairs in a theatre screwed to the floor ( p ). 
Unless, as already observed, the articles form an essential and integral part of the 
property to which they are attached and are for the permanent benefit thereof. 
Oasaliers are not ( q ), though electric filament lamps are (r), chattels; the former are 
necessary to the practical enjoyment of the gas-pipes to which they are attached, 
in the latter case the electric installation is complete without the lamps. 


In India also doors and windows (s), tiled huts (f), materials of a house before 
it is pulled down (u), have been held to be attached to the earth. A factory is a 
part of the land, so also fixed machinery comprised therein (i>), but a baling press 
placed under a building intended to shelter it, was held to be moveable on the 
ground that it was not attached to a building imbedded in the earth for the bene- 
ficial enjoyment thereof but on the other hand the building was put up for the 
purpose of sheltering the machinery from weather ( 10 ). 


The Madras High Court, refusing to apply the technical English Law of fixtures, 
observed that it would be “ a dangerous doctrine to hold in this country that plant 
and machinery brought into a building for the purpose of trade being carried on 
whether by the owner or by the mortgagee were so annexed to the building as to 
make them pass for fixtures merely because the building is sold either by the owner 
or by the Court in execution ” and held that a sale of a distillery did not include 
vats, pipes and stills (x), and where machinery was brought in by a mortgagor 
after his purchasing the land it was held to be included in his security where under 
section 8 it would pass to the purchaser on a sale (t/). Thus a fixture as understood 
in English Law may or may not be under Indian Law “ attached to the earth.” 
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Deno Nath v. Adhor Chunder (1900)[4 C. W. N. 
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The English Law itself on the subject is not easily reconcilable. What is not a 
fixture by that law is also in our law not “ attached to the earth.” Che test whether 
a structure is attached to the earth ” is incorporation with or adherence to the 
soil or physical incorporation as part of a structure so incorporated with or adhering 
to the soil. 

Hire-purchase system. — There are cases, however, where, in spite of the protec- 
tion afforded, trade fixtures have been absorbed by the owner of the freehold or 
by the mortgagee and so whore a maohine was fastened down to its concrete bed 
by bolts and nuts the House of Lords, in a contest between the mortgagee and the 
owner of the machine who had supplied it to the mortgagor on the hire-purchase 
system, held that the machine had been so fixed as to pass by the mortgage to 
the mortgagee. There Lord Lindley observed that “ in dealing with them attention 
must be paid not only to the nature of the thing and to the mode of attachment 
but to the circumstances under which it was attached, the purpose to be served 
and last but not least to the position of rival claimants to the things in dispute ”(z). 
And in such oases any intention to be inferred from the terms of the hiring agree- 
ment that it should remain a chattel did not prevent it from becoming a fixture (a), 
fn the latter case the mortgage was after the hiring agreement and without notice 
of it, where an engine was affixed to the freehold by bolts and screws to prevent it 
from rocking. In the former mortgage was before the hiring agreement. 

Buildings. — The question which frequently arises is whether a building is a 
parcel of the tenement ? To be so it must be part and parcel of the freehold. It 
cannot be so unless it is affixed to it or to something previously oonneoted with it. 
Thus, a barn set upon pillars (b) or on a foundation of brick and stone (c), the 
foundation being let into the ground but the bam resting upon it by its own weight 
alone, and so a wooden shed which could be taken down and removed ( d ), is a 
mere chattel. In a Bombay case where a shed was no further attaohed to the land 
than by its own weight it was considered to be a chattel (e). Prior to the passing 
of the Act, oil and flour mills and steam engine and boiler seized in execution of a 
decree (/), so also a hut (g) and a superstructure of a house referred to in a hypotheca- 
tion bond which excluded the land beneath (/*), were held to be fixtures while the 
observations of the Full Bench case in Tlsakoor Chunder Poramanick (i) are “ we 
have not been able to find in the law or custom of this country any traces of the 
existence of an absolute rule of law that whatever is affixed or built on the soil 
becomes a part of it, and is subjected to the same rights of property as the soil 
itself.** 


Actionable claim means. — 1. A claim to any debt other than a debt secured 

(a) by mortgage of immoveable property, or 

(b) by hypothecation or pledge of moveable property, or 
2. A claim to any beneficial interest 

(a) in moveable property 

(b) not in possession, actual or constructive, of the claimant 


3. Whioh the Civil Courts recognize as affording grounds for relief* 


(*) Reynolds v. Ashby & Son (1904) A. C. 466. 
(aJBWoiion v. Gorringe (1897) 1 Ch. 182. 
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B. & Ad. 161, 109 E. R. 747. 

(e) Wundsborough v. Maton (1836) 4 Ad- & EL 
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l. Whether suoh debt or beneficial interest be 
( I ) existent, 

12) accruing, 

(31 conditional, or 
(4) contingent. 

What arc actionable claims. — In its primary sense an actionable claim is a 
liquidated money obligation O'). An unpaid dower debt (£•), Right to recover 
insurance moneys on death of assured (/), A policy of life insurance (m). Amount 
due on adjustments of cross transactions (n). Deposit of moneys for due perform 
Ance of duties (o). Copyright and patent ( p ), Claim for interest under section 
73, Indian Contract Act ( 7 ), Rents current due (r). Claim to future rents (*•). 
Arrears of rents (t). Benefits under a contract which an assignor can pass to his 
assignee (u). Claim to mesne profits (r). Claim to refund of earnest, part of price, 
interest and damages from a defaulting vendor (w), A partner’s right to sue for an 
account of a dissolved partnership (a*). Claim to partnership share and accounts by 
assignee of partner (y). To recover arrears of annuity charged on immoveable 
property (z), The right of a subscriber to a provident fund (a), A definite sum of 
money which the lessee was bound by his contract with the lessor to repay him ( 6 ), 
are aotionable olaims. But damages for breach of contract (c). Mesne profits (d). 
A decree (e), Unpaid balance of consideration on a bond (/), A right to recover 
arrears of profits assigned iu a conveyance of a village share ( 7 ), Unpaid balance in 
hands of a usufructuary mortgagee (g 1 ), are not actionable claims. 


Unsecured debt. — This term means a sum of money due by one person to anotliei 
either payable immediately or at a future date (h). In either case it must be an 
ascertained sum of money. That is a liquidated obligation (t). On an assignment 
the assignor must hold to the credit of the assignee any amount realised by him (j). 
The mere fact that a calculation would have to be made before determining the 
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exact amount would not make that amount any the less a debt (k). At Common 
Law a debt was looked upon as a strictly personal obligation and an assignment 
of it was regarded os a mere assignment of a right to bring an action at law against 
the debtor. Hence the assignment was looked upon as open to the objection of 
maintenance. After a time the Common Law Courts recognized the right of anyone 
who had a pecuniary interest in the debt to sue in the name of the creditors. But 
Courts of Equity took a different view. They admitted the title of an assignee of 
a debt regarding it as a piece of property, an asset capable of being dealt with like 
any other asset, and treating the necessity of an action at law to get it in as a mere 
incident (/). In order to constitute an assignment of a debt or other chose in action 
in equity no particular form is necessary. In India it must be signed by either the 
transferor or his duly authorized agent, but no particular form of words seems ti» 
be necessary. The language is immaterial if the meaning is plain (w). An order 
for payment of money is not the same thing as an assignment of the debt, but h 
direction in writing to pay the amount due on instrument endorsed on such instru- 
ment by the payee thereof, coupled with the delivery of the instrument so endorsed 
to the person to whom payment is directed, is a valid assignment within the meaning 
of section 130 (n). The test is whether or not the right of the seller of the goods to 
the price of the same lias been transferred to a third party by an effectual assignment 
that the assignee becomes entitled as of right to the payment. 

The endorsement on the back of a bill was in these terms : -*K. kindly remit to 
B. who will collect on behalf of E.” Held that the endorsement did not amount to 
an assignment of the debt which was owing by K. to E. and that it was nothing more 
than an order to pay (o). Where an endorsement on a bond was worded as follows : 

la ruppa ko wasul karne ka malik Nanak Chand haiga, main ne ruppa ko Nanak 
Chand hath batch dai haiga. Daatkhat Bishambar Dyal. Miti Bhadon Sudi 9. 
Samat 1979’' and immediately after there was another endorsement to the follow- 
ing effect : "Is ruppa ka rupai biyaj Nanak Chand Kishori Lai set le lie. Dastkhat 
Bishambar Dyal. Rupai sab aur biyaj le lie. Dastkhat Bishambar Dyal. Bhadon 
Sudi 9, Sambat 1979” and the endorsement was also thumb-marked by Bishambar 
Dyal, held, that the words ruppa ko Nanak Chand hath baich diya haiga clearly in- 
dicate that a complete assignment was effected (p). An agreement between a debtor 
and a creditor that the debt owing shall be paid out of a specific fund coming to 
the debtor or an order given by a debtor to his creditor to pay such funds to the 
creditor operates as an equitable assignment (g). In order to constitute an 
equitable assignment there must bo an engagement to pay out of a particular 
fund (r) and may take tho form of an order upon a debtor (a). But a cheque is 
not (0, nor is a letter of credit (u), though a banker’s deposit receipt duly endorsed 
and delivered would bo a good gift though non -transferable (t>). 


Part of a debt. — There has been a difference as to whether a partial transfer 
of a debt is valid. Under the Judicature Act, 1873, an assignment of an amount 
due or to become duo has been upheld and so an ascertained part of an existing 


A) Malhu v. Achu (1934) 57 Mad. 1074. 

(1) Row v. Dawson (1749) 1 Vcs. 331, 

Prosser v. Edwards (1835) 1 V. & C. 481. 
(**) Brandts v. Dunlop Rubber Co. (1905) A. C. 
454 

(h) Rama Iyer v. VtnkalacheUam (1906) 3u Mad. 
75. 

(o) Risen Gopal v. Bavin, A. I. K. (1926) Cal. 447. 

(p) Firm Nanak Chand v. Firm Ram bar up, 

A. I. R. (1924) Lah. 684. 

(4) Tkakar Das Bhaiia v. Malik Chand (1933) 
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M atson v. Wellington ( Duke ) (1830) 
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43 E. K. 893; Fisher v. Calvert (1879) 2' 
K. 301 ; Grtenway v. Atkinson (1881) 2! 
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Hopkinson v. Forster (1874) 22 W. R. 301 
Morgan v. Lativiere (1875) 7 H.L, 423 
Griffin v. Griffin fl899) 1 Ch. 408; see Selhn, 
v. Hemingway (1914) 38 Bom. 618. 
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debt (to). In a later case such an assignment was held not to pass a legal but 
only an equitable right so as to constitute the assignee a creditor of the original 
debtor (x). But a judgment debt cannot bo split up (t/). In India the partial 
transfer of a debt has been regarded as valid (z). The same Court in an earlier 
case held that the assignment of a debt must be of the whole debt (o). This was 
followed by the Calcutta High Court in a recent case (6). 

Hypothecation or pledge. — See commentaries on section 58, post. 

Beneficial interest. — To attract the application of Chapter VIII this must 
relate to moveable property only. The benefit of a contract as distinguished 
from the liability thereunder is assignable because the term “benefit’* connotes 
beneficial right or interest with the attendant right to sue and therefore falls within 
the definition of actionable claim. Such assignments are, however, subject to two 
qualifications. First, that the benefit sought to be assigned is not coupled with any 
Liability or obligation that the assignor is bound to fulfil and, secondly, that the 
contract is not one which lias been induced by personal qualifications or con- 
siderations as regards the parties to it (c). Examples of transfer of benefits of 
contracts are found in brewers’ leases ( d ), contract for the purchase of reversionary 
interest (e). Not uncommon are assignments of contracts for the purchase of 
Lands and of builders’ leases where persons buy building plots and sell them before 
buildings are erected thereon. But, as observed above, as Liabilities cannot be 
transferred all acts are done and obligations fulfilled in the name of the assignor by 
the assignee, the assignor remaining liable till the contract is carried out to the 
original party. A vendor’s right under an executory contract to exercise an 
option at a certain future date to obtain a reconveyance of immoveable property 
at a certain price is assignable (J). The benefit of a contract under a “counterpart 
document” to reconvey property sold has been held assignable (g). But a personal 
right or covenant cannot be validly transferred (/»). 


Civil Courts. — The claim to the “ debt ” or “ beneficial interest ” must be 
one cognizable by a Civil Court. Where the claim is one whioh would lie in a 
Revenue Court (t) or a Criminal Court it would not be an actionable claim. 


Notice and its sub- divisions. — Mere rumours ( j), casual conversation (fc), 
statements by strangers (1), do not amount to notice. An advertisement is not 
notice unless it is proved to have reached the knowledge of the person sought to 
be charged (m). Notice may be actual or constructive or, as sometimes termed, 
“imputed” in dealings where an agent represents a principal. The definition and 
explanation have been held not to have a retrospective effect (to 1 ). 


if) Munuswami Naidu v. Saraloruna Nayudu 
(1026) 49 Mad. 387. 

(£) SaJutlaguna Naidu v. Chinna Munuswami 
NayaAar (1928) 51 Mad. 533. 

(A) Dtsa v. Girdharilal Ghanshamdas, A. I. R. 
(1932) Sind 128 ; Gcbardhan v. Raghubir 
Singh (1930) 28 A. L. J. 799. 

(•) LaUu Singh v. Chandra Stn (1934) 58 All. 
624. 

U) Cornwallis's case (1595) Toth 186, 21 E. K. 
163 ; Wildgoose v. Wayland (1601) GouJdsh 
147, 75 E. R. 1056. 

h) Lloyd v. Hanks (1868) 3 Ch. App. 488. 

l) Barnhart v. Shields (1853) L. R. 2 Eq. 1217. 

m) Nagle v. Baylor (1842) 3 Do. Ac War 60. 

m') Syed Asia v. Alt. Arif a Begum, A. 1. R. 
(1987) Oudh 1. 


its) Brice v. Bannister (1878) 3 Q. B. D. 569; 
Skipper and Tucker v. Holloway and Howard 
(1910) 2 K. B. 630. 

I Re. Steel Wing Co., UtL (1921) 1 Ch. 349. 
Forster v. Baker (1910) 2 K. B. 636. 

Raja of Ramnad v. Subratnaniam Chettiar 
(1929) 52 Mad. 465. 

(а) Doraiswamy Mudaliar v. Doraiswatny Jyangar 

(1926) 48 M. L, J. 432. 

(б) Ghisulal v. GumbhirtnaU (1935) 39 C. W. N. 

606. 

(c) J offer Meker AH v. Budge Budge Mills Co. 
(1906) 34 Cal. 28; Kodusao v. Surajmal 
(1935) 31 Nog. L. R. (Supp.) 154 ; Hunsraj 
V. Nathoo (1907) 9 Bom. L. R. 838. 

M Manchester Brewery Co. v. Coombs (1901) 
2 Ch. 606. 

M TorhingUm V. Magee (1902) 2K.B, 427. 
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Actual notice. — Actual notice must bo given to a person in the character In S« 3 
which the notice is intended to affect him and not in any other charactor (n). It 
must be given not by a stranger but must proceed from a person interested in the 
property (o). It will bind, though inaccurate in particulars or extent of interest 
claimed ( p ). It will not be carried boyond the reason of tho rulo ( 7 ). The fact that 
for some purpose at some time or other the mortgagee informed the Court of the 
mortgage is not evidence of notice on tho auction purchaser (r). 


Imputed notice. — Imputed notice has been dealt with in the commentaries 
to explanation III. 


Constructive notice. — The coses jon constructive notice resolve themselves 
into two classes : first, whore a party charged has had actual notice that tho 
property has in some way been charged or encumbered : and whore he has been held 
to have had notice of tho particular charges or encumbrances affecting it and, 
secondly, where tho Court has been satisfied that tho party charged has designedly 
abstained from inquiry for tho very purpose of avoiding notice. The proposition 
of law, upon which the former class of cases proceeds, is, not that the party charged 
had notice of a fact or instrument but that he had actual notice that it did so 
relate. Tho proposition of law upon which the second class of cases procoeds, is, 
not that a party charged has incautiously noglectod to make inquiries but that he 
had designedly abstained from making inquiries for the purpose of avoiding know- 
ledge, a purpose which if proved would clearly shew that he had a suspicion of tho 
truth and a fraudulent determination not to loam it (s). It was held in tho case of 
Hewitt v. Loosemore (t) that constructive notice is knowledge which the Court 
imputes to a person, from tho circumstances of the case, upon a legal presumption 
so strong that it cannot bo allowed to bo rebutted, that the knowledge must exist 
though it may not have been formally communicated (u). In an earlier case this 
presumption was described as so violent that tho Court will not allow even of its 
being controverted ( v ). It follows when a person closes his eyes to a single fact or 
procession of facts which he would have discovered had he made the usual 
inquiries or searches which he ought to have made or where but for his gross 
negligence in failing to follow up an inquiry or making an inquiry ho would have 
known it. Further, constructive notice is affected apart from the cose of principal 
and agent by registration as well as by possession. Notice must be in the same 
transaction (w>). The doctrine of constructive notice ought not to bo extended 
but confined within certain boundaries (a;). It has gone to its full length and 
must not be extended and it has never boen held that it is the duty of a proposed 
purchaser or mortgagee to inquire of every person who may be on tho premises 
or any part of thoso premises. Nor has it been suggested that occupation of a 
part of the premises would put him on inquiry as to tho possiblo rights of the 


n) Beioley v. Carter (1869) 4 Ch. App. 230. 

o) Barnhart v. Greenshields (1853) 9 Moo. P. C 

80. 40 E. R. 204. 

( p ) Gobind Ch under v. Doorgapersad (1874) '22 
W. K. 248 (1875) 14 Bcng. L. K. 337. 

( 7 ) Fuller v. Benett (1843) 2 Hare. 394, 67 E. R. 
162. 

(r) Nursing v. Iioghoobur (1834) 10 Cal. 609. 

(*) Jones v. Smith (1841) 1 Hare, 43, 66 E. R. 
943; Doorea Narain v. Baney Madhub 
(1881) 7 CaL 199 ; Macneil & Co. v. Saroda 
Sundari, A. I. R. (1929) Cal. 83; Manji v. 
Hoorbai (1911) 35 Bom. 342. 

It) (1851) 9 Hare 449. 

3 


(u) Espin v. Pernbuton (1S59) 28 L. J. Ch. 311, 
44 E. R. 1330; Cave v. Cave (1830) 15 
Ch. D. 639. 

(i>) Plumb v. l-'lu ill (1791) 2 Anst 432, 145 E. R. 
926. 

(u>) Warrick v. Warrick (1745) 3 Atk. 291, 26 
E. R. 970; Buipelt v. Sturges (1870) 22 
L. T. 739; Meyer v. Charters (1918) 34 
L.T. R. 539. 

(*) WyUte v. Pollen (1833) 32 L. J. Ch. 782, 46 
E. R. 767; Knight v. Dowyer (1858) 27 
L. J. Ch. 520, 44 E. R. 1053 ; Ware v. 
Eg>nonl ( Lord) (1854) 24 L. J. Ch. 361 
43 E. R. 586. 
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oocupier of that portion over the remainder of the premises (y). The Bombay 
High Court refused to extend the doctrine of constructive notice to a bank in 
which an executor and trustee opened a number of deposit accounts with corre* 
sponding current account to which interest was credited holding that there was 
nothing in the nature of his dealings with the bank to shew that he was using trust 
assets for improper purpose at the time (z). The tendency of modem decisions is 
unwillingness to apply the principle to companies or persons with knowledge of 
facts of which they had no knowledge whatever (a). This equitable doctrine is 
not applicable to commercial and mercantile transactions (6). In this country 
English decisions on constructive notice should be applied with care and only 
when the Court i3 sure that gircumstanees are similar. The doctrine of constructive 
notice is based on good sense, and is designed to prevent frauds on owners of 
property ; but the doctrine must not be carried to such an extent as to defeat 
honest purchasers : and although this limitation has sometimes been lost sight of, 
still the limitation is as important and is as well known as the doctrine itself. 

It is not the turning away from every information that amounts to constructive 
notice (c). The question whether seeing a window was notice was answered in the 
negative in Allen v. Seckham (d), where the dictum of Lord Chelmsford in Miles v. 
Tobin (e), that the existence of windows was constructive notice of a right of 
access to them, was not followed. That doctrine, as applied by the Vice-Chancellor, 
would come to this, that a purchaser is to be held to have constructive notice of 
every agreement relating to any structure which he sees on the adjoining ground. 
The case of Miles v. Tobin (c) was one in which the defendants had taken a lease 
of building land with knowledge that the same lessees had let other land to the 
plaintiffs for building purposes and that under that lease a budding had been 
erected with windows overlooking the land taken by the defendants. The dootrine 
of constructive notice ought to be narrowly watched and not enlarged. Indeed, 
anything “constructive” ought to be narrowly watched because it depends on a 
fiction. Disputes having arisen between the plaintiff and W. whether a window in 
the plaintiff’s house overlooking W.’s land was an ancient light an agreement was 
entered into between them whereby plaintiff agreed to keep the window opaque 
and make it open only in such a way that no person could look out of it. W.’s land 
was afterwards sold to the dofondants who had no actual notice of the agreement 
but know of the existence of the window. It was held that the mere fact of there 
being windows in an adjoining house which overlook a purchased property is not 
constructive notice of any agreement giving a right to the aocess of light to them (/). 
Whore a person makes an inquiry and receives an answer which he may reasonably 
bolieve to be true, he is entitled to act upon it (g). In Malabar a person who takes 
a mdkanam the term of which is to begin after the expiry of a kanam in force in 
favour of a third party must be held to have had notice of an agreement for renewal 
obtained by the kanamdar ( h ). 


Where in execution of a simple money deoree obtained for some of th$ install 
ments due on his mortgage bond a mortgagee brought to sale the property which he 


O') Parihasarathy v. Subbaraya (1924) A. I. R. 
Mad. 67 ; Manji v. Hoorbai (1911) 35 Bom. 
,.**2; Hunter v. Walters (1901) 1 Ch. 428. 
(*) The Dank of Bombay v. Pasulbhoy (1922) 24 
Bom. L. R. 513. 

la) The Birnam Wood (1907) P. 1. 

lb) Manchester Trust v. Furness (1895) 2 Q. B. 

530: The Draubner (1009) P. 210; Lloyds 
Bank. Ltd. V. Swiss Bankverin (1013) 108 
Li Ti 149. 
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If 


Miles v. Tobin (1867) 17 L. T. 432 : Rami* 
v. Municipal Board, A. I. R. (1937) Oudh 

(1879) 11 Ch. D. 790. 

(1867) 17 L. T. 432. 

AU *» '’-S'ckham (1879) 11 Ch. D. 700; 
Ckaturbhui v. Man Sukktam (1025) 27 
Bom. L. R. 73. 


$ 25 L T - ,9a - 


55 Mad. 519 
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bald in mortgage, but in his application for exocution did not mention his lien on 
the property for the instalments that were still to fall due, the purchaser was hold 
to have purchased the property free of the mortgagee’s claim if he supposod that he 
was buying the full proprietary title (t). A contrary decision of the same Court 
proceeded on the theory of registration being notice (j). 

Notice of a deed. — 'Notice of a deed has been held to be notice not only of its 
contents but of the facts the knowledge of which then insisting on its production 
would have necessarily led to (k). And this rule has been extended whore the 
original deed was lost or destroyed and what purported to be a true copy was 
produced to the purchaser which subsequently proved to be defective inasmuch 
as a restrictive building covenant contained in the original deed was absent from 
the copy and the purchaser was hold liable (l). In this case the purchaser had 
notice that the original was in existence and was aware of the provisions of the 
deed before he commenced to build. So also where a sale is subject to an agree- 
ment by the vendor to exeoute a mortgage the purchaser is bound by tho torms 
which the vendor and mortgagee may agree to insert in the mortgage (m). A 
recital in a deed is notice of the contents of that deed (n). Tho truo inquiry seems 
to be in every case whether the absence of the doed recited throws any reasonable 
doubt upon the title of the vendor (o). A general recital in a deed that there were 
mortgages on the estate, was hold to affect parties claiming under the deed with 
notice on a mortgage not speoilied therein (p). 


The reoital of a settlement convoys notice of the will roferrod to therein (g). 
Even though the will bo inaccurately recited in a conveyance the purchaser has 
notice of the real contents of the will (r). In the case of leasos general notice to 
purchaser that there are leases is notice of all their contents (s). A leasehold title 
puts the purchaser on notice as to restrictions contained in the lease (/). A pur- 
chaser of leasehold has notice of ordinary but not unusual covenants in tho original 
lease (u). And this rule is equally applicable to sales by auction (o). In case of 
an underlease the grantee has constructive notice of the original lease provided he 
has had a fair opportunity of ascertaining tho terms (w). 


In Patman v. Harland (*), Jessel, M.R., hold that a purchaser or lessee having 
notice of a deed forming part of the chain of title of his vondor or lessor has con- 
structive notice of the contents of such deed and is not protected from the conse- 
quences of not looking at the deed even by the most express representation on the 
part of tho vendor or lessor that it contains no restrictive covenants nor anything 


(0 Ramchandra v. Jairam (1899) 22 Bom. 6 86. 
W Dhondo v. Raoji (1896) 20 Bom. 290. 

(A) Peto v. Hammond (1861) 31 L. I. Ch. 354, 
54 E. R. 981 ; Morland v. Cook (1868) 
L. R. 6 Eq. 252; Oliver v. Hinton (1899) 
2 Ch. 264 ; Rajaram v. Krishnasami (1893) 
18 Mad. 301 ; Dank of Bombay v. SuUman 
Somji (1909) 33 Bom. 1, 35 I. A. 139. 

(l) Hooper v. Drome t (1903) 89 L. T. 37 varied 

in (1904) 90 L. T. 234. 

(m) Leigh v. Lloyd (1865) 34 L. J. Ch. 646, 48 

E. R. 403. 

(n) Plumb v. Fluitt (1791) 2 Anst. 432, 145 E. R. 

926. 

<o) Prosser v. Watts (1821) 6 Mad. 59, 56 E. R. 
1012 . 

(p) Farrow v. Rees (1840) 4 Beav. 18, 49 E. R. 
243. 

(?) Davies v. Thomas (1836) 7 L. J. Exch. Eq. 
21, 160 B. R. 883 ; Jones v. SmUh (1841) 


1 Hare. 43, 66 E. R. 943. 

(r) Hope v. Liddell (1855) 25 L. J. Ch. 90. 52 
E. R. 829. 

(j) Taylor v. Stibberl (1794) 2 Ves. 437. 30 E. R. 
713; Hiern v. Mill (1806) 13 Ves. 114; 
Lewis v. Stephenson (189S) 67 L. J. Q. B. 
296. 

(0 Lewis v. Bond (1853) 18 Beav. 85, 52 E. R. 
34. 

(u) Wdbraham v. Livesey (1854) 18 Beav. 206; 
52 E. R. 81 ; Parker v. Whyte (1863) 32 
L. J. Ch. 520, 71 E. R. 73 ; Reeve v. Derr idee 
(1883) 20 Q. B. D. 523; Re. White and 
Smith’s Contract (1896) 1 Ch. 637 ..Alelsah 
v. Lilienfeld (1926) 1 Ch. 480. 

(?) Re. White and Smith’s Contract (1896) I Ch. 
637; Hone v. Gahstatler (1909) 53 Sol. Jo. 
288. 

(it) Hyde v. Warden (1877) 3 Exch. D. 72. 

(z) (1881) 17 Ch. D. 353. 
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is ms3t notorious, where the purchaser was told of a deed which might or might not 
affect the title and was told at tho same time that it did not affect the title. That 
line of cases has no bearing at all on a case where you know that the deed does 
affect the land and the question as to the extent to which it does affect the land is 
to be ascertained only by looking at the deed itself ( z ). Where a mortgagee taking 
a mortgage in one of tho towns mentioned in soction 59 where he knows that mort- 
gages by deposit of title-deeds wore legal and usual and does not ascertain whether 
the title-deeds are already pledged there is such an abstention from an inquiry 
which he ought to have made or such negligence as to infer notice in terms of the 
section (o). 


Wilful abstention from inquiry or search. — This is another form of constructive 
notice. It arises from disregard of information as where a person who has the 
means of knowledge of facts neglects to avail himself of them, it will be concluded 
as though he had actual knowledge. Means of knowledge is equivalent to know- 
ledge (6). Knowledge must bo available (c). A purchaser, which term includes a mort- 
gagee or a transferee of a mortgage of land, will be deemed to have notice of all 
facts which he would have learned upon a proper investigation of title under a 
contract containing no restriction of his rights in that respect (d). Further, the 
observations of Lord Selborne in Agra Bank v. Barry (e), throw a considerable light 
on the question as to what is the duty which is oast upon a person to make inquiry 
or search the abstention from which amounts to notice. His Lordship observed 
that the duty, if there is a duty, is not a duty which is owed to the possible holder 
of a latent title or security. It is a duty merely whioh a person owes to himself 
and the non-observance of which, unless it is explained, affects his own bona Jides. 
What is a sufficient explanation must always be a question to be decided with 
reference to the nature and circumstances of each particular cose. But if there is 
not actual notice, and no wilful or fraudulent turning away from an inquiry into, 
and consequent knowledge of, facts which the circumstances would suggest to a 
prudent mind, thon the doctrine of constructive notice ought not to be applied (/). 
The words “wilful abstention from inquiry and search” must be taken to mean 
such abstention from inquiry or search as would show want of bona fides on the 
part of the purchaser or mortgagee (g). A mortgagee who is informed that there 
are “charges” affjcting the property, and is cognisant of two only, cannot claim 
to be a purchaser without notice of other charges, because he believes that the two, 
which satisfy the word “charges,” are all the charges upon it. He is bound to 
inquire whether there are any others. The rule with respect to the consequence 
of a purchaser abstaining from making inquiries, does not depend exclusively on 
a fraudulent motive from such abstinence. When the circumstances of a case 
put a purchaser on inquiry, a false answer or a reasonable answer given to an 
inquiry, may dispense with the necessity of further inquiry ; but where no inquiry 


S ) (1841) 1 Hare. 43, 60 E. R. 943. 

) Ramcoomar Koondoo v. John and Maria 
McQueen (1873; 11 Bcng. L. R. 48; Nur- 
tingh v. Raghobar (18*3) 10 Cal. 609; 
Jolland V. Stainbridge (1797) 3 Ves. 478, 30 
E. R. 1114. 

(a) Imp trial Bank of India v. U. Rai Gy aw Thu 
9 Co., Ud. (1924) 61 Cal. 86, 50 1. A. 283: 
Ktketra Nath v. Harasukdas, A. I. R. (1927) 
CaL 638. 

(6) MUnes v. Duncan (1827) 2 B. & C. 671, 108 
E. R. 698; Balakrishna v. Bhawanipur 
Banking Corporation, Lid. (1032) 50 Cat 


662; Hamiduddin v. Ramani, A. I. R. 
(1933) Cal. 321. 

(c) Broadbent v. Barlow (1861) 30 L. J. Cb. 569 

45 E. R. 999. 

d) Berwick & Co. v. Price (1905) 1 Ch. 632. 

e) (1874; LR.7H. L. 135 ; Lee v. Chilton (1876) 

46 L. J. Ch. 48 ; Northern Counties of 
England Fire Insurance v. Whipp (1884) 
26 Cb. D. 482. 

(/) Doorga Narain Sen v. Baney Madhub Mosoom • 
dar (1881) 7 Cal. 199. 

(f) Joshua v. Alliance Bank of Simla (1895) 22 
CaL 185 (203). 
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has been made, it is impossible to conclude that a false answer would have been S. 3 
given if an inquiry had been made, or such as would have precluded the necessity 
of any further inquiry (h). A purchaser or mortgagee who does not investigate 
the title is affected with constructive notice of what he would have discovered 
on investigation although not of such matters as ho would not have ascertained 
without going behind the documents of title themselves (i). 


Where there is wilful abstention from inquiry or scan h it is not open to the 
plaintiff to plead section 55 (1) (a) of the Transfer of Property Act nor to charge the 
defendant with fraud within the meaning of the last paragraph of that section. 
The same result follows from the consideration of the sections rolating to fraud 
and misrepresentation in the Indian Contract Act (j). The occupation of land by 
a tenant affects a purchaser of the land with constructive notice of all that tenant’s 
rights, but not with notice of his lessor’s title or rights. Actual knowledge by the 
purchaser that the rents of the land are paid by the tenants to some person whose 
receipt of them is inconsistent with the title of tho vendor is constructive notice of 
that person’s rights but mere knowledge that tho rents are paid to an estate agent 
affects the purchaser with no notice at all (k). The Court will not apply the 
doctrino of constructive notice whore the party seoking the benefit of that doctrine 
has beon guilty of secrecy in the transaction with constructive notice of which he 
seeks to affect a purchaser ( l ). Such a cose does not fall within tho exception to 
section 19 of tho Indian Contract Act. A mortgagee advancing money on the 
security of a considerable estate, and omitting to investigate tl e title to a parti- 
cular portion of it, will not be affected with notice of equities affecting tbe residue 
of tho estate, which upon such investigation ho might possibly have discovered (m). 
This doctrine of constructive notice was also qualified by tho Calcutta High Court 
where the owner after carving an estate numbered them 93 and 93A. An absolute 
sale of the former dated 11th April 1911, contained a recital of two encumbrances 
created by the vendor on 93A. A sale on 19th September 1911 of 93A contained 
a recital by the vendor that it was not encumbered by mortgage or otherwise, a 
statement contradicting the recital in the former conveyance. The Court held that 
the purchaser could not be said to have constructive notice of the encumbrances (n). 
The ground of the decision rested on the well-known principle enunciated by Lord 
Redesdale in Hamilton v. Royae (o) and quoted with approval by Smith, M.R., in 
Treaailian v. Canifee ( p ). “If a man purchases an estate under a deed, which 
happens to relate also to other lands not comprised in that purchase and after- 
wards purchases the other lands to which an apparent title is made, independent 
of that deed, the former notice of the deed will not of itself affect him in the second 
transaction, for he was not bound to carry in his recollection those parts of a deed 
which had no relation to the particular purchase he was then about, nor to take 
notice of more of the deed than affected his then purchase.” 


Ought. — “ Ought ” here does not import a duty or obligation ; for a purchaser 
need make no inquiry. It means a matter of prudence, having regard to wbat is 
usually done by men of business under similar circumstances ( q ). 


(h) Jones v. Williams (1857) 24 Beav. 47, 53 
E. R. 274. 

(0 Gainsborough (Earl) v. Wat combe Terra Cotta 
Clay Co., Ltd. (1885) 54 L. J. Cb. 991. 

(» Harilal v. Mulchand (1928) 52 Bom. 883 
(*) Hunt v. Luck (1902) 1 Ch. 428. 

D Hormasji Temulji v. Mankuvarbai (1875) 
)2 Bom. H. C. R. 262; Morgan v. The 


Government of Haideralad (Iff 8) 11 Mad. 
419. 

(m) Hunter v. Walters (1871) 7 Cb. /rp. 75. 
(«) Bepin Krishna v. Priya Brata (1921) 26 C. 
W. N. 36. 

(o) (1804) 2 Srb. & Let. 315. 

(/) (1855) 4 Ir. Cb. Rrp. 369. 

(q) Bailey' v. Barnes (1894) 1 Cb. 25 (35). 
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S. 3 Explanation I. — The rule as to how far registration operates as notice baa 

been laid down in explanation I added to the definition of notice under section 3, 
which addition has boon made by section 4 of the Transfer of Property (Amendment) 
Act, 20 of 1929. 


Registration as notice. — Previous to the amendment above referred to opinions 
in India differed as to whether registration of a document under the Indian Regis- 
tration Act was itsolf a constructive notice of the transaction affected by the 
instrument. The Madras (r) High Court uniformly held that registration was not 
notice and such has been the view of the Nagpur Courts (a). A contrary opinion 
was expressed by the Lahore (/). Patna (u), and Rangoon (v) High Courts. 

The view of the Bombay High Court that registration was notice (to) was 
subsequently modified in a later case when it was held that registration did not 
necessarily give notice to anybody of anything unless the registered document was 
so indexed as would come to the notice of an inquirer anxious to know whether 
there were any documents relating to the property ( x ). The modified view was 
adopted by the Allahabad High Court (y). In the Calcutta High Court the decisions 
were not uniform, one line of decisions was that registration was not notice (z), 
while another line held that registration was notice (a). Yet a third view was 
expressed by the same Court, which held that whether registration was or was not 
notice in itself dopondod upon tho facts and circumstances of each case and upon 
the degree of caution which an ordinary prudont man would necessarily take for 
the protection of his own interest by search in the registers kept under the Regis- 
tration Act (6). On the matter coming up for determination before the Judicial 
Committee of tho Privy Council their Lordships approved the last view (c) which 
the Indian Courts subsequently adopted (rf). To sot this conflict at rest the Legis- 
lature has codifiod the law of notice. 


(r) Damodara v. Somasundara (1889) 12 Mad. 
429; Madras Building Co. v. Rowlandson 
(1890) 13 Mad. 383 ; Shan Maun Mull v. 
Madras Building Co. (1892) 15 Mad. 268; 
Rangasami v. Annamalai (1908) 31 Mad. 7. 
(*) Ml. Kasturi v. Baliram, A. I. R. (1923) Nag. 
1 5 . 

(0 Punjab Banking Co., Ltd. v. Muhammad 
Hassan (1925) 6 Lah. 344. 

(w) Ml. Waii-hun-nissa v. Valmihi, A. I. R. 
(1924) Pat. 359. 

(*) Aung Kaing v. Maung San, A. I. R. (1923) 
Rang. 41. 

(t*>) Lakshmandas v. Dasrat (1882) 6 Bom. 168; 
Dundava v. Chenbasapa (1885) 9 Bom. 
427 ; Chintaman v. Darrppa (1890) 14 Bom. 
506 ; Narayan v. Bapu (1893) 17 Bom. 741 ; 
Dina v. Nathu (1902) 26 Bom. 538; 
Mahomed v. Bai Cooverbai (1904) 6 Bom. 
L. R. 1043 ; Tatvarao V. Puttappa (1910) 
12 Bom. L. R. 940. 

(*) GordhanJas v. Mohanlal (1921) 45 Bom. 170. 
(y) A thin Husain v. Chatarbhui (1928) SO All. 
328; Janhi Prasad V. Kishen Dai (1894) 
18 All. 478. 

(•) Joshua v. Alliance Bank of Simla (1895) 22 
Cal. 185; Indtrdawan v. Gobind (1896) 
23 C*L 790; Preonalh v. Ashulosh (1900) 
27 CaL 858; Nanda Lot r. Abdul Asia 


(1916) 43 Cal. 1052. 

(а) Mogniram v. Mehdi H ossein (1904) 31 Cal. 

95, (102). 

(б) Manindra v. Troyluckho (1898) 2 C. W. N. 

750 ; Bunvari v. Ramjet (1902) 7 C. W. N. 

11 . 

(c) Tilakdhari Lai v. Khedan Lai (1921) 48 Cal. 
1. 47 I. A. 239. 

(<fl A. L. R. M. Firm v. L. P. R. Chettiar Firm, 
A. I. R. (1926) Rang. 195 ; Gutusbai v. 
Motilal, A. I. R. (1925) Nag. 398; Parbhu 
Lai v. Challar, A. I. R. (1925) All. 557 ; 
Kali Din v. Madho, A. 1. R. (1923) AIL 
169; Gutam Muhammad v. Mi. Mina 
A. 1. R. (1925) Lah. 25; Jhand Singh v. 
Hamam Singh, A. 1. R. (1926) Lah. 415; 
Begraj v. Alisher, A. I. R. (1923) Sind 50 ; 
Maung Hlaio v. M. N. S. Chetlyar Firm, 
A. I. R. (1933) Rang. 153 ; Nasir Khan v. 
Tara Chand, A. I. R. (1927) All. 357; 
Ashiq Husain v. Chalurbhuj, A. I. R. 
(1928) All. 159; Mt. Pran Dei v. Sat Deo 
Tiwari, A. I. R. (1929) All. 85. 

M Rajaram v. Krishnasami (1893) 16 Mad. 301 ; 

r .J >a ! maH v * Garland (1881) 17 Ch. D. 853 . 
if) Shariudin v. Govind (1903) 27 Bom. 4521 
Chunilal v. Ramchandra (1898) 22 Ban. 
213. 


What transactions are within the rule. — All transactions relating to immoveable 
property roquired by law to be and which have been effected by a registered 
instrument are within tho rule. Constructive notice of a deed is constructive 
notice of its contents (e). The qualification as to unregistered instruments 
engrafted by tho Bombay High Court (/) is not law now. 
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The date from which the notice operates. — Registration operates as notice from S • 3 
the date of registration or where property is not all situated in one district or 
where the instrument registered has been registered under sub -section (2) of 
seetion 13 of the Indian Registration Act of 1908 from the earliest date on which 
any memorandum of such registered instrument has been filed by any Sub-Registrar 
within whose sub-district any part of the property which is being acquired or of the 
property wherein a share or interest is being acquired is situated. 

Who Is deemed to have notice. — A subsequent and not a prior transferee is 
affected by registration. This is made clear by the words “any person acquir- 
ing.’’ Hence payment by a mortgagor without knowledge of a registered sub- 
mortgage does not vitiate the payment ( g ). There is no duty on the part of a 
mortgagee to keep on searching the registers for further dealings of the mortgagor 
with the property comprised in his mortgage and a prior mortgagee cannot be said 
to have notice of subsequent encumbrances (/*). Registration of a prior transaction 
is notice to a party entering into a transaction with respect to the same property 
on a subsequent date (»). 

Mutation entry. — A purchaser who with ordinary care could have pursued his 
investigations beyond the point he did, cannot complain of fraud on the part of 
his vendor. Both under section G5 (1) (a) and the definition of “notice” in section 2 
there would be want of care or a wilful abstention from inquiry or search (J). 

When Is registration notice. — Registration to operate as notice must comply 
with the following conditions : — 

(1) The instrument must be registered according to the Act and rules 
thereunder. 

(2) A memorandum of the transaction must be duly entered in books kept 
under the Act. 

(3) The particulars of the transaction must be correctly indexed. 

Registration by mistake in a wrong book. — Non-compliance with the provisions 
of the Registration Act does not affect any immoveable property comprised 
therein (fc). And on a failure to make a proper index in the registration office 
primarily due to the negligence of the mortgagee in giving proper description of 
the properties the subsequent purchaser was preferred to him ( l ). When there is 
such an error registration would not be notice according to provisos 2 and 3. The 
rulings of the various High Courts to the contrary are no longer law (m). 

Error of procedure. — Registration of an instrument not duly stamped, contrary 
to section 35 of the Indian Stamp Act, 1899, is an error of procedure, not an act 
done without jurisdiction, consequently, if it is done in good faith the registration 
is valid under section 87 of the Indian Registration Act, 1908, and upon payment 
of the proper duty and penalty the instrument is admissible in evidence (n). 

Explanation 11. — The explanation is in accordance with the third illustration 
to clause (b) of section 27 of the Specific Relief Act, 1877, which authoritatively 


(f) Sahadev Ravji v. Shekh Papa Aliya (1805) 
29 Bom. 199. 

(A) THakdhari Lai v. Khtdan Lai (1921) 48 Cal. 
1,47 1. A. 239; Athiq Husain v. Chatar- 
bkuj (1928) 50 All. 328 ; Ram Narain v. 
Bandi Pershad (1904) 31 Cal. 737. 

(4) Ram Lai r. Shiama Lai, A. I. R. (1931) AIL 
275. 

(j) Harilal v. Mulchand (1928) 52 Bom. 883. 
(h) Indra'l Bibi V. Jain Sirdar (1908) 35 Cal. 
845: Narasamma ▼. Subbarayudu (1895) 
18 Mad. 864; NajUmOa v. Nusir Mitlri 


(1881) 7 Cal. 196. 

(l) K. V. G alltar a v. U. Thai, A. I. R. (1929) 

Rang. 117. 

(m) Parasharam v. Rama (1910) 34 Bom. 202 ; 

Subbalakskmi ▼. Narasimiak (1927) 52 
M. L. J. 482 ; G or d hand as v. Aiokanlal 
(1921) 45 Bom. 170. 

(n) Ma Paw May v. S. R. M. M. A. CkrUyar 

Firm (1929) 7 Rang. 624, 56 I. A. 379; 
Sarada Nath v. Gobinda Ckandra (1919) 
23 C. W. N. 534. 
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S. 3 doclarns the law in accordance with the caso of Daniels v. Davison (o), repeatedly 
actod upon, and the remark of Wigram, V. C., in Jones v. Smith (p), “that ponses- 
sion is prirna facie ovidnnco of seisin in fee.” In India it is ordinarily a presumptive 
proof of title (</). Prior to this addition it was not clear how far possession was 
to bo regarded as notice. Till then possession was considered as sufficient to put 
the would-ho transferee on inquiry as to the title of such person. Dealing with the 
case of a tenancy, their Lordships of the Privy Council, in Barnhart v. Green- 
shields (r), obsorvod, “in all the cases to which wo have referred it will be observed 
that possession roliod on was the actual occupation of the land : and that the 
equity soueht to be enforced was on behalf of tho party so in possession. There 
is no authority in these cases for the proposition that notico of a tenancy is notice 
of tho titlo of tho lessor : or that, a purchaser neglecting to inquire into the title of 
the occupier is affected by any other equities than those which such occupier may 
insist on.” That, case is referred to and cited in a number of decisions of the High 
Courts in this country. The earliest decision of the Bombay Hieh Court is Man- 
charji Sorabji Chulla v. Konqscno ( s ), in which it was held by Chief Justice Couch 
that the Enelisli authorities on the question wore applicable where a person bought 
an estate of which someone, not the vendor, had possession. The leading case 
cited was Daniels v. Davison (0. in which the doctrine of constructive notice was 
pushed to tho extreme where the Lord Chancellor held, “that whero there is a 
tenant in possession undor a lease or an agreement a person purchasing part of the 
estate must be bound to inquire on what terms that person is in possession. . .that 
this tenant being in possession under a lease, with an agreement in his pocket to 
become the purchaser, tlioso circumstances altogether give him an equity, repelling 
the claim of a subsequent purchaser who made no inquiry as to the naturo of his 
possession.” That principle was followed in Sharafudin v. Govind (t/). Prior and 
subsequent decisions of tho same Court have adopted the same long and undisputed 
principle (*?). To tho same effect is the viow of the Patna High Court (ta). Accord- 
ing to the Calcutta High Court, occupation of property by tonant ordinarily affects 
one who would take a transfer of that property with notico of that tenant’s rights 
and if he chooses to make no inquiry of tho tonant, he cannot claim to bo a transferee 
without notice (z). Such a transferee is liable to any equity which the tenant in 
occupation could raise against him ; but he is not bound by notice of the lessor’s 
titlo and he has no oquity whatever (y). The Allahabad High Court has held, 
whore an encumbrancer is in possession tho fact of such possession is sufficient to 
put tho would-bo mortgagee on inquiry as to the title of such person (z). The 
Madras High Court has hold that whore it is proved that a subsequent encumbrancer 

27 Bom. 453 : Kondiba v. Nana (1903 
27 Bom. 40R ; Faki Ibrahim v. Faki Gulam 
(1921) 45 Bom. 910; Manji v. Hoorbai 
(1911) 35 Bom. 342. 

(tr) Bdhhand v. Tlalaki. A. I. R. (1929) Pat. 2R4. 
(*) Bahuram v. Madhah Chandra (1930) 40 Cal. 
505 : Tilnke Chand v. Beattie Co., A. I. R. 
(19201 C*l. 204 ; Maeu Brahma v. Bholi 
Das (1913) IS C. W. N. 057 ; lugul K (store 
v. Kartie Chunder (1894) 21 Cal. 116; 
Denonath Ghose v. Auluek lifoni (1881) 7 
Cal. 753. 

(y) Gunamoni v. Bassant Kumori, (1889) 10 Cal. 
414; Nani Bibee v. Hafitullah (1884) 10 
Cal. 1073; Narain v. Dataram (1882) 8 
Cal. 597. 

(*) Bhikhi Rai v. Udii Narain (1903) 25 All. 
300 ; Ram Autar v. Dhanauri (1886) 8 

All. 540. 


<;» 

a 

i) 

0 

[«> 

v) 


(1809) 16 Ves. 249. 33 E. R. 978. 

(1841) I Hare 43. 66 E. R. 943. 

S'** *»*c. HO. In Van Evidence Act, 1872.C 
(1889) 9 Moo. (P. C.) 18. 

(1809) 6 B.mi. H. C. (O. C. T.) 59. 

(1809) 10 Vr*. 249 33 E. R. 978. 

(1902) 27 Bom 452. 

Lakshmandas v. Datrat (1880) 0 Bom. 108'; 
Dundava v. Chenbasaf>f>a (189.3) 9 Bom. 
427 ; Waman v. Dhondiba (1879) 4 Bom. 
128; Sohhagcliand v. H hate hand ( 18 R 2 ) 6 
Bom. 193; Balaram v. Aft>a (1872) 9 
Bom. H. C. R. 121 ; Maneharii v. Kong- 
teoo (1889) 8 Bom. H. C. R. 59; Naresh 
v. Balvmtrav (1872) 9 Bom. H. C. R. 151 ; 
Manmal v. Dashrath (1872) 9 Bom. H. C. R. 
147 ; Moreshtoar Balkrishna v. Dattu (1888) 
12 Bom. 569; Shivram v. Genu (1R92) 8 
Bom. 515; Hathidng v. Kuvarji (1895) 
10 Bom. 105 ; Sharafudin v. Govind (1903) 
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under a registered conveyance had notice of a valid prior unregistered encumbrance S. d 
and of possession by such encumbrancer or of such conveyance without possession 
the Courts are not bound to interpret the Registration Act so as to defeat the title 
of the prior encumbrancer (a). There is no duty to attend on the premises and 
examine narrowly every person (7>) and the English decisions in recard to principle 
of constructive notice must be applied with care (c). 

Constructive possession. — Constructive possession is not possession of such a 
nature as to be notice of a prior title (d). 

Amendments. — Section 3 repeated the general principles of law enacted in 
section 229 of tho Indian Contract Act. But this definition was found to be defec- 
tive as the words “ given to or obtained by his agent ” suggested that tho rule was 
restricted to the facts of which the agent had express notice (e) and the reference 
to the section of the Indian Contract Act did not extend the scope of the definition 
in section 3 of the Transfer of Property Act. This paragraph with the explanations 
was substituted for the original paragraph by section 4 of the Transfer of Property 
(Amendment) Act, 1929 (20 of 1929). By the amendment tho following words 
which followed tho paragraph as it stands now were deleted, namely when informa- 
tion of the fact is given to or obtained by his agent under the circumstances men- 
tioned in the Indian Contract Act, 1872, section 229.” These words have been 
omitted and tho explanations have been added as to when a person is deemed to 
have notice of a fact by reason of registration or possession or the employment of 
an agent. 

Explanation 111. — Notice to agent in tho course of business has the same effect 
as if it had been given to or obtainod by tho principal (/). 

Notice to agent Is notice to principal. — It is not a mere question of constructive 
notice or inference of facts but a rule of law which imputes tho knowledge of the 
agent to the principal (g). In a later decision tho same Tribunal while holding a 
minor’s contract void observed that the money-lender was throughout the transac- 
tion absent from Calcutta and personally did not take part. It was entirely in 
charge of his attorney whoso full authority to act was not disputed and who stood 
in his place for the purpose of the mortgage and his acts and knowledge were acts 
and knowledge of his principal (/»)• To affect the principal with constructive notice 
the agent’s knowledge rmist have been derived in tho particular transaction in hand ; 
it must have been knowledge of something material to the particular transaction 
and something which it was the duty of the agent to communicate to 
his principal (i). Constructive notice is of two kinds. There is the notice through 
an agent which Rord Chelmsford in Espin v. Pemberton (j) had called imputed 
notice. Tho other is which Lord Cholmsford thought would more properly be 
called constructive notice, that kind of notice which the Courts have inferred against 
a person from his wilfully abstaining from making inquiry or inspecting documents. 

Where the mortgagor constituted his solicitor as general agent the knowledge of 
t he solici tor must bo imputed to him (*). A mortgagee is to be taken to have notice 

(«) Krishnamma v. Suranna (1893) 16 Mad 148. 

( 0 ) Parlhasarathy v. Subbaraya, A. I. R. (1924) 

Mad. 67 ; Baba Salt v. Ha jet Mohamad 
A. I. R. (1923) Mad. 5f3. 

(d Kalyani v. Krishnan (1P?2) 55 Mad. 519. 

(</) Chunilal v. Ramchandra (18PS) 22 Hem 213 • 

. Moreshwar v. Dallu (1888) 12 Bern. 5< 9. ' 

( e) Gr tender Chunder v. Mackintosh (1879) 4 
Cal. 897. 

(/) Haroon v. Meherali, A. I. R. (1927) Sind 24 ; 


Kanhaya I.al v. Devi Das, A. I. R. (1927 
Lah. 227. 

<g) Raja Ratrfal Singh v. Baiba) addar Singh 
(1904) 24 All. 1, 29 I. A. 203. 

(A) Mohori Bibee v. Dhurmodos Ghost (1903) 
30 Cal. 539. 30 1. A. 114 (121). 

(0 WylUe v. Pollen (1863) 32. L. J. Ch. 782, 46 
E. R. 767. 

(j) (1859) 3 Dc G. & J. 547, 44 E. R. 1380. 

k) Dixon v. W inch (1900) 1 Ch. 736. 
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that there was a charge on the land leading him to make proper inquiries as to its 
character from the mortgagor (1). 

Where a solicitor is employed by a mortgagee his knowledge is the imputed 
knowledge of his client (m). Evidence will not be admitted to prove that a solicitor 
did not in fact communicate his knowledge to the client (n). A solicitor employed 
by both parties in a mortgage transaction by whom it was not completed con- 
cealed from the mortgagee the existence of a settlement, notice was not imputed 
to him (o). So a purchaser who does not ask to have the title-deeds delivered (p), 
or if they also relate to other property, to have them produced ( q ), is deemed to have 
notice if they turn out to be in the possession of a stranger and of that stranger's 
rights, whatever they may bo. It is quite immaterial whether the purchaser 
employs a solicitor or not (r). The above rule is, however, subject to certain limita- 
tions, viz., that the matter for which the agent was employed should be taken 
into consideration and it is necessary that the agent should be acting in the course 
of a particular business for which he was employed. This general principle will be 
found embodied in section 199 of the English Property Act, 1925. The doctrine 
of constructive notice imputing to the principal the knowledge of the agent cannot 
be extended to knowledge acquired by the agent prior to the agency being estab- 
lished. An auction purchaser completed his contract to purchase without notice 
of the depreciatory condition of the sale described by the mortgagee. It was 
observed that his employment of the mortgagee’s solicitors subsequently to the 
contract did not affect him with constructive notice so as to upset a transaction 
of a date before the agency commenced (a). Again, if the agent had an interest 
which would lead him not to disclose to his principals the information which he has 
obtained, you are not to impute to his principals knowledge by reason of the fact 
that their agent know something which it was not his interest to disclose and which 
he did not disclose (<) ; without considering earlier decisions it is sufficient to refer 
to the two cases of Cave v. Cave (u) and In re David Payne, do Co. (o). In the forme** 
a solicitor, who was the sole trustee of a settlement, paid the trust money in the 
joint name of his brother and himself and used the fund in the purchase of land, 
which was conveyed to his brother alone. The property was then mortgaged in 
favour of a mortgagee for whom tho trustee acted as solicitor ; but it was decided 
that this fact could not affect tho mortgagee with notice of the improper use of the 
trust money in the purchase of the estate. In the latter ca9e, the director of a 
company induced the advance by them of £6,000 on the security of a second mort- 
gage debenture in another company, with the intention of using the money for the 
purpose of forwarding a scheme in which he was personally interested, a scheme out- 
side the scope of their business. No other director of the lending company knew 
anything of the circumstance. It was sought to affect the lending company by 
the knowledge which the director possessed. It was decided that no such know- 
ledge could be imputed. The knowledge of the agent must have come to him in 


(l) In re The Alms Corn Charity (1901) 2 Ch. 

750; Jones v. Smith (1841) 24 Bcav. 62, 
66 E. R. 043 -.Jones v. William (1857) 24 
Beav. 47, 63 E. R. 274. 

(m) Holland v. Hart (1871) 6 Ch. 678 ; Bradley 

v. Riches (1878) 9 Ch. D. 189 ; Le Neve v. 
Le Neve (1747) 3 Atk. 646, 26 E. R. 1 172 ; 
Berwick & Co. v. Price (1906) 1 Ch. 632. 

(n) Bradley v. Riches (1878) 0 Ch. D. 189; 

KettleweU v. Watson (1882) 21 Ch. D. 686; 
Bomsoi v. Savage (1866) L. R. 2 Eq. 134. 



60 E. R. 987; Max field v. Burton (1873 
L. R. 17 Eq. 15: Lloyd's Banking Co. V 
Jones (1885) 29 Ch. D. 221. 

(?) Oliver v. Hinton (1899) 2 Ch. 264. 

(r) Atterlury v. Wallis (1856) 2 Jur. (N. S.) 343, 
44 E. R. 465 ; Oliver v. Hinton (1899) 2 
Ch. 264. 

(») Chabildas Lalloothai v. Dayal Mowji (1907) 
81 Bom. 566, 34 I. A. 179. 

(0 Texas Company v. Bombay Banking Com- 
pany (1920) 44 Bom. 139, 46 I. A. 250, 
(w) (1880) 16 Ch. D. 639. 

(*) (1004) 2 Ch. 608. 
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the transaction in which ho was employed (to). When one person is an officer of 
two companies his personal knowledge is not necessarily the knowledge of both 
companies. The knowledge acquired by him as officer of one company will not be 
imputed to the other company unless he has some duty imposed on him to commu- 
nicate his knowledge to the company sought to be affected and some duty imposed 
on him by that company to receive the notice (x). An employment of a solicitor 
in effecting an investment does not make him an agent to receive notice of subse- 
quent encumbrances or dealings by cestui s que trust of that trust fund (y). 

A principal cannot be imputed with knowledge of agent not acquired in the 
course of his employment (z) unless the agent has it at the time of his transaction 
with him (o) or acquired accidentally (6), or in a casual conversation (c) when there 
is no duty to communicate ( d ). Where it is certain the agent will not commu 
nicate (<) or tells the third party he will not communicate (/). 


Concealment of fact. — Knowledge of agent is not to be imputed to the principal 
where the circumstances of the case shew that the agent intended a fraud which 
required the suppression of the knowledge from the principal (y). So also where a 
third party and agent conspire to conceal notice ( h ). The presumption which arises 
from the duty of an agent to communicate what he knows to his principal may be 
repelled by showing that whilst he was acting as agent he was also acting in another 
character, viz., a party to a scheme or design of fraud and the knowledge which he 
attained was attained by him in the latter character and therefore there is no 
ground on which you can presume that duty of the agent was performed by the 
person who filled that double character (t). Where an agent acts for an undisclosed 
principal and that fact is known to the agent of the other party the principal of the 
latter is affected by such knowledge (j). Where an agent is clothed with ostensible 
authority no private instructions prevent his acts within the scope of that authority 
from binding his principal (fe). Where his authority depends, and is known to those 
who deal with him to depend, on written mandate it may be necessary to produce, or 
account for the non -production of that writing to prove the scope of his authority ( l ). 
If the same person is agent both for the vendor and purchaser or is himself vendor 
and agent for the purchaser, whatever notice he may have will affect thepurchaser(m). 


The doctrine of imputed and constructive notice discussed. — In Kettlewell v. 
Watson (n), this doctrine was discussed by Fry, J. That was a case which exhibited 
in a forcible manner the dangers to which purchasers of small plots of land were 
exposed in not investigating the title according to the regular forms of conveyancing. 
Alter stating the facts, his Lordship observed : “ Constructive notice is of two kinds. 

There is the notice through an agent, which Lord Chelmsford called imputed notice. 
The other, which Lord Chelmsford thought would more properly be called con- 
structive notice, which the Courts have inferred against a person from his wilfully 
abstaining from making inquiry or inspecting documents. Fraud is a ground upon 


(u>) In re Cousins (1886) 31 Ch. D. 671. 

(*) In re Hamshire Land Company (1896) 2 Ch. 
743 

(y) Saffron Waldon Second Benefit Building 
Society v. Rayner (1880) 14 Ch. D. 406. 

(*) Wells v. Smith (1914) 3 K. B. 722. 

(a) Steed v. Whitaker (1740) Barn. Ch. 220, 27 
E. R. 621. 

lb) Bolekow v. Fisher (1882) 10 Q. B. D. 161. 

(c) Re. Croggan Ex-parte Carbis (1834) 4 Deae 
& Ch. 354. 

Id) Gould v. Oliver (1840) 2 Man. ft G. 208, 133 
E. R. 723. 

W Kennedy v. Green (1834) 3 My. ft K. 699, 40 
B, R. 266. 


(/) Sharpe v. Foy (18f8) 4 Ch. App. 35. 

(*) Roland v. Hart (1871) 6 Ch App. 678. 

(h) Wells v. Smith (1914) 3 K. B. 722. 

(i) Kennedy v. Green (1834) 3 My. ft K. 699, 40 

E. R. 266; Kettlewell v. Watson (1882) 21 
Ch. D. 685. 

(j) Dresser v. Norwood (1864) 34 L. J. C. P. 48, 

144 E. R. 188. 

Ik) National Bolivian Navigation Co. v. Wilson 
(1880) 5 A. C. 176 (209). 

(0 National Bolivian Navigation Co. v. Wilson 
(1880) 5 A. C. 176 (209). 

(m) Dryden v. Frost ■ (1837) 8 L. J. Ch. 235, 40 
E. R. 1084. 

(«) (1882) 21 Ch. D. 685. 
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which the Courts have relieved against registered conveyances, or even against a 
prior legal title. The fraud may be in an agent, .... or the fraud may be 
in the principal himself. The first question then which arises is, did the principal 
know of the charge ? If he did not, had ho an agent who knew of the charge ? 
Then the next question is. was it the agont’R duty to communicate that fact to the 
principal ? If it was, the Court always holds that ho did communicate it, not 
because, he did in fact communicate it, but because, it would bo too dangerous to 
inquire whether the communication was really made ; it would open the door to 
perjury. Having found then that the agent both knew the fact and communicated 
it to his principal, the next step is to inquire whether the principal did an act which 
was unconsciontious, having regard to the knowledge which the Court so imputes 
to him ? The Court, therefore, receives evidence of the agency, and it receives 
evidence of the act of the principal, but it will not. receive evidence whether the 
agent recollected the fact at the time or whether he communicated it to his principal. 
It deals with those matters by way of irrebuttable presumption when the circum- 
stances are known. This is L.ord Chelmsford’s imputed notice. The principle which 
applies to the other kind of notice is that which is said to be derived from the wilful 
shutting of the eyes to documents or to facts. That appears to rest really on the 
same principle, viz., that, if you see a man behaving in a way which shews that he 
desires to avoid knowing something, or having the knowledge of it brought home 
to him, then you conclude that he know enough to make him desire not to have 
evidence of knowledge against him, and, therefore, it has been said there may be 
negligence which amounts to fraud. That language has always seemed to me not 
strictly accurate. What a man does through negligence he does not do from a fraudu- 
lent motive. Fraud imports design and purpose ; negligence imports that you are 
acting carelessly and without that design. But what is meant is this — that conduct 
which might be negligent , or which might be attributable to negligence, is really 
attributable to a design not to know any more and is, therefore, an indication that 
you knew that of which you desired to avoid the evidence.” There is another 
principle which undoubtedly is well established, and is an exception from the doc- 
trine of imputed notice, that which is familiarly known by reference to the case of 
Kennedy v. Green (o). There, a solicitor was acting for both mortgagor and mort- 
gagee and it was held that the presumption, which arises from the duty of the agent 
to communicate what he knows to his principal, may be repelled by shewing that, 
whilst- he was acting as agent, he was also acting in another character. So in the 
case of a vendor and purchaser, where the latter employs the former’s solicitor even 
though the purchaser bo an infant and the sale under the sanction of the Court (p). 


Gross negligence. — Negligence imports the neglect of some duty towards the 
person injured ( q ). It supposes the disregard of a fact known to the purchaser 
and may without a fraudulent motive bo so gross as to justify the charge of cons- 
tructive notice (r). “ Gross negligence” or its convertible term “culpable negli- 

gence ” sometimes called ‘‘ wilful blindness ”(a) is the same thing as negligence 
with the addition of a vituperative epithet (()• In Ware v. Lord Egmont (u), Lord 
Cran worth stated no definite rule as to what will amount to gross or culpable negli- 
gence can be laid down. “ Where a person has actual notice of any matter of fact 


o) (1834) 3 My. & K. 699, 40 E. R. 266. 

p ) Toulmin v. Steere (1817) 3 Mcr. 210, 36 E. R. 

81 ; Jones v. Frost (1872) 20 W. R. 793. 

(q) Rimmer v. Webster (1002) 2 Ch. 163 ; Straw 
v. North British Australasian Co., Ltd.{\668) 
2 H. & C. 175. 

r) West v. Reid (1843) 2 H»re 249, 67 E. R. 104. 


(s) Henderson v. Comptoir D' Escompte (1873JL.R. 
5 P. C. 253. 

(I) Wilson v. Brett (1843) 11 M. & W. 113, 152, 
E. R. 757. 

(u) (1854) 4 D. M. & G. 460, 43 E. R. 586: Re 

Netr Chile Gold Mining Co. (1892) 68 L. T- 

15 . 



SEO. 3.] 


GROSS NEGLIGENCE. 


45 


there can be no danger of injustice if he is held to be bound by all the oonsoquences 
of that which he knows to exist. But where he has not actual notice, he ought 
not to be treated as if he had notice, unless circumstances are such as to enable 
the Court to say, not only that he might have acquired, but also that he ought to 
have acquired, the notice with which it is sought to affect him — that he would 
have acquired it but for his gross negligence in the conduct of the business in 
question.” That was the law laid down in W yld v. Bickford (v) and upheld and 
recognized in the Exchequer Chamber in the judgment of Mr. Justice Crompton in 
Beal v. The South Devon Railway Company (u>). The confusion seems to have arisen 
in using the word 41 negligence ” as if it was an affirmative word whereas in truth 
it is a negative word ; it is the absence of suoh care, skill and diligence as it was 
the duty of the person to bring to the performance of the work which he is said not 
to have performed. Therefore “ gross is a word of description not as a defini- 
tion (*). Ln the same case, Erie, C.J., said : “ I advisedly abstained from using 

a word to which I can attach no definite meaning and no one as far as I know ever 
was able to do so.” The question of liability for negligence cannot arise at all until 
it is established that the man who has been negligent owed some duty to the person 
who seeks to make him liable for his negligonce. A man is entitled to be as negli- 
gent as he pleases towards the whole world if he owes no duty to them. Neg- 
ligence, however great, does not of itself constitute fraud (y). Negligence is passive 
while fraud is active. Referring to the duties of directors in Lagunas Nitrate Com- 
pany v. Lagunas Syndicate (z), Lindley, M.R., said : 44 Their negligence must be 

not the omission to take all possible care ; it must be much more blamable than 
that ; it must be in a business sense culpable or gross.” In his observations in Otblin 
v. McMullen (a), Lord Chelmsford has justified the use of the term 44 gross negli- 
gence,” tracing it as far back as Lord Holt’s celebrated judgment in Coggs v. 
Bernard (6). Lord Lindley, in Bailey v. Barnes (c), referring to the above cited 
passage in Ware v. Lord Egmont {d), stated that 44 gross or culpable negligence ” 
in that passage does not import any broach of a legal duty, for a purchaser of pro- 
perty is under no legal obligation to investigate his vendor’s title. In the judgment 
of Vice-Chancellor Wigrain in Jones v. Smith (e), the cases of constructive notice 
are reduced to two classes to which reference has already been made. The Con- 
veyancing Act, 1882, really does no more than state the law as it was before, but 
it* negative form shows that a restriction rather than an extension of the doctrine of 
notice was intended by the Legislature. It is carelessness of so aggravated a nature 
as to indicate an attitude of mental indifference to obvious risks (/), It cannot 
be evidence of fraud although no doubt the facts proved may be evidence of negli- 
gence or evidence of fraud. In Northern Counties oj England Fire Insurance Com- 
pany v. Whipp (g), Lord Justice Fry observed that 44 the expression 4 gross negli- 
gence ’ that amounts to evidence of a fraudulent intention is certainly embarrassing 
for negligence is the not doing of something from carelessness and want of thought 
or attention ; whereas a fraudulent intention is a design to commit some fraud and 
leads men to do or omit doing a thing not carelessly but for a purpose.” The doc- 
trine of equity upon which Jenkins, J., relied in Monindra Chandra v. Troyluckho (h), 
that gross neglect in seotion 78 of this Act means neglect that amounts to evidence 


y) 0841) 8 M. & W. 443, 151 E. R. 1113 
«> 0864) 11 LT. 184 159 E. R. 560. 

l ) Gr /Vi^- J Totl Scrav Colliery Co. 

0866) 35 L. J. C. P. 321 (330) ; Blyih v. 
Birmingham Water Wot hi Co. (1856) 25 
L. J. Ex. 212, 156 E. R. 1047. 

1 Q - B - D - <“• 


Cv> 

(•) 


а) 1869) L. R. 2 P. C. 317 (336), 16 E. R. 578 

б) (1703) 2 Ld. Raym. 909, 92 E. R. 107. 

c) (1894) 1 Cb. 25. 

d) (1854) 4 D. M. & G. 460, 43 E. R. 586. 
ej (1841) 1 Hare 43, 66 E. R. 943. 

J) Hudston v. Viney (1921) 1 Ch. 98. 

Lf) (1884) 23 Ch. D. 482. 

(A) { 1898) 2 C. W. N. 750. 
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of fraud as laid down in the cases of Evans v. Bickncll (t), Martinez v. Cooper (j), 
Farrow v. Rees (fc), has not been approved or followed in recent cases and the true 
rule that regulates the postponement of “ legal ” mortgages in England was laid 
down by Lindley, M.R., in Oliver v. Hinton (l). His Lordship held that “to 
deprive a purchaser for value without notice of a prior encumbrance of the protec- 
tion of the legal estate it is not, in my opinion, ossontial that he should have been 
guilty of fraud ; it is sufficient that ho has boon guilty of such gross negligence as 
would render it unjust to deprive the prior encumbrancer of his priority.” And the 
same was in substance stated to bo the meaning and effect of the rule for postpone- 
ment in this country on the ground of “ gross neglect ” as used in section 78 of this 
Act by tne Calcutta High Court when that term came up for interpretation (m). 
Wilful departure to avoid knowledge of vendor’s title or the earlier title-deeds (n) 
or that the title-deeds are with another (o) or whether they are with vendor who 
so asserts (p) or avoiding information obtainable by search of public records (g), 
wilful blindness to a vendor’s lien apparent on the face of the deed (r) unless 
the vendor by acknowledgment of the whole purchase money voluntarily arms the 
purchaser with means of dealing with the estate free from every shadow of en- 
cumbrance («), omission to inquire into the facts disclosed in the recital and deeds 
or whether there are tenancies or easements (<). or to investigate leasehold title for 
onerous (u) restrictive ( v ) covenants, or to inquire into the mortgagor’s equity of 
redemption, or into the validity of transfer or to verify the abstract, which is no 
evidence of title, or whether the deeds are subject to surety bond, or that the vendor 
or mortgagor is under disability or the vendor being a guardian has failed to give 
security, are examples of gross negligence. Further, failure to examine earlier title- 
deeds (to), turning away from information that another is in actual possession is 
gross negligence ( x ), but not omission to investigate title of («/), or make inquiry 
as to access of light to the adjoining property (z), or to investigate deeds which are 
neither directly nor presumptively connected with the property (a). The defendant 
was the prior purchaser of an unrecognized portion of a bliag from their owner and 
entered into possession. The plaintiffs, who were subsequent purchasers of the 
whole bhag, were sued for possession from the defendant being purchasers without 
notice of the defendants’ sale and having been assured by the owner and the talati 
that the defendant was the tenant, it was held that abstention from inquiry from 
the defendant was not wilful or gross negligence amounting to constructive notice 
in the absence of evidence that the plaintiffs deliberately refrained from going to 
the defendant because they doubted the information of the vendor and the talati 


l 


) 

■7) 

r) 


(•) 


it) 


(1801) 6 Ves. 174. 31 E. R. 998. 

(1826) 2 Russ. 193, 38 E. R. 309. 

(1840) 4 Beav. 18. 49 E. R. 243. 

(1899) 2 Ch. 264. 274. 

Lloyds Bank, Md. v. P. E. Gusdar & Co. 
(1929) 56 Cal. 868. 

Chaturbhuj v. Mansukhram (1925) 27 Bom 

L. R- 73. , _ 

Imperial Bank of India v. U. Rai Gyaw (1924) 

51 Cal. 86. 50 I. A. 283 ; Kshetra Nalh v. 
Harasukdas, A. I. R. (1927) Cal. 538 
Oliver v. Hinton (1899) 2 Ch. 264. 

See notes to explanation I. .. .. 

S. A hear Chetty v. K. Jaeannatha (1926) 54 

M. L. J. 109; Pelo v. Hammond (1861) 30 

Beav. 495, 54 E. R. 981 ; Tehilram v. 
Kathibai (1909) 33 Bom. 53. , . . 

Rimmer v. Webster (1902) 2 Ch. 163 ; Lie h- 
barrow v. Mason (1787) 5 Term Rep. 367. 
2 E. R. 39; Rica v. Rice (1854) 2 Drew. 
73, 61 E. R. 646. _ 

Re. Alms Com Charity (1901) 2 Ch 750; 


Nottingham Patent Brick and Tile Co. 
Butler (1886) 16 Q. B. D. 778. 

(u) Reeve v. Berridge (1888) 20 Q. B. D. 523; 
Re. White and Smith's Contract (1986) 1 
Ch. 637 ; Molyneux v. Haw trey (1903) 2 

K. B. 487. 

(i») Rogess v. Hose good (1900) 2 Ch. 388 ; Rowell 
v. Satchell (1903) 2 Ch. 212; Osborne v. 
Bradley (1903) 2 Ch. 446; EUislon v 
Reacher (1908) 2 Ch. 374 ; Sobey V. Se«4 
bury (1913) 2 Ch. 513. 

(u>) Pelo v. Hammond (1861) 31 L. 1. Ch. 334 
54 E. R. 931 : Morland v. Cook (186& 

L. R. 6 Eq. 252 ; Oliver v. Hinton (1899) 
2 Ch. 264 ; Rajaram v. Krishnasami (1893) 
16 Mad. 301 ; Bank of Bombay v. Suieman 
Somji (1909) 33 Bom. 1, 35 I. A. 139. 

(x) See notes on explanation II. 

(y) Chaturbhuj v. Mansukhram (1925) 27 Bom 

L 73. 

Is) Allen v. Seckhan (1879) 11 Ch. D. 790. 

(«) West ▼. Reid (1843) 2 Hare 249 . 67 B. R. 104 
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rb to record of rights (ol). Observing informality in the attestation of a will is 
not constructive notice of its being forged (6). 


4. The chapters and sections of this Act which relate 
Enactments relating to to contracts shall be taken as part of the 

a tracts to be taken as — - . ~ a 


Srt^^o^tSct^t. “ Indian Contract Act, 1872 


And sections 54, paragraphs 2 and 3, 59, 107 and 123 
shall be read as supplemental to the Indian Registration 

Act, 1908. 


Enactments relating to contracts. — -These are, according to section 4, to be 
taken as part of the Contract Act, 1872, but not vice versa. They are scattered 
over the Act, being such portions thereof as relate to transactions antecedent to 
actual transfer or to conduct vitiating a transfer or to the rights and obligation* 
of the parties resulting on a transfer (c). 

Alteration In the section. The figures ' 1877 ” in paragraph two were substi- 
tuted by the figures “ 1908 ” by section 5 of Act 20 of 1929. It will be observed 
that in the cases in which the controversy arose over the second paragraph “ 1908 " 
was referred for “ 1877 ” even prior to the amendment therein. Such a referenoe 
was sanctioned by the General Clauses Act 10 of 1897, section 8. 

The second paragraph. — This paragraph had no existence prior to 1885. 
According to the law as it then stood, while a transfor of immoveable property of a 
value less than Ra. 100 could be effected without registration, such a transfer by 
virtue of paragraph 3 of section 54 of this Act could only be by a registered instru- 
ment or by delivery of the property so that where a transaction was not effected by 
delivery, registration was compulsory while under section 17 of the Registration 
Act its registration was optional. To rectify this inconsistency this paragraph was 
added by the Amending Act 3 of 1885 making paragraphs 2 and 3 of section 54 
supplemental to the Indian Registration Act, 1877. This amendment led to further 
discussion in the various High Courts as to whether the sections of the Transfer of 
Property Act enumerated in this paragraph fell within the comprehensive and 
stringent prohibition of section 49 of the Registration Act. The effect of the deci- 
sions of the Madras (d) and Allahabad (e) High Courta and of one of the Judges of 
the Bombay High Court (/) was that any unregistered deed of transfer of immove- 
able property below the value of Rs. 100 would not only not be effectual to transfer 
the property but would not fall within section 49 and could be admitted in evidenoe 
of the transaction. By clause (a) of sub-clause (3) of section 10 of Aot 21 of 1929 
section 49 of the Registration Act has been amended subjecting documents regis- 
trable under the provisions of the Transfer of Property Act under the same disability 
as those under the Registration Act. Ln the Madras case an unregistered lease for 
a period of leas than one year, required to be registered under section 107 of the 
Transfer of Property Act but not under section 17 of the Registration Act, was 

(a) Zavtrchand v. Jtsang (1931) 33 Bom. L. R. 

499 

(4) Joh4m\. PowUi (1834) 3 L. J. Ch. 210. 40 

B. R. 222. 

c) Dip Narnia Singh ▼. Nakathar Prasad (1930) 


52 AIL 338 ; Talia v. 
176. 


Babaji (1898) 22 Bo. 
4) Rama Sahu v. Gowro Rat ho (1920) 44 M*d. I 


1 


Sohan W Mohan Lai (1928) 50 All 9* 
Dawal v. D harms (1917) 41 991 
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admitted in evidence to prove the nature of the evidence undor the instrument* 
Among the specified sections in this paragraph, section 123 requires that a gift of 
moveable property may be effected either by registered instrument or delivery 
while under section 17 of the Registration Act a gift of moveable property does not 
need registration. As applicable to mortgages the section does not in any way 
do away with the effect of section 59 which expressly provides that in certain areas 
a mortgage can be only by means of a written instrument (g>), nor does it apply to 
a charge under section 100 (/»). 

Dain-dupat. ” — A rule of Hindu Law that the amount of interest recoverable 
at any one time cannot exceed the principal (t) though you may take any amount 
as interest by degrees. It does not apply when the debtor is other than a Hindu. 
Lt has nothing to do with any legality or illegality of any contract but it is rather 
a rule of limitation, which applies to all loans, whether unsecured or secured, on 
moveable or immoveable property (j). But the Madras High Court held that a 
claim for interest exceeding principal was maintainable after the repeal of Regula- 
tion XXX L V of 1802 and that as a rule of Hindu Law it was not binding in the 
mofussil since the passing of Act XXVIII of 1855 (k). It does not, however, apply 
whore the mortgagee has been placed in possession and is accountable for profits 
received by him as against the principal and interest due (/), but where these profits 
are, by the terms of the bond, received for only a portion of the interest on the 
mortgage debt, the general rule of Dam-dupat will govern such mortgage accounts (m). 
The Act for the repeal of the Usury Laws (XXVIII of 1855) which deals exclusively 
with the rate of interest is not inconsistent with the rule in question (n). It is in 
force in the Presidency of Bombay (o) and in the town of Calcutta ( p ) but not in 
other parts of the Presidency of Bengal (</) on the ground adopted by the Madras 
High Court, where it was considered not binding, as aforesaid, and abrogated by 
the Transfer of Property Act (r), overlooking the provision of section 4 of the 
Transfer of Property Act taken with section 37 of the Contract Act (s). The princi- 
ple is restricted to transactions where the contract is between Hindus (/). It ceases 
to operate if the original debtor ceases to be a Hindu by transfer or otherwise. In 
Bombay the original debtor alone need be a Hindu. But if the Hindu debtor’s 
interest is transferred to a Mahomodan the stop is removed and interest which may 
have ceased begins to run again (u). Where tho original debtor is a Mahomedan 
the rule does not apply though the original creditor be a Hindu not even if tho debt 
bo transferred to a Hindu (w). It was so held where the original mortgagor, a 


(/) Gurdas v. Punjab-Sind Bank, Hd., A. I. R. 
(1933) Lahore 972. 

(h) M aneckchand v. Gansthlal (19.13) 15 Horn. 
L. R. 588. 

(•) Narayan v. Salvaji (1872) 9 liom. H. C. 83 ; 
Dhofulu v. Narayan (1863) 1 Dora. H. C. 
47 ; Ram Lai v. Haran (1869) 3 Bcng. L. R. 
130. 

(;) Naihubhai v. Mulchand (1868) 5 Bom. H. C. 
196; Narayan v. Satvaji (1872) 9 Bom. 
H. C. 83; Narayan v. Gangaram (1868) 
5 Bom. H. C. 157 contra ; Sundarabai v. 
Jayavant (1900) 24 Bom. 114. 
i/i) Annaji v. Ragubai (1871) 0 Mad. H. C. 400. 
(A Sundarabai v. Jayavant (1900) 24 Bom. 114; 
Dhondshel v. Ravji (1898) 22 Bom. 86; 
Gopal v. Gangaram (1896) 20 Bom. 721 ; 
Naihubhai v. Mulchand (1868) 5 Bora. H.C. 
196 (199). 

(m) Suftdarabai v. Jayavant (1900) 24 Bom. 114. 

(n) S c*. Nobin Chunder v. Romes h Chunder (1887) 

14 Cal. 781 (and cates cited there). 


(o) Dhondu v. Narayan (1863) 1 Bom. H. C. 47; 

Narayan v. Satvaji (1872) 9 Bom. H. C. 
83 ; Khusalchand v. Ibrahim (1866) 3 Bom. 
H. C. 23 ; Ramkrishnabhai v. Vittoba (1866) 
3 Bom. H. C. 25. 

(p) Kunja Lai v. Narasamba (1915) 42 Cal. 826; 

Nobin Chunder v. Romcsh Chunder (1887) 
14 Cal. 781. 

(</) Hct Narain v. Ram Dein (1883) 9 Cal. 871 ; 
Surjya Narain v. Sridhany Lall (1883) 
9 Cal. 825 ; Deen Doyal v. Koylash Chunder 
(1876) 1 Cal. 92. 

(r) Madhwa v. V enkataramanjulu (1903) 26 Mad. 

662. 

(s) Kunja Lai v. Narasamba (1915) 42 Cal. 826. 

(t) Nobtn Chunder v. Romcsh Chunder (1887) 

14 Cal. 781. 

(w) Alt Saheb v. Shabji (1897) 21 Bom. 85. 

(i/) Harilal v. Nagar (1897) 21 Bom. 38 ; Dawood 
v. Vuliubhdas (1894) 18 Bom. 227; Nan* 
chand v. Bapusaheb (1879) 3 Bom. 131. 
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Mahomedan, transferred the lands to a Hindu. There the security being a san- 

mortgage, no question of personal liability arose (w). Capitalisation of interest is 

supported by texts of Codes of Hindu Law, but in no case is it suggested that arrears 

of interest cannot by a subsequent adjustment, be capitalised (*). In this state 

of the authorities the capitalisation clause in an English mortgage cannot override 
the rule. 

(w) Harilal v. A agar (1897) 21 Bom. 38. | (*) Sukaial v. Bapu (1900) 24 Bom. 305. 
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CHAPTER II. 


Of Transfers of Property by Act of Parties. 

( A ) Transfer of Property , lohether moveable or immoveable . 


S. 5 5. In the following sections “transfer of property 

means an act by which a living person 
perty" an d^ncd° f pro ' conveys property, in present or in future, 

to one or more other living persons, or to 
himself, or to himself and one or more other living persons ; 
and “to transfer property” is to perform such act. 

In this section “ living person ” includes a company or 
association or body of individuals , whether incorporated or 
not , but nothing herein contained shall affect any law for the 
time being in force relating to transfer of property to or by 
companies , associations or bodies of individuals. 

Additions to the section. — In paragraph 1, the words “ or to himself ” were 
added by section 6 of the Transfer of Property Amendment Act, 1929 (20 of 1929), 
in order to make it clear that a transfer can be made by a person to himself as 
when he makes a settlement or trust in which ho constitutes himself a trustee. 
Paragraph 2 has been addod by way of explanation as to what is included in the 
words “ living person ” by the same section. 

Transfer of property — its ingredients. — Is the purpose of an act by which 

(a) Property is convoyed 

(i) In present or in future 
(ii) By a living person 

(1) To one or more other living persons 

(2) or to himself 

(3) or to himself and one or more other living persons. 

The definition of transfer of property givon in the section includes a transfer 
purporting to bo mado by deed of appointment (y). In England it has been held 
that “ property ” and “ power ” aro two distinct ideas and that “ power ” is not 
“ property ” within tho moaning of that word as used in law (z). 

Transfer of property. — An actionnblo claim constitutes property (a). It has 
beon doubted whothor the definition in tho soction applies to tho term “ transfer ” 
used in soction 130 ( b ). It is often usod as a convertible term with “ alienation,” 


(y) Joshua v. Alliance Hank of Simla (1805) 
22 CaJ, 185 202. 

(*) Re. Armstrong , fix- par le Gilchrist (1888) 17 
Q. B. I>. 521 ; Stamp Duties Connnissiotier 
v. Stephen (1904) A. C. 137 ; Tremayne 
v. Rashlingh (1008) 1 Cb. 681. 


(а) Rudra Perkash v. Krishna Mohun (1887) 

14 Cal. 241 ; Muchiram v. Ishan Chunder 
(1894) 21 Cal. 568. 580. 

(б) Dhopairan v. Shri Ramchandra # A. I. R. 

(1026) Nag. 469. 
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“ conveyance,” and ” assignment,” a distinction based on the tenure of the pro- 5 

perty. The word is used in its generic signification comprehending all the species 
of contracts which pass real right in property from one person to another (c). It 
does not apply to the Presidency Town Insolvency Act ( d ). The more fact that 
documents of title were delivered does not either show or constitute a transfer of 
the property (e). The phrase excludes a partition according to the Allahabad 
High Court (/) though a contrary view is adopted by the Madras (g) and Calcutta ( h ) 

High Courts. An exchange under section 118 of the Act is a transfer of property 
but a compromise is not (i), nor is the creation of an easement (j). Similarly > 
recital of acts done ( k ) and entries in records of Survey or of the Municipality or 
the Polico Department ( l ) do not supply the conditions of the law of transfer. The 
Bombay High Court has held that a legal presumption arose on the passing of the 
rajinama and kabuliyat that a transfer of ownership was intended to be effected 
and that accordingly it operated just as if it was a sale to extinguish the equity of 
redemption. The earlier cases (m) did rather go that way but later decisions took 
a contrary view (n). 


Property. — There is no definition of this term in the Act. It includes both 
moveable and immoveable property. The enactment must be read subject to the 
interpretation required by the General Clauses Act, 1 of 1808. According to section 
2, clause 34 of that Act, “ moveablo property ” has boon defined to moan property 
of every description excopt immoveable property and the latter, according to 
sub-clause 25, is said to include benefits to arise out of land and things attached to 
the earth or permanently fastened to anything attached to the earth. The Act 
itself in section 3 excludes from the phrase ” immoveable property,” standing 
timber, growing crops or grass. But section 6 dealing with the subject of transfer, 
excludes what according to the Act would not bo property ami thereby indicates 
what the enactment considers to be the moaning of property. Under English 
Law the main distinction is botwoon roal and personal property. “It is generally 
understood that those things are a man’s property which are the object of ownership 
on his part .... The ownor in possession of a thing has a right to exclude 
all others from the possession or enjoyment of it . . . . This right to main- 

tain or recover possession .... is an ossontial part of ownership . 
Ownership may bo absolute or else limited or restricted. Absolute ownership would 
seem to include the right of free as well as right of exclusive enjoyment. 

Another incident of absolute ownership is froe power of disposition and . 

it is ossontial to an absolute ownership that it should bo of indeterminate duration. 

«... The word property is mainly used by lawyers (1) as denoting right 


(c) Gopal v. Badri (1888) 5 All. 121 ; Mata Din 

v. Kazim Husain (1891) 13 All. 432. 

(d) In re Mahomed Has ham & Co. (1922) 24 

Bom. L. K. 861. 

(e) Kalusa v. Madhorao, A. I. R. (1926) Nag. 

357. 

(/) Pohkar v. Dulari (1930) 52 AU. 716, 727. 

(g) Hasa Goundan v. A runachela Gotindan, 
A. I. R. (1928) Mad. 577. 

(A) Alrabanessa Bibi v. Safatullah Mia (1916) 
43 Cal. 504. 

(») Baraii Lai v. Salih Ram (1916) 38 All. 107; 
Basangowda v. Irgawdatli (1923) 47 Bom. 
597; Krishna Tanhaji v. Aba Shelti (1910) 
34 Bom. 139; Pohkar v. Dulari (1930) 
52 All. 716, 727 ; Khunni Lai v. Gobitxd 
(1911) 33 All. 356, 38 I. A. 87; Hanuman 
v. Abbas Bandi (1929) 4 Luck. 452; Ram 
Gopal v. Tulshi Ram (1929) 51 All. 79; 
Htran Bibi v. Lohan Bibi (1914) 18 C. \V. N. 


929 

0) Sital Chandra v. Delanney (1916) 20 C. W. N. 
1158. 

(k) Immudipattam v. Periya Dorasami (1901) 
24 Mad. 377, 28 I. A. 46. 

(/) Kartar Singh v. Mst. Mehr Mishan (1935) 
16 Lah. 313 ; Muhammad Sulaiman v. 
Sakina Bibi (1922) 44 All. 674; Merwanji 
Muncherji Catna v. The Secretary of State 
for India in Council (1915) 19 C. W. N. 
1056 P. C. ; Kumar Raj Krishna v. 
Barabani Coal Concern, Ltd . (1934) 66 
C. L. J. 477. 

(m) I'enkaji Narayan v. Gopal Ramchandra 

(1914) 39 Horn. 55; Imam Valad Ibrahim 
v. Bhau Appaji (1917) 41 Bom. 510; Narso 
Ramaji v. Nagava (1918) 42 Bom. 359. 

(n) Chandanmal v. Bhaskar (1919) 22 Bom. 

L. R. 140; Raehappa v. Ningappa (1925) 
49 Bora. 847. 
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In Bhupati Nath v. Bam Lai (o), a Full Bench of tho Calcutta High Court, Ss. 5-6 
dealing with a Hindu will, held that the principle of Hindu Law which invalidates 
a gift other than to a sentient being capablo of accepting it. does not apply to a 
bequest to the trustees for the establishment of an imago and tho worship of a 
Hindu deity after tho testator’s death nor does it make such a bequest void. The 
Full Bench, after examining tho Hindu texts and authorities, observed that accor- 
ding to strict Hindu juridical notion there can be no gift in favour of tho gods for 
in the case of deities there cannot bo any acceptance and therefore necessarily any 

gift. 

In present or in future. — These words moan that the conveyance may bo one 
which takes effect immediately on execution or at some distant date, that is to say, 
the interest of tho transferee arises immediately on the execution of tho document 
or at a date fixed by the parties. In lie. Mahomed Hasham <fr Co. (b), Marten, J., 
in holding that section 5 did not apply to tho Presidency Town Insolvency Act, 
observed : “ I am not absolutely suro what the words ‘ in presenter in futuro refer 
to. I should have thought grammatically they refer to property." In Shutnauddin 
v. Abdul Husein (c), Jenkins, C.J., romarked, “ there is no definition in tho Act of 
‘ convoy ’ or of ‘ property,’ but it is to be noticed that a transfer means a conveyance 
of property not only in present but also in futuro. 

Or to himself. — Those words have boon added by tho Amending Act. Prior 
to tho amendment, the words “ Transfer of Property Act ” had boon defined in the 
section as to exclude a conveyance or delivery of property by a man to himself. 

Tho chango has boon made to enable a person to transfer property to himself as 
trust © 3 on tho execution of a settlement or trust of his own proport.y ( d ). The 
authorities, however, prior to the amendment were against a person transferring 
property to himself as when ho is a trustee or executor conveying property to himself 

as beneficiary. 

6. Property of any kind may be transferred, except 

what may b. m ,». as otherwise provided by this Act or by 
* erred - any other law for the time being in force. 

(a) The chance of an heir-apparent succeeding to an 
estate, the chance of a relation obtaining a legacy on the 
death of a kinsman, or any other mere possibility of a like 
nature, cannot be transferred. 

(b) A mere right of re-entry for breach of a condition 
subsequent cannot be transferred to any one except the 
owner of the property affected thereby. 

(c) An easement cannot be transferred apart from 
the dominant heritage. 

(d) An interest in property restricted in its enjoyment 
to the owner personally cannot be transferred by him. 

(a) (1910) 37 Cal. 128. (rf) Bax Mahakore v. Bax Mangla (1911) 35 Bom. 

H) (1922) 24 Bom. L. K. 861. ! 403. 

(c) (1907) 31 Born. 165. ' 
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manner arising , secured or determined , cannot be transferred. 

(e) A mere right to sue. . .cannot be transferred. 

(/) A public office cannot be transferred, nor can the 
salary of a public officer, whether before or after it has 
become payable. 

(g) Stipends allowed to military, naval , air-force and 
civil pensioners of Government and political pensions cannot 
be transferred. 

( h ) No transfer can be made (1) in so far as it is 
opposed to the nature of the interest affected thereby, or 
(2) for an unlawful object or consideration within the 
meaning of section 23 of the Indian Contract Act, 1872, 
or (3) to a person legally disqualified to be transferee. 

(i) Nothing in this section shall be deemed to 
authorize a tenant having an untransferable right of 
occupancy, the farmer of an estate in respect of which 
default has been made in paying revenue, or the lessee of 
an estate under the management of a Court of Wards, to 
assign his interest as such tenant, farmer or lessee. 

Amendments. — The amendments, additions and omissions made in this section 
are the following : — 

Clauso (dd) was inserted by section 7 of the Transfer of Property (Amendment) 
Act, 1929 (20 of 1929). In clause (e) the words “for compensation for a fraud or 
harm illegally caused ” wore omitted by section 3 (i) of the Transfer of Property 
Act (2 of 1900). The words “ air force ” in clause (g) were inserted by section 2 of 
Schedule 1 of the Repealing and Amending Act of 1927 (10 of 1927). In clause (h) 
the words " for an illegal purpose ” were omitted and the words “ for unlawful object 
or consideration” within the moaning of section 23 of the Indian Contract Act, 
1872, wore inserted instead of them by section 3 (ii) of the Transfer of Property 
Act, 1900 (2 of 1900). Clause (i) was added by soction 4 of the Transfer of Property 
Act (1882) Amofid.-nent Act, 1885 (3 of 1885). 

The section. — The section deals with what may be the subject of transfer 
under the Act. It proceeds on the maxim “ expreaaio unius cxrlusio alteriu* ” in 
that every proporty oxoopt those specified in the section may be transferred. The 
word proporty as hero used includes interest in property. As already seen in 
soction 5 under the caption “ property ” that only is a man’s property which is the 
object of ownership on his part accompanied by possession oi enjoyment of it to the 
exclusion of all others and giving him a free power of disposition. Wheie any one 
of tho threo ingredients are not absolute in their nature the usual torm proporty " 
used to denote tho object or ownership is not usod but tho phrase “ interest in 
property ” is used, thereby connoting that tho cssontial elements of property are 
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SEC. 6.] 


wanting and that the right, is restricted or limited in some sense, hence the right S. 6 
of a mortgagee in property is denoted by the word ‘ interest ’ in property. So also 
is the case of a lessoo, co-sharer or co-owner or a Hindu coparcener or a Hindu 
widow whose right to maintenance is made chargeable on the property. 

Code of Civil Procedure, 1908. — Section 80 of the Code gives particulars of 
properties not liable to attachment or sale. No sale can take place without an 
attachment but the decisions under this section of the Code cannot bo appropriately 
applied in dealing with properties declared to be non-transferable under section 6 
of the Transfer of Property Act. Much under the law cannot be sold in execution 
which is capable of being dealt with under a voluntary transfer (e). The prohibi- 
tions against attachment in section 60 of the Codo and the prohibition against trans- 
fer in section 6 of the present Act rest on grounds of public policy. Prohibition 
against attachment, so far as it relates to some properties mentioned in section 60 
of the Code is not intended to interfere with tho right of the owner to effect private 
alienations of those properties (/). 


What Is property. — According to Case haw the following instances of property 
may be quoted : — 

Tho interest of a person’s holding on which he has planted a grove (* 7 ). A 
Hindu religious endowment caimot bo sold or permanently alienated though the 
income may be temporarily pledged for necessary purposes, such as repairs of the 
temple ( h ). A sale by Receiver of the property of an insolvent when his claim to 
it is in dispute is void (t). In tho term “ property ” may be included a mortgagee’s 
rights of his mortgagor (j). Tho equity of redemption (A.), a lease from year to 
year, a hat, a vested remainder, a reversion expectant on tho determination of a 
lease, a Hindu idol (/), a contingent remainder, an estate of an adopted son post- 
poned during tho life of the widow (m), vestod right in income and contingent 
right in corpus of settled property (n). Right to receive offerings mado at a temple 
independent of an obligation to render services involving qualifications of a personal 
nature is property (o). Remuneration which Malta Brahmins receive for services 
rendered at Hindu funerals is property (p). Offerings mado at Mahomedan shrine (<?) 
or in a Hindu temple unconnected with personal service is property (r). Right of 
worship is proporty but has not all tho incidents of property («). A distinction must 
bo drawn between cases whore emoluments aro attached to a priestly office and where 
offerings aro mado to a deity and the persons who receive the same aro not to render 
services of a personal nature as consideration for receipt of the offering. The former 
right is not ordinarily transferable while the latter is (<)• A document by which a 
Hindu widow consents to givo possession of the proporty to the reversioner is not 


U) Brahmadeo v. Harjan Singh (1898) 25 Cal. 778. 
(f) Palikandy v. Krishtian Nair (1917) 40 Mad. 
302. 

(») Lai Baijnath v. Chandrapal (1925) 47 All. 55 ; 
Mahomed Ali V. Maderisah, A. I. R. (1927) 
Oudb 297 ; Sheo Mangal V. Jagan Lokar, 
A. 1. R. (1930) All. 377. 

(h) Collector of Thana v. Hart Sitaram (1882) 6 

Bom. 546. 

(i) Naxir Hasan v. Mat in-ux-xamin, A. I. K. 

(1925) Oudh 299. 

(j) Ram Shankar Lai v. Ganesh Prasad (1907) 

29 All. 385. 

(A) Kanti Ram v. Kutubuddin (1895) 22 Cal. 33 ; 
Mala Din v. Kasim Husain (1891) 13 All. 
432. 

(1) Golam v. Parbaii (1909) 36 Cal. 665 ; Surendra 


Narain v. Bhai Lai Thakur (1895) 22 Cal. 
752. 

(m) Balwant Singh v. Joti Prasad (1918) 40 All. 
692. 

(»») Ma Yait v. The Official Assignee (1930) 32 
Bom. L. R. 125 (1930) 8 Rang. 8. 57 1. A. 
10 . 

(o) Balmukund v. Tula Ram (1928) 50 All. 394; 

Bhagwan Deen v. Billeshur A. I. R. (1937) 
Oudh. 15. 

( p ) Sukh Lai v. Bishambhar (1916) 39 All. 196. 
(o) Ahmad-ud-din v. llahi Baksh (1912) 34 

All. 465. 

(r) Balmukund v. Tula Ram (1928) 50 All. 394. 
(j) See Nitya Gopal v. Nani Lai (1920) 47 Cal. 
990, 1001. 

(/) Balmukund v. Tula Ram (1928) 50 All. 394. 
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a transfer of property (u). Whatever is compulsorily registrable under section 17 
of the Indian Registration Act, 1908, would bo property. A mortgage of a chargee’s 
rights is valid in law. The right to hold immoveable property as security for re- 
payment of a loan and the further rights corresponding to the rights of a mortgagee 
given to a chargee are property within the meaning of sections 5 and 6 (v). A deed 
of relinquishment does not confer a'title and that title to land cannot pass by ad- 
mission when the statute requires a deed and so parties cannot effect by release 
what, could only be effected by a conveyance (te). 


What may be transferred. — According to the general law all property i* 
transferable under this section (x) unless there is some legal restriction to the con- 
trary (y). Section 6 makes property of any kind alienable subject to the exception 
set out which cannot be supposed to be selected by reason of the future character 
of the chances. The truth is that an attempted conveyance of non-existent 
property may, when made for consideration, be valid as a contract and when the 
object comes into existence oquity fastens upon the property and the contract to 
assign becomes a complete assignment. This was precisely the point of view of the 
Judicial Committee in Budhoo Singh v. Pcrhlad Sein (z). The principle underlying 
Holroyd v. Marshall and Tailby v. Official Receiver makes it clear that an instrument 
which purports to bo a transfer of a chance or possibility mentioned in section 6, 
clause (a), can as such have no operation. Thus when an instrument of mortgage 
was executed by a person next in succession it was ruled that a mortgage suit could 
not be instituted against him after his succession (a). To the same effect was the 
decision in Nund Kishore v. Kanec Ram (6). Further illustrations of this principle 
may bo found in the undermentioned cases (c). 


Distinction between sections 6 (a) and 43.— Transfers which come within the 

purview of section 6 (a) are void ab initio and do not include the case of a person 
who transfers property which he erroneously believes to be his own. The latter 
transfers are governed by section 43 ( d ). 


Interests vested or contingent. — In dealing with clause (a) the distinction 
between vested interest, contingent interest and spes successions has to be noted. 
An estato or interest is vested as distinguished from contingent, either when enjoy- 
ment of it is presently conferred or when its enjoyment is postponed, but the time 
of enjoyment will certainly come to pass; in other words, an estate or interest is 
vested when there is an immediate right of present enjoyment or a presont right of 
future enjoyment. An estate or interest is contingent if the right of enjoyment is 
made to depend upon some event or condition which may or may not happen or be 
performed, or m the case of a gift to take effect in future, it cannot be ascertained 
in the meantime whether there will bo anyone to take the gift ; in other words, an 
estate or interest is contingent when the right of enjoyment is to accrue, on an event 
which is dubious or uncertain. And as rogards certainty, the law does not regard 
as uncertain the ovont of a person attaining a given ago or of the death of somebody 


(u) Kalha Singh v. Jagwant Kunuar, A. I. R. 

(1026) Oudh 69. ' 

(v) Mohan Singh v. Sana Ram, A. I. R. (1924) 

Oudh 209. 

(«•) Mutishi Gobitul v. I^xl Jagdtep, A. I. R. (1924) 
I 85 ! Jadunalh v. Ruplal, (1906) 
33 Cal. 967 ; Dharam Chand v. Mouji 
S ahu (1912) 16 C. L. J. 436. 

[*) Lai liaijnath v. Chandrapal (1925) 47 All. 55. 
Mahomed Ali v. Maderisah, A. I. R. (1927) 
Oudh 297. 

(v) Malar Sintrh v. U. Uishamber A. I. R. (1929) 


(<0 


All. 578. 

(1869) 12 M. I. A. 292, 307. 

Ramasami v. Ramasami (1906) 30 Mad. 255. 
(1906) 30 Mad. 255. 

Lalileshitar v. Rameshwar (1909) 36 Cal. 481 ; 
Hargowan v. liaijnath (1909) 32 All. 88; 
Dkoorjeti-v. Dhoorjeti (1906) 30 Mad. 201; 
Ptndiprolu v. Pindiprolu (1907) 30 Mad. 
486 ; Abdool v. Goo lam (1905) 30 Bom. 304. 
Shy am Narain v. Mangal Prasad (1935) 57 
All. 474 ; Syed Jiismilla v. Manulal, A. I. R. 
(1931) Nag 51. 
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beyond which his enjoyment is postponed ; because if he lives long enough the 5 

evont is sure to happen. A spes successions s is merely an expectation or hope of 
succeeding to the property ; a chance or possibility which may bo defoated by an 
act of somebody else (e). Transfer of an estate vested (/) or contingent (g) or 
where it consists of a vested right in income and contingent right in corpus of settled 
property f/j) is not obnoxious to the rule in this clause. 


Clause (a) — Expectancies or Possibilities. 

Heir* apparent. — An heir-apparent is one whose right to inherit is indefeasible 
provided ho outlives the ancestor. 

Legacy. — This is a gift by will of property. It may be general, specific or 
demonstrative (t). Residue is not legacy (j). 

The chance. — Known to English Law as spes succcssionis, it is not capable of 
valid assignment and any purported assignment thereof operates only by way of 
covenant which will not bo enforced in favour of a volunteer (A-). A tostator be- 
queathed a sum of money to his daughter for life and in case she died without issue 
for her next of kin. During the lifetime of the daughter her mother as presumptive 
next of kin, by a voluntary deed, assigned her expectant interest in reversion to 
the husband. Hold, on the death of the daughter without issue, the assignment 
operated only as a covenant and being voluntary was not enforceable ( l ). A 
spes a uccession is is not a title to the property by English Law and confers no interest 
in property (m). 


Bare expectation of future right. — There is a distinction between an interest 
that has arisen and is represented and an interest that has not arisen and that never 
may arise but with regard to which there is a remote possibility that the event 
which has not occurred, and upon which it is made to hang, may hereafter occur. 
The latter is not an interest, it is not a right, it is nothing more than a bare expecta- 
tion of a future right. The expectation of a future interost, or rather of a future 
event that may give an interest, is not a thing which would justify a Court of Equity 
in entertaining a suit at the instance of n party having that and nothing more. A 
testator by his will boquouthod a legacy to a specified nephew on his marrying a 
specified niece of the tostator to bo held in trust for him and after his deceaso for 
his eldest, or only child who should attain twenty -one, directing that if ho did not 
marry the particular niece the boquost was not to take effect. The nephew married, 
with the testator’s assent, a person other than the niece. Ho died leaving the 
nephew, nephew’s wife and son of the nephew and also the named niece who was 


unmarried. Held, the possibility of the nephew marrying the niece was not suffi* 
ciont to entitle the son to file a bill to have his share secured (n). The words “ in 


expectancy ” seem to have boon taken 


(«) Dasantakumar Basu v. Ratnshankar Hay 
(1932) 59 Cal. 859. 

( f) Dalwant Singh v. Joti Prasad (1918) 40 All 
692; Dasantakumar v. Ramshankar (1932) 

59 Cal. 859 ; Ma Yaitv. Mahomed Hbrahim, 

A. I. R. (1927) Rang. 165 (1927) 5 Rang. 
145; Shujaul v. Muhammad (1927) 25, 

A. L. J. 41 ; Umesh Chandra v. Zahur 
Fatima (1891) 18 Cal. 164, 176, 17 I. A. 

201. 

(f) Phulwanli v. Janeshar (1924) 46 All. 575. I 
592; Ma Yait v. Official Assignee (1930) 

32 Bora. L. R. 125 (1930) 8 Rang. 8, 57 
A« 10a 

(A) Ma Yait v. The Official Assignee (1930) 32 
Bom. L. R. 125 (1930) 8 Rang. 8, 57 1. A. 


from the Infants Settlements Act, 1866 


(0 See Indian Lunacy Act, 1925, sections 142 
anti 150. 

(j) Ward v. Grey (1859) 29 L. J. Ch. 75. 

(k) Re. F.llenborough, Towry Imw v. Burne (1903) 

1 Ch. 697. 

(l) Meek v. Kettlewell (1843) 13 L. J. Ch. 28, 

41 E. R. 662. 

(*») Re. Parsons, Slockley v. Parsons (1890) 45 
Ch. D. 51 ; Allcard v. Walker (1896) 2 Ch. 
369; He. Mudge (1914) 1 Ch. 115; Re. 
Green, Green v. Metnall (1911) 2 Ch. 275; 
sec The Code of Civil Procedure 1908, sec. 
60 (m). 

(n) Davies v. Angel (1862) 4 De. G. F. 6t J. 524. 
45 E. R. 1287 ; Bright v. Tyndall (1876) 4 
'Ch. D. 189; Clowes v. Hilliard (1876) 
4 Ch. D. 413. 
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( 18 and 19 Viet. c. 43). s. 1 . In re Johnson (o) affords an interpretation of the word* 
as used in that section. They are to be found in Key and Elphinstone’s Prece- 
dents in Conveyancing, 9th Ed., Vol. 31, p. “>77. 

Possibility. — At law a possibility could not he assigned though it might be 
released (p). A person attempting to deal with it has no present inteiest. He lias 
an expectation of the possibility of a future event which if it occurs may give birth 
to an interest (</). Any other possibility of a like nature referied to in the section 
is a possibility of a nature akin to the two chances expressly mentioned. The possi- 
bility in clause (a) is “ mere.” that is, a bare or naked possibility such as the hope 
of an inheritance entertained by the heir distinguished from a possibility coupled 
with an interest, such as a contingent remainder, executory devise springing or si ift- 
ing use. The latter class may with propriety be denominated contingent interests, 
the former mere expectancies, inasmuch as a possibility coupled with on inteiest 
is more than a possibility and is a present devisable interest (r). Whilo the expec- 
tancy of an lieir-apparent during the lifetime of his ancestor is less than a possibility, 
being but a mere hope or anticipation. It is indisputable law that no one can have 
any estate or interest at law or in equity, contingent or other, in the property of a 
living person to which he hopes to succeed as heir-at-law or next of kin ; during the 
life of such person no one can have more than a spes succession is, an expectation 
or hope of succeeding to his property nemo est hcercs viventie. This doctrine is not 
peculiar to English jurisprudence. The right to receive offerings from pilgrims 
resorting to temples or shrines is inalienable because “ the chance that future 
worshippers will give offerings is a mere possibility ” (s). Where the right to receive 
offerings cannot bo separated from the duty of officiating at the worship) the law 
disfavours the transfer of such emoluments (f). An assignment of rent does not 
oporate in respect of future possible leases that may come into existence as a result 
of renewal (u). The right of a vendor of immoveable property to the pmrehase 
money payable on execution of the conveyance is a more possibility ( v ). 

Offerings to a temple. — A sacerdotal office which belongs to the priest of a 
particular temple cannot be transferred (w). So also offerings from pilgrims re- 
sorting to a temple or shrine (a:). Again, offerings made to a deity and appro- 
priated by the officiating priest is not a right in which ho is entitled to traffic (y). 
The Allahabad High Court, referring to the case of Puncha Thakur v. Bindesuari ( 2 ), 
observed that the offerings at a temple do not stand on the same basis as remunera- 
tion which Malm Brahmins receive for the services they perform at a Hindu funeral, 
holding that there is nothing in law to prevent a Maha Brahmin from mortgaging 
his right to offerings receivable by him in his porsonal capacity (a). In a later 
case (6) the same Court, following its earlier decision (c), drew a distinction between 
cases in which emoluments are attached to a priestly office and cases where offerings 


(0) (1891) 3 Ch. 48. 

(P) Thomas v. Freeman (1706) 2 Vcrn. 563, 23 
E. R. 967. 

(?) Davies v. Angel (1862) 4 De G. F. 6t J. 524. 
45 E. R. 1287 ; see the Code ol Civil Pro- 
cedure, 1908, sec. 60 (m). 

(r) Perry v. Phehpt (1810) 17 Ves. 173, 34 E. R. 
67; lie. Parsons Stockley r. Parsons (1890) 
45 Ch. D. 51. 

(*) Puncha Thakur v. Hindenrari Thakur (1915) 
43 Cal. 28. 

(1) Rajah Varmah v. Jiavi Varmah (1876) 4 I. A. 

70; Durga liibi v. Chanchal Ram (1881) 
4 All. 81 ; Srimati Mallika v. Ralnamani 
(1897) 1 C. W. N. 493. 

(u) Rama Pallor v. Kumar an Chidayalh, A. I R. 


(1923) Mad. 316. 

(v) Ahmad itd-din v. Majlis Rai (1881) 3 All. 
12. 

( 10 ) Lakshmanasxoami v. Rangamma (1902) 2 6 
Mad. 31. 

(r) Puhcka Thakur v. Uindeswari (1916) 43 Cal. 
28 ; Kashi Chandra v. Kailas Chandra 
(1899) 20 Cal. 356. 

(y) Dtno Nath v. Pratap Chandra, (1899) 27 Cal. 
30, 32 ; Shoilojanund Peary Charan (1902) 
29 Cal. 470. 

i <) (1016) 43 Cal. 28. 

a) Sukh Lai v. II is ha mb ha r (1917) 39 All. 196. 
b) Ralmukund v. Tula Ram (1028) 50 All. 394. 
r) Ahmad-ud-din v. llahi Daksh (1912) 34 All. 
405. 
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are made to a deity and the persons who receive t lie same have not to render services 
of a personal nature as a consideration for the receipt of the offerings, and held that 
emoluments of the former kind were not transferable while the latter were. 


Agreement between expectants. — A fair agreement between expectants or 
their heirs to divide the property which might be left between them or to any one 
of them haH been held not to be contrary to public policy and capable of being 
enforced in equity. In a caso ( d ) before the Transfer of Property Act, a compromise 
deed was hold not a conveyance of expectunt right but an agreement between 
expectants to divide a particular property in a certain wav on the happening of a 
particular contingency. This was mentioned with approval in a subsequent caso (e) 
by the Allahabad High Court. 


Hindu Law. — The interest of a reversioner does not constitute a present or 
vested interest in the estate which is completely represented by tho female heiress, 
during her lifetime, with a restricted power of alienation. It is neither devisable 
nor transmissible by inheritance. Ordinarily he is an expectant heir with a epee 
aucceaaionia (/). If a reversioner proposes to relinquish his interest in favour of the 
widow, tho widow’s interest, is not thereby enlarged, since the reversioner has nothing 
to relinquish ( g ). A transfer of an expectancy which has most frequently come 
before the Courts is a transfer by a Hindu reversioner. The exposition of the law 
in clause (a) will be found in an elaborate judgment of Mookerjee, A.C.J., in Annada 
Mohan Roy v. Oour Mohan Mallik ( h ) affirmed on appeal by the Judicial Committee 
of tho Privy Council (i). That was a case for specific performance of the contract 
for sale executed by defendant on the 7th of May 1908 and confirmed on the 20th 
November 1909. Tho subject-matter was a share in an estate left by one G., the 
maternal uncle of the defendant, who died intestate on tho 25th of May 1902 leaving 
two widows and five nephews (sistor’s sons) including tho defendant. After tho 
doath of G., a will was set up winch was pronounced a forgery by the Judicial Com- 
mittee so that the estate loft by G vested in the two widows with the right of sur- 
vivorship inter *e. On tho death of both of them the estate would puss to such of 
the nephews as were alive whon the succession opened. Pending the litigation 
mentioned, the dofondant agreed to convey for consideration to tho plaintiff his 
interest in tho estate of his paternal uncle, whether it was on the basis of the will 
or on the basis of his position as a reversionary heir. On the pronouncement above 
mentioned against the will, tho defendant executed a supplementary agrooment 
on the 20th of November 1900 to convey his interest in the estate of his maternal 
uncle whenever and howsoever which may vest in him. In consequence of diverse 
events which thereafter happened, the defendant obtained one-fifth of a half share 
of the ostuto of G., undor a consent decree whereupon the plaintiff sought to enforce 
the agreement for salo of the 7th of May 190H, confirmed on the 20th of November 
1909. His claim was resisted on the ground that it was void, illegal and unenforce- 
able, as it was an oxpoctancy. It was held that mo long as tho estate vosted in a 
female heiress the intorost of the reversioner was a mere chance of succession and 
could not form the subject of any contract, surrender or disposal. This view is now 
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S. 6 generally accepted in nearly all the High Courts (j) except in the Punjab, as hereafter 
stated. 


The true position of a Hindu reversioner formed the subject of consideration 
by the Judicial Committee on more than one occasion during the last quarter of a 
century. He could not by Hindu Law make a disposition of or “ bind his expectant 
interest ” or his “ future rights ” (A ). Following this, it was held that the interest 
of a Hindu reversioner expectant on the death of a Hindu female could not be 
validly mortgaged by him (l), and the contrary opinion expressed in Brahtnadeo 
v * Harjan {in) must be regarded as overruled. The same view was reiterated by 
the Judicial Committee holding that this reversionary right is a mere possibility or 
spes success ion is («). In Janakai v. X arayanasami (o), Lord Shaw described the 
situation of the reversionary heirs as having those contingent interests which, 
though differentiated little if at all from a spes succcssionis, is recognized by Courts 
of Law having a right to demand that the estate be kept free from waste. Although 
entitled to appear and be hoard in probate proceedings ( p ) he has no right or interest 
in presenti in the property. His right becomes concrete only on the demise of the 
female owner, until then it is mere spes successions. It cannot be sold, mortgaged, 
assigned or relinquished for a transfer as a spes succcssionis is a nullity and has no 
effect in law (</). 1 ho prohibition in section 6 (a) being based on principle of public 

policy, the Court cannot allow such transactions to be affectod by a consent decree 
unless in the meantime the succession opens and the reversion has fallen into posses- 
sion and the reversioners in law are able to transfer their rights (r). It is true that 
the reversion is an expectancy but an expectant reversioner's right to sue for a 
declaration has statutory recognition ( s ). By becoming a party to a compromise (<) 
or family arrangement (u) and by taking the benefit thereof the reversioner may be 
estopped from claiming as a reversioner. A family arrangement to be valid need 
not nocossarily be a compromise of doubtful rights or claims. The existence of a 
family dispute is not ossontial to the validity of a family arrangement (t>). 
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It is of the essence of a family settlement that the deed presupposes a bona fid* $ 5 

olaim on either side and an honest settlement thereof. There must be either a dis- 
pute or at least an apprehension of a dispute, a situation of a contest, which is 
avoided by a policy of giving and taking (te). Hence the possibility of a Hindu 
reversioner succeeding to the estato of the last full owner on the termination of the 
estate of the intermediate female heiress falls within clause (a) of section 6. There 
ie no escape from this position, nor can reliance be placed on the principles of equity 
which may bo invoked by a transferee of non-existent future property as laid down 
in Holroyd v. Marshall (x), Tailby v. Official Receiver (y), Walsh v. Lonsdale (t) 
which reached this country in Mahomed Musa's case (a) and ultimately found its 
way into section 53A of this Act. That “ equity regards that as done which should 
have been done.” And a contract by a Hindu to sell immoveablo property to winch 
he is the nearest reversionery heir, expectant upon the death of the widow in posses- 
sion, and to transfer it upon possession accruing to him is void ; the Transfer of 
Property Act, 1882, section 6 (a), which forbids the transfer of expectancies, would 
be futile if a contract of the above character were enforceable (b), nor can the doctrine 
of estoppel enunciated in section 43 of the Act and which corresponds to the English 
doctrino of fooding the estoppel be relied upon. There is a fundamental difference 
between non compliance with the formal requisites prescribed for a transaction 
wheroby alienable property is transferred and an attempt to accomplish a transfer 
of property which has been rendered inalienable by a statutory provision nor can 
the doctrino of feeding the estoppel be made applicable to such cases as that principle 
has no application to a contract of assignment of property expressly rendered 
inalienable by the Legislature. The doctrine of estoppel being that if a man who 
has no title to the property, grants it and subsequently acquires an interest 
sufficiently to satisfy the grant, the estate instantly passes (c). 

Rut the consideration for the transfer by a Hindu reversioner could bo recovered 
on the agreement being discovered to bo void under section 65 of the Indian Con- 
tract Act, 1872, with interest from the date of the suit, the period of limitation not 
running until the rights of the purchaser were discovered to be unenforceable (d). 
Distinguished from a sule or an agreement to sell, a rovorsionary interest is the 
settlod law that an alienation by a widow in excess of her powers is not altogether 
void but only voidable by the reversioners who may either singly or as a body be 
precluded from exercising their right to avoid it either by express ratification or 
by acts which treat it as valid or binding (e). The position of such a reversioner 
19 in no way ufTectod by the fact that a co-reversioner who had not consented to the 
alienation hud sued for and obtained a declaratory decree in respect of half the 
property alienated by the widow (/). The caseof Parvati v. Dayubhai Muncharam(g) 
could bo distinguished. In that case the widow’ had transferred her life estate and 
tho rovorsionor had transferred his reversionary rights. It was held that the 
reversionary right w r as not transferable. Moreover, tho question of estoppel was 

Ahmad. A. I. R. (1925) Oudh. 16 ; Hindu 
wan Singh v. Har Xaruin Singh, A. I. R. 

(1929) Oudh. 185, 4 Luck. 622. 
id) Hamath K unwar v. Indar liahadur Singh 
(1923) 45 All. 179. 50 1. A. 69. 

\e) Ramgowda v. lihuusaheb (1928) 52 Bora. 1, 

54 I. A. 396 ; Uasappa v. Fakirappa (1922) 

46 Bora. 292 ; batch Singh v. Thakur 
Rukmmi (1923) 45 All. 339. 

(/) Fateh Singh v. Thakur Rukmint (1923) 45 
All. 339. 

(*) (1919) 44 Bom. 488. 


(«*>) 

(*) 

1 

(0 


Hasantakumar liasu v Ram shankar Ray 
(1932) 59 Cal. 859 , 884. 

(1861) 10 H. L. C. 191. 

1888) 13 A. C. 523. 

1882) 21 Ch. I). 9. 

1914) 42 Cal. 801, 42 I. A. 1. 

. baiU v - Ramshankar Ray 
(1932) 59 Cal. 859; Annada Mohan Roy v. 

50*7 A 239* MuUick 0° 23 ) 50 Cal. 929. 

T *nk^ ar i i Kkeda »bl (1920) 48 Cal. 1 ; 

Chandra v. Jinan Krishna (1920) 
C. L. |. 184 ; Dtmarka Prasad v. N assr 



62 


THE TRANSFER OF PROPERTY ACT. [CHAP. II. 


not argued in that case. The case was subsequently explained and distinguished 
in Basappa v. Fakirappa (/*). The Allahabad High Court (? ) refused to follow the 
former case. The case of Gur Narayan v. Shro Lai Singh (j) is also distinguishable. 
In that case a remote reversioner who had given his consent to a transfer by a 
widow was allowed to question the transaction not in his own capacity but as a 
legal representative of the actual reversioners who had not given their consent to 
the transfer. A consent oven when given after the transaction would be operative ( k ) 
whether as an estoppel has been the subject of judicial comment (/). More recently 
the Courts have, on the ground of election, upheld a gift as against the particular 
reversioner who has consented to the gift by the widow during her lifetime. The 
authority of Bai Parvati's case (m) must be taken to have been still weakened by 
the decision of the Full Bench in Akkatra v. Syadkhati («), affirming the principle 
in Basappa v. Fakirappa ( o ) not indeed on the ground of estoppel on which it 
actually proceeded but on the ground of election, referred to by their Lordships of 
the Privy Council in Banga.satni Goutiden v. N arhiappa Goutufen (p). In the Full 
Bench case a Hindu widow sold her husband’s property without legal necessity 
with the consent of the next presumptive reversioner as evidenced by his joining in 
the deed. The Court held that tho reversioner could not, having regard to his 
election, impugn the validity of the sale after the widow’s death. The Full Bench 
case was followed in a later case by the same Court (g). There a Hindu widow who 
had succeeded to the estato of her son made a gift of a portion of it to her daughter 
with tho consent of the widow of another son in consideration of the daughter 
agrooing to maintain both the widows. After tho death of tho widow and the 
daughter tho daughter-in-law sued to sot aside the gift. It was held that the 
daughter was precluded by her own election from maintaining the suit. The same 
view in regard to election is takon by the Full Bench of the Allahabad High Court. 

As to whether creditors of a consenting reversioner can impeach his transac- 
tion is not covered by authority, but it is submitted that they cannot have a higher 
claim than thoir own debtor (r). Section 2 of the Transfer of Property Act pro- 
vided that nothing in the second chapter shall be deemed to affect any rule of 
Hindu, Mahomedan or Buddhist Law but there is nothing in tho Hindu texts that 
tho interest of a roversionary heir is alienable. By tho Amending Act, 20 of 1929, 
the second chapter is now made applicable to Hindus. As the Transfer of Property 
Act is not made applicable to the Punjab such a contract as a sale of a reversionary 
right will bo onforcod where the inheritance falls into possession («). 

Mahomedan Law. — Under tho Mahomedan Law, a mere possibility, such aa 
tho expectant right of an heir-apparent, is not regarded as a present or vested 
interest, and cannot pass by succession, bequest, or transfer so long ns tho right has 
not actually come into existence by the death of tho present ownor. This principle 
of Mahomedan Law is uniform in its application to matters of bequest, inheritance 
or otherwise (0- There is a largo preponderance of authority in favour of tho view 
that a transfer or a renunciation of tho right of inheritance before that right vests 
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is prohibited under the Mahomedan Law (m). The rules of Maliomedan Law are 
not affected by the Transfer of Property Act though section 2 of the Act excludes 
the operation of this chapter to Mahorncdans. 

Punjab. — The Hindu Law and section 0 (a) of the Transfer of Property Act 
govern cases under the Punjab Customary Law as it is well settled that the res- 
pective rights of a widow in possession of her husband's estate and her reversioners 
are analogous under both these systems (r). 

Alternative promise. One of the parties to a transaction were rever- 
sioners and the other a mortgagee of their father claiming balance of the mortgage 
money and the agreement stipulated that on the death of the widow or on her 
executing a deed of relinquishment in their favour when they became owners of 
certain shares in three villages they would execute a deed of transfer in favour of 
the mortgagee. The deed provided that if for any reason they were not able to 
obtain propriotary possession of the shares in the three villages within a year after 
the death of the lady or in spite of obtaining possession they did not execute the 
sale deed, they would execute a sale deed in respect of a share in another property 
which they had on partition. It was hold there were alternative promises, an option 
being given to the reversioners either to transfer their inheritance or to transfer 
their share which they had obtained on partition and the case was governed by 
section 58 of the Indian Contract Act, 1872, which provides that in case of an alter- 
native piomiso one branch is legal and the other illegal, the legal branch alone can 
bo enforced and that as the first branch defeated the provisions of the law enacted 
in section 0 (a) the second branch was enforceable (tv). 


Clause (b) Transfer of a Right of Re-entry. 


Proviso for re-entry.-— Usually inserted in a lease though limited to non-payment 
of rent only where the lease is to contain “ usual covenants and provisions ” it is a 
right rosorvod to a lessor on the execution of a lease giving him a right to re-enter 
the promises leased and determine the lease by forfeiture resulting from the breach 
or non-observance of a covenant on the part of the tenant. It is one of the modes 
provided by section 111 for determining a lease of immoveable property on breach of 
an express condition which provides that on breach thereof the lessor may re-enter. 
This is further emphasized by section 1 14A, viz., that there must be a forfeiture incur- 
red by the lessee and enforced by the lessor by due notice. Reading sections 111 (g) 
and 1 14A together, this right of re-entry can be exercised only by the owner 
of the reversion. In England only tho legal owner of the reversion can exercise this 
right so that a mortgagor in possession subject to a lease has no right of ro-ontry 
for breach of tho covenants of the lease ( x ). In a Bombay case there was a proviso 
for re-entry on breach of covenant. After a breach, tho lessor assigned the lease 
to tho plaintiff. It was held that tho plaintiff was entitled to exercise his right of 
re-entry. One of the learned Judges constituting the Division Bench held that the 
case was covered by tho words of section 1011 of tho Transfer of Property Act while 
to the other it seemed that that section had no bearing on the point and that on 
general principles of English Law tho right of re-entry could be exercised in case 
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of a breach of covenant prior to transfer ( y ). A similar view was held by the 
Calcutta High Court in the case of a lease executed prior to the Transfer of Property 
Act (e). A right of entry always supposes an estate : for what is a right of entry 
without a right to hold and receive the profits. Therefore, if an estate is granted 
to a man reserving rent, and in default of payment a right of entry was granted to 
a stranger, it was void. A right of entry cannot subsist without an estate (a). 
A proviso for re-entry cannot bo enforced unless there is a forfeiture clause. 

Not a “ usual covenant ” in a lease. — A power of re-entry in a lease if the 
lessee or his assigns becomes bankrupt or makes a composition with his creditors 
is unusual and an intended assignee is not bound to accept the assignment of lease 
containing such covenant (6). 

Re-entry on “ non-performance ” or “ non-observance.” — A power of re-entry 
on non-performance of covenants does not entitle the lessor to re-enter for breach 
of a negative covenant, such as a covenant not to assign without consent (c). While 
a powor of re-entry for non-observance of covenant applies only to negative cove 
nants (d). Prior to Hannan v. Anislie (e), it was held that “non-performance” 
of a covenant applied only to positive covenants while “ non-observance ” to 
negative covenants. That case, however, decided that “ non-performance ” was 
appropriate to broaches of both covenants. A conveyance should, however, use 
both expressions to avoid complicity. 

Notice inoperative to determine lease. — Actual re-entry or its equivalent, the 
issue and sorvico of a writ to recover possession, is necessary in order to determine 
the lease. A notice is inoperative for this purpose. A notice by the lessor of his 
intention to re-enter and demand possession is not entry or equivalent to entry and 
is not sufficient, to dotormino tho lease (/). In an action to recover possession it is 
not necessary that plaintiff should in fact re-enter the premises (g). 

Effect of proviso for re-entry. — It is well settled that on a true construction the 
proviso does not avoid tho lease but renders it voidable at tho option of tho lessor. 
Consequently, if tho lessor exorcises the option that it shall continue, the lease is 
rendered valid ; if ho elects that it shall ond tho lease must bo determined (/*). 


Requisite formalities to re-enter. — For mere non-payment advantage cannot 
bo takon of tho default in payment to re-enter. There must be, according to 
section 114A, a formal demand and the observance of other formalities. 


Severance of reversion. — A severance of tho reversion is distinctive of the 
powor of re-entry but where two distinct properties held under separate titles are 
comprised in one loaso and tho reversion of one of them becomes vestod in tho 
lossoo, this does not extinguish a right of re-entry in respect of the property of which 
tho reversion remains in the lessor ; tho rulos as to sovoranco of reversion by assign- 
ment to third partios not being applicable to cases where a portion of the reversion 
is vested by assignment in tho lossoo himself (»). Tho latter is illustrated by the 


(y) Visheshuar v. M ahableshwar (1919) 43 Bom. 
28; Vaguran v. Kangayyangar (1892) 15 
Mad. 125. 

(*) Kristo Nath v. Drawn (1887) 14 Cal. 178. 

(a) Smith v. Paehhursl (1741) 3 Atk. 135, 26 

E. R. 881. 

(b) Hyde v. Warden (1877) 47 L. J. Q. B. 121. 
lc) Hyde v. Warden (1877) 47 L. J. Q. B. 121 ; 

West v. Dobb (1870) 39 L. J. Q. B. 190; 
Evans v. Davis (1878) 10 Ch. D. 747. 

[d) Time' v /taker MK83> 49 T.. T 106 


(e) (1904) 1 K. B. 698. 

(() Moore v. Ullcoats Mining Co., Ltd. (1908) 
1 Ch. 575; Jones v. Carter (1846) 15 M. 
& W. 718, 153, E. R. 1040; Smart 

(1810) 12 East 444 

(?) Ware v. Booth (1894) 10 T. L. R. 446. 

(A) Jones v. Carter (1846) 15 M. 5c W. 718, 153 
E. R. 1040 ; Abraham, S. S. Co. V. WestviUe 
Shipping Co. (1923) A. C. 773. 

(0 Hyde v. Warden (1877) 47 L. J. Q. B. 121. 



SEC. 6.] 


PROFITS A PRENDRE. 


65 


following case. H. demised a farm to certain losseos whose interest was vested in 
defendant. During the continuance of the least? H. died, and under his will the 
reversion was severed and became vested in several tenants in common, of whom 
plaintiff was one ; hold plaintiff could, without joining the other tenants in common, 
maintain an action to recover damages for wrongful acts causing injury to the 
reversion, and for broach of a covenant running with the land (7). See now the 
Law of Property Act, 1925 (c. 20), sections 140 142. 

Condition subsequent. — This is dealt with in section 31, the effect of which is 
that on breach of an expressed condition provided in the lease the lessee is deprived 
of his interest and the property reverts to the lessor. 


Clause (c) — Easements. 

Easements generally. — Two tenements are necessary for the existence of an 
easement and they must belong to different owners (A ). 

Transfer of dominant heritage. — -Where a dominant heritage is transferred or 
devolves by act of parties or operation of law, the transfer or devolution, unless a 
contrary intention appears, must bo doomed to pass the casement to the person, in 
whoso favour the transfer or devolution takes place (/). Hence an existing ease- 
ment is not transferable, apart from the dominant heritage, and this is the rule in 
section 6 (c). 


Creation of an easement. — The creation of an easement by grant is not such a 
transfer of ownership as is contemplated by section 54 of the Act. Where an ease- 
ment is transferred it must bo transferred along with the dominant heritage. There 
is no other way of transferring it and this arises by reason of the nature of the right. 
It exists only for the benefit of tho heritage and to supply its wants (m). 


“ Profits a prendre.” — This class of beneficial enjoyment is not technically 
regarded as an easement in English Law, but the Eosomonts Act includes this under 
easement. In the explanation to section 4 of the Easements Act (V of 1882), the 
expression “ to do something ” includes removal and appropriation by tho dominant 
owner for tho bonoficial enjoyment of tho dominant heritage of any part of tho soil 
of the servient heritage or anything growing or subsisting thereon. Illustration (d) 
to that section mentions tho right to pasture cattle on another’s field or to take water 
or fish out of another’s tank or timbor out of another’s wood or to use, for tho pur- 
pose of manuring his lands, the loaves which have fallen from another’s lands, as 
instances of easements. Whore tho plaintiff claimed and proved a proscriptive 
right of using certain land belonging to tho defendant’s mortgagor for a part of 
ovory year for raising rice-plants to bo afterwards transplanted to his own land, 
tho right was regarded as an easement of the nature known in French Law as profits 
a prendre (n). And so is a prescriptive right of fishery (o). The right of “ lagan ” 
attachod to tho ownership of the front part of tho ‘‘ ghat ” to use the back part 
under certain conditions is an easement (p). 


0) Roberts v. Holland (1893) 1 Q. B. 665. 

(A) See sec. 4, the Easements Act, V of 1882 ; 
Mormsey v. Istnay (1865) 34 L. J. Ex. 52, 
159 E. R. 621 ; A.-G v. Copeland (1901) 2 
K. B. 101. 

(0 Sec. 19, the Easements Act, V of 1882; 

Ackroyd v. Smith (1850) 10 C. B. 164, 138 
, E. R. 68. 

(»») Sital Chandra v. Delanney (1916) 20 C. W. N. 
1158; Bhagwan Sahat v. Nar singh (1909) 


31 All. 612; Kondayya v. Veeranna, A. I. 
R. (1926) Mad. 543 ; Satyanarayana v. 
Lakshmayya, A. 1. K. (1929) Mad. 79; 
Krishna v. liayappa (1868) 4 M. H. C. R. 
98. 

h) Sundrabai v. Jayawant (1899) 23 Bom. 397. 
o) Chundee Churn v. Shib Chunder (1880) 5 
Cal. 945. 

(p) Brij Mohan v. Bhikhuji, A. I. R. (1931) AU. 
207. 


5 
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Clause ( d ) — Transfer of Interest Restricted in Enjoyment. 

Service tenures. — This clause forbids alienation of lands or interest in lands or 
of an office restricted in its enjoyment to the owner personally as there would be 
no security that the transferee would be a fit and proper person to discharge the 
duties attached to such land, interest or office. Illustrations of these are found in 
ghatwali tenures in Bengal, the office of kamam in Madras and religious offices. 
In Bengal a ghatwali tenure being ancient and of unknown origin, descended from 
father to son, and was hold by hereditary right. In Moghul times such grants were 
common. Ghatwali duties may bo divided into police duties and quasi-military 
duties. Though both classes have lost much of their importance, the latter in 
any strict form is very rarely rendered. Personal performance of the ghatwali 
services is not essential so long as the grantee is responsible for them and procures 
them to bo rendered (7). For this purpose they were accustomed to employ armed 
retainers to guard against hostile inroads, as well as a general police force, under the 
description of thannadars, paiks and chowkidars to repress crime in the villages (r). 
Ghatwali tenures were not rosumable on the Government assuming charge of the 
police (/»). The offico cannot, except by special custom, grant or other arrangement, 
either run with lands or be severed from them. If the lands are alienated piecemeal 
— and this must be involved in a right to alienate them all — the same difficulty 
arises in another form, for hero, the offico being indivisible, the question is to which 
of a number of several purchasers of the lands is it to pass ? ( t ) A tenure so granted 
is inalienable and indivisible (u) and cannot bo sold in execution of a decree against 
the person of the incumbent of the offico of ghatwal for the time being (v). In 
Binode Ram Sein v. Deputy Commissioner of Sontah Parganas ( w ) it was held, and, 
in the opinion of their Lordships who heard Niltnoni Singh v. Bakranath Singh ( x ), 
rightly, that the surplus proceeds of a Birbhum ghatwali tenure which had passed 
by descent from ancestor to heir, were not liable, in the hands of the heir, for the 
debts of the ancestor. The jaghir is strictly a life tenure as far as the jaghirdar is 
personally concerned. He holds tho land in lieu of pay. A newly elected jaghirdar 
would not bo held responsible for the debts of his predecessor, as were he to be so, 
ho would lose the benefit of his pay (y). Ghatwali is a combination of clauses (d) 
and (f), being public services rendored by a private individual. In the absence of 
special circumstances, a ghatwal is as a general rule, not competent to grant a lease 
of the tenure in perpetuity, and his successors are not bound to recognize such an 
encumbrance (z). 


Future rents and profits which may become due to a ghatwal cannot be attached, 
for a ghatwal prevented from recovering tho rents in future would not be in a posi- 
tion to pay the wages of the chowkidars and so to perform the duty which devolves 
upon him as a ghatwal (a). A receiver of future rents and profits may be appointed 
for such a receiver could make provisions for payment of wages and other incidental 


(?) Shib Lai Singh v. Moorad Khan (1868) 9 
Suth, W. K. 126. 

(r) Joykishen Mookerjee v. The ColUctor of Burd- 
ivan (1855) 10 M. I. A. 16; Joykishen 
Mookerjee v. The Collector of Burdwan 
(1864) 10 M. I. A. 16. 

(*) Rajah Lelanund v. The Government of Bengal 
(1855) 6 M. I. A. 101. 

(0 Hurlal Singh v. Jorawun Singh (1837) 6 
S. D. A. 169 ; Lelanund Singh v. Govern- 
ment of Bengal (1855) 6 M. I. A. 101 : 
NUmoni Singh v. Bakranath Singh (1882) 
9 1. A. 104 ; Leelanund Singh v. Munoo- 
ranjan Singh (1873) I A. Supp 181. 

(u) Naravan Sineh v. Nirmian Chakravarti 


(1924) 3 Pat. 183, 51 I. A. 37. 

(v) Nilmoni Singh v. Bakranath Singh (1883) 

9 Cal. 187, 9 I. A. 104 ; Joykishen Mooker- 
jee v. Collector of East Bur divan (1864) 

10 M. I. A. 16. 

lw) (1867) 7 W. R. 17a 
(*) (1883) 9 Cal. 187. 

(y) Rajah Nilmoney v. Bakranath Singh (1868) 
10 W. R. 255. 

(*) Narain MuUick v. Badi Roy (1902) 29 CaL 
227. 

(a) Udoy Kumari v. Hart Ram (1901) 28 Cal. 
483; Harulas Acharjia v. Baroda Kishore 
(1899) 27 Cal. 38. 
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expenses. However, after deduction of all necessary outgoings from the total § 5 

rents duo to a ghatwal, the residue being his personal property, is as such liable to 

be seized and appropriated by his decree-holder (5). A tenant who has already 

acquired a right of occupancy in chowkidari chakran lands is protected by section 

51 of Act VI of 1870 and such a right is not destroyed by the Bengal Tenancy 
Act (c). 


In Bombay an alienation of service vatan land by the holder of it is good against 
himself unless the alienation is made to a vatandar (d). The subsequent abolition 
of the service renders the title of the alienee in possession (indisputable by the 
alienor s heirs, assuming that there is no family custom operating apart from the 
law which preserves service lands for the intended uses (e). But though the political 
and public tie, which kept a vatan estate together, may thus have failed, a con- 
current family custom producing an effect wholly or partly the same, may continue 
and may singly bind the hands of the successive holders of the property as strictly 
as before (/). It is only necessary to bear in mind that this “ estate,” the proprietary 
relation of a family to certain lands, is not by Hindu Law a quality of the lands ; 
it is a jural character of the family (g). The daughter of a vatandar is not a vatandar 
of the same vatan during her father’s lifetime (h). The fact that vatan land is 
attached to the office, deprives it of some of the incidents, which would attach to it 
if it were ordinary land in the possession of a Hindu family. According to the 
decisions of the Bombay High Court, the vatandar is entitled to alienate the land 
for the term of his natural life and his children, although not separate in interest 
from him, have no right to object to such alienation until after his death (t). 
Amongst Sudras governed by the Mitakshara an illegitimate son cannot inherit a 
vatan collaterally in preference to legitimate heirs. The right to sue for a declara- 
tion of heirship to a vatan does not accrue until the death of the widow of the last 
male holder of the vatan, the widow having a vested interest in it as the nearest 
heirfj). In Madras military service tenures were known as palayam. They were 
not inalienable. And none of the successive tenants could by his dealings deprive 
the next holdor of the source from which his duties might bo discharged (h). 


Lands held on Swastivachakam service tenure are not subject to attachment 
in execution of a decree, for the sale of such land is opposed to public policy and the 
nature of the interest affected ( l ). The land which formed the emolument of the 
office of a kamam did not become the family property of the poison appointed to 
the office although ho may have had a hereditary claim to the office. The land was 
designed to be the emolument of the person in whoso hand the office of the kamam 
might pass and was inalienable by him (m). A woman cannot hold the office of a 
karnam and whon the immediate heir is incapacitated, the nearest male sapinda of 
the deceased kamain is entitled to succeed to the office (n). Deducible from the 


(t) Rajkeshwar Deo v. Bunshidhur (1896) 23 Cal. 
873 ; Kustoora Kumari v. Benoderam Sen 
4 XV. R. Misc. Rul. 5. 

(c) Ram Kumar v. Ram Newaj (1904) 31 Cal. 

1021. 

(d) Narayan v. Kalgaunda (1890) 14 Bom. 404 ; 

Jagjivatuias v. Inulad Ali (1882) 6 Bom. 
211 . 

(*) Radhabat v. Anantrav (1885) 9 Bom. 198. 
(/) Keval Kuber v. The Talukdari Settlement 
Offirer (1877) 1 Bom. 586; Rajah Lee- 
lanund v. Thahur Alunrunjun 1. A. Sup. 
Vol. 181. 

it) Rany Padmavati v. Baboo Doolar Singh 
(1847) 4 M. I. A. 259: Ranv Srimuty 


Dibeah v. Rany Koond Luta (1847) 4 
M. 1. A. 292 ; Chundro Sheekhur Roy v 
A 'obin Soondur Roy 1865 2 C. XV. R. 197 
(h) Muktabai v. Antaji (1899) 23 Bom. 715 
(0 Narsinh v. Vaman (1910) 34 Bom. 91. 

(» Ravjt v. Sakuji (1910) 34 Bom. 321. 

(A) Appayasamt Nauker v. Midnapore Zamindari 
Co.. Ltd. (1921) 44 Mad. 575, 48 I. A. 100 
(0 Anjatteyalu v. Sri Venugopala (1922) 45 Mad.’ 
620. 

(m) V enkalarayadu v. Venkataramayya (1892) 
15 Mad. 284; Papaya v. Ramana (1884) 
7 Mad. 85. 

(«) Chandramtna v. Vcnkataraju (1887) 10 Mad. 
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above authorities is that freedom from service caused by commutation of money 
payment or abolition of military service, is destructive of the incident of inaliena- 
bility of these service tenures (o). 


Distinction between grant of office remunerated by use of land and grant of 
land burdened with service. — In the former case the land is prima facie, resumable, 
in the latter case it is not ; but the terms of the grant or the circumstances in which 
it was made may establish a condition of the grant that it was resumable. The 
onus will be upon the grantor to make out such a condition (p). 

Res extra commercium.” — There are certain rights, chief among them being 
spiritual duties and privileges attached to a religious office, that cannot be trans- 
ferred. They are res extra commercium, for instance, a sacerdotal office which 
belongs to the priest of a particular class. Similarly, a right to receive offerings from 
pilgrims resorting to a temple or shrine is inalienable. Whenever an image or idol 
is set up and consecrated there must be a shebail to serve and sustain the deity. 
His office is a sacred one and it does not follow, because in certain circumstances 
he may be entitled to alienate the temporalities of the deity, that in similar or any 
circumstances he is entitled to transfer the spiritual duties and privileges which 
appertain to his office (7). On the death of a husband his widow would take the 
shobaitship (r). Among the members of a Mitakshara family the right of shebait- 
ship passes by survivorship (s). An alienation of a pala or turn of worship only, 
apart from the dobutter land, is unreasonable in the absence of a custom established 
to that effect (t), nor is a sub-division of pala valid and a transfer by a shebait of his 
turn of worship to two persons in different shares is unreasonable (u). Being a 
point of law, objection to such a division may be taken in second appeal. A shebait 
is incompetent to sell his religious office for his own pecuniary benefit even if he 
sells to the person next in succession to the office (u). But the Privy Council has 
said that where custom relied on as sanctioning a transfer of their office and duties 
implies a right to sell the trusteeship for the pecuniary advantage of the trustees 
that circumstance alone justified the decision that the custom relied on is bad in 
law (u>). The urallers or managers of a pagoda have no power to transfer their 
urarma right (x). A term of worship is not an interest in immoveable property (t/) 
and therefore a sale thereof does not require registration (2). A right to receive 
offerings from pilgrims resorting to temples or shrines is inalienable (a). The 
privileges of a village priest to recover fees for the performance of religious cere- 
monies, no matter by whom they are performed, cannot be invaded (6). The office 
of a Malta Brahmin or Birtacharji is a right to perform personal service and not 
suscoptiblo of transfer (c). Vritti , a “ right of personal service ” (d), is inalienable, 
being in essence a sacred and personal right (e). Under Hindu Law Vrittis are 


(0) Hansulhar v. Ashutosli (1925) 4 Pat. 272; 

Appayasami Naieker v. Midnapore Zatnin- 
dan Co., Ltd. (1921) 44 Mad. 575, 48 1. A. 
100 . 

( P ) Lakhamgounda v. Baswantrao (1931) 33 Born. 
L. K. 974 ; Forbes v. After Mahomed 
1'uquee (1870) 13 M. I. A. 438. 

(q) Nagendra Nath v. Rabindra Nath (1926) 53 

Cal. 132. 

(r) Surettdro v. Doorga (1892) 19 Cal. 513, 19 

I. A. 108. 

(1) Kokilasari v. Mohunt Rudranand (1874) 5 

C. L. J. 527. 

(!) Nitya Copal v. Nani Lai (1920) 47 Cal. 990. 
(ul Nitya Gobal v. Nani Lai (19201 47 Cal. 990. 
(v) Panchanan v. Surcndra Nath, A. I. K. (1930) 
Cal. 180. 

lufs Rajah Vurmah v Ravi Vunnah (1876) 1 


Mad. 235, 4 I. A. 76. 

(*) Rajah Vurmah v. Ravi Vurmah (1876) 1 
Mad. 235, 4 I. A. 76. 

(y) Mahamaya y. Haridas (1915) 42 Cal. 455; 

Jagdeo Singh v. Rama Saran , A. I. R. 
(1927) Pat. 7 ; Jati Kar v. Mokunda (1912) 
39 Cal. 227 ; Eshan Chunder Roy v. Mon • 
mohini Dost (1878) 4 Cal. 683. 

(z) Mahamaya v. Haridas (1915) 42 Cal. 455; 

Jagdeo Singh v. Rama Saran, A. I. R. 
(1927) Pat. 7. 

(а) Puttcha Thakur v. Bideswari (1916) 43 Cal. 

28. 

(б) Wanutn v. Balaji (1890) 14 Bom. 167. 

(c) Durga Prasad v. Shatnbhu (1919) 41 All. 656. 
id) Ganesh v. Shankar ( 1886 ) 10 Bom. 395. 

(e) Manjunath v. Shankar (1915) 39 Bom. 26; 
Raiaram v. Ganesh (1898) 23 Bom. 131 
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regarded as generally extra commercium (/). As to transfer of the right of manage- () 

ment vested in the mahant of a mutt it is settled beyond controversy that such a 
transfer is beyond his legal competence. This principle is based on the ground 
that if the office to which is attached the conduct of religious worship and performance 
of religious duties wore to be held transferable, the very object of the religious founda- 
tion might bo defeated (g). An archaka (a priest who alone is allowed personally 
to attend upon the idol) cannot sell the emoluments of paricharika (assistant to 
the archaka not allowed to touch the idol)(/i). An alienation by a pujari of his 
office is not recognized (i). Nor is a purchase of an office involving the performance 
of Hindu religious worship (ji). A karima right in a pagoda is unsaleable (k). The 
office of an archaka in a temple could not be alienated where the alienation con- 
templated the introduction of a different ritual (/). The salo of religious trust is 
illegal (m). 


There is a dictum by the Privy Council that although in the case of a family 
idol the consensus of the family might give existing dedication another direction, 
this could not be done in the case of a public temple by consensus of the trustees (n). 
Gift of a grant for grantee’s parwarish for lifetime is invalid (o). An hereditary 
dharmakarta of a temple wire has assigned his office to a zemindar and consented 
to a decree being passed on the footing of such assignment is competent, neverthe- 
less, to bring a suit to sot aside a Court salo of temple lands treating such assign- 
ment as nullity (p). A transfer of Malabar Devaswam, tire right to manage a Malabar 
temple and its lands by way of lease for a sum of money, is illegal (g). 


An alienation by the hereditary managers of the management and lands with 
which a religious foundation was endowed is void (r), unless an alienation is made 
of a hereditary office in favour of a porson standing in the line of succession and 
not disqualified for the performance of the office by persona) unfitness (#). The 
right of managing a temple, of officiating at the worship and receiving offerings at 
the shrino cannot bo alienated (/). Property annexed to the office of kumum 
is inalienable notwithstanding that for some time it may have been enjoyed as 
private property (u). The office of sajjada naahin or mutawali of a religious endow- 
ment or wakf cannot bo transferred (a). Nor is the sale of a Maliornedan office 
to which are attached substantially the conduct of a religious worship and the 
performance of religious duties valid (tv). An inam land held by a kazi in view of 
remuneration for his services is inalienable (a:). 


(/) Govind v. Ramakrishna (1888) 12 Bom. 366; 
Ganesh v. Shankar (1886) 10 Bom. 395. 

(g) Paravad Das v. Mohunth Kriparam (1908) 

8 C. L. J. 499. 

(h) Narasimma v. Anantha (1882) 4 Mad. 391. 
ft} Kuppa v. Dorasami (1883) 6 Mad. 76. 

0) Juggamath v. Pershail Surmah (1867) 7 \V. R. 
266. 

(*) Kanni v. Achuda (1868) 3 M. H. C. R. 380. 
(0 V enkatarayar v. Srinivasa (1874) 7 M. H. C. 
R. 32. 

(m) Rajah of Cherakal v. Moot ha Rajah (1874) 
7 M. H.C. R. 210. 

(*) Konwar Doorganath Roy v. Rau Chunder 
Sen (1875) 2 Cal. 347, 4 I. A. 58. 

(o) Mohammed Shabbar v. Harnath Kuar , A. I. R. 
(1927) Oudh 436. 


(p) Subbarayudu v. Kotayya (1892) 15 Mad. 389. 
( 7 ) Rama Varma v. Raman Nayar (1882) 5 Mad- 
89. 

(r) Gnanasambanda v. Velu Pandaratn (1890) 

23 Mad. 271, 27 I. A. 69. 

(s) Munrharan v. Pratishatikar (1882) 6 Bom. 

298; l)ubo Misser v. Srinivas (1869) 5 
Bcng. L. R. 617. 

(/) Durga liibi v. Chanchal Ram (1882) 4 All. 81. 

(u) Seshaiya v. Gauramma (1869) 4 M. H. C. 336. 

( v ) Haji Alt v. A njutnati-i-I slamia, A. I. R. 

(1931) Lab. 379; Wahid Ali v. Ashruff 
Hossain (1882) 8 Cal. 732. 
w) Sarkum v. Rahaman (1897) 24 Cal. 83. 

*) Deviprasad v. Syed Waiiruddin (1935) Nag. 
L. R. 217. 
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offices were originally indivisible they are now deemed partible (y). Indeed, the 
vory name pal a or turn of worship shows that the right is partible. This involves 
by necessary implication the attribute of transferability ns amongst the members 
of the family of shebaits. It is also devisable. It follows consequently that the 
customary right to make a sale, mortgage, gift or lease of a pa/a in favour of persons 
within a limited circle is closely associated with and possibly developed out of the 
heritable, devisable and partible character of a pala. A custom of this description 
cannot bo characterised as unreasonable or opposed to public policy (z). Where 
by custom a right to perform puja by turns was conferred on Brahmins only a transfer 
of such a right in favour of a non-Brahmin is not valid (a). A sale followed by 
agreement to reconvoy amounts to a contract creating a personal rigid and is not 
transferable (6). An interest in the income of immoveable property assigned by 
way of maintenance to a Hindu widow by members of a family is not capable of 
being attached and sold in execution of a decree against the widow (c). So also is 
exempted from attachment and sale land which is assigned for maintenance of a 
widow with a proviso against alienation (d). But a heritable right to receive a 
certain monthly allowance originally assigned in lieu of a share of landed property 
is not a more right to maintenance or anything else exempted by the proviso to 
section 266 of the Civil Procedure Code and is saleable in execution of a decree (e). 

Building leases. — A transfer may be prohibited by contract between the parties. 
Amongst examples of such contracts are building leases where land is agreed to be 
leased by the freeholder for a period of 999 years entitling a builder to a lease con- 
tingently on his erecting and completing specified buildings. Such agreements 
usually contain a clause that the lessee shall not underlet or part with or otherwise 
assign the benefit of the agreement without the consent of the lessor except by way 
of mortgage subject to the terms of the agreement. In the absence of a prohibition 
the benefit of a contract that is the beneficial right or interest of a party under the 
contract and the right to sue to recover the benefits created thereby are assignable 
providod that (a) benefit is not coupled with any liability or obligation that the 
assignor is bound to discharge, and (b) the contract has not been induced by personal 
qualifications or considerations ns regards the parties to it (J). 


Property under a contract which an assignor can pass to an assignee is an 
actionablo claim ” within tho moaning of section 3 of the Transfer of Property 
Act unless vitiated by fraud (g). When personal considerations form tho material 
element of the contract it cannot bo assigned without tho promisor’s consent (h). 


(y) Trtmbak v. Lahshman (1895) 20 Bom. 495; 
Milt a Kutilh v. Neeranjan (1874) 14 Bcng. 
L. R. 160; Sethuramaswamiar v. Mer- 
swamiar (1909) 34 Mad. 470; Damodardas 
v. Uttamram (1892) 17 Born. 271 ; Naeia 
v. Muthacharry (1900) 11 M. L. J. 215, 
222; Limba v. Rama (1888) 13 Bom. 548; 
Raman v. Gopal (1897) 19 All. 428 ; Rajesh- 
war v. Gopeshwar (1907) 34 Cal. 828; 
Anund v. Boyhantnalh (1867) 8 W. R. 193; 
Ram v. Taruck (1872) 19 W. R. 28; 
Drbendro v. Odit (1878) 3 Cal. 390; Eshan 
Chunder v. A lontnohini (1878) 4 Cal. 683; 
Goopee v. Thakoordas (1882) 8 Cal. 807. 
(*) Mahamaya v. Haridas (1915) 42 Cal. 455; 
Jagedeo Singh v. Ram Saran, A. I. R. 
(1927) Pat. 7. 

(a) Mahamaya v. Haridas (1015) 42 Cal. 455; 


Jagdeo Singh v. Ram Saran, A. I. R. (1927) 
Pat. 7. 

(5) Vthandi v. Ragavachari (1906) 29 Mad. 307. 

(c) Gulab Kuar v. Bansidhar (1893) 15 All. 371. 

(d) Diwali v. Apaji Ganesh (1886) 10 Bom. 342. 

(e) Salamat H ossein v. Luckhi Ram (1884) 10 

Cal. 521. 

(/) Nalhu Gangaram v. Hunsraj Alorarji (1907) 
9 Bom. L. R. 114: Jaffer Meher Ali v. 
Budge Budge Jute Mills Co. (1906), 33 Cal. 
702 ; Natnasivaya v. Kadir Ammal (1894) 
17 Mad. 168; Farrow v. Wilson (1869) 4 
C. P. 744 ; Humble v. Hunter (1848) 12 
Q. B. R. P. 310. 

(X) J offer Meher Ali v. Budge Budge Jute Mills 
Co. (1907) 34 Cal. 289. 

(A) Toomey v. Rama (1890) 17 Cal. 115. 
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Pre-emption. — A right to pre-emption is a right of substitution ( i ) and is S. 6 
inalienable. It is not a repurchase and operates from the date of the sale in favour 
of the original purchaser It is incident to the ownership of one land and a 
burden on the ownership of another land. On general principles the incident and 
the burden respectively will follow such lands (k). The sole object of the right of 
pre-emption is the exclusion of such strangers as aro objectionable to the pre-emptive 
co-sharers of tho vendor. It is purely a personal right, which canr.ot be transferred 
to anyono except tho owner of the property affected thereby (/). A decree for pre- 
emption cannot be transferred as the effect would be to place the transferee in pos- 
session without the trial of the question whethor Ruch a transferee had a pre- 
emptory right in preference to tho purchaser against whom tho decree was 
obtained (m). From its very origin and nature it is a transient right in its very 
conception and nature and being a porsonal privilege of tho pre-emptor cannot be 
made tho subject of sale or bargain of any other kind (n). 


This doctrine of pre-emption is peculiar to Mahomedan Law and based upon 
justice, equity and good conscience. Applying this doctrine, a co-sharer in a village 
who had under the Wajib-ul-arz a right to the mortgago of a share in such village 
and in anticipation of obtaining the mortgage mortgaged such share to a stranger 
thereby forfeited such right (o). There is no objection to a pre-emptor being a 
Mahomedan and the vondor and purchaser being Hindus (p). The Hindus of Bihar 
have adopted tho Mahomedan Law of pre-emption for a long time (q). Where the 
existence of tho custom under which tho Hindus havo the same right of pre-emption 
under Mahomedan Law as Mahomedans in any district is generally known and 
judicially recognized it is not necessary to assert or piove it (r). There must be no 
delay in tho assumption of tho claim of pre-emption ( h ). There is no right to pre- 
emption whore property is transferred in consideration of a partial release by a 
Mahomedan wife in respect of dower debt (/) or whore a sale is made in exchange for 
the maintenance right (u) nor is there any right of pre-emption in case of an 
exchange (u) or mortgago (i/;) or perpetual lease (x) unless tho annual rent is sub- 
stantially equal to the Government revonuo assessed and no right of ro-entry is 
reserved (</). A relinquishment for consideration by tho reversioner to the vendee 
of tho widow of his right to sue to sot asido the sale does not amount to a sale for 
purposes of pro-omption ( 2 ) but a sale of tho bankrupt’s proporty by the Official 
Assignee (a) or by tho Official Receiver (6) is subject to tho right of pre-emption 
and does not defeat that right. And a mortgage by a pre-emptor who had obtained 
a decroo for possession of the pre-empted property, to a strunger to provide the 
pre-emptive price does not destroy his pro-omptivo rights under the decree (c). 
Under Mahomedun Law, bofore it can be hold thnt the Bale is complete there must 


(0 Shiwaji v. Ratiram, A. I. R. (1926) Nag. 171. 
(f) Collator Singh v. Madari Lai, A. I. R. (1925) 
Oudh 132. 

(A) Mina Sadiq Husain v. Mahomed Karim, 
A. I. R. (1922) Oudh 289. 

0 Jasudin v. Sahharam (1912) 38 Bom. 139. 

m) Ram Sahai v. Gaya (1885) 7 All. 107. 

n) Raj jo v. Laltnan (1883) 5 All. 180. 

o) Rajjo v. Lalman (1883) 5 All. 180. 

p) Zamir Husain v. Daulat Ram (1883) 5 All. 

110 . 

(?) Jadu Lai v. Janki Koer (1908) 35 Cal. 575; 
Fakeer Rawot v. Sheikh Emambuksh (1863) 
W. R. (F. B.) 143. 

(r) Jadu Lai v. Janki Koer (1908) 35 Cal. 575. 

(*) Jadu Lai v. Janki Koer (1908) 35 Cal. 575. 

(t) Talib Ali v. Kaniz Fatima Begam, A. I. R. 


(1927) Oudh 204. 

m ) Rajjo v. Lajja, A. !. R. (1928) All. 204. 
v) Samar Bahadur v. Jit Lai, A. I. R. (1924) 
All. 390. 

(w) Mutsaddi I^il v. Bhola Nath, A. I. R. (1925) 

Lah. 55. 

(x) Bhairo Terrari v. Ramnath Rai, A. 1. R. 

(1924) All. 60. 

(y) Zulfar Khan v. Sant Baksk Singh, A. I. R. 

(1922) Oudh 81. 

(x) Nihala Ram v. Pannun Ram, A. I. R. (1927) 
Lah. 147. 

(a) Sheo Daran Singh v. Kulsum-un-nissa (1927) 

49 All. 367, 54 I. A. 204. 

(b) Brij Narain v. Kedar Nath (1923) 45 All. 

186. 

(c) Bela Bibi v. Akbar Ali (1902) 24 All. 119. 
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S. 6 be cessation of the right of the vendor in the property' and the solution of this matter 
is to be found in determining in each case what the intention of the party was (d). 

Clause (dd) — Future Maintenance. 


Insertion.— This clause was added by section 7 of the Transfer of Property 
(Amendment) Act. 1929 (20 of 1929), for the protection of maintenance to which 
qualified owners are entitled ami to set at rest conflicting decisions. 

Future maintenance. — The rule prohibits the assignment of future maintenance 
only in whatsoever manner arising, secured or determined. Arrears of maintenance 
may bo assigned. 

In whatever manner arising.— Maintenance of a Hindu widow may arise in 
several different ways, either us the widow of a coparcener in a joint family or as 
widow of the last male holder or it may arise under the will of a testator or by 
deed. Besides the widow, in Hindu Law other females are also entitled to main- 
tenance. Under section 488 of the Criminal Procedure Code, 1898, an illegitimate 
ohild is entitled to maintenance, and so in matrimonial proceedings is a wife 

entitled to alimony. Every father is under a legal obligation to maintain his child 
during minority. 

Secured. Maintenance of a Hindu widow is not a charge upon the property 
unless the charge is created by agreement between the parties or by a decree of the 
Court (-’). Future maintenance so secured cannot be the subject of an assignment. 

Determined. Maintenance may be a personal right or may be fixed by agree- 
ment or by decree of the Court. Prior to the insertion of this clause the Calcutta 
High Court held that where future maintenance is merged in a judgment the right 
under the judgment is assignable (/). To the same effect was a dictum of the 
Bombay High Court (jy). A Full Bench of the Madras High Court followod the 
same view (h). A contrary view was hold by the latter Court where the right was 
personal ( i ). The conflict has been sot at rest, for although an agreement or decree 
would make such a right dofinito this clause enacts that such a right, being neverthe- 
less created for the personal bonofit of the qualified owner, is inalienable. 

Property in lieu of maintenance. — -Whore property has been given in lieu 
of maintenance the transfer of such property during the lifetime of the person 
entitled to maintenance is valid (jT). 


Allowances.— Whore allowances are reservations out of the income of the estate 
to which a settlor is fully entitled they are his property and are not in the nature of 
maintenance grants personal to and inalienable by the holder of the allowances (k). 
Hereditary grant of an allowance of paddy out of the melvaram of certain land is 
not a right to future maintenance and is not exempt from attachment ( l ). 


Surrender of life-interest. — Whore a widow who had succeeded as heir to her 
husband s properties surrendered her life- interest thoroin to the nearest reversioner 
who in return agrood to hor residing in the family house and sharing the meals of 
the family or to her receiving a certain amount of paddy annually if she chose to 
live away from the family house, the option being oxorcisablo by her at her will and 

fS l2? U r^L?\ Janki Koer ( l® 08) . 3 * Ca ‘- 57S - (0 Subraya v. Krishna (1923) 46 Mad. 659 

g /Uad^uTv 'fltuda r "/f Jf(l 9 ?i ,°38 Cal^l 3. <«» 32 > « All. 

» 5!T. T. » S <««■ 

J^aSiJtbadlW £ a lu,\ A i napUr,U V - I (0 Vaid * na ' h « v. Eggia (1907) 30 Mad. 279. 
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without her being subject to any liability to elect once and for all, it was held ft 

that the right to maintenance conferred on the widow was purely “ personal ” to 
her, and was not transferable (m). 

Attachment. — Under section GO (n) of the Code of Civil Procedure, 1908, a 
right to future maintenance is not liable to attachment or sale ( n ). An annuity 
given by will can be attached and sold as it is not a right to future maintenance (o). 

Alienation. — A compromise by a Hindu widow with the reversioner in relation 
to her husband’s property restricting alienation prevents her from having a dis- 
posing power and consequently the property cannot be attached (p). A mortgage 
by a Hindu widow of property transferred to hor in lieu of maintenance for the 
period of her limited interest does not infringe the rule ( 7 ). 

A deed of gift was made by u Hindu widow and her mother-in-law to the 
daughter of the latter in consideration of the daughter agreeing to maintain both 
the donors. The transaction was held to be a family arrangement binding upon the 
parties to it (r). 

Alimony. — This is maintenance awarded against an erring husband and as such 
is a personal right of an aggrieved wife, consequently it is not alionablc (s). 

Residence.— The right of residence is not dealt with by this clause but it would 
be included in clause (d) us did maintenance prior to the amendment. 

Babuana property. — This is property granted in accordance with the family 
custom of the Darbhanga Raj to the junior male members in lieu of maintenance 
subject to the proprietary rights of tho grantor and his ultimate claim as reversioner 
on tho extinction of tho granteo’s descendants in the male line. The grantee has 
a right to alienate tho property subject only to the contingent interest of the 
grantor (f). 

Kharch-i-pandan. — This is a personal allowance, and in the absence of any 
clear provision in the deed signed by the prospective husband, fixing tho allowance 
in favour of his wife, that it was alienable, it could not bo hold so on tho mere fact 
that the payment was secured by a charge on immoveable property (a). 


Clause (e) — Mere Right to Sue. 

Amendment. — This clause was amended by section 3 (i) of the Transfer of 
Proporty Act, 1900 (2 of 1900), by the omission of the words “ for compensation 
for fraud or for harm illegally caused,” thus making it wider than it originally stood. 

Mere right to sue. — In the section tho word “ more” means bare or naked (t>). 
It is used in tho same sense ns in sub-clause (a). Prohibition against transfer in 
clause (e) is principally aimed at suits for recovery of mesne profits and damages 
arising either in tort or in contract. It is a personal right. A transfer of an 
actionable claim is not a transfer of a more right to sue. A mere right to sue for 
broach of a contract is not assignable oithor under the Transfer of Property Act or 


(tn) Subraya v. Krishna (1923) 46 Mad. 659. 
\h) Palihandy v. Krishnan Naif (1917) 40 Mad. 
302; Asad Alt v. Haidar Ah (1911) 38 Cal. 
13; Nanammai v. The Collector of Trichi- 
nopoly (1910) 20 M. L. J. 97 ; Tara Sundari 
v. Saroda Charan (1910) 12 C. L. J. 146; 
Haridas v. IJaroda (1900) 27 Cal. 38; 
IJasangowda v. Irgowdatlt (1923) 47 Bom. 
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to) Gopai Lai v. Marsden (1005) 10 C. W. N. 1 102. 
[P) Hasangowda v. Irgmcdatti (1923) 47 Bora. 597. 
(?) Bal Krishna v. Paij Singh (1930) 62 All. 


705. 

(r) A titiu v. Shripali (1930) 32 Bom. L. K. 705 

(s) In re. Robinson (1881) 27 Cb. D. 150. 

(1) Ram Chandra v. Mudeshu-ar (1906) 33 Cal. 
1158; Rameshwar v. Jibender (1905) 32 
Cal. 683. 

(u) Alla / Regain v. Rrij Narain (1929) 51 All. 
612; Subraya v. Krishna (1923) 46 Mad. 
659 ; Tara Sundari v. Saroda Charan (1910) 
12 C. L. J. 146. 

(t/) Shankarappa v. Khalumbi (1932) 56 Bom. 
403. 
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(j under the Common Law even though the breach was in respect of the discharge of 
an obligation binding on the transferee (to). A sale by the Official Receiver of an 
insolvent’s property of which he had never been in possession and which was of a 
nebulous nature is a mere right to sue (x) and so also a sale by the Official Assignee 
in insolvency of lands in possession of alienees from the insolvent are sales of the 
right to litigate and are to be deprecated, for oven if they are not within this clause 
they are open to the same objection (y). A right to take accounts and to recover 
such sum as may be found due by an agent is not assignable, being a mere right to 
suo(;), but a right to recover an ascertained and definite debt from an agent is 
transferable (a), though in both cases there cannot be a purchase of a mere right to 
sue for accounts (£*). The right of a co-sharer to profits against his co-sharer is 
alienable (c). Nor can an agent assign his right of indemnity before rendering 
accounts (d). The tost of transferability is whether the inchoate right is attachable. 

But whore money is duo by an agent or purchaser to his principal or vendor 
the claim of the latter may be attached and sold in execution of a decree against 
him although the amount of the debt is unascertained at the time (e). Interest 
on a debt due prior to the assignment is not transferable as it is a mere right to 
suo(f). A claim for interest by way of damages tinder section 73 of the Contract 
Act is a more right to sue and cannot be transferred (g). There is no provision in 
the Contract Act for the recovery of earnest money. The remedy is merely one 
for loss or damage caused as on a contract broken under section 73 of the Indian 
Contract Act which benefit is merely a right to sue and cannot be transferred ( h ). 
Whore a chit I i containing a list of borrowed articles with their price was assigned 
it was held that the assignment was of a personal claim which could not be trans- 
ferred. What was recoverable was money in the form of damages which after a 
breach is not an actionable claim but a mere right to sue (i). A claim to damages 
for use and occupation from a tenant holding over is a mere right to sue and not 
assignable (j). Nor can a more right to sue for the remainder of maintenance 
allowance that may fall duo in future bo transferred (fc). An assignment of rights 
under an executory contract for the future sale of immoveable property is not a 
mere right to sue, although a right to sue is involved in it on breach of its condi- 
tions (/). And a contract providing that the purchaser shall roconvey the property 
to the vendor for consideration if the vendor offered to purchase the same at the 
time stated and for the amount mentioned is enforceable by the assignee. It was 
not an incomplete contract the benefit of which could not be assigned to a stranger 
until the offer has been accepted by the tender of the price (m). Whether a claim 


(tr) Gopala Iyer v. Ramaswatni (1911) 21 M. L. J. 
153 anti (1912) 22 M. L. J. 207. 

( x ) Nazir Hasan v. Mat in-us zaman , A. I. R. 
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(1933) Cal. 461. 

(б) Khetra Mohan Das v. Biswa Nath (1924) 

51 Cal. 972 ; Ramaseshiah v. Ramiah , A.l.R. 
(1926) Mad. 417. 

( c ) Susai Lazar v. Ramaswami , A. I. R. (1933) 
Mad. 710. 

(J) Ghisulal v. GambhirmaU (1935) 39 C. W. N. 


606. 

(e) Madho Das v. Ramji Patak (1894) 16 All. 
286. 

(/) Baijnalh v. Parmeshwar Dayal, A. I. R. 
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• 

for damages arising out of a breach of contract or in tort is a mere right to sue is a S. 6 

question to be decided on the facta of each case (n). A suit to enforce an agreement 
to lend money on a mortgage is not maintainable. Though it is open to the mort- 
gagor to sue for damages for breach of the agroeinont to lend money he cannot 
transfer such a right. Hence an assignee of his for part of the consideration due 
for a mortgage not paid is not entitled to rocovor (o). But a personul right under 
a settlement is transferable (p) and so is a right to contribution (7). 

Mesne profits. — A right to sue for mesne profits is not transferable (r) even 
though they be in the nature of damages (a). Mesne profits are unliquidated 
damages. It is not a claim to any debt or to any beneficial interest in immoveable 
property. Like other profits,* mesne ’are the difference between the amount realised 
and the expenses incurred in realising it (0. 

According to the Code of Civil Procedure, 1908, “mesne profits” mean those 

profit* which the person in wrongful possession of such property actually received 

or might with ordinary diligence have received therefrom, togotlior with interest 

on such profits, but shall not include profits due to improvements made by the 

person in wrongful possession. Those words may be sub-divided into two parts. 

I he cases distinguish botwoen an assignment of an interest to which a right to sue 

is incident and the sale of a mere right to sue. The former is valid while the latter 

is not (u). Defendants 1 to 4 and one Aminabai woro entitled to a certain property 

which was decreed to them on partition. Aminabai sold to plaintiff her one-fifth 

share with a right to recover mesne profits for four years from the defendants. It 

was held that a sale of land together with an incidental right to recovor mesne 

profits attached to the property itself is valid. Section 0 (e) does not apply to such 
a sale (t>). 

Tho Courts of Calcutta (w), Allahabad (.r), Patna (//) and Nagpur (2) have 
adopted tho same viow, viz., that the assignment of a mere right to sue does not 
convoy any property but it would bo otherwise if the property itself bo transferred. 

The Madras decisions have not been uniform. It was there held that a transfer 
of claim for past mesne profits is invalid (a). Their soundness was doubted in a 
subsequent case by the same High Court (6). Again, a right to mesne profits 
accrued before sale cannot bo transferred (c). Turning to the English cases they also 
emphasiso the distinction between assignment of a bare right of action for damages 
and tho sale of property with all incidents attached to it and uphold the validity 
of tho latter(cf), S&elamirva'a casoand tho earlier coses of the Calcutta (e), Allahabad (/) 
and Madras ( 7) High Courts were the result of an unnecessary close adherenco to 
(») 
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(r) 
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9) 

<«) 

(v) 

(w) 
tf) 


Vishindas v. Thawerdas, A. 1. K. (1925) 
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Mad. 308 ; Goviwtaswami v. Ramaswami 
(1916) 30 M. L. J. 492. 
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S. 6 the law of Torts in English Courts overlooking the distinction between a bare right 
to sue and a right only subsidiary to the enjoyment of the property itself. The 
Madras decision above referred to was to recover damages from an agent for being 
negligent in collecting rents and it was held that it was a mere right to sue within 
the meaning of section G (e). A transfer of a right to part mesne profits is invalid (h). 
Where a right to mesne profits has been declared by a decree but the exact amount 
has been left to be ascertained at a future stage in the same suit a transfer of such 
right is not invalid (i). Here the mesne profits are merged in the judgment before 
the assignment and the right under the judgment is assignable although the original 
cause of action is not. Transfer of property which is the subject of litigation is not 
a transfer of a mere right to sue(j). 


Damages. — Damages follow on a breach of contract. The benefit of a contract 
is assignable (/. ). What is prohibited is the transfer after a breach of a right to sue 
for damages whether founded on contract or on tort. On breach of contract by the 
seller the purchaser who was entitled to claim damages transferred his right to re- 
cover the same to the plaintiff. It was held that the transfer was not of an actionable 
claim but of a mere right to sue prohibited by clause (e) of the section ( l ). And 
where after the seller’s broach the purchasers became insolvent and the Official 
Assignee assigned the claim to one S.C., who again assigned it to the plaintiff who 
instituted the suit for recovery of damages, it was held that the assignment of a 
claim for damages for breach of contract after breach was not an actionable elaim 
but a mere right to sue within the meaning of section 6 (e) and therefore not transfer- 
able (m). Both these were cases of unliquidated damages for breach of contract. 
A claim for unascertained damages for breach of contract is not assignable (n). 
Applying the last mentioned case, the Madras High Court held that a more right to 
recover damages for negligence of an agent in failing to collect rent cannot be 
transferred (o). Where a claim is founded on tort it is well settled that the claim 
is not assignable (p). But where a broken contract gives right to specific perfor- 
mance a transfer of such a right is not opposed to law ( 7 ). Under the Code of Civil 
Procedure, section GO (e), a mere right to sue for damages is not liable to attachment 
and sale and therefore there can bo no assignment of a mere right to sue. 


Actionable claim. — This is defined by section 3 of the Act and differs materially 
from a “ more right to sue.” The former is attachable and can bo sold in execution 
while the latter cannot. Actionable claim can bo assigned while under this clause 
the assignment of a “ more right to sue ” is prohibited. The definition of actionable 
claim was inserted by section 2 of the Transfer of Proporty Act, 1900 (2 of 1900). 
Whore as a rosult of cross transactions of sale and purchase the total amount of 
difference in favour of the plaintiff No. 1 amounted to a certain sum and he assigned 
the right to recover the amount to plaintiff No. 2 in discharge of a debt due by him. 
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the defendant’s contention that the amount of differences was really damages for 
breach of contract and plaintiff No. 1 had merely a right to sue to recover the amount 
and the assignment to No. 2 was invalid under this clause was disallowed (r). On 
a transfer of land a covenant running with the land follows with it. A suit on such a 
covenant is not within this clause (*). Again, money due under a licence is not 
damages and may be validly assigned (t). Nor is a suit to recover money found 
due on taking of partnership accounts by the assignee of the partner founded on 
a mere right to sue but is an actionable claim (a). But where a partner having 
assigned Ins share to a stranger without the consent of his other partners, it was 
held that no immediate rights accrued to the assignee against the others. Such 
an assignment did not operate as an immediate dissolution of the firm nor has the 
assignee a right to call for an account of the profits. He 1ms to accept the profit 
as agreed to by the partners. It is only when dissolution occurs that the right of 
the assignee arises to take action in the same way as Ids assignor could have done 
to claim an account as from the date of the dissolution (e). Here the Bombay 
High Court dissented from the view taken by the Calcutta High Court that the 
assignment operated as dissolution of the partnership and entitled the assignee to 
sue (w). his is in accordance with section 29 (i) of the Partnership Act, 1932 
sub-section (2) of which enacts that if the firm is dissolved, or if the transferring 
partner ceases to bo a partner, the transferee is entitled as against the remaining 
partners to receive the share of the assets of the firm to which the transferring partner 
is entitled, and. for the purpose of ascertaining that share, to an account as from the 
date of the dissolution. A claim to recover sums which the agent fraudulentlv omits 
to bring into account with the principal from the agent if he has collected them 
if he has not, from the persons from whom they are due. is an actionable claim and 
not merely a right to sue and can be validly assigned (*). A transfer of rents due 
prior to the transfer of immoveable property does not fall under section 8 of the 
Act and clause (e) is not a bar to the maintainability of the suit ( y ) but a claim to 
damages for use and occupation from a tenant holding over is a mere right to sue 
and not assignable (z). And an assignment of rents cannot operate in respect of 
future possible leases that may come into existence as the result of a renewal. 


S. 6 


A lesseo covenanted to pay Government revenue and rendered himself liable 
in damages for broach of covonant. The lessor sold the property to the purchaser 
after the lessee had failed to pay instalments of revenue which was paid by the 
purchaser and doducted from the purchase price. Later the lessor executed a 
deed by which he assigned to the purchaser Ins right to recover instalments, 
appointing him an attorney to sue for them. It was held that the assignment was 
not a transfer of a right to sue but a definite sum of money and was a transfer of 
actionable claim under section 130 of the Act (a). An assignment of a debt 
uncertain in amount which will become certain when accounts are finally dealt 
with doos not offend against the terms of clause (o) of the section (6). 


(r) Nagappa v. Badridas (1930) 32 Bom. L. R. 
894. 

•) Jagannath v. Kalidas (1929) Tat. 245. 

<) Ramaswami v. Abdul Kaddus, A. I. R. (1926) 
Mad. 978. 

(“) Shrinath v. Kanhaiyalal, A. I. R. (1924) Na*. 
145 ; Thawerdas v. Vishandas, A. I. R. 
(1925) Sind 72. 

(v) Dhanaji v. Gulabchatid (1925) 27 Bom. L. R. 

409. 

(w) Jugqut Chunder v. Rada Nath (1884) 10 Cal. 

069. 


(x) Ramiah v. Rukmani (1913) 24 M.L. J. 313. 

(y) Kowtah v. Yarudala V'enkayya. AIR 

(1923) Mad. 177 ; Ram Charon v. hit 
Nazeeran, A. I. R. (1935) All. 342. 

(1) (rovindasatvmi v. Ramasaumi (1916) 30 M. 
I.. J. 492 ; Rama Rattar v. Raman Rutty 
(1923) 44 M. L. J. 236. y 

(a) Manmatha Nath v. Hedait Alt (1932) 34 Bom 

L. R. 489, 59 I. A. 41. ' ra ‘ 

(b) Mathu v. Achu (1934 ) 57 Mad. 1074 ; O' Dris- 

coll v. Manchester Insurance Committee 
(1915) 3 K. B. 499. "" 
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Right of indemnity. — An agent who lias a right of indemnity from his principal 
is entitled to sue upon it after rendering accounts, but not before he has accounted. 
It is a mere personal right to sue which cannot be assigned under section 6 (e) of 
the Transfer of Property Act (c). 


Clause (/) — Public Office. 

Public office. — In England the sale of public offices is governed by Statutes 
5 and 6 , Edw. 6 . There is no definition of a public office in the Act, but a public 
office would bo one held by a public officer. According to section 134 ( 5 ) of the 
Government of India Act, “ office ” includes place and employment. Under this 
clause a public office cannot bo transferred. To make an office a public office the 
pay must come out of national and not out of local funds (d). A partnership agree- 
ment is not an assignment as to be void as infringing the Sale of Offices Act, 1651, 
and Sale of Offices Act (1S09) (e). 

Salary of a public officer. — This cannot be transferred whether before or after 
it has become payable. A public officer is defined in section 2 (17) of the Code of 
Civil Procedure, 1908 ; under section 60, sub-clauses (h) and (i), the salary or allow- 
ance of a public officer is not liable to attachment and sale except as therein provided. 
A receiver appointed in a suit is a public officer (/). So also one appointed in insol- 
vency ( 0 ). A Cantonment Committee (A), a British officer in the Indian Army (i), 
an officer in the Indian Staff Corps (j), are public officers. An assignment by a 
Puisne Judge of the Supreme Court of Madras of the sum to be paid to the “ legal 
personal representatives ” of such Judge not being payable during the lifetime of 
the Judge is not an assignment of salary, within the Sale of Offices Acts, 1661 (c. 16) 
and 1809 (c. 126) contrary to public polioy ( k ). 


Clause (g) — Stipends and Political Pensions. 

Stipends to pensioners of Government. — Stipends allowed to military, air force 
and civil pensioners of Government are not transferable. The words “ air force ” 
were inserted by section 2 and Schedule 1 of tno Repealing and Amending Act, 
1927 (X of 1927). There is no mention of naval pensions in sub-clause (g). 

Pension in section 11 of the Pensions Act, 1871, is a periodical allowance 
on account of past services or particular merits or as compensation to dethroned 
princes, their families and dependants ( l ) or periodical allowances made by Govern- 
ment on political considerations or on account of past services or present infirmities 
or as a compassionate allowance (m). Evidently “ pension,” “ pay,” or ” allowance” 
are treated as all of them ejuadem generis, importing persons entitled to periodical 
money payments. The money paid to a retired military officer for the commuta- 
tion of pension does not retain its character os pension so far as to prevent it from 
being taken in execution (n). A percentage received by a khot for collecting the 
assessment is not “ salary,” nor is such a khot a “ public officer,” within the con- 
templation of section 60, clause (h) of the Civil Procedure Code, 1908 (o). A personal 


(c) Ghisulal v. Gabhirmall (1935) 39 C. W. N. 

606 . 

(d) Re. Mirams (1891) 1 Q. B. 594. 

(*) SUrry v. Clifton (1850) 19 L. J. C. P. 237. 

(/) Prasaddas v. K. S. Donnerjee (1930) 57 Cal. 
1 127 ; Radharam v. Puma Chatulra (1930) 
34 C. W. N. 671. 

) DeSilva v. Govind (1920) 44 Bom. 895. 

) Cecil Gray v. Cantonment Committee (1910) 
34 Bom. 583. 

(0 Kerine v. Murray (1919) 42 Bom. 716 ; Husain 
llaksh v. Uriggin Shaw (1933) 55 All. 648; 
Hoy v. Ram Chandar (19171 39 All. 308. 


U) Watson v. Lloyd (1901)25 Mad. 402 ; Calcutta. 
Trades Association v. Ryland (1896) 24 Cal. 
102 . 

(A) Arbuthnot v. Norton (1846) 3 M. I. A. 435, 
13 E. R. 474 P. C. 

(t) The Secretary of State for Itulia in Council v. 

Khemchand Jcychard (1880) 4 Bom. 432. 

(m) Subraya Afudal* v. Velavuda Chetty (1907) 30 
Mad. 153 ; Jib an Krishna v. Sripali Charan 
Dey (1904) 8 C. W. N. 665. 

In) Crowe v. Price (1889) 22 Q. B. D. 429. 

(o) Ravji Moreshwar v. Sayajirao Ganpatrao 
(18891 13 Bom. 673. 
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covenant by a coroner to pay percentage of fees received at every inquest is not 
illegal (p). Bonus granted by the Government in addition to pension to an officer 
compulsorily made to retire on account of reduction in the public service is not a pen- 
sion (q). Zemindari granted as a reward for sorvices rendered to Government is not 
a pension (r). immoveable property granted in lieu of pension is not a pension (a). 
A grant which purports to be a grant only of the royal share of the revenue 
given in commutation of cash is a grant of revenue only (t). 


A grant of land revenue is not a pension (u) but it may take the form of an 
assignment of land revenue depending upon the circumstances of each case whether 
or not a particular assignment of land revenue is a pension (v). There is no prohi- 
bition against an assignment of a pension not granted on political considerations 
or on account of past services or present infirmities or as a compassionate allow- 

ance The same Court, however, was divided in opinion as to whether a pension 
included a grant of land revenue (to). 


Political pensions.— These are exempt from attachment under section 60 

sub-section (g). A pension guaranteed payable by the Government of India by a 

treaty obligation contracted with another sovereign power is in the strictest sense 
a political pension (x). 


A pension payable to a political prisoner by the Government of India under 
Regulation III of 1818 does not cease to be a political pension because the Govern- 
inent of India under some arrangement gets a foreign State to remit the amount to 
the Government Treasury for payment. But it falls under the Pension Act XXIII 
of 1871. An agreement entered into by such prisoner with a creditor empowering 
the latter to withdraw the amount from time to time in discharge of his debt is 
void under the provisions of the Pensions Act as well as clauses (d) and (g) of section 
6 of the Transfer of Property Act (y). Even though the political pension be unpaid 
at the time of the prisoner’s death it is not liable to attachment. The character 
of the fund remained unchanged so long as it remained unpaid in the hands of the 
Government (z). There is no presumption that a jaghir is a political pension. The 
onus is on the person who alleges it (a). 


Clause (h) Transfer Opposed to Interest or Against Public Policy or 

to a Disqualified Person. 


Sub'Clause (1). — This clause is sub-divided into three parts. The first part 
forbids the transfer of an interest in proporty where the act of transfer is foreign to 
such interest, for example, lands hold on Swastivachakain (service tenure) cannot 
be transferred as the sale of lands is opposed to the nature of interest affected (6). 
Land burdened with performance of service of a public nature is inalienable, as 
already seen in dealing with clause (d). Neither titles nor can medals and decora- 
tions be disposed of except according to regulations laid down by royal warrant (c). 


(P) Pugh v. Carttar (1851) 17 L. T. O. S. 107. 

7) Khasim v. Curlier (1882) 5 Mad. 272. 

(r) Lachmi Naraxn v. Makutxd Singh (1904) 26 
^ill. 617. 

(*) Amna Bibi v. Najmun-Sitsa (1909) 31 All. 
•^ 82 * 

(1) Balttanl Ramchandra v. The Secretary of State 
(1905) 29 Bom. 480. 

(«) Duni Chand v. Gurmukh Singh, A. I. R. 
(1930) Lah. 816. 

w Alma Ram v. Kehar Singh, A. I. R. (1930) 
Lah. 904. ' 

(w) Bhoopal Rai v. Shiam Sunder, A. I. R. (1929) 
All. Ts|. 


[*) Utsiiamoar Nath 


O') 


(*) 

(a) 

(*) 

<«» 


1 rruiua All n. nan (1891 


18 Cal. 216, 17 I. A. 181. 

Satraji Dongerchand Firm v. Madho Sine) 
M927) 50 Mad. 711 ; Muthusami Naidu v 
Pritice Alagui (1903) 26 Mad. 423. 

Valia Thamburatti v. Anujani Kunhunn • 
(1903) 26 Mad. 69. 

Dunt Chand v. Gurmukh Singh, A. I. R 
(1930) Lah. 816. K ' 

Anjaneyalu v. Sri Venugopala (1922) 45 Mad. 
620. 

See. II, Regimental Debts Act (1893) 56 Viet 
Ch. V. ; also see sec. 30 of the same Act 
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5^ (j Property settled on trust which does not contain a power of alienation cannot be 
transferred. A compulsory deposit in any Government or Railway Provident 
Fund shall not in any way be capable of being assigned or charged ( d ). And where 
property is transferred to a married woman or for her benefit on condition that she 
shall have no power during her marriage to transfer or charge the same or her bene- 
ficial interest therein cannot be transferred (e). 

Primogeniture is a custom only and not a right (/). The rule of primogeniture 
which prevails in England is applied to impartible estates in India, some of which 
by custom have been hold not to be alienable. In India succession to certain 
ancestral estates are governod by family custom according to the rule of lineal 
primogeniture. According to the law as understood prior to the decision in Sartaj 
Kuari v. Deoraj Kuari ( g ), an impartible Raj had been considered inalienable, but 
it was recognized in that case that the general rule thus established might be dis- 
placed by proof of family local custom restricting alienation ; the onus of proving 
the custom being cast upon the person who alleged it. The trend of modem deci- 
sions is that the holdor of impartible estates can alienate it by deed inter vivos (A) 
or by will (i). In the Madras Presidency a single family cannot, by not alienating 
property for a number of years, create a custom which would compel a Court to 
uphold that the property is inalionable ( j ). 

Religious endowments in this country, whether they are Hindu (Devasathan 
or Sevasthan) or Mahomedan (toakf), are not alienable though their income may be 
temporarily pledged for necessary purposes (fc). 

Sub-clause (2). — This clause is a restraint on transfers for an unlawful object 
or consideration within the moaning of section 23 of the Indian Contract Act. The 
word ‘or’ between “consideration ” and “ object’’ as occurring in that section is 
disjunctive and not conjunctive. These two words are not synonymous but dis- 
tinct in moaning. The word “ object ” means “ purpose ’’ ( l ). This clause has 
boon discussed at length in section 25. Every agreement of which the object or 
consideration is unlawful according to section 23 of the Indian Contract Act, is 
void, but possession under a void agreement brings the transaction within the maxim 
“ Pari delicto potior eat cotulitio possidentis ’’ and if tho Court comos to the conclu- 
sion that the parties were acting together with a view to perpetrate a fraud and 
did in fact perpetrate that fraud anti that there is no difference in tho degree of guilt 
of tho plaintiff who seeks redress and that of the defendant the duty of the Court 
is not to assist either party. In such cases tho law favours him who is actually in 
possession (m). Tho above rule is subject to tho exceptions laid down in section 
84 of tho Indian Trust Act, II of 1882. A further discussion on the subject will be 
found in section 53 of the Act. 

Sub-clause (3). — This sub-clause prohibits the transfer to persons who are not 
competent to purchase property by any law or enactment in force. It is tho con- 
verse of section 7 of tho Act. Persons disqualified to bo transferees are those enu- 


(d) 

\‘) 

If) 

Si 

(0 


(j) 


See. 3, Provident Funds Act, XIX of 1925. 
Sec. 8, Clause 2 (a), Married Women’s Pro- 


perty Act, III of 1874. 
illiam 


Williams on Heal Property, 24th Ed., p. 185. 
(1888) 10 All. 272, 15 I. A. 51. 

Sarlag Kuan v. Deoraj Kuari (1888) 10 All. 
272, 15 I. A. 51. 

Pmtap Chandra v. Jazadtsh Chandra (1927) 
54 Cal. 955 ; 54 1 A 289; Venkata Surya v. 
Court of Wards (1899), 22 Mad. 383, 26 I. 
A. 83. 

Thitumalai v. Venkatachalam, A. I. K. (1929) 
Mad. 234. 


(/f) The Collector of Thatxa v. Hari Sitaram (1882) 
6 Bom. 546; Narayan v. Chintaman (1881) 
5 Bom. 393. 

(0 J a ff er Meher Alt v. Budge Budge Jute Mills 
Co. (1906) 33 Cal. 702. 

(tn) Vilayai Husain v. Misran (1923) 45 All. 
396; Raghupati v. Nrishingha , A. 1. R. 
(1923) Cal. 90 : Banka Behary v. Raj Kumar 
(1900) 27 Cal. 231 ; Goberdhan Singh v. 
Ritu Roy (1896) 23 Cal. 962 ; Govinda Kuar 
v. I^ala kishun (1901) 28 Cal. 370 ; Deivana- 
yaga v. Muthu Reddi (1921) 44 Mad. 329. 
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merated in section 136 of this Act and 0. 21. r. 73 of the Code of Civil Procedure, 
11108. Although a minor is qualified to be a transferee such transfers are, however, 
confined to sales (n) and mortgages (o) and not to leases (p) which are after the 
amendment of section 107 by Act 20 of 1929 required to be executed both by the 
lessor and the lessee. Again, a person appointed as guardian of a minor cannot 
purchase property even under an order of the Court if he has failed to furnish the 
security required of him as a guardian. The disqualification does not extend to a 
transfer prohibited to a person not holding a certain certificate required to be 
obtained bv him (q), nor does it attach to a Buddhist monk who may hold 
property such as paddy land (r). 

Clause ( i ) — Other N on -transfer able Interest. 

Generally. — Clause (i) was added by section 4 of the Transfer of Property Act 
(1882) Amendment Act, 1885 (III of 1885). It lays down three exceptions to the 
general rule enunciated in the section that property of any kind may be transferred. 
Exception to clause (j) of section 108 is a reproduction of this clause. By reason 
of section 117 that, exception cannot be extended to agricultural leases whereas 
this restriction would apply to such leases. 

Exception (l). — This exception lays down that nothing in this section shall be 
deemed to authorize a tenant having an untransferable right of occupancy to assign 
his interest as such tenant. There are various local Acts the policy of which is to 
secure proprietary rights and all devices for the relinquishments of such rights are 
contrary to law and are illegal and void (s). An occupancy holding is a holding in 
respoct of which there is an occupancy right. Whether a right of occupancy which 
is not transferable by custom or local usage is a right which can be transferred at all 
was considered by a Full Bench of the Calcutta High Court which laid down that : — 
In transfer for value of occupancy holdings apart from custom or local usage : 

( 1 ) The transfer of the whole or a part is operative against the raivat 

(a) where it is made voluntarily 

(b) where made involuntarily and the raiyat with knowledge fails or 
omits to have it set aside. 

(2) The transfer is operative as against a landlord in all cases in which it is 
operative against the raiyat, provided the landlord has given his previous 
or subsequent consent. 

(3) The transfer of the whole or a part is operative as against all other persons 
where it is operative against the raiyat (#). 

Tn the same Court in a suit to recover joint possession of an occupancy holding 
in respect of his share by a co -sharer landlord on the ground that the defendant 
acquired no title by purchase as it was not transferable by custom and there was 
an abandonment of the holding by the former tenant the defence was that the 
plaintiff was not entitled to joint possession and that he could not get any relief 


(n) Munni K unwar v. Madan Gopal (1916) 38 . 

AH. 62 ; Narain Das v. Musammat Dhania 
(1910) 38 AIL 154; Ulfal Rai v. Gauri 
Shankar (1911) 83 All. 657 ; Thakar Das v. 

Mt. Putli, A. I. R. (1924) Lah. 611 ; Subba 
Reddy v. Guruva Reddy , A. I. R. (1930) 
Mad. 425 ; Munia Konan v. Perumal Konan 
(1914) 37 Mad. 390. 

(a) Raghava v. Srinivasa (1917) 40 Mad. 308; 
/afar Ahsan v. Zubaide Khatun, A. I. R. 
(1929) All. 604 ; Pahvant Singh v. R. Clancy 
(1912) 38 All. 296, 39 I. A. 109. 

6 


( p ) Govinda Kurup v. Chervakkaran (1931) 59 
M. L. J. 941 ; Indian Cotton Co ., Ltd. v. 
Raghunath (1931) 33 Bom. L. R. 111. 

($) Maung Ye v. M. A. S. Firm , A. I. R. (1928) 
Rang. 136, A. I. R. (1928) Rang. 3 over- 
ruled. 

(r) U. Pyinnya v. Maung Law , A. I. R. (1929) 

Ran^. 354. 

(s) Moti Chand v. Ikram-UUah Kahn (1917) 39 

All. 173, 44 I. A. 54. 

(i) Davamavi v. Ananda Mohan Roy (1915) 42 
Cal. 172. 
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relief claimed and that the claim for joint possession without partition was main- 
tainable (u). A mortgage of an occupancy holding is void in its entirety and no 
decree can be obtained on the personal covenant. To enforce such an agreement 
would be contrary to the provisions of sections 28 and 24 of the Indian Contract 
Act, IX of 1872 ( v ). The inclusion of non-transferable occupancy holding along 
with other properties which could be legally transferred did not make the whole 
transaction illegal (to). 


Neither a relinquishment (re) nor a hypothecation (y) by an occupancy tenant 
of his holding is a transfer within the prohibition of section 9 of Act XYTII of 1873 
(N.W.P. Rent Act), but a mortgage with possession is (z). The policy of the <>udh 
Rent Act is to keep the relationship of landholder and tenant subsisting in spite of 
either or both of them and it can be terminated only in the manner provided by the 
Act (a). On the execution of a usufructuary mortgage of a non-transferable holding 
and the abandonment of it by the tenant the landlord is entitled to treat the mort- 
gagee as trespasser and to ask for his ejectment ( b ). As to sale of occupancy right 
with zemindar's consent a Division Bench of the same Court was divided in opinion(c). 

Before the passing of the Transfer of Property Act, 1S82, a lease of homestead 
and was not transferable by law (d). It has been observed that although occu- 
pancy land is declared by the Agra Tenancy Act and by section G (i) of the Transfer 
of Property Act to be non-transferable, a transfer thereof is not expressly prohibited 
by law or declared to be otherwise unlawful within the meaning of sections 23 and 
24 of the Contract Act or section 6 (h) of the Transfer of Property Act (e). It is 
respectfully submitted that the above observations are open to criticism. 


Exception (2). I be clause forbids an assignment of an estate bv a fanner 
who is in default in paying land revenue. Arrears of land revenue due on account 
of land by any landholder are a paramount charge on the holding and every part 
th.-reof and failure in payment renders the holding liable to forfeiture (/). 

Similar provisions are available in the Revenue Codes of other provinces. 


Exception (3). the Court of Wards established by legislative enactment is 
for superintendence and protection of persons and properties of minors and other 
disqualified proprietors of land. There are various Courts of Wards established 
for the several provinces of India. In the Bombay Presidency there is Act I of 
1905 which oxtonds to the whole of the Presidency except the City of Bombay and 
Aden. In Madras there is the Court of Wards Act, 1902, and in Bengal, Act IX of 
1879 as amended by Act III of 1881 and I of 1900. In the United Provinces of 
Agra and Oudh there is the Court of Wards Act, IV of 1912. in the Punjab, Act II 


(«) 

(v) 


(w>) 

13 

( 2 ) 


Dilbar Sardar v. Hoseitt Alt (1899) 26 CaL 
55J. 

Har Prasad Titcari v. Sheo Gobind Tiwari 
(1922) 44 All. 186 ; Murlidhar v. Pern Raj 
(1899) 22 All. 205; Bhawani Prasad v. 
Ghulam Muhammad (1895) 18 All. 121 ; 
Makund l-al v. Ml. Sunita, A. I. R. (1931) 
All. 4«1 ; Mohammad v. Madad Alt, A. I. 
R. (1931) Oudb 309. 

Dip Narain Singh v. Nageshar Prasad (1930) 
52 All. 338. 

Lalji v. Nuran (1883) 5 All. 103. 

Gopal Patuley v. Parsotam Das (1883) 5 All 
121 . 


Ganga Din v. Dhurandhar Singh (1883) 5 All. 
495. 

A mar Nath v. Har Prasad A. I. R. (1932) 


Oudh 79 

(6) Rasik Lai v. Bidhttmukhi (19u0) 33 Cal. 1094 

(c) Durga v. Jhinguri (1885) 7 All. 511. 

(d) K amnia Mayec v. Nibaran Chandra (1932) 

30 C. W. N. 149; Sarada Kant a v. Nabin 
Chandra (1927) 54 Cal. 333 : Sulin Mohan 
Banerjee v. Raj Krishna Ghose (1920) 33 
C. L. J. 193; 1 lanmolh Nath Milter v. 
Anath Bandhu Pal (1918) 23 C. W. N. 201 ; 
Madhusudan Sen v. Kam ini Kan/a Sen 
(1905) 32 Cal. 1023 ; Madhab Chandra Pal 
v. Bijoy Chand M aha tab (1900) 4 C. W. N. 
574. 

M Narain Singh v. Nageshar Prasad (1930) 

52 All. 338. 

(/) Sue. 56, Land Revenue Code (Bomb 
V of 1879). 
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of 1903, iu the Central Provinces Act XXI\ of 1899. in the provinces of Bihar and 
Orissa Act IV of 1912 and in Ajmere and Merwara Regulation I of 1888. 

A lessee of an estato under the management of a Court of Wards cannot assign 
his lease under section 6, clause (i) of the Transfer of Property Act, 1882. No ward 
is competent, without the sanction of the Court of Wards, to create any charge 
upon or interest in his property or any part thereof. Hence a surrender by two 
Hindu widows, disqualified proprietors under the Court of Wards Act, 1879. to 
reversionary heirs without tho sanction of the Court of Wards, was declared void 
and the transaction was ineffectual to vest tho property in them ( g ). 


7. Eveiy person competent to contract and entitled 

to transferable property, or authorized to 
tracer' 1 compeu " 1 ' dispose of transferable property not his 

own, is competent to transfer such property 
either wholly or in part, and either absolutely or con- 
ditionally, in the circumstances, to the extent and in the 
manner allowed and prescribed by any law for the time 
being in force. 


Persons competent to transfer. — The qualifications neeessarv for a transfer 
are : — 

(1) capacity to contract and 

(2) be entitled to transferable property or 

(3) authorized to dispose of transferable property not his own. 

Such a person may transfer such property 

(a) either wholly or in part and 

(b) either absolutely or conditionally 

to the extent and in tho manner prescribed by any law in force. 

Limited estate holders. — Unless armed with authority to transfer a man cannot 
transfer property not his own (/*) and where his estate is limited to tho extent of his 
interest only. Tho rights of such estate holders are discussed below. 


Administrator General.— By section 11 of the Administrator General’s Act, 
III of 1913 (1), the Administrator General has power to sell property according 
to the directions of the Court. In default of such directions, according to the 
provisions of the Act on sale, he can enter into covenant against his own encum- 
brances. A grant of Letters of Administration of tho estate of a deceased Hindu 
vests the property in him and enables him to dispose of immoveable property 
without the consent of the Court (i). Nothing in section 80 of the Code of Civil 
Procedure, 1908, shaU apply to any suit against the Administrator General in which 
no relief is claimed against him personally (j). 


Official Trustee. Section 7, clause 2 of Act II of 1913 (A;), precludes an Official 
Trustee from selling immoveable property without an order of the Court. He has 
the same powers and is subject to the same control and orders as any other trustee 
acting in the same capacity. He is no t an officer of tho Court within the meaning 


Man Singh v. Nowlahhbati (1926) 5 Pat. 290, 
53 I. A. 11. 

W v. Charon Smgh. A. I. R. (1923) All. 

569. 

(0 Alwar Chetiy v. Chidambara Mudali (1915) 


38 Mad. 1134. 

0) Scc^jU, Administrator General’s Act, 111 of 
(A) Official Trustee’s Act. 
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of rule 13 of Part II of the Original Side Rules of the Bombay High Court ( l ). 
And nothing in section 80 of the Code of Civil Procedure, 1908, shall apply to any 
suit against him in which no relief is claimed against him personally (m). 

Executor or administrator. — Under the Indian Succession Act, XXXIX of 
1925, the powers of an executor or administrator are subject to the following rules : — 

(1) An executor or administrator is the legal representative of a deceased 
person and all the property of the deceased vests in him as such unless the deceased 
was a Hindu, Mahomedan, Buddhist, Sikh or Jain and such property would other- 
wise have passed by survivorship to some other person (n). 

(2) No right as executor can bo established in any Court of Justice unless 
Probate or Letters of Administration with the will annexed have been granted by 
a Court of competent jurisdiction in British India. This rule does not apply in the 
case of wills made by Mahomedans, and in the case of a Hindu, Buddhist, Sikh or 
Jain where such wills are of the classes specified in clauses (a) and (b) of section 
57 (o). 

(3) No right as administrator can be established in a Court of Justice unless 
Letters of Administration have first been granted by a Court of competent juris- 
diction. This rule has no application in the case of intestaoy of a Hindu ( p ), 
Khoja ( 7 ), Buddhist, Jain or Indian Christian (r). 

(4) When probate is granted it establishes the will from the death of the 
testator and renders valid all intermediate acts of the executor as such (s). 

(5) When probate has been granted to several executors and one of them dies 
the entire representation of the testator accrues to the surviving executor or 
executors (*). 

( 6 ) An executor or administrator has power to dispose of the property of the 
deceased vested in him either wholly or in part, in such manner as he may think 
fit («). 

(7) The power of disposal of an executor or administrator (v), in the case of a 
Hindu, Mahomedan, Buddhist, Sikh or Jain shall be subject to the following- 
restrictions and conditions : — 

(a) Such as may be imposed by the will unless the Court which granted the 
probate permits him by an order in writing notwithstanding the restriction 
to dispose of. any immoveable property specified in the order in the 
manner permitted by the order. 

(b) An administrator may not without the previous permission of the Court 
by which the Letters were granted 

(a) transfer by sale any immoveable property vested in him under 
section 211. • 

(c) A disposal of property in contravention of clause (a) or clause (b) by an 
executor or administrator is not void but is only voidable at the instance 
of any othor person interested in the property (w). An order giving power 
to sell does not include a power to mortgage (x). 


Omar Tyab v. Ismail Tyab (1928) 30 Bom. L. 
R. 177. 

(m) Sec. 16, Official Trustee’s Act. 
in) See. 211. 

(o) Sec. 213. 

(ft Chidambara v. Krishnasami (1916) 39 Mad. 
36S. 

{q) Abdul Karim v. Karmali (1920) 22 Bom. 
L. R. 708 ; Mahomed Yusuf v. HurgovatuLas 
(1923) 47 Bom. 231 ; Shaik M josa v Shaikh 


Essa (1884) 8 Bom 241. 

(r) Sec. 212. 
s) Sec. 227 
0 Sec. 226 
(ui Sec. 307 

v ) Sec. 307, sub sec. 2. 

w) Jnanendra v. Shorashx (1922) 49 Cal. 626; 

Chandbi v. Abdul Karim (1927) 51 Bom. 16. 
(*) Chandbi v. Abdul Karim (1927) 51 Bom. 16 . 
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(8) An alienation with permission is not absolute so as to exclude all inquiries 
in the question whether permission was obtained through fraud or misrepresentation. 
All the essential elements of the transaction must be placed before the Court before 
the sanction is obtained. Non-disclosure would entitle the Court to go behind such 
permission ( y ). 

(9) If an executor or administrator purchases, either directly or indirectly, 
any part of the property of the deceased, the sale is voidable at the instai ice of any 
other person interested in the property sold (z). 

(10) Powers of several executors or administrators may, in the absence of a 
direction to the contrary, bo exercised by any one of them who has proved the will 
or taken out Letters of Administration (a). 

• 

(11) On the death of ono or more of several executors or administrators, in 
the absence of any direction to the contrary in the will or grant, all the powers of 
the office become vested in the survivors or survivor (b). 

(12) The administrator of effects unadministerod, namely, an administrator 
de bonis non, has the same powers on a cessatc grant us tlio original executor or 
administrator (c). Such an administrator is appointed either on the death of a 
sole executor or last surviving executor if there be more than one or on the death 
of an administrator when the estate at the time of such death is left unadministered. 

(13) On discharge of funeral and testamentary expenses and debts and 
legacies an executor ceases to be an executor. His rights, duties and liabilities are 
those of a trustee ( d ). 

(14) By section 2 of the Trustees Act (e) the words “trust” and “trustee” 
shall extend to and include the duties incident to the office of executor or adminis- 
trator of a deceased person. 

(15) On bankruptcy probate is not refused otherwise than when executor 
becomes non compos because that is a natural disability (/). 

(16) Property held by the insolvent on trust for any other person is not 

divisible amongst his creditors (0). This rule extends to executors and adminis- 
trators. 


(17) The Court has jurisdiction to restrain a bankrupt executor from acting. 
Usually in such cases a receiver is appointed (h). A receiver is unnecessary where 
there is a co-executor who can and will act alone, when the other is restrained (i). 
In the absence of proceedings the bankrupt may continue to act on bankruptcy of 
one or two executors who are also trustees. It may be necessary for the plaintiff 
to take steps to remove the defendant as trustee and to have a new trustee appointed 
in h»3 place. 


(18) If a testator when he makes his will is aware of the circumstances and 
position of his executors and trustees the Court will not lightly interfere with their 
discretion; and although the circumstances of an executor being an insolvent 
may bo a reason for appointing a receiver, yet, if the testator was aware of his 


(y) Musammeu v ' Reu ' ara * n ' A. I. R. 

(») Sec. 310. 

(«) Sec. 311. 
lb) Sec. 312. 

(d Sec. 313. 

(J) Zx-fnrte Amerehand Uadhotoji (1905) 29 Boro 
*) XXV II of 1866 


( / ) Hill v. Mills (1691) 1 Salk 36, 91 E. R. 37. 

(g) Sec. 52 (I) (a) Presidency Towns Insolvency 
Act. Ill of 1909. 7 

(/») Uttersou v. Mair (1793) 2 Ves. 95, 3<t E R. 
540; Gladdon v. Stoneman (1808) I Mad. 
143 n. ; 56 E. R. 54 ; Rex. v. Simpson (1764) 
1 W. Bl. 456. y 

(0 Moire ii v. Phillip > (1897) 1 Ch . 174. 
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insolvency, the Court will not on that ground alone take the property out of his 
hands O’). 

Official Assignee. — On an adjudication order being made, the estate of the 
insolvent vests in the Official Assignee under section 17 of the Presidency Towns 
Insolvency Act, III of 1909. and under section 28 of the Provincial Insolvency Act, 
V of 1920, in the Official Receiver. The former under section 68 and the latter 
under section 59 has power to sell all or any part of the property of the insolvent 
either by public auction or by private treaty ( k ). It is the duty of the Official 
Assignee t-o make the sale with all convenient speed. The Court’s sanction is not 
necessary and the Court has no power to set aside a completed sale (I). It is 
submitted that in such a case relief may be sought in a regular suit. Conveyance 
of property sold by the Official Receiver in insolvency is not exempt from the 
requirements of section 54 (m) and unless guarded by express stipulation he is bound 
as other persons to make a good title (a). Conveyance by the Official Assignee is 
exempt from payment of stamp duty (o). 

A sale by an Official Receiver without a vesting order is invalid (/>) and confers 
no title on the purchaser ( 7 ). Ho is not an agent of the Court so as to enable the 
Court to ratify his act. A sale made by him before bis appointment as receiver 
would be operative under section 43 of the Transfer of Property Act on his subse- 
quent appointment as such receiver (r). An order of discharge either under the 
Presidency Towns Insolvency Act or the Provincial Insolvency Act. Y of 1920. 
does not put an end to the insolvency proceedings and the power of sale can be 
exercised tinder the direct ions of the Court even after discharge (s). 

An Official Receiver’s sale by public auction is subject t-o the rules of the 
Code of Civil Procedure. 1908, in that behalf. A change in the sale proclamation 
on day of sale would lie an irregularity vitiating the sale which may be set aside (fl- 
it is not necessary that there should be mala Jidcs on the part of the Official 
Receiver or the purchaser to warrant interference (w). The Calcutta High Court 
has held that the procedure for sales in execution of decrees under the Code of 
Civil Procedure does not apply to the Official Receiver (**). The property, moveable 
or immoveable, acquired by an insolvent after the adjudication order but before 
his final discharge, can be transferred by him, provided the transaction is bona fide 
And for value and is completed before the intervention of the Official Assignee (v). 

Receiver. — A receiver is appointed under the Code of Civil Procedure. 1908. 
The powers conferred upon him are enumerated in Order 40, rule 1 (d)of the Code. 


(j) Stamton v. Carnm Company (1854) 18 Bea\ . 
146. 52 E. R. 58. 

( h ) Entazuddi Sheikh v. Rant Krishna Hanih 
(1920) 24 C. \\\ N. 1072. 

(l) W'oonu'aJla Cm v. .V. ( . Macleod (1906) 30 

Bom. 515. 

(m) Abdul Hashim v. A man Krishna Saha (1919) 

46 Cal. 887. 

(#i) M'Donald v. Hanson. 12 \>s. fun. 277, 33 
E. K. 106. 

(o) See. 115, Presidency Towns In^ohency Act. 
Ill of 1909. 

{, p ) Subba Aiyar v. Ranuisuami Aiyanzar (1921) 
44 Mad. 547 ; Official Receiver of Trichino - 
poly v. Samasundaram (1916) 30 M. L. J. 
415; Rama Aiyar v. Official Receiver of 
f innevelly (1917) 32 M. L. J. 520; Kavali 
Sankara Rao v. Ramakrishnaya (1924) 46 
M. L. .1- 184 ; Sankaratiarayana Pillai v. 
Rajamant (1924) 47 Marl. 462; Mulhusatni 
v. Somoo Kandiar (1920) 43 Mad. 869. 

(?) Vythilinca v. Ponnusuami (1921) 41 M. L. I 


(r) Hasava Sankaran v. Ganapati Anjaneyulu 
(1927) 50 Mad. 135. 

<s) K. P. S. P. P. L. Firm v. C. A. P. C. Firm , 
A. I. R. (1929) Ran*. 168; Rowe & Co. 
Ltd. v. Tan Thean Taik, A. I. R. (1925) 
Kanjr. 105. 

it) / iruvenkatachariar v. Thanavnxmrnal (1916) 
39 Mad. 479. 

(u) Ramabadra Chet tv v. Ramaswaml Chet tv 

(1923) 44 M. L. J. 284. 

(v) Fntazuddi Sheikh v. Ram Krishna Hanih 

(1918) 22 C. W. N. 1072. 

(;r) Chhot /-**/ v. Kedar Xath, A. I. K. (1924) All. 
703; Alimahmad v. I ’adilal (1919) 43 Bora. 
890; Kristocomul M it ter v. Sttrc^h Chunder 
(1882) 8 Cal. 556 ; Cohen v. Kitchell (1890) 
25 Q. B. D. 262 ; Lakhrni Chand v. Kedar 
With, A. I. K. (1928) All. 12; Official As- 
signee v. jV. P. A . K . Chettyar Finn (1927 
5 Ran*. 229. 
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It is the practice to make an order vesting the property in the receiver and author- 
izing him to make the conveyance. Although the vesting order is made in almost 
all cases and required by conveyancers as necessary for the purpose of validating 
the title, it is somewhat difficult to understand on what law this practice is based, 
for the proper course is, when a receiver is appointed, that ho should sell the 
property and the parties interested should execute the conveyance. With termina- 
tion of the proceedings in which the receiver is appointed, the receivership comes 
to an end ( x ). A receiver of an estate may be oithor a private person or an Official 
Receiver. The powers of both are the same. In the case of private person, 
question often arises as to security. If he be offered to give security and the 
security is not completed the order is not effective and in spite of the order empower- 
ing him to sell he cannot sell without furnishing the requisite security ( y ). This 
rule applies when the order is conditional and not absolute in its terms ( 2 ). A 
receiver is a public officer within the meaning of sub-clause (b) and also (h) of clause 
17 of section 2 of the Civil Procedure Code, 1908 (a), so that under section 80 of the 
Civil Procedure Code he is entitled to the statutory notice before a suit is tiled against 
him. I he provisions of section 80 are mandatory (6). Even so as regards des- 
cription and phice of nwidence (c). The words of the section as to how notice is to 
be served are also mandatory. The plaint must contain the required announce- 
ment as to service of sucli notice (d). A receiver occupies a position towards an 
estate in his hands different from that of an executor and trustee (c). He cannot, 
without sanction of the Court, purchase property of which he is receiver!/). A 
receiver is an officer of the Court and not an ugont for the party for whom he is 
appointed (g). The property is in the custody of the Court (h). No suit can be 
brought against him without leave of the Court which may be obtained subsequent 
to institution (i). He cannot sell property without the sanction of the Court. 
Ihe sale may be by public auction or private treaty with the consent of the parties* 
O 11 a nale by public auction he may fix a reserve bid. The receiver is often author- 
ized to execute the conveyance by the Court. A receiver cannot delegate his 
powers (/). A defendant will not be permitted to question the propriety, regularity 
or necessity of his appointment (k). He cannot enter into any covenant other 
than the covenant against his own encumbrances. A purchase by a receiver of 
property of which he is appointed receiver would bo sot aside at the instanco of the 
beneficiary but he would be entitled to a charge for the purchase- money and interest 
subject to which he would hold the property in trust for the beneficiary (/). A 
receiver’s sale is sometimes subject to sanction of the Court. Such a condition does 
not entitle him to test the market. 

Trustees. — By section 21 of the Specific Relief Act (I of 1877), contracts of 
trust oes either in excess of their powers or in breach of their trust cannot be specifi- 
cally enforced. The summary powers conferred by the Trustees Act (XXVII of 
1809) may be exercised by the High Court in the case of Hindu trusts ( m ) as well 


,*) Kabeholmr v. Smith (1907) 3-1 Cal. 336. 
y) Edwards v. Edwards (1876) 2 Ch. D. 291 ; 

Srinivus v. K< uio (1911) 14 C. L. J. 489. 

*) It hair ab v. S audit am (1919) 46 Cal. 70. 
a > P"*sadda\ v. K. S. hanrurjre (1930) 57 Cal. 
1127; Raja fagadish Chandra Deo v. Rat 
Debendra Prasad (1930) 35 C. W. X. 161. 

O') Bhngchand v. The Secretary of State for India 
(1927) 51 B in. 725, 54 1. A. 338. 

(£) Prasaddas v. K. U. Banner jee (1930) 57 Cal. 
1127. 

W Kaia Jaeoilnh Chandra Deo v. Rat Debendra 
Prasad (193U) 35 C. \\\ X. 161 . 
e) M •hat 1 Btb i v. <hvama Bihi (1903) 30 Cal. 
037. 


if) Nugent v. Nugent (1907) 2 Ch. 292 ; Jiteswar- 
v. Sudha (1932) 59 Cal. 956. 

(g) Ward v. Shew (1833) 9 Bing. 608 , 131 11. R. 

742 ; Re. Flowers & Co. (1897) 1 Q. B. 14. 

(A) Musadee Mahomed Cassum Sherazee v. Meerxa 
Ally Mahomed Shoos try (1851) 6 M. 1. A. 
27, 19 E. R. 11. 

(*) Jamshedjt v. Husscinbhai (1920) 44 Bom. 903. 
(j) Halaji v. Ramchandra (1895) 19 Bom. 66<i 
(A) Gretnawalt v. Wilson (1893) 52 Kan. 104, 
34 Pac. 403. 

(/) Nugent v. Nugent (1907) 2 Ch. 292. 

(mi) In the matter of the petition of Khandas 
Narandas (1881) 5 Bom. 154; Lang v. 
Moohi (1919) 21 Born. L. R. 1111. 
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S. 7 as Mahomodans (n). Section 31 of the said Act is repealed by the Transfer of 
Property Act. That Act (o) consolidates and amends the laws relating to the 
conveyance and transfer of moveable and immoveable property in British India 
vested in mortgagees and trustees in cases to which the English Law is applicable. 
It defines immoveable property as extending to and including messuages, heredita- 
ments and tenements, corporeal or incorporeal, of every tenure or description 
whatever may be the estate or interest therein, and trustee as extending to and 
including implied and constructive trusts. 

A direction to dispose of an estate does not import a power to sell but to 
manage (/>). Sale is not exchange. Power of exchange does not include a power 
of sale ( 7 ). nor does a power to invest, reinvest and lend (r). A trust for sale is not 
spent by the beneficiaries attaining vested interests ( s ), provided the power in its 
creation does not offend the rule against perpetuities and the cestui que trust have 
not put an end to the trusts by electing to take the property as it stands (t). The 
question, howover, deponds on the intention of the donor of the power (u). 

Trustees must sell at the best price (»*)• Test of adequate price is not valuation 
but market value (to). When there was no evidence of market value a sale on the 
advice of auctioneers of repute was upheld (.r). A sale may be by private treaty' 
or public auction (y) and subject to a reserve (z) and either together or in lots and 
either at one time or at several times (a). For the purpose of completing any such 
sale a trustee has power to convey ( 6 ). but a trustee is incapable of exercising his 
power of sale or of executing a conveyance without an order of the Court. Trustees 
may sell trust, property conjointly with property not subject to the trust (c). The 
circmnstances under which the trustees of one property may join with the owner 
of another in selling both properties together was considered in the undermentioned 
case (d), whore it was laid down that the duty of trustees who having a trust or 
power to sell joining with the owner of another property in selling both properties 
together was first to see that such a mode of sale was beneficial to their cestui que 
trust ; secondly, to see their share of the purchase -money was apportioned before 
the completion of the purchase and to obtain payment of such apportioned share ; 
thirdly, to apportion the share themselves, taking care to act under proper advice. 
The proper mode of apportioning the life estate and reversion when sold together 
for a lump sum is to value both interests separately and not to put a value on one 
and deduct that from the total price. 

At the instance of a cestui que trust a purchaser would be restrained from 
completing a sale by trustees with depreciatory conditions inserted without any 
reasonable grounds. The smallness of the plaintiff’s interest and the fact of his 
infancy are not reasons against- granting an injunction (<*). Trustees for 
sale put up certain land for sale by auction in lots which were sold “subject to 

(n) Fakrunnessa v. District Judge (1920) 47 Cal. 

592 ; Habihar v. Saidannessa Bibi (1924) 

51 Cal. 331. 

XXVII of 1866. 

Sheffield v. Orrery (I^rd) (1745) 3 Atlc. 282. 

26 E. R. 965. 

(?) McQueen v. Farquhar (1805) II Ves. 467, 

32 E. R. 1 168. 

if) lie. Holloway, Holloway v. Holloway (1888) 

60 L. 1*. 46. 

(*) Re. Tweedie & Miles (1884) 27 Ch. D. 315; 

Re. Powell, llodvel- Roberts v, Poole (1918) 

1 Ch. 407. 

(I) lie. Cotton's Trustees & The School Board for 
I-ondon (1882) 19 Ch. D. 624. 
fw) He. Jump, Galloway v. Hope 0903) 1 Ch. 



129 ; Re. Sadley ( Lord) & Baines <S- Co. 
(1894) 1 Ch. 334. 

Iv) Ord. v. Noel (1820) 5 Mad. 438, 56 E. R. 962. 
(w) Wilton v. Hill (1855) 25 L. T. Ch. 156. 

(*) Grove v. Search, Gnffin v. Search (1906) 22 
T. L. R. 290. 

(y) See. 37, Indian Trusts Act, II of 1882. 

(i) Re. Peytons Settlement (1862) 30 Beav. 252; 
54 E. R. 885. 

(a) Sec. 37, Indian Trusts Act, II of 1882. 

(*> Sec. 39, Indian Trusts Act II of 1882. 

(c) Rede v. Oakes (1864) 34 L. J. Ch. 145. 

(d) In re. Cooper <5* Allen’s Contract for sale to 

Harlech (1876) 4 Ch. 802. 

(e) Dance v. Goldinham (1873) 8 Ch. App. 902. 
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the existing tenancies, restrictive covenants an.l all easements ami quit rents, if 
any, affeotang the 8,11116 " and the purchasers were to indemnify the vondor against 
the breach of any restrictive covenants contained in the abstracted muniments of 
title. There were also certain general conditions restricting the occupation of 
the land. The abstracted documents contained no other restrictive covenants 
than those comprised in the general conditions and the vendors stated that they 
Knew of no other restrictive covenants and of no existing tenancies, easements 
or quit rents affecting the property. Held that the conditions as to existing ten an- 
cies and existing covenants were depreciatory and the objection was a good defence 
to an action for specific performance by the trustees against the purchaser (/). 
Where a trustee is empowered to sell he may sell subject to a prior charge or not (,,). 
On sale the only covenant that can be required of a trustee is that so far as his own 
acts are concerned he has not encumbered the propertv. On a covenant for 
production of scheduled deeds a trustee covenants to be personally liable so long as 

custodv tb re,nain “ hia custody and for the purpose of binding those in whose 
custodt they may thereafter go but not further or otherwise. Power of sale coming 

into operation on the death of a tenant for life is not exercisable with the con- 
currence of such tenant (h). 

and S “ y *° <lBHl ' Vith tho trU3t P ro P or ‘y » given to several trustees 

trusrees n d,S ° 1 “‘ ,n8 ° r d,es - 1,16 “»««ority may be exercised by the continuing 

tri^tees unless from the terms of the instrument of trust it is apparent that the 

‘; be — bya number in excess of the numb," of remaining 

bTlnT ; , « " “ tho other m y 0-). An alienation for necessity 

y one without the consent of the other is not enforceable (it). Bona fide payment 

and receipt of P„rchase.,noney of a person to whom money is payable under an 

express or implied trust shall discharge the person making payment to see to its 

pplication or being answerable for its misapplication (I). Trustee for sale is pro- 

,° m P ur6ll « 8 ‘>'g ‘he trust property owing to his fiduciary character unless the 
trust is dissolved or the trustee and cestui gut trust agree to stand in the relation 
of vendor and purchaser. This rule is general and extends to a secret or benami 
purchase by a trustee (m). Being in a fiduciary capacity a trustee cannot delegate 
his duties (u). When tho instrument of trust is silent or there is an express pro- 
nibition fts to sale, a trustee cannot sell and the sanction of tho Court cannot be 
obtained, but there are exceptional cases, known as cases of “emergency,” where 
m spite of prohibition or absence of any such direction tho Court can in its extra- 
ordinary jurisdiction sanction tho sale. Such jurisdiction is of an extremely 
e icate character and has to be exercised with the greatest caution (o). Such 
jurisdiction was exercised when the settlor never contemplated tho possibility of a 
setback nor of municipal requirements necessitated by tho property becoming 
extremely old and in need of repairs (p). It was also exercised on the ground that 
a refusal would subject the parties to a partition suit and a sale of tho property by 
the Court which would be obviously injurious to tho beneficiaries for at a Court’s 
Bale the property would hardly realize the price offered at a private sale (a). 

< A a. ——————— _ 1 — 


I 

g 


bunn v. Flood (1885) 28 Ch. D. 586. 
il\ o’ V' Indian Tnists Act IF of 1882. 

w 44 Ch*T> 2ig narninKharnS Contract (1890) 

[0 See. 44 of the Trust Act, II of 1882. 

■) Lane v. Debenham (1853) 11 Hare 188, 68 E. 
* *• • 1 24 1 • 

(*) Parkum Chirathodi v. Narayanan (1919) 42 
Mag. 335. 

'xxv’in T ™^. ,nd *“ m ** t ”* Act 


(*«) 

(«> 

(o) 

ip) 

(- 7 ) 


Peary Mohan Mukerji v. Monoha r Mukerii 
(1921) 23 Bom. L. R. 913, P. C. J 

Bonner ji v. Sitanath Das (1922) 49 Cal. 325 
^’> Pat osuratna v. Thirutna (1921) 

4 4 Mdd. 636. 

In re New (1901) 2 Ch. 534; In re Telia- 
meche (1903) 1 Ch. 955. 0U * 

^ re Shirinbai Meruunji (1919) 43 Bom. 

5 1 o. 

De Souza v. Daphtary (1923) 25 Bom. L. R 
610 . 
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Unless authorized by the instrument creating the trust a trustee cannot invest 
in purchase and when trustees have such power they cannot, combine two trusts 
for the purchase of one immoveable property (r). 


Vendor selling as trustee without power of sale. — A contract for sale stated 
that the trustee under the will of a certain deceasod person was selling the properties 
under the trusts and powers vosted in him thorounder and that, tlio tenant for life 
would join for releasing her lifo-interest. On investigation it was discovered that 
the trustee had no powor or trust for sale. The contract was, howevor. made by 
him at the request of the tenant for life and other beneficiaries, including himself, 
so that he could compel them to join. It was held that the vendor had shown a 
good title ($). But a trustee vendor who offered to procure a conveyance from 


the life tenant who was not bound to convey at his request ( t ) or offered the con- 
currence of beneficiaries after the time for completion had expired and long after 
the contract had been repudiated by the purchaser and the bonoticiaries were not 
even then bound to concur (u), cannot be said to have made a good title. Where 
trustees under a will have power to soil with the consent in writing of a named 
individual, a prospective assent in writing to any sale which they may make will 
not enable them to enforce specific performance of a particular contract for sale (a). 


Appointment of new trustees. — With regard to private trusts and trustees, 
provision is made in the Indian Trust Act, II of 1882. With regard to conveyances 
and transfers to which the English Raw is applicable, provision is made in the 
Indian Trustees Act, XXVII of 1800, section 85, and those which follow. While 
in the Trustees and Mortgagees’ Powers Act, XXV ITT of 1806, which is enacted 
for the purpose of giving trustees, in cases where the English Law is applicable, 
powers as in settlements, provision is mado in section 34 and those which follow. 


Mortgagee. — A mortgagee can sell by public auction or by private treaty. A 
sale by him is governed by section 09 of the Transfer of Property Act and by con- 
tract between the parties. The only covenant that can be required of him is one 
against encumbrances. If a mortgagor joins in the sale for concurrence or con- 
firmation he enters into the usual covenants for title given by a vendor, thus 
superseding bis absolute covenants in a mortgage deed. A subsequent, mortgagee 
js entitled to redeem under section 91 of the Transfer of Property Act. If once 
the prior mortgagee has acquired a right to sell and he enters into an agreement 
to sell in exercise of his power of sale, it is submitted that the subsequent mortgagee 
cannot coine in and redeem. When the first, mortgagee is not entitled to sell 
without notice to the mortgagor the purchaser is entitled to rescind if no notice has 
boon given even though the mortgagor subsequently waives such notice for the 
mortgagor could not waive notice as against, the subsequent, mortgagees (?e). 
The second mortgagee is not only entitled to such a notice but would be entitled 
to damages for default in giving such notice (a;). But. the notice by contract between 
the parties *n certain events dispensed with, in which case the mortgagee need 
not give the notice. Again, the mortgagee is protected by the clause making a 
sale valid notwithstanding irregularity or impropriety. Ordinarily when a 
mortgagee purchases a part of the equity of redemption, the integrity of the 


r) Sec. 20, Tho Trust Act, II of 1882. 

s) Re. Raker & Seltnnn's Coni ract (19H7) I Ch. 

238; Re. Atkinson fir Horsell's Contract 
(1912) 2 Ch. 1 ; Re. Hailes fir Hutchinson's 
Contract (1920) 2 Ch. 233. 

0) In re Bryant fir Barningham's Contract (1890) 
44 Ch. I>. 218. 


(u) In re Heoil's Trustees fir Macdonald (1890' 
49 Ch. D. 310. 

lv) Illustration (b), see. 25. Sjxicific Relief Act 
(I of 1887) 

(w) Coster v. Hoggart (1850) 15 Q. B. 155 
(r) Hwle v. Smith (1881) 17 Ch. D. 434. 
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mortgage is broken ami the parties interested in the other portions of the equity §, 7 
of redemption can redeem piecemeal, hut where the mortgagee purchases a part 
of the mortgaged property at a sale froe from all encumbrances, he can throw the 
whole burden of the mortgage debt on the remaining mortgaged property (y). A 
co-mortgagor is jointly liable though he receives no part of the consideration (z). 

Partners. — Law of partnership in India is regulated by the Indian Partnership 
Act, 1932, according to which a partner has no implied authority to acquire im- 
moveable property on behalf of the firm or transfer such property belonging to the 
firm (a). Further, section 8 of this Act is a bar to tv partner transferring the 
partnership property. Although partners were joint owners there is no survivor- 
ship between them (6). By mutual consent partnership property may be sold. 

All partners must join in the conveyance. If some of them are dead the concurrence 
of the personal representatives of such of them as are dead must bo obtained as 
death operates as a dissolution of the (inn. There are several forms of habendum 
which may be adopted on a conveyance; of freehold land to partners for partner- 
ship purposes. It may be to them as joint tenants without the addition of any 
words showing what the equitable interest of the partners are, it may be to them 
as joint tenants with the a Idition of won Is ‘‘as part of their partnership property” 
or in trust for the partners as tenants in common as part of their partnership 
property.” Or it may he to the partners as tenants in common either with or 
without the words "as part of their partnership property” (c). The powers of an 
individual partner under Indian Law are sufficiently doubtful to justify a purchaser 
Jn refusing to accept a release or reconveyance executed by that one partner 
only (d). Where a mortgage executed by a partnership firm on dissolution is 
substituted and for any reason found to bo defective, there is always a presumption 
that the mortgagee intended to keep the prior mortgage alive for his benefit (c). 

Drunkard.— This is dealt with by section 12, clause 3 of the Contract Act 
(TX of 1872) which enacts that a person who is usually of sound mind but 
occasionally of unsound mind may not make a contract when he is of unsound 
mind and illustration (b) to that section states that a sane man who is delirious 
from fever or who is so drunk that lie cannot understand the terms of a contract 
or form a rational judgment as to its effect on his interests ho cannot contract while 
suoh delirium or drunkenness lasts. Although the executant might have been 
drinking hard and may frequently huve been of unsober and unsound mind yet it 
must bo established that at the time when the deed was executed lie was of un- 
sound mind (/). A drunkard by his own act becomes non eotn/ios mentis (g). 

Person of weak intellect. — Whore a party to a contract is weak but has ample 
protection and independent advice und the other party is not shown to have taken 
any undue advantage of his weakness tin; Court will not extend its protection in 
favour of such weak party. Mere loss of vigour and infirmity on account of old age 
is not sufficient to invalidate a contract. With increasing old age there may come 
a time when there is a vacuity of mind, hut all transactions made by the man 

O') Mohendra Sath Baner/i v. Ham Sin. Har- . (i/) Hirai hand v. jaxagopal (1925) 49 Bom. 245 

shamukhi Dam (1935) 40 C. W. N. 108. (267). 

(*) Sin. Annainoyi v. Vweih Chandra (1936) 40 (e) Punjab and Sind Bank, Ltd. v. Kishen Singh- 

C. W. N. 339. , C.ulab Singh (1935) 16 Lah. 881. 

(a) See see. 19, siib-ftfction, 2 clauses (f) and (g). (/) Jai Xaratu v. Mah.ibir Prasad, A. 1. R 

(b) Morris v. Harm! 11829) 3 V. & ). 384. 148 ( 1926) Oudh 470. 

E. R. 1228. (g) Beverley’s ca^r (1603) 4 Co. Rep. 123b, 76 

O Encyclopaedia ot Forms 1st Ed., Vol. 12, K R. 1118 . 

p. 503. 



92 


THE TRANSFER OF PROPERTY ACT. [CHAP. II. 


S. 7 prior to Ins mind becoming blank cannot, be set aside. In cases of weak intellect 
the question may be looked at from the same point of view as in the case of a 
purdananhin lady ( h ). 

Lunatics. — Lunatic means an idiot or person of unsound mind (t). An idiot 
is a person of unsound mind, incapable of understanding and acting in the ordinary 
course of Life O’). A perron is of unsound mind when he is not sufficient for the 
government of himself (k), though on inquisition he may not be found to be a 
lunatic (/). The true tost is the existence or non-existence of delusion as delusion 
and insanity may be looked upon as convertible terras (m). A person suffering 
from delusions may perform acts not influenced by such delusions and when it is 
sought to set aside a transaction on this ground the Court must be satisfied that 
it was influenced by delusion («). 


1 he term unsound mind comprehends imbecility, whether congenital or 
arising from old age. as well as lunacy or mental alienation resulting from disease (o). 
Between imbecility and unsound mind there is a distinction without a difference (p). 
Boss of mental power arising from natural decay or paralysis or softening of the 
bram amounts to lunacy (r/). The jurisdiction under sections 62 and 38 of the 
Lunacy Act, IV of 1012, are not concurrent and before a District Court can institute 
inquisition it must bo satisfied not only as to the alleged lunatic’s residence within 
jurisdiction but that ho is not subject to the jurisdiction of tho High Court (r). 
Tho Judges functions cannot bo delegated to an arbitrator or commissioner to- 
make a report as to the alleged lunatic’s state of mind (.»). Before an inquisition 
is ordered under sections 38 and 62 there must be a thorough and careful preliminary 
inquiry and consideration of evidence including affidavit of applicant, medical 
certificate as to condition (0, and personal interview by the Judge with a view 
to ascertain the abnormality of tho mind (u). The Act contemplates the question 
of lunacy or sanity at the date of inquiry and not when the alleged lunatic first 
became of unsound mind ( v ). According to section 2 of the Indian Trustees Act (to), 
a lunatic shall mean any person who shall have been found by due course of law to 
be of unsound mind and incapable of managing his affairs and a “person of unsound 
mind shall mean any person not a minor who not having been found to be a 
lunatic shall bo incapable from infirmity of mind to manage his own affairs. 
Section 12 of the Contract Act, IX of 1872. lays down rules as to what is sound 
mind for tho purpose of contracting. Tho cases which may be included in the 
Contract Act, IX of 1872. aro cases which are outside the Lunacy Act, IV of 1912 
for when once it is established by inquisition that a person is a lunatic no further 
question arises of lucid interval or of sound mind at any stage until ho is declared 
to be able to mutiugo his affairs. 


(A) 

(/) 


(A) fia >» Suiuiar v. Raj Kumar (1928) 55 Cal. 28! 
(0 Sec. 3 (5), The Indian Lunacy Act. IV t 
1912. ’ 

<;) Rail v. M attain (1829) 1 Dow & Cl. 380. 
E. U. 1241. 

Exparle Canmer (1806) 12 Ves. 445, 33 E R 
168. 

Re. Marlin's trusts, I.attd, Building Invest 
aienl & Collage Improvement Co. v. Marin 
. , A/ar **» 0887) 34 Ch. D. 618. 

(»/) Deto v. Clark & Clark (1826) 3 Add. 79. 16 
E R. 410, 414. 

(«) Monosseh v. Skapurji (1908) 10 Bom. L. R 
1004. 

(o) hi re Cowasji Byramji Lialaoovala (1883) 
Bom. 15. 

(t>) l mitres* v. f/usen (1881) 5 llo m . 262. 


(<7> R.y. Shaw (1868) 18 L. T. 583. 

(r) Srimali Anilabala v. Dhirendra Nath Choso- 
dhury (1921) 48. Cal. 577. 

(J) Murlidhar Pande v. I^arhmi Pande (1921) 43 
A11. 459. 

(1) Tawassul Husain v. Abrar Husain (1927) 49 
All. 3 ; Muhammad Yakub v. Nasir Ahmed 
(1921) 42 All. 504 followed. 

(u) Muhammad Yakub v. Nasir Ahmatl (1921) 

42 All. 504 ; Muhammad M unwar Sultan v. 
Shamunessa Begum (1923) 51 Cal. 480; 
Saroj Basini Debi v. Mahendra Nath 
Bhtulttrji (1927) 54 Cal. 836. 

(v) Cassim Mamooji v. K. B. Dull (1915) 19 

C. \V. N. 45. 

<w) XXVII of 1866. 
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A sale at great undervalue from one afterwards found lunatic was set aside $ 7 

but the conveyance would stand as security for what was really paid (.r). So also 
in the case of sale by a vendor of feeble intellect not absolutely incapable of 
managing his own affairs but in such a state of mental incapacity as to make it 
necessary that he should have protection (y). It is a fraud to obtain conveyance 
from an insane person long before a commission of lunacy issued and it should be 
set aside. Similarly, in case of purchase by lunatic the sale would he void, nor 
would the auctioneer be liable for any difference between the price obtained at that 
sale and the subsequent sale (z). In a case, however, where a person of unsound 
mind made a contract for purchase and subsequently on inquisition was found to 
be of unsound mind, a committee was appointed to complete the purchase (a). 

Here the direction to the committee to complete the purchase amounted to an 
election by the lunacy authorities to adopt the voidable contract. 

A sale by manager of a judicially decreed insane Mahomedan is void and 
incapable of ratification (6). So also when a Hindu woman having a lunatic husband 
and minor sons and appointed guardian of the lunatic’s estate alienated the family 
property such alienation was held binding as regards tho minors but not as regards 
the lunatic (c). In cases of joint Hindu family tho interference of the Courts is 
strictly limited to acts of the guardian as imperil tho lunatic’s interest ; the Court 
has no power to interfere with the joint family property (d). The same principle 
applies to purchase by a lunatic as by a minor, namely, that the Transfer of 
Property Act does not prohibit a transfer to a person incompetent to contract. 

Lunacy proceedings are set aside under sections 60 and 82 of the Act. In order 
to avoid a contract on the ground of unsoundness of mind of one of the contracting 
parties it must be decided whether such a person was of unsound mind at the date 
of the contract which largely depends upon the inference to be drawn from the 
evidence (e). Where a person has been found lunatic by inquisition, so long as the 
inquisition has not been superseded but continues in force he cannot, even during a 
lucid interval, execute a valid deed dealing with or disposing of his property (/) 

When a person having contracted to sell his estate afterwards becomes a lunatic’ 
tho Court may, under section 51 of the above Act, order tho manager to execute 
tho conveyance if the Court thinks that the contract is such as ought to be per- 
formed. Again, the Court may, if it appears to be just or for the lunatic’s benefit, 
order immoveable property of the lunatic, whether in possession, reversion, re- 
mainder or contingency, to be sold for any of the purposes mentioned in section 49 
of the Indian Lunacy Act, and the manager of the lunatic’s estate may execute 
all conveyances as the Court may order in the name and on behalf of the lunatic. 

Joint managers. — Where there is no provision for survivorship in the order of 

appointment of joint managers the office of tho survivor terminates on the death 
of his co-manager (.7). 


Minor’s sale. — A minor means u person who, under the provisions of the Indian 
Majority Act, 1875, is to be doomed not to have attained majority. The Privy 


(*) Addison v. Dausou (1711) 2 Vein. 678, 23 
E. R. 1040. 

(y) Longmite v. Ledger (1860) 2 L. T 256 66 
E. R 67 ; Cassim Mamojji v. K. U. Dull 
(1915) 19 C. \V. N. 45. 

(*) Samuel v. Robinson (1846) 7 L. T. O. S. 301 ; 
Frost v. Heaven (1853) 22 L. J. Ch. 638 

la) Baldivyn v. Smith (1900) 1 Ch. 588. 

lb) Masihuddin v. Matu Ram (1919) 1 Lah. 109 
(c) Annapurnabai v. Durgopa (1896) 20 Horn. 150. 


A. 1. R. (1927 


Y * •£' 

(e) Ram Sunder v. Kali Naram. 

Cal. 889. 

(/) Subba Xaiker v. Sohippa (1933R56 Mad ‘tin • 
In re Walker (1905) I Ch. 160. ’ 

(?) Xabakunuir v. Fateh Singh (1934) 61 Cal ‘»s6 • 
Ex par le Lync (1735) Talb. 142, 25 E R* 

707 E Z+ arte n <*822) Jac. 589; 37 

K. K. 9/0, Ifradshaw v. Hradshnw 
1 Kuss. 528, 38 E. K. 203. 
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Council lias held that a minor’s contract is void (/<). A contract for sale of 
immoveable property being a contract that a sale of such property shall take place 
on terms settled between tho parties (?'), it follows that a sale by a minor is void. 
Tho same decision is an authority for the proposition that under section 41 of the 
Specific Relief Act, t of 1877, tho Court may, on adjudging the cancellation of an 
instrument, require the party to whom such relief is granted to make compensation 
to the other (./). But the purchaser was hold not entitled to the return of his 
purchase-money where no fraud was practised by a vendor and the purchaser could 
have ascertained the ago of the vendor by due diligence (k). 


A minor may ratify on attaining majority, as by acceptance of the surplus left 
after satisfying a decree against him (/). A minor for whose benefit a contract was 
entered into by his tie facto guardian is entitled to sue upon it (/a). He may 
repudiate by sale, on attaining majority, to a third person (n). So also may his 
heir (o). Ihe plea of invalidity of a sale by a minor’s guardian is available not 
only to the minor on coming of ago but also to the transferee (p). Where there was 
no equity restoration was refused ( 7 ). The jurisdiction of the Indian Courts in 
regard to the appointment of guardians for infants is derived from the Guardian 
and Wards Act, VIII of 1890. Where a guardian has been appointed by will or 
other instrument his power to transfer by sale immoveable property belonging to 
his ward is subject to tho restriction imposed by the instrument; unless he has 
been declared a guardian under tho Guardian and Wards Act, VIII of 1890, and 
the Court which made the declaration permits him by order in writing notwith- 
standing tin* restriction to dispose of any immoveable property specified in the 
order in a manner permitted by tho order (r). The right of a guardian appointed 
by the Court to transfer by sale tho property of his ward is limited and is subject 
to the previous sanction of the Court (s). A disposal of immoveable property by 
him in contravention to tho above provisions is voidable at the instance of any 
other person affected thereby {(). A sanction of the Court given in 1896 could not 
validate a sale in 1906. This was held where a Hindu died leaving a widow and 
two minor sons. The widow was appointed guardian in 1890 and in 1891 obtained 
sanction of tin* Court for sale of half the property of the minors. In 1906 a sale of 
less than half the property was effected by tho widow and one of the sons who had 
attained majority (»<)• Nor can a widow appointed guardian of the person and 
properly of her two minor sons effect a sale of joint family property by joining 
her oldest son who was a major as the interest of a member of the joint family was 
not individual property (v). A purdanashin lady may be appointed guardian of 
a minor’s property ( w ). A 11 Official Trustee cannot, be appointed guardian of 


(h) Mohori Bibee v. Dharamdas Gosh (1903) 30 
Cal. 539, 30 I. A. 114. 

(t) Sec. 54. Transfer ol Property Act. 

(j) Dattaram v. Vinayak (1904) 28 Bom. 131 ; 
Pang llahi v. Mahbub Ilahi (1926) 7 Lah. 
35; Muhammad Said v. Bishambhar Nath 
(1923) 45 All. 644 ; Limbaji v. Raht (1925) 
49 Bom. 576; Tejpal v. Ganga (1903) 25 
All. 59; Khiam v. Dheru, A. I. K. (1927) 
1-ab. 722; Mi. Hamidan v. Nanhe Lai, A. 
I. R. (1933) All. 372. 

(Al Umar Din v. Abdul Haq, A. I. R. (1934) Lah. 
304. 

(/) Midrut pore Zamindarv Co., Ltd. v. Abdul 
Zalil Mia (1933) 60 Cal. 753. 

(«i) Great American Insurance Co., Ltd. v. Madan- 
lal (1935) 59 Bom. 656. 

(*») Kamarajee v. Gunayya, A. I. R. (1924) Mad. 
322 ; M uthiiumara Cheltiv. Anthony Udayar 
(1915) 38 Mad. 867. 


(o) Uepanna v. Parachuri, A. I. R. (1925) Mad. 
1288. 

(P) Mohanlal v. Rat an (1921) 17 Nag. 53 ; Hafizul- 
lah Khan v. Bulaqui Mai, A. I. R. (1923) 
Lah. 299 contra. 

(q) Gurushiddasicatni v. Parana (1920) 44 Bom. 

175. 

(r) Sec. 28, Guardian and Wards Act. VIII of 

1890. 

(s) Sec. 29, Guardian and Wards Act, VIII of 

1890. 

(f) Sec. 30, Guardian and Wards Act ; Solema 
Bibi v. Hafes Mahomed (1927) 54 Cal. 687. 
(m) Shami Nath v. Lalji Chanbe (1913) 35 All. 
150. 

(v) Gharib-ullah v. Khalak Singh (1903) 25 All. 
407, 30 I. A. 165. 

(t») Jam-ant t Kurnri v. Gajadhar Upadhya (1911) 
38 Cal. 783. 
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the property o f u minor (a;). The power of a manager or de facto guardian to 
alienate the estate of an infant is under Hindu Law both limited and qualified. 
It can only be exercised in case of legal necessity which under certain circum- 
stan. es means benefit to the estate (y). In so doing the Courts considered they 
wen I oil owing the decisions of the Privy Council (z). A contrary view was, how- 
e\. r. taken by the Madras High Court in Narayanan v. Ravunui (a) and by the 
Bombay High Court in Litnhaji v. Rahi (6), nor is such power possessed by a 
manager or de facto guardian in case of a Mahomedun (c) or Indian Christian* (d) 
or Buddhist (e) and their sales are void. A Full Bench of the Bombay High Court, 
after a review of the Case law, held that it would not be accurate to say that no 
transaction could be for the benefit of a minor which was not of a character to protect 
or preserve the property of the minor. The sale of land which cannot conveniently 
be cultivated with other property of the minor, and the investment of the purchase- 
money m lands which could be so conveniently cultivated ; or the sale of lands in 
order to raise money to secure irrigation or permanent improvement of the other 
lands ol the minor ; or a beneficial exchange ; or a sale in order to prevent destruc- 
tion ot the minor’s property, are transactions which would bo for the benefit of 
the estate. 

The mother and guardian of a Hindu minor sold for l<s. 9U0 a small strip of 
land normally worth not more than Rs. 000. The purchase-money was invested 
by the mother in the money-lending business which had been carried on by the 
minor’s father and was at the date of the sale carried o„ by the mother. The 
minor on attaining the ago of majority sued to set aside the sale. Held by the 
Full Bench that the sale iu question could not he justified as being for the benefit 
ot the estate!/). A Division Bench of the Bombay High Court has held that a 
person who purported to sell an infant’s property was not in fact a de facto guardian 
but a guardian ad tsoc (g). In this state of authorities the question came before 
a l ull Bench ot the Bombay High Court as to whether under the Hindu Law a 

, ■'* Cl ° gUard,an of 11 validly sell his property to a third person for 

legal necessity. The two underlying facts that ho was a de facto guardian and there 
was legal necessity were assumed. The majority hold that he could, overruling 
Lmtijaj, Roxojx v. Raht (h). The dissenting judgment of the Chief Justice was that 
he could not and that his position was not analogous to that of u manager of Hindu 
jwmt family, pointing out the strangenoss of the conclusion resulting therefrom, 
that power should ho annexed to an office hold without authority which would not 
r>e so annexod if the office wore hold under legul sanction. A so-called guardian 
•u facto is not a guardian at all hut is merely a person who 1ms assumed, without 
authority, te act us guardian and it is a strong thing to hold that by such assumption 

>aJU, (ISIS) 45 Cal. 878, 45 I. A. 73; Ayder- 

T" )'■ t ) V ‘ J <»»'*«> Ma,l. 514 ; Sheikh 
V - *$ e,kh < 1916 ) 1 I’at. L. J 188 ; 
Mohstiddin Ahmed v. K. Ahmed (U)2u) 47 
CaL 713; Mohammad Ejat Husain v . 
Mohammad Ifttkhat Husain (1912) 34 All. 
213, 39 I. A. 49. 

Sundara i\adan v. Annatnalai ( 1931 ) 60 
M. L. J. 695; liangarammal v. Lydia Kent 
(1934) 57 Mad. 1062 (sale held void-d>lc). 
Ran,a Khan v. Ma Chit . A. I. R. (1031) Kang. 

Hemra) Dattubuva v. Sathu (1935) 69 Bom. 
5-5; jugal Katatn v. Mathura Das (19281 

50 All. 969 F. B., dissented tron^ /Jfg 
v. Zaga I-.koba (1928) 53 Bom. 419 discus^ 

I tar ilal Kanchhod v. Gurdhan 

51 Bom. 1040 (separated uncle) (,W/) 
(h\ ( 1925) 49 Born. 576. 


s. 


(jf) Omar Tyab v. Ismail Tyab (1928) 30 Bom 

L. K. 177. 

( y I Hanuman Petuul v. Mussammat Kabuote 
(1856) 6 M. I. A. 393 (mother) ; Nagmdas v. 
.V / aluntud (1922) 46 Bom. 312 (adult co 
parcener) ; Judo Singh v. .War l ha Singh 
(1926) 48 All 592 (father); Pandhannath v. 
Katnchandra (1931) 33 Bom. 1.. R. 104 
(mother) ; Scctharamanna v. Appuih (1925) 
49 Mad. 768 (maternal uncle) ; Mohanund 
v. Nafur (1899) 26 Cal. 820 (paternal 
grandmother). 

M Hunoomanpersaud v. Ml. llaboott (1856) 6 

M. 1. A. 393. 

(a) (1924) 47 M. L. J. 686 (step-mother) 

(t) (1925) 49 Bom. 576 (step-mother). 

(0 Mala Din v. Ahmad Alt (1912) 34 All. 213, 
39 I. A. 49; Fakiruddtn v. Abdul Hussain 
(1911) 35 Bom. 217; Imarnbandi v Mu I 


Id) 

(t) 

(/) 

{£) 
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he has acquired the right to deal with the minor’s immoveable property ( i ). 
Alienation by Mahomedan brothers on behalf of a minor brother is not binding 
on the latter nor is such an unauthorized transaction bettered by describing them 
as de facto guardians. In the latter capacity they may assume important responsi- 
bilities but they cannot clothe themselves with legal power to sell. The sale must 
be under the authority of an appointment by the Court (j). Where a minor is. 
however, a member of a joint Hindu family, no guardian can be appointed under 
the Guardian and Wards Act of his undivided interest as the interest of such a 
member in the joint family is not individual property (fc). But a chartered High 
Court has power to appoint a managing member as guardian of such interest with 
power to alienate the same (/)• The Guardian and Wards Act specially preserves 
pre-existing powers possessed bv a chartered High Court (m). Au alienation by a 
guardian of a minor with the sanction of the Court can be relied on by the alienee 
unless the latter has been a party to a fraud or collusion or guilty of underhand 
dealing (n). The fact that the order granting sanction has not recited, as required 
by section 31 (2) of the Guardian and Wards Act, the necessity for the loan, does 
not render the sanction invalid. Such a defect is a mere irregularity. The Court 
must be taken as having adopted the grounds set forth in the petition and affidavits 
though not reproduced in the order (o). Whore the order was cancelled by the 
Court subsequently, the order of cancellation having had no connection with the 
validity of the debt itself, but the money was advanced by the lender while the 
order was in existence, hold, that the lender was still entitled to rely implicitly on 
the order (p). But where a guardian appointed under the' Guardian and Wards 
Act makes a transfer of the minor’s property without obtaining the permission of 
the District Judge, the latter has no power to cancel it in the sense that the 
transfer becomes inoperative by force of that order. Any question as regards the 
validity of the transfer is to bo determined by a competent Court in a regular 
suit (< 7 ). 

A private alienation though confirmed by the execution Court under O. 21, 
r. 83 of the Code of Civil Procedure, 1908, is not validated if such alienation is 
made by a certificated guardian and the transaction is not confirmed by the Court 
which appointed the guardian. The inquiry under section 29 of the Guardian 
and Wards Act is for the benefit of the infant while under the Code of Civil Pro- 
cedure it is for the protection of the execution creditor, though such a transaction 
is liable to be avoided in proper proceedings under section 30 of the Guardian and 
Wards Act, it can, however, bo only on the principle that he who seeks equity 
must do equity and the person seoking to avoid the transaction must be prepared 
to reimburse the purchaser whoso money has benefited the infant (r). The Court, 
while granting permission to a certified guardian of a minor to transfer the minor’s 
property, can impose conditions on the guardian. A distinction must be drawn 


(») Tulsidas v. Haisinghji (1933) 57 Bom. 40. 

0) Mala Din v. Ahmad Mi (1912) 34 All. 213, 
39 I. A. 49. 

( k ) Gharib-ullah v. Khalak Singh (1903) 25 All. 
407, 30 I. A. 165. 

(0 In re Jairam Luxman (1892) 16 Bom. 634 ; 
In re Jagganath Wamji (1895) 19 Bora. 96; 
In re Maniial Hargovan (1901) 25 Bom. 
353 ; In re Hart Saraindas (1923) 50 Cal. 
141. 

hi) Sees. 3 ami 6 , Guardian and Wards Act, VIII 
ol 1890. 

(n) Hainan Chet liar v. Tirugnanasambandam 
Filial (1927) 50 Mad. 217 ; Gangapershad v. 
Haharam Bibi (1884) 11 Cal. 379 followed ; 
I’enhatasann v. Viranni (1922) 45 Mad. 


429, dissented from ; Hamdeo Prasad v. 
Sheonandan Mahaselh (1935) 14 Pat. 410. 

(o) Hainan Chetliar v. Tirttgnaiiasanibandam 

Ptllai (1927) 50 Mad. 217 ; Bttdhoo v. Shea 
Charan (1924) 22 All. L. J. 851 followed. 

( p ) Hamdeo Prasad v. Sheonandan Mahaselh 

(1935) 14 Pat. 410; Ganga Prasad v. Maha- 
rani Bibi (1884) 11 Cal. 379, P. C. : MaJianl 
Mahabir Das v. Jatnuna Prasuid (1928) 
8 Pat. 48. 

( 7 ) Kundan Lai v. Bluigirali Saran (1935) 57 All. 
485. 

(r) Dwijendra Mohan Sarnia v. Mauornma Dost 
1922) 49 Oil. 911 ; Datlaram v. Gangaram 
1896) 23 Bom. 287 ; Sarju v. District Judge 
of Benares (1909) 31 All. 378. 
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between condition precedent and a condition subsequent imposed on the guardian. 7 

Non-compliance with the former will vitiate the transfer. The same cannot be 
said with regard to the latter unless there is something in the order granting 
permission casting an obligation on the transferee of that property to do some 
act subsequent to the execution of the deed of transfer in his favour. The only 
duty cast upon the transferee by law is that he must satisfy himself that the 
order sanctioning transfer has been strictly complied with upto the time of the 
execution of the deed of transfer and that no condition precedent imposed by the 
order has been violated (s). On a sale by a guardian with the sanction of the 
Court : — 

(a) Apart from any covenant personally binding the guardian he is not 
liable in damages if the purchaser is deprived of the wholo or part of the 
property in consequence of the sanction of the Court found to be invalid. 

(b) Covenants in the deed executed by the guardian as such should be con- 
sidered covenants binding on the minor if such covonantB are valid. 

(c) Merely because the guardian acts on behalf of the minor he does not incur 
any vicarious liability on the failure of the transaction by reason of the 
Court’s sanction being held to bo ineffective. 

(d) If the guardian has agreed expressly or by necessary implication in his 
personal capacity wholly apart from his capacity as guardian of the minor 
to indemnify the purchaser he would be personally liable (t). 

A guardian appointed by the Court is required to give security. Till such 
security has been completed, he is not a guardian so that if a guardian appointed 
by the Court has not given security a transfer made by him would be void. In the 
absence of any directions in the order a guardian must furnish security. Under 
Rule 453 of the Rules of the High Court of Bombay a person appointed guardian 
shall, unless otherwise ordered, first give security. A minor’s guardian cannot 
he compelled to give covenants for title, as no guardian can render a minor liable (u). 

Minors’ agreement for purchase. — Neither the guardian of a minor nor his 
munager is competent to bind the minor or his estate by contract for the purchase 
of an immoveable property and as a minor is not bound by the contract there 
being no mutuality ho cannot, on attaining majority, obtain specific performance 
of the contract (t>). 

Purchase by minor. — As regards sale in favour of a minor the Madras High 
Court held, on the authority of the Privy Council (w), that imposition of liabilities 
by section 65 of the Transfer of Property Act involved the notion of competency 
to contract and as it was impossible to conceive of u sale without a reciprocal 
promise, past or concurrent, there could bo no legal sale in favour of a minor (x). 

The view of the Allahabad High Court is that nowhore in the Act is it provided 
that a minor is incapable of being a transferee of the property and, moreover, 
section 127 of the Transfer of Property Act by necessary implication shows that 
the person who is not competent to contract may bo a donee of immoveable 
property, therefore a minor in whose favour a valid deed of sale is executed is 


i«) Subhan Alt v. Chitlu A. I. R. (1927) All. 631. 
<) Maida v. Kishan (1934) 56 All. 9?7. 
u) Surendra Nath v. Alul Chandra (1907) 34 Cal. 
892; Ranmalsinghji v. Vadilal (1896) 20 
Bom. 61 ; Waghelav. Shekk Masludin (1887) 
11 Bom. 551. 


(i/) Mir Sarwarjan v. Fakhruddin Mahomed 
(1912) 39 Cal. 232, 39 I. A. 1. 

(u») Mohori Hibee v. Dharamdas Chose (1903) 30 
Cal. 539, 30 I. A. 114. 

(*) Navacoti v. Loyalinga (1910) 33 Mad. 312. 


7 
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competent to sue for possession (?/). A gift, however, is not the result of contract 
between the donor and the donee. A Full Bench of the Madras High Court, 
deciding that a mortgage in favour of a minor was valid (s), overruled its previous 
decision (a). The state of the law on the subject is unsatisfactory. In case of 
sales of freehold as well as leasehold a vendor enters into covenants for title. When a 
purchaser is a minor, with whom is he to outer into these covenants ? Again, in 
the case of leasehold the purchaser of leasehold property enters into a covenant 
that, he will regularly pay the rents and observe the covenants of the lease and 
indemnify the vendor against any breach thereof. How can a minor enter into 
such a contract ? In this connection reference may be made to section 7 of the 
Act which enacts that every person competent to contract and entitled to trans- 


ferable property or authorized to dispose of transferable property not his own is 
competent to transfer such property. Further, section 6, clause (h) (3) enacts that 
no transfer can be made to a person legally disqualified to be a transferee. The 
word “ transferee” is nowhere defined in the Act. Again, every sale is the result 
of a contract botween a vendor and purchaser. 

Hstoppel. As regards the doctrine of estoppel, it has been held that section 116 
of the Evidence Act does not apply to infants (h). But the Bombay High Court 
lms held that where there is a false and fraudulent representation ks to age the 
minor is estopped (c). The same view has been adopted by the High Courts of 
Allahabad (d) and Calcutta (e). The Privy Council has laid down that this rule 
of estoppel does not bind a minor (/). This was followed by a Full Bench of the 
Bombay High Court (<,) overruling its previous decisions (h) approving the decision 
of the Madras High Court (/). On a sale by a guardian of a minor the purchaser 
cannot insist upon covenants for title except as against his own encumbrances (j). 
In England sales ami purchases by infants are regulated by special legislation such 
as the Infants Relief Act of 1874 and the Sottlod Land Act of 1925. 

Custody of minor.— If a minor is in the actual custody of another person with 

the permission of the guardian he is deemed to be in the constructive custody of 
the guardian (I*). 


What “ guardian ” includes. — The term “ guardian ” in the Act has been used 
in a wide sense. It does not necessarily mean a guardian duly appointed or 
declared by the Court, but includes a natural guardian or a de facto guardian. A 
father is the natural guardian of his minor son (/). 

Residence of guardian. — It is not necessary that the proposed guardian should 
be resident within the jurisdiction of the Court (m). 


Willingness of guardian.— The willingness of the proposed guardian need not. 
bo intimated by a signed and attested declaration (n). 


y) Munni Kunwar v. Modem Gof>al (1916) 38 
All. 82 ; i\ara tn Das v. Musammat Dhania 
(1916) 38 All. 154 ; Muniva Konan v Peru • 
mal Konan (1904) 24 Mad. L. f. 352 ; Vlfat 
Rat v. (,aur x Shankar (1911) 33 All. 657. 

(i) Raghava Charuir v. Srinivasa (1917) 40 Mad. 
308. 

(a) Navarot i v. I-oyaltnga (1910) 33 Mad. 312 
(/;) Brahtno Dull v. Dharma Das (.hose (1899) 
26 Cal. 381. 

(c) Ganesh Lala v. Bapu (1897) 21 Horn. 198; 
Dadasaheb Dasral/irao v. It at A 'ahani (1917) 
•11 Mom. 480. 

W Jagar Nath Singh v. luiltu Prasad (1909) 31 

A 11 ' i 21 .’ Shiam ImI v. Ram Piari (1910) 
32 All. 25. 

(-) Swrndra Nath Roy v. Krishna Sakhi Dasi 
(1911) 15 C. W. N. 239. 


(/) Sadiq Aliv. Jai Kishore (1928) 30 Bom. L. R. 
1346 P. C. 

(g) Gadigeppa v. Balangouda (1931) 55 Bom. 

741. 

(h) Ganesh Lala v. Palm (1895) 21 Bom. 198; 

Datlasaheb v. Bat N ahani (1917) 41 Bom. 
137 ' J<tSra i v - Sa ' Jush "' (1921) 46 Bom. 

(0 Vaikunlarama v. Authimoolam (1914) 38 Mad. 
<» Ga ”*^ a * v - (1915) 17 Bom. L. R. 

(A) Noshinratt v. Sharoshbanu (1934) 58 Bom. 
724. 

(/) Noshirutan v. Sharoshbanu (1934) 58 Bom. 
, < jrA '.Dayabhaiy / . Parva/t (1015) 39 Bom. 438. 
(m) Bent Prasad v. Parbati (1934) 56 AU. 20. 

(«) Narotam v. Tapesra (1935) 57 All. 208. 
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Covenant to repurchase. — A contract of sale by a guardian on behalf of the 

minor containing a covenant to repurchase if the vendee desires to sell is not a 

standing offer but a completed contract unenforceable by either party for want of 
mutuality (o). 

Joint tenants.— Their holding is to all others except themselves as one single 
owner. Inter se they have separate rights which are equal in all respects, it not 
being possible for one of them to have a greater interest than another in the subject 
of the tenancy. It is distinguished by unity of possession, unity of interest, unity 
of title, and unity of time at the commencement of such title. The property is 
limited to them and their heirs or to them and their heirs and assigns although the 
heirs of one of them will only succeed to the inheritance provided the joint tenancy 
bo allowed to continue. A proper form of assurance between joint tenants is a 
roloase by deed and this release operates rather as an extinguishment of right than 
as a conveyance. The incidents of joint tenancy last only so long as the joint 
tenancy exists. Prior to the Law of Property Act, 1925, any one of them had power 
to sever the tenancy by disposing of his own share in the estate and destroy the 
joint tenancy (/>). Ho may now sever the joint tenancy in an equitable but not 
in a legal estate so as to create a tenancy in common. A joint tenancy is severed 
upon bankruptcy (g) but not on marriage (r). ]f the effect is to vest the property 
in the husband then there will be a severance of the joint tenancy. From the 
moment of severance, unity of interest and title is destroyed, but unity of 
possession continues, and the share disposed of is discharged from the incidents 
of joint tenancy and becomes the subject of a tenancy in common. If there 
are throe joint tenants and one of them severs his interest in favour of a 
stranger the latter holds an undivided third part of the lands as tenant in 
common with the remaining two. These two would remain joint tenants of their 
two-third share. Between a joint tenancy and tenancy in common the only 
similarity that exists is the unity of possession (*). The incidents of a joint tenancy 
in a Hindu coparconery are peculiar to that law. 1 have not been able to find 
any text writer dealing with this subject whether a joint tenancy can by contract 
be created in unequal shares, for example, two joint tenants, one having a third 
and the other a two-third share in joint tenancy with the chance of survivorship. 
It is submitted that such an interest cannot be created as being repugnant to law. 
llie point arose in the Bombay High Court in suit No. 603 of 1921, Gordhandae T 
Matigaldatf v. Kissonda* T. Man gal dan, but the suit was compromised It also 
arose m the Calcutta High Court. By a deed of Sharkatnama the members of a 
Hindu family, governed by the Mitakshara Law, declared that each of the members 
was entitled to a definite fractional part of the whole estate. It was hold that this 
was not sulTiciont to constitute a valid partition according to Hindu Law No 
doubt the oxprossio.1 of a joint tenant's interest in the joint estate us a half or a 
third or any other fraction, is not strictly consistent with the theory of the joint 
umily property asset forth in tho judgment of Appoovier v. Rama Subba (/), ye t a 
more definition of the whole without any indication of intention to divide interest 
and liabilities is not sufficient to constitute a legal dissolution of the joint family 
It is impossible to overrule the expressed declaration of continuing joint owner-shin 
because tire p artie s ha ve by deed g iven definitions of their shares by describing 

(0> V - (,933 > 56 « (,8 ^EaT4V.03 

(W O" '<«*» Property, 24th Ed., pp. I45M56E*. K gT V * (,8S3 > 9 

(?) In re Butler’s Trust (1888) 38 Ch. D. 286. ft (V 1 ^.“aT ^ Ed - P ' 29i - 
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thorn as what they would he if anyone claimed a partition. Even if for common 
conveniences they took the rents and profits of the estate in certain defined shares 
yet, in face of this distinct declaration that the community of interest remained 
unbroken, it would be no evidence of separation (u). A passage in Dart (t>) shows that 
joint tenants are sometimes made to covenant both jointly and severally and it 
seems that where they contract without disclosing their separate interests the 
vendor will bo entitled to such covenants : though it appears more reasonable to 
restrict their covenants to the extent of such shares as they would be entitled to 
on a severance, leading one to infer that a joint tenancy can be held in unequal 
shares. A joint tenant may alienate his interest in his lifetime but this, subject 
to that right, devolves on the survivor. Where one of two joint tenants agreed to 
sell his moiety and died, tho purchaser could enforce specific performance of the 
contract against tho survivor (ic). If two persons being joint tenants perish by 
one blow, the estate will remain in joint tenancy in their respective heirs ( x ). 
When there are three joint tenants and one of them disposes of his interest to a 
stranger the latter is a tenant in common with the other two who continue as 
joint tenants of the two-thirds with the chance of survivorship ( y ). Effect of demise 
by joint tenants to one of them is a severance during the term (2). A corporation 
and a natural person may be tenants in common but not joint tenants for two 
reasons, -first, -a corporation has perpetual succession and, second, the legal 
ownership of a natural person which passes to his heirs and representatives is so 
essentially different from that of a corporation that the law regards them as 
incapable of coalescing in the manner necessary for the creation of a joint tenancy (a). 
An undivided share in immoveable property cannot by contract bo held in joint 
tenancy nor is it possible for tho owner of such share to create one by way of trust. 
In Mahomedan Law an undivided interest in proporty is known as Mushaa. Am 
to making a wakj of a J\I uxhaa, tho Courts in India are divided in opinion. Accord- 
ing to the follower of Imam Abu Yusuf (b), such a wakj may be created by mere 
declaration whilst according to tho follower of Imam Muhammad it cannot unless 
the icaki f should actually divest himself of possession (c). Hence where parties are 
subject to tho latter school of thought no joint tenancy by the creation of trust or 
contract is possible. 


Tenants in common. — Tenants in common arc such as have a unity of possession 
but distinct and several titles to their shares which are by no means necessarily 
equal so that one tenant in common may have but a life or other limited interest 
in his slmro, another may be seized in fee of his. A tenant in common is as to his 


own undivided shuro, precisely in the position of the owner of an entire and separate 
estate (d). On tho death of a Mahomedan his heirs take their share in severalty (e). 
Tenants in common, when severing, must take mutual conveyances. It cannot 
bo transferred by more agreement. With regard to covenants by tenants in 


(u) In the matter of the petition of M ussamal , 
Phuljhart Koer (1872) 8 Bong. L R. 385. 

{ v ) On Vendors and Purchasers, 7th Ed., p. 573. 
(u») Specific Relief Act, 1 of 1887, see. 27 (c). 

(x) Bradshaw v. Toultnin (178*1) 2 Dick 633, 21 
E R. 417. 

(>') Williams on Real Property, 24th Ed., p. 294. 
(r) Napier v. Williams (1911) 1 Ch. 361 ; Cotrper 
v. Fletcher (1865) 6 B. tc S. 404, 122 E. R. 
1267. 

(a) Law Guarantee and Trust Society v. Governor 
aiul Cofnpany of Bank of England (1890) 
24 Q. B. 1>. 406; see In re Thompson's 
Settlement Trusts , Thompson v. Alexander 
(1905) 1 Ch. 229. 

(*) Huutnbhax v. The Advocate General of Bombay 


(1920) 22 Bom. L. R. 846 (deed); Abdul 
Rajah v. Jai Jimbabai (1912) 14 Bom. L. 
R. 295 (deed) ; Janjira v. Muhammad 
Fakirulla (1922) 49 Cal. 477 (deed) ; Ma E. 
Khin v. Mating Sein , A. I. R. (1925) Rang. 
71 (oral declaration). 

[c) Muhammad Shaft v • Muhammad Abdul Aziz 

(1927) 49 AU. 391 ; Muhammad Yunus 
v. Muhammas Ishaq (1921) 43 All. 391 ; 
Muhammcul v. The Legal Rem etn bra ncer 
(1893) 15 All. 321. 

(d) Williams on Real Property, 24th Ed., p. 295. 
(#) Abdul Khader v Chidambaram (1909) 32 Mad. 

276 ; Abdul Majeeth Khan v. Krishnatna • 
char tar (1917) 40 Mad. 243 ; Rajeswar Frosad 
v. Anil Komar (1928) 55 Cal. 35. 
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common, each one of them enters into usual covenants for title as to his own S. 7 
share or interest in the property (/). Acts, circumstances and dealings may rebut 
the presumption of joint tenancy. The Court is at liberty to receive evidence of 
the acts of joint tenants showing that they considered themselves entitled as 
tenants in common. 

1. A joint letter written to trustees of a will signifies acceptance of privilege 
given by a testator to purchase a warehouse (y). 

2. When a purchase is made out of moneys standing in joint account in a 
bank it is not necessarily joint tenancy. The origin of the money and the acts 
and intention of the parties must be looked to and a conclusion in favour of the 
tenancy in common drawn from the circumstances (h). 

3. Notwithstanding insertion of the joint account clause the mortgagees were 
entitled to the mortgage-moneys ns tenants in common (t). 


An estate conveyed to persons in form as joint tenants has been adjudged to 
have been held by them as tenants in common when the purchaso was for a joint 
speculation ( j ). There is no fiduciary relationship between tenants in common nor 
can one co-tenant impose upon another an obligation of a fiduciary character by 
leaving the management of the proporty in his hands (k). A purchaser from a 
coparcener is not a tenant in common with the other members ( l ). The subject is 
dealt with in sections 44 to 47 of the Act. 


Coparcener. — As to alienation of undivided interest in coparcenary property, 
in Bombay, according to the Mitakshura Law, it is now well established that a 
coparcener can alienate his own interest in joint family property provided there is 
valuable consideration for it (m). The same rule applies in Madras (n) which has 
gone so far as to recognize an alienation by way of gift. The view adopted under 
the same text in Calcutta and Allahabad is to the contrary. The Privy Council 
in a case from Bengal held that as to ancestral estate under the Mitakshara Law 
so long as tho estate is undivided arid the share of a member of the family is in- 
definite it is not competent to a coparcener to alienate his share without tho consent 
of tho other coparceners (o). The same tribunal, in a case from Allahabad where 
father and soxr constituted a joint family holding ancestral estato, hold that under 
tho Mitakshara Law as administered by tho High Courts of tho United Provinces 
and Bangui, an undivided share in ancestral estate held by a son as a member of 
tho joint family in coparcenory cannot bo alienated by him without the consent of 


{f) Rajeswar Prosad v. Anil Komar (1928) 55 
Cal 35. 

(t) Harrison v. barton (1869) 30 I.. J. Ch. 213. 

(ft) Robinson v. Preston (1858) 27 L. J. Ch. 395. 

(i) In re Jackson, Smith V. Siblhorpe (1887) 34 
Ch f>. 732. 

0) lutke v. UraJdock (1732) 3 P. Wins. 158, 24 
E. R. 1011 ; Stuart v. blakeuay (1869) 4 
Ch. 603; Re. Hulton, Hultonv Lister (1890) 
62 L. T. 200. 

(k) Kennedy v. De Tra fjord (1897) A. C. 180. 

(/) Dun Dayal v. Judgdeep S'arain (1876) 3 Cal. 
198 ; 4 I. A. 247 ; Suraj liansi Koer v. Sjeo- 
prasad Singh (1878) 5 Cal. 148, 6 I. A. 88 ; 
Hard i Narain Sahu v. Ruder Perkash (1883) 
10 Cal. 626, 11 I. A. 26 ; Manjaya v. Shan- 
muga (1915) 38 Mad. 684 ; Pandu v. Goma 
(1919) 43 Bom. 472. 


(m) Pandoo Vithoji v. Goma Ramji (1919) 43 Bom. 

472; Pandurang v. bhagu-andas (1920) 
44 Bom. 341 ; iMkshman v. Ram Chandra 
(1880) 5 Bom. 48, 7 1. A. 181. 

(n) Vadiveiam v. Natesam (1914) 37 Mad. 435 ; 

Marappa Goundan v. Rangasamt Goundan 
(1900) 23 Mad. 89; Subba v. Venkatrami 
(1915) 38 Mad. 1187; J. Rajacharlu v. J 
l'. Fenkataramaniah (1869) 4 Mad. H.C. R. 
60 ; PaUinivelappa Kaundan v. Mannaru 
Katkar (1865) 2 Mad. H. C. R. 416; Ped- 
damthulaty v. N. Timtna Reddy (1865) 
2 Mad. H. C. R. 270 ; Nanjunda v. Kana- 
garaju (1919) 42 Mad. 154. 

(o) Mahdko Parskad v. Mehrban Singh (1891) 

18 Cal. 157, 17 I. A. 194 ; Sadabart Prasad 
v. Foolhart Koer (1869) 3 Beng. L. R. 31. 
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S. 7 those who share the joint estate (p). The same rule was extended to father’s 
alienation which was neither for legal necessity nor for an antecedent debt (q). 
As to Berar, the Judicial Committee accopted the view that Mitakshara is to be 
interpreted there in the same manner as in Bombay (r). A similar view is pre- 
valent in the Central Provinces ( 5 ). The above rules do not extend to a surviving 
coparcener whether the alienation be for or without consideration ((). Again, no 
coparcener can make a gift of his undivided interest (u) except with the consent of 
the others (u). 

Severance of joint family. — Marriage under the Special Marriage Act (III of 
1872) of any member of an undivided family affects a severance from such family (w). 


Hindu widow. — The power of disposition which the law denies to a Hindu 
widow who has inherited property of her husband may bo exercised when supported 
on the ground either of legal necessity or tho performance of religious acts. The 
Hindu system recognizes two sets of roligious acts. One in connection with actual 
obsequies of the deceased and the periodical performance of the obsequial rites 
described in the Hindu religious law, which are considered as essential for the salva- 
tion of the soul of the deceased. The other relates to acts which although not 
essential or obligatory, are still pious observances which conduce to the bliss of the 
deceased’s soul. With regard to the first sot her powers are wider than in respect 
of tho acts which are simply pious, and if performed are meritorious so far as they 
conduce to the spiritual benefit of the doceased. In the first case, if the income 
of tho property or the property itself bo not sufficient to cover the expenses, she 
would be entitled to sell the whole of it. In the other case she can alienate only a 
small portion for pious or charitable purposes as she may have in view (x). In the 
first set would be included payment of husband’s debts though barred (y) unless 
her deceased husband had repudiated tho debts before his death (z), or she had 
discharged tho debt in his lifetime (a). Pilgrimage for the benefit of the husband’s 
soul (6) or to Pandarpur (c) or Gaya ( d ) but not to Benares (e), the digging of 
tanks (/), building of temples (g), performance of father’s shraddha ceremony (A). 


(P) Balgobind Das v. Narain lull (1893) 15 All. 
339, 20 I. A. 1 16 ; Chandra Kishore v. Dam- 
pat Kishore (1894) 16 All. 369 ; Rama Nand 
Singh v. Govind Singh (1883) 5 All. 384. 

( 7 ) Kali Shankar v. Nawab Singh (1909) 31 All. 
508; Chandraileo v. Mata Prasad (1909) 
31 All. 176 ; sec also Muhammad Muzmil- 
ullah Khan v. Mithu lull (1911) 33 All. 783 ; 
Mahraj Singh v. Sarup Kuar (1886) 8 All. 
205; Bhagiralhi Misr v. Sheobhik (1898) 
20 All. 325. 

(r) Syed Kasam v. Jorawar Singh (1923) 50 Cal. 
84, 49 I. A. 358. 

(*) Bfa>jraj v. Nathuram (1917) 12 Nag. L. R. 161 ; 
Hiraram v. Uderam (1914) 9 Nag. L. R. 74; 
Nalhu v. Gulabchand, A. I. R. (1934) Nag. 
L. R. 13. 

(0 Suraj Prasad v. Makhan Lai (1922) 44 All. 
382 ; Parlal' Singh v. Bohra Nalhu (1923) 
45 All. 49 ; ImI Bahadur v. Ambiha Prasad 
(1925) 47 All. 795, 52 I. A. 443 : HUendra v. 
Sakhdeb (1929) 8 Pat. 558; Bholanath v. 
Kartick Kissen (1907) 34 Cal. 372. 

(u) Kalu v. Uarsu (1895) 19 Bom. 803; V’randa- 
vandas V. Yamunabai (1875) 12 Bom. H. C. 
229; Gangubdi v. Ramanna (1863) 3 Bom. 
II. C. 66 ; Rollala v. Pulieaf (1904) 27 Mad. 
162 (166) ; Ponnusami v. Thata (1886) 9 
Mad. 273. 

<v) Tagore v. Tagore (1872) 9 Beng. L. R. 377 
(396). 

(w) Sec. 22. 


(*) Sardar Singh v. Kunj Bihari Lai (1922) 44 
All. 503 (511), 49 I. A. 383 (391); Raj 
Lukhee Dabea v. Gokool Ch under Chow dry 
(1869) 13 M.I.A. 209; Collector of Masuli- 
patam v. Cavaly V meat a (1861) 8 M. I. A. 
529 ; Rama v. Ranga (1885) 8 Mad. 552 ; 
Vuppuluri Tatayya v. Gar im ilia Rama- 
krishnamma (1910) 34 Mad. 288; Khub 
Lai Singh v. Ajodhya Misser (1915) 43 Cal. 
574. 

(y) Ashutosh Sikdar v. Chidam Mandal (1930) 
57 Cal. 904 ; Tulshi Prasad v. Jahmohan 
Lai (1935) 57 All. 422 ; Udai Chunder v. 
Ashutosh Das (1893) 21 Cal. 190; Taritii 
Prasad v. Bhola Nath (1891) 21 Cal. 190. 

(*) Bhagwat v. Nivratti (1915) 39 Bom. 113. 

(a) Bhawani v. Himmat (1911) 33 All. 342 P. C. 
( h ) Darbari Lai v. Gobind Saran (1924) 46 All. 822. 
(r) Bat Chanchal v. Chimanlal (1928) 30 Bom. 
L. R. 685; Ganpat v. Tulsiram (1912) 36 
Bom. 88 . 

(d) Muteeram v. Gopal (1873) 11 Beng. L. R. 
416; Collector of Afasulipatam v. Cavaly 
Vencata (1861) 8 M. I. A. 529. 

(r) Hari Kiisen v. Bagrang Sopai (1909) 13 C. 
W. N. 544. 

(/) Khub Lai v. Ajodhya (1916) 43 Cal. 574 ; Ram 
Surat v. Hitanandan (1931) 10 Pat. 474. 

(Jt) Indar Bux v. Sheo Naresh (1927) 2 Luck. 713. 
( h ) Bat Chanchal v. Chimanlal (1928) 30 Bom. 
L. R. 685 ; Tatyva v. Rama krishnamma 
(1910) 34 Mad. 288. 
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Gifts for the observance of bhog (food offerings) to a deity and for the main- 
tenance of priests for the salvation of her deceased husband, his family and 
widow (t), or by way of suphal sankalp to a priest of Gaya (;'), or in favour of a 
family deity when also the test, is the proportion of the property and not the 
necessity of the deity {k), fall in the second set of religious acts. In Larhmi Kunirar 
v. Durga Kumvar ( l ), a gift made by a Hindu widow for the spiritual benefit of her 
husband, after she had returned from a pilgrimage, was uphold, and in Gobind 
U padhya v. Lakhrani (m), a similar gift made by a widow on her return from a 
pilgrimage to Gaya was treated as valid and binding on the rovorsionary heirs 
of her husband. In drawing the above distinction their Lordships sounded a note 
of warning that the distinction was in no small degree embarrassing and care 
should be taken to avoid the confusion which arose by mixing up an indispensable 
or obligatory duty with a pious purpose which, although optional, was spiritually 
beneficial to the deceased (n). The texts of almost all Risk is wore quoted in 
Ram Sumarun Prasad v. Gobind Das (o), and roceivod the interpretation of Turner, 
L. J., who stated thus: — “For religious or charitable purposes, or those which 
are supposed to conduce to the spiritual welfare of her husband, she has a larger 
power of disposition than that which she possesses for purely wordly purposes. 
To support an alienation for the last she must show necessity” (p). But a widow 
whose right is only confined to maintenance and is not in possession of the pro- 
perty has no such power ns aforesaid (q). This was the caso of a mother who had 
not inherited the property and whose authority to act for the spiritual benefit of 
her deceased son was not on the same footing ns a similar act would have been by 
the widow or by the minor sons ns in Dai Chanchal v. Chi-man! al (r) where also the 
widow was not in possession. As to moveables inherited by a widow, her power 
of disposal depends upon the law by which she is govorned. In that part of the 
Presidency of Bombay whore Mayukha prevails she has an absoluto power of 
disposal (s). In the other provinces, including that part of the Presidency of Bombay 
where the Mitaksliara prevails, her power over moveables inherited by her is 
analogous to that over immoveable property ( t ). This doos not include testamen- 
tary power over inherited proporty (u). Again, a widow’s power accord- 
ing to Mayukha over moveables acquired on partition with her sons is absolute ( v ). 

With consent of reversioner. — Alienation by a Hindu widow with consent of 
the reversioners may be : — 


(a) for legal necessity, actual or presumed ; 

(b) without legal necessity. 

As to (a), their Lordships of the Privy Council stated that where the alienation of 
the whole or part of the estate is to bo supported on the ground of necessity (then, 


(») Sardar Singh v. Kunj Bihar i Lai (1022) 44 
All. 503. 

(j) Baldeo Prasad v. Fateh Singh (1924) 46 All. 
533. 

(*) Madan Mohan \. Kakhalchandra (1930) 57 
Cal. 570. 

(/) (1918) 40 AIL 619. 

(m) (1921) 43 All. 515. 

(n) Sardar Singh V. Kunj Bthart Lai (1922) 44 

All. 503 (511), 49 I. A. 383 (391). 

(o) (1926) 5 Pat. 646. 

Ip) Collector of Musulipatam v. Cavaly Vencata 
(1861) 8 M. I. A. 529; Ram Surat v. Hita- 
natulan (1931) 10 Pat. 474. 

(7) Ratnalai v. Datlatraya (1931) 33 Bom. L. R. 
1244 (confirmed on second appeal and also 
under letters Patent Appeal). See last 


lines of the same report. 

(r) (1928) 30 Bom. L. R. 685. 

(s) Bhagirathibai v. Khanujirav (1887) II Bom. 

285 (297). 

(f) Pandarinath v. Govind (1908) 32 Bom. 59; 
Durga Nath v. Chintamoni (1904) 31 Cal. 
214; Buchi v. Jagapathi (1885) 8 Mad. 
304 ; Bhugwandeen v. Myna Bare (1867) 
11 M. I. A. 487. 

(m) Sarat Chandra v. Charusile (1928) 55 Cal. 
918; Tirath Ram v. Kahan Devi (1920) 
1 Lah. 588; Jagdeo Singh v. Mt. Raja 
Kuer (1927) 6 Pat. 788; Thakoot Deyhee 
v. Rai Baluk Ram (1866) 11 M. I. A. 139; 
Gadadhar Bhat v. Chandrabhagabai (1892) 
17 Bom. 690. 

(el Chamanlal V. Bat Paryati (1934) 58 Bom. 246. 
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S* 7 ^ such necessity is not proved aliunde , and the alienee does not prove inquiry on his 

part, and honest belief in the necessity) the consent of such reversioners as might 
fairly be expected to be interested to quarrel with the transaction will be held to 
afford a presumptive proof which, if not rebutted by contrary proof, will validate 
the transaction as a right and proper one That is to say, the consent is not 

conclusive proof of the existence of legal necessity but raises a presumption of the 
existence of such necessity (r). The operation of the above rule must ordinarily 
be limited to transfers for consideration and cannot appropriately be extended to 
voluntary transfers by way of gift where there is no question of legal necessity (t/). 
Further, the alienation must be to a stranger and not to a sole reversioner or to one 
of the reversioners with the consent of the others (z). Where part of the con- 
sideration for a transfer by a widow is found to have been applied to the payment 
of the husband’s debts, the transaction should be set aside on terms that the 
reversioners pay to the transferee the sum so applied (a). As to (b), when she alien- 
ates without legal necessity with the consent of the reversioner, the latter cannot 
dispute its validity (6), and herein the existence or otherwise of consideration is 
immaterial (c). 

Without the consent of the reversioner. — An alienation by a Hindu widow 
without the consent of the reversioner may be : — 

(a) for legal necessity, 

(b) without a legal necessity. 


As to (a) her powers are no less than those of a manager of an infant’s estate ( d ). 
She may not alienate in order to improve the husband’s estate but she can make a 
permanent alienation if justified on the ground of necessity. The “ necessity ” 
involves some notion of pressure from outside and not merely a desire to better or 
develop the estate (e). Section 38 of the present Act permits an alienation by a 
Hindu widow where the property is insufficient for her maintenance if the transferee 
after using reasonable care to ascertain the existence of such circumstances has 
acted in good faith. In case (b) the transfer is not valid beyond her lifetime (/), 


(w) Rangasami Gounden v. Nachiapba Gounden 
(1919) 42 Mad. 523. 

(*) Annada Kumar v. fndra Bhusan (1907) 12 C. 
W. N. 49 ; Hem Chander v. Sarnamoyi 
(1894) 22 Cal. 354 ; A 'obokishore v. Harinath 
(1880) 10 Cal. 1102; Putin Chandra v. 
Dolai Mandat (1908) 35 Cal. 939; Debt 
Prasad v. Gholap Bhagat (1913) 40 Cal. 721 ; 
Tangasami Goundan v. Nachiappa Goundan 
(1919) 42 Mad. 523, 46 I. A. 72; Mahomed 
Said v. Kunwar Darshan (1928) 50 All. 75 ; 
DarLari Lai v. Gobind Saran (1924) 46 All. 
822 ; Bhup Singh v. Jhamman Singh (1922) 

44 All. 95 ; Ghisiawan v. Ml. Raj Kumari 
(1921) 43 All. 534 ; Bajrangi Singh v. 
Manokarnika (1908) 30 All. 1, 35 I. A. 1; 
Motiv. La Ida % (1917) 41 nora. 93; Rama- 
krishna v. Tripurabai (1911) 13 Bom. L. 
R. 940; Pilu v. Babaji (1910) 34 Bom. 
165; V inayah v. Govind (1901) 25 Bom. 129. 

(V) Pilu v. Babaji (1910) 34 Bora. 165; Bajrangi 
Singh v. Manokarnika (1907) 30 All. 1, 
35 I. A. 1 ; Vinayak v. Govind (1900) 25 
Bom. 129; Harihar v. Udainaih (1923) 

45 All. 260 ; Bindeshwari v. Harnarain 
Singh (1929) 4 Luck. 622. 

(*) Sanli Kumar Pal v. Mukunda Lai Mandat 
(1934) 39 C. W. N. 226. 

(a) Sanli Kumar Pal v. Mukunda Lai Mandal 
(1934) 39 C. W. N. 226. 


(6) Rangasami Goundan v. Nachiappa Goundan 
(1919) 42 Mad. 523, 46 I. A. 72; Rup 
Naram v. Gopal Devi (1909) 36 Cal. 780; 
36 I. A. 103; Fateh Singh v. Thakur 
Rukmini (1923) 45 All. 339; Babu Singh 
v. Ratneshwar (1932) 7 Luck. 360; Baburao 
v. Tukaram (1931) 33 Bom. L. R. 235; 
Akkaiva v. Sayad Khan (1927) 51 Bom. 
475 ; Ramgauttda v. Bhausaheb (1928) 52 
Bom. 1, 54 I. A. 396 ; Basappa v. Fakirappa 
(1922) 46 Bom. 292 ; Jai Narain v. Munna 
Lai (1927) 50 All. 489. 

(r) Fateh Singh v. Thakur Rukmini (1923) 45 All. 
339; A kkawa v. Sayad Khan (1927) 51 
Bom. 475; Basappa v. Fakirappa (1922) 
46 Bom. 292 ; Babu Singh v. Ramtshwar 
(1932) 7 Luck. 360. 

(d) Dayamani Debi v. Srinibash Kundu (1906) 
33 Cal. 842 ; Hunootnan Persaud v. Mussa- 
mat Babooee (1856) 6 M. I. A. 393; Kame- 
swar Pershad v. Run Bahadur Singh (1881) 
6 Cal. 843. 

M Oanap v. Subbi (1908) 32 Bom. 577; Ram- 
sumran Prasad v. Shyam Kumari (1922) 
1 Pat. 741, 49 I. A. 342. 

(/) Dhanji v. Dhuma (1924) 26 Bom. L. R. 277; 
Chidambaramma v. Husainamma (1916) 
39 Mad. 565 ; Gotvardhandas v. Vira Mai 
(1920) I Lah. 48. 
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and the reversioners are not bound (0). It is settled law that an alienation by a S* 7 
widow in excess of her power is not altogether void but only voidable by the 
reversioners who may either singly or as a body bo precluded from exercising their 
right to avoid it either by express ratification or by acts which treat it as valid or 
binding ( h ). 

Necessity. — Necessity to justify alienation by a Hindu widow includes the 
right to mortgage for her own maintenance and support of dependent relatives 
of her husband and those of persons for the maintenance of whom the deceased 
would have been liable if alive (t), and a sale of the estate for debts contracted 
for the thread and marriage ceremonies of one of her daughter’s sons So also 

an alienation for expenses of marriage of the deceased owner’s uncle’s son s 
daughter ( k ) and those of daughters (/) and son’s daughter (m) or the betrothal 
of her daughter (n). An alienation to provide for dowry for the widow’s daughter 
provided it is reasonable cannot be questioned, it being immaterial whether the 
deed was executed before or after the marriage ceremony (o), and so also a gift 
upon the occasion of her daughter’s gowna ceremony ( p ). And a mother who has 
acquired the estate of her deceased son could make a valid gift to her son-in-law 
on the occasion of his marriage with her daughter provided it was found to be other- 
wise reasonable in extent (q). The execution of a mortgage to pay for ahraddha 
ceremony of her mother, Government revenue, costs of succession certificate and 
a rent decree was held to have been made for legal necessity (r). 

But payment of money to recover property sold for arrears of road-cess is 
not a legal necessity but a personal debt (a). Family debts not incurred by the 
widow and costs of defending law suits are also cases of legal necessity (t). Where 
there was an actual existing necessity the ciroumstances that the widow’s mis- 
management contributed towards it will not affect the alienation unless it be 
shown that the lender acted mala fide (u). 


Benefit of the estate. — Yet a third ground on which her power of alienation 
has been upheld is where it is for “the benefit of the estate,” a phrase as to the 
interpretation of which the Courts in India are not unanimous, as will appear from 
the undermentioned cases (v). 


(*) Ramgouda v. Bhausaheb (1927) 52 Bom. 1, 
54 I. A. 396; Kondama Naicker v. Kanda- 
samy Goundar (1924) 47 Mad. 181, 51 I. 
A. 145. 

(h) Ramgouda v. Hhausakeb (1928) 52 Bom. 1, 
54 I. A. 396. 

(•) Sadashtv v. Dhahoobai (1881) 5 Bom. 450 ; 
Dharbari Lai v. Gobind Saran (1924) 46 All. 
822 ; Batjnalh v. Mangla (1926) 5 Pat. 350. 
(j) Venkalasubba Rao v. Ananda Ran (1934) 57 
Mad. 772. 

(A) Baijnath v. Mangla (1926) 5 Pat. 350. 

(/) Makhan v. Gayan (1911) 33 All. 255 ; Bhago- 
vali v. Ram Jatan (1923) 45 All. 297; 
Makadev Prasad v. Ml. Dhanrat (1926) 
I Luck. 477. 

(m) Ramkumar v. Ickamoyi (1880) 6 Cal. 36. 

(*») Ganpat v. Tulsiram (1912) 36 Bom. 88. 

(oj Udai Dal v. Ambika Prasad (1927) 2 Luck. 
412 ; Jou-ala Ram v. Hart Kishen, A. I. R. 
(1924) Lah. 429. 

(P) Jowala Ram v. Hart Kishen, A. I. R. (1924) 
Lah. 429 ; Ckuraman Sahu v. Gopi Saku 
(1909) 37 Cal. 1. 


(q) Ramasami Ayyar v. Vengidusami Ayyar 

(1899) 22 Mad. 113. 

(r) Srimohan v. Brijbehary (1909) 36 Cal. 753 ; 

Raj Chandra v. Sheeshoo Ram (1867) 7 W. 
R. 146. 

(*) Srimohan v. Brijbehary (1909) 36 Cal. 753 ; 
Shekaal Hosain v. Sasi Kar (1892) 19 Cal. 
783; Mahanund v. Banimadhub (1896) 
24 Cal. 27 ; Rupram v. Jsxvar (1902) 6 C. 
W. N. 302. 

(0 Debi Dayal v. Bhau Perlap (1904) 31 Cal 433. 
(u) Rojeshar v. Har Kishen (1933) 8 Luck. 538. 

(*>) Ragho v. Zaga Ekoba (1929) 53 Bom. 419; 
Nagindas v. Mahomed Yusuf (1922) 46 
Bom. 312 ; Jagat Narain v. Mathura Das 
(1928) 50 All. 969; Inspector Singh v. 
Kharak Singh (1928) 50 All. 778; Rattan 
Chand v. Sr» Thakur Ram (1928) 26 A. L. 
J. 777 ; Jado Singh v. Nathu Singh (1926) 
48 All. 592 ; Shankar Sakai v. Bechu Ram 
(1925) 47 All. 381 ; Mahabir Prasad v. 
Avia Prasad (1924) 46 All. 364 ; Bhagwan 
Das v. Mahdeo Prasad (1923) 45 All. 390 ; 
Tula Ram v. T ulshi Ram (1920) 42 All. 559. 
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7 Reversioner how far bound. — Attestation is not evidence of consent («*)• A 

reversioner who is a party to an instrument and takes benefit under the transaction 
evidenced thereby is precluded from questioning any part of it (x). But a 
reversioner who has not by any act or omission debarred himself from insisting 
on this contention may, notwithstanding the reversion is an expectancy, sue 
for a declaration, for an expectant, reversioner’s right to sue for a declaration has 
statutory recognition (y). Lapse of time raises a presumption that the parties to 
the document included all persons who had an actual or possible interest in the 
properties ( 2 ), but not that it was justified by legal necessity (a). A reversioner 
who has not consented may ratify the transaction or impeach it by treating it as 
a nullity without the intervention of the Court after the death of the alienating 
widow (6). This right in a Bombay case has been described as “ election ” (c). 
Where the reversioner is a female the consent must be of the male reversioner, for 
if the next reversioner be a female her concurrence would be of no avail. In order 
to render alienation indefeasible the consent of the reversioner immediately next 
to such female reversioner must also be obtained, and this is the law even where 
a female, as in Bombay, takes an absolute estate (d). A reversioner who joins in 
a widow’s mortgage of her husband’s estate is not liable to satisfy the debt (e). 

Indian Succession Act. — A fourth mode of alienation open to a widow on the 
ground of legal necessity is with leave of the Court first had and obtained under 
section 1107 of the Indian Succession Act. Where a Hindu widow has obtained a 
grant of Letters of Administration and subsequently adopted a son, her estate is 
divested and she cannot obtain an order under this section. Her proper course 
is to have the grant revoked under section 262 of the Indian Succession Act and 
apply for the appointment of a guardian for the adopted son and obtain an order 
to alienate under the Guardian and Wards Act. 


Borrowing on personal credit. — Ordinarily, a Hindu widow raises money for 
necessity either by sale or mortgage. Tho Courts in India differ on the question 
whether property in the hands of a reversioner is liable to satisfy a personal debt 
not secured, or such debt which a widow, while enjoying a widow’s estate, has 
properly incurred in the course of management of the property. The Calcutta 
High Court (/) admitted her right to borrow moneys on her personal credit rendering 
the estate liable. This view was recently adopted by a Full Bench of the Bombay 
High Court (g), overruling its previous decisions (/*.) and dissenting from the 
Allahabad (t) and Madras O') High Courts. 

Joint widows. — Tho settled law is that if a Hindu dies leaving two widows they 
succeed as joint tenants with a right of survivorship. They may partition the 


(w) Ramgowda v. Bhausaheb (1928) 52 Bom 1 ; 
54 1. A. 396; Thakur Prasad v. Mt. Dipa 
Kuer (1931) 10 Pat. 352; Har Milra v. 
Raghuhar (1928) 3 Lurk. 645; Banga 

Chandra v. Jagat Kishore (1916) 44 Cal. 
186, 43 I. A. 249; Raja Lukhee v. Gokul 
Chunder (1869) 13 M. I. A. 209; Hart 
Kishen v. Kashi Prasad (1914) 42 Cal. 
876, 42 I. A. 64. 

(jr) Ratngowda v. Bhausaheb (1928) 52 Bom. 1, 
54 1. A. 396. 

(y) Kondama Naicker v. Kondasami Gounden 
(1924) 47 Mad. 181, 51 I. A. 145. 

(t) Ramgowda v. Bhausaheb (1928) 52 Bom. 1, 
*)4 I A 39fl 

(a) Bhojraj v. Siiaratn (1036) 40 C. W. N. 257 P. C. 
\b) Kondama Naicker v. Kandasami Goundan 
(1924) 47 Mad. 181, 51 I. A. 145. : Biioy 
Gopai v. Kishna Mahithi (1007) 34 Cal. 


329, 34 I. A. 87. 

(c) Ahkawa v. Sayad Khan (1927) 51 Bom. 475. 

(d) Vinayak v. Gobind (1901) 25 Bom. 129 ; 

Varjivan \. Ghelji (1881) 5 Bom. 563; 
Pilti v. Babaji (1909) 34 Bom. 165. 

(/) Sm. Antiapftoyi v. Umesh Chandra (1936) 40 
C. W. N. 339. 

(/) Hurry Afohun v. Ganesh Chunder (1884) 10 
Cal. 823 ; Ramcoomar M it ter v. Jchatnoyi 
Dasi (1880) 6 Cal. 36. 

(*) Dhondo v. MishriUii (1936) 38 Bom. L. K. 6. 
()i) Bhagwantrao v. Ramnath (1928) 52 Bom. 
542; Gadgappa Dcsai v. Apaji Jivanrao 
(1879) 3 Bom. 237. 

(0 KaUu v. Faiyau AH Khan (1908) 30 All. 304 ; 
Dhiraj Singh v. Manga Ram (1897) 19 All. 
300. 

(» Ramasami v. SellaHamtnal (1881) 4 Mad. 375. 
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estate between themselves and each may enjoy the income of her share. Each 7 

can deal with her life-interest but she cannot alienate the corpus as to prejudice 
the survivor or future reversioner. Together they can burden the reversion for a 
legal necessity but one of them acting without authority of the other cannot 
prejudice the right of survivorship bv burdening or alienating any part of, the 
estate. It has, however, been observed, although the case has not arisen, that if the 
concurrence of the co-widow was asked for borrowing, and unreasonably refused, 
a mortgage under those circumstances would bind the estate (/;). Further, each 
of them may also relinquish her right of survivorship in that portion of the estate 
which is held by the other. The effect of such an arrangement would ho that on 
the death of one the estate in her possession will not revert to the other who has 
relinquished her right but will go to her heirs us if it was her stridhnn and the heirs, 
or, if she makes an alienation of any portion of the estate, the alienee will continuo 
in possession of the estate till the death of the last survivor (/). The two cases (m) 
mentioned below form an exception to the general current of authority on the 
ground that the senior widow has power to alienate without concurrence of the 
junior for necessary purpose— a proposition not supported by the actual decision. 

It is explained in a recent case that the Judges there were of opinion that the 
senior widow was recognized as manager or agent of the other, on inference which 
could be made only in a case whore there was no known hostility between the 
widows (n). It has been observed that a mortgage by one for legal necessity 
whore concurrence of the other has been withheld unreasonably would bind the 
estate (o). 

Duty of purchaser or mortgagee. It is the duty of the purchoser or mortgagee 
from the manager of a joint Hindu family to satisfy himself of the existence of 
necessity as would entitle him to enter into the transaction binding the minor 
members. This obligation cannot be cast on the Court and he cannot insist that 
unless the Court sanctions the transaction he will not enter into it. If, however, 
on proper end reasonable inquiries lie is satisfied us to necessity, he is justified in 
entering into the transaction (p). 'Phis was commented on by a Division Bench 
of the same Court (q). 

Surrender by a Hindu widow. — This doctrine of surrender and consequent 
acceleration of the rovorsionary estate has not been incorporated by judicial 
decisions but is to bo found in original texts of Hindu Law (r). Surrender is the 
effacement of the widow by renunciation of her interest to the nearest reversioner 
if one or to all reversioners nearest in degree, if more than one at the moment of 
alienation, thereby accelerating their interest. If there be more than one widow' 
all of them must efface themselves (#). It may be accomplished by a single act or 
by a series of alienations the cumulative effect of which is the total effacement 
of the widow (£)• In such circumstances the question of necessity (u) does not arise. 

But it must be bona fide and not a device to enlarge her own estate with the rever- 
ts) In re Dattalraya Govind Haldankur (1932) 34 
Bom. L. R. 1156. 

(q) Mahadeo Krishna Rupji, in re (1936) 3ft 
Born. L. R. 1286. 

(r) Ram Krishna v. Sm. Kousalaya (1935) 40 C. 

\V. N. 208. 

(s) Dulhin v. Baijnath (1935) 14 Pat. 518. 

(/) Behari Lai v. MaJho Lai (1892) 19 Cal. 236. 

19 I. A. 30; Raj Ktshore v. Durga Charan 
(1906) 28 All. 71. 

(u) Maru v. Hanso (1926) 48 All. 485. 


(*) Gauri Nath v. Gaya Kuar (1928) 55 I. A. 
399 ; Gaiapati v. Pusapati (1892) 16 Mad. 
I. 19 I. A. 184. 

(l) Dulhin Parbali Kuer v. Baijnath I'rasad 

(1935) 15 Pat. 518. 

(m) KalliyansunJaram Pillai v. Subha M oopanar 

(1904) 14 Mad. L. J. 139; Jai Narain 
Singh v. Muna Lai (1928) 50 All. 489. 

(n) Valluru Appalasuri v. Sasapu Kannamma 

(1925) 49 Mad. L. J. 479. 

(o) Gauri Nath v. Gaya Kuar (1928) 55 I. A. 399. 
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S. 7 sioner (t»). The validity of the surrender does not depend upon the widow’s 
motive (w). It must be of the entire estate so that the widow’s estate is com- 
pletely destroyed and extinguished (a-). Being an effacement of the widow there 
cannot bo a widow partly effaced and partly not so. Next reversioners cannot 
confer an unrestricted prospective power of alienation on the widow. The power 
of accelerating the reversioner’s estate cannot be used by the widow os a means 
of enlarging her own estate or effecting alienations to strangers as it will be an 
abuse on the limited power vested in her. The reversioner’s right to validate 
alienations is not derived from the power to surrender. The former is analogous 
to the power of sapindaa to consent to an adoption : the latter is based upon the 
application of the English doctrine of merger (y). There is a distinction when a 
surrender is made to a female roversioner who takes, as in Bombay, an absolute 
estate and who, as in Benares and other provinces, takes a limited estate. In the 
former case the surrender is indefeasible ( 2 ) whilst in the latter case the effect is 
merely to accelerate her succession and put her by anticipation in possession of 
her life estate so that on the death of the widow it reverts to the nearest male 
reversioner (a). The validity of the renunciation is independent of the validity 
of the agreement as to the subsocpient disposal of the property by the alienee (6). 
A widow cannot by the device of surrender enlarge her estate and therefore with 
the consent of the presumptive reversioner she cannot convert her life estate in 
any portion of her husband's estate which she retains for herself into an absolute 
estate freed from the shackles on alienation (c). 


To the general principle established in Ooundan's case ( d ), that the surrender 
must bo total, a somewhat anomalous sanction was accorded by Bhagwal Koer's 
case (e) and Misscr'a cas e(/). Both these cases imposed on the general principle a 
qualification that on a surrender the widow may retain a small part of the estate 
for her maintenance. Those cases were results of compromise. The Bombay 
High Court, not being able to reconcile the qualification with the principle held, 
in a case where the widow reserved 42 acres and 31 gunthas inherited from her 
husband for her maintenance, that it was a device on her part to divide the estate 
with the reversioner (g). The same Court has, however, held valid a surrender of a 
life estate by a widow to the next reversioner who agreed to maintain the widow for 
her life ( A) . Misaer'a case was explained and distinguished in Mansingh's case (t) 
whore their Lordships doclarod the surrender which reserved maintenance 
allowance to the widow as invalid being not only in contravention of section 60 
of the Court of Wards Act, the widows being wards of the Court, but also void under 


(v) Rangasami Goundan v. Nachiappa Goundan 
(1919) 42 Marl. 523, 40 I. A. 72; Shanti 
Kumar Pal v. Mukundalal Mandal (1935) 
02 Cal. 204 ; ilhagwal Koer v. Dhanukhdhari 
(1919) 47 Cal. 460, 48 \. A. 259; Sureshwar 
Miner v. Mahcshrani (1920) 48 Cal. 100, 
47 I. A. 233; Thakur Prasad v. Mt. Dipa 
Kuer (1931) 10 Pat. 352; Santi Kumar 
Pal v. Mukunda Lai Matidal (1934) 39 
C. W. N. 226; Moli v. Lai Das (1917) 
41 Bom. 92. 

(tit) Subbalakshmi v. Narayana (1935) 58 Mad 
150; Challa v. Subbiah v. Palury (1908) 

31 Mad. 446. 

(*) Santi Kumar Pal v. Mukunda Lai Mandal 
(1934) 39 C. W. N. 220; Rangappa v. Kamtx 
Naik (1908) 31 Mad. 366 ; Naru Hari v. 
Tai Kom Devji (1923) 47 Boro. 431 ; 
Sakharam v. Tnama (1927) 51 Boro. 1019 ; 
Sarlaji v. Ram j as (1923) 40 AIL 59. 


Per Wallis, J., in Rangappa v. Kamli Naik 
(1908) 31 Mad. 366; sec Naru Hari v. 
Tai (1923) 47 Bora. 431. 

Naru Hari v. Tai Kom Devji (1923) 47 Bom. 
431. 

Bhuttal Ram v. Lachma Kuar (1888) 11 All. 
253 ; Rup Ram v. Musammat Rewati (1909) 
32 All. 582; Sitanna v. Viranna (1934) 
57 Mad. 749; Sarlaji v. Ramjas (1923) 
40 All. 59. 

Challa Subbiah v. Palury (1908) 31 Mad. 447. 
Hem Chunder v. Sarnamovi Debi (1894) 22 
Cal. 354. 

(1918) 42 Mad. 523, 46 I. A. 72. 

(1919) 47 Cal. 466, 40 I. A. 259. 

(1920) 48 Cal. 100, 47 I. A. 233. 

Gangadhar v. Parbhudha (1932) 56 Bom. 410. 
Rama Natia v. Dhotidi (1923) 47 Bom. 678. 
(1920) 5 Pat. 290. 53 I. A. 11. 
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Hindu Law. Where a Hindu widow gave up all her rights in her husband’s estate S. 7 

in favour of her co-widow and the latter predeceased the former, the reversioner’s 

estate is not accelerated (j). On a surrender by a Hindu widow all prior alienations 

in excess of her powers are liable to bo challenged by the reversioner immediately 

just as they could be impeached on her death. He has not to wait till the widow’s 
death ( k ). 


Manager of a Hindu family. — The principle laid down by the Privy Coimcil 
in Hanuman Prasaud v. Musammat Babooee (l) as to the powor of a manager for 
an infant heir to charge an estate not his own, was adopted by that tribunal in 
case of a sale (m) by a manager of a joint family consisting of a father and sons 
who constituted the coparcenery. In a coparcenery the manager, known as 
karta, is naturally the father (n), and in his absence the senior members of the 
family. A younger membor when put forward to the outside world by the elder 
members os a manager may also alienate (o). The power is a limited and qualified 
one which can only bo exercised rightly by the manager in case of need (p) or for 
the benefit of the estate (</). The actual pressure on the estate, the danger to be 
averted or the benefit to be conferred in the particular instance are the criteria 
to be regarded (r). In the case above referred to, their Lordships held that a 
sale of joint property should not bo sot aside merely because part of the proceeds, 
which is not a small part, is not proved to have been applied for purposes of 
necessity. The real question to bo considered is whether the sale itself was 
justified by necessity ; if the purchaser has acted honestly and made due inquiry 
as to existence of necessity he is not bound to account for the application of the 
price (s). The rights of the coparcenors in a joint Hindu family consisting of a 
father and his sons, grandsons and groat grandsons, do not differ from those of 
the coparceners in a like family consisting of undivided brethren, except in so far 
as the sons aro affected by the obligation of the Hindu Law to pay their father’s 
debts, and by the fact that ho is naturally the manager of the joint family estate (t). 
All schools aro agreed that a father can alienate coparcenery property in case of 
legal necessity or for the benefit of the estate or to discharge an antecedent debt 
of his own provided the debt was not contracted by the father for an illegal or 
an immoral purpose. Equally agreed aro they that where the share of a coparcener 
has passed out of the joint family by sale in execution of a decree such sale cannot 
be impeached (u), but if the coparconer dies before attachment in his lifetime, then 
the right by survivorship is in conflict with the right in execution and being prior 
in point of time, defeats the rights of the execution creditor (t>). It has been 


0) v - Buradagunia (1920) 43 Mad. 

(A) Ram Krishna v. Sm. Kousalaya (1935) 40 C. 
W. N. 208; Prafulla v. Bhabani (1925) 
52 Cal. 1018. 

(1) (1856) 6 M. I. A. 393. 

(»n) Sri Kishan Das v. Nathu Ham (1927) 49 
All. 149, 54 I. A. 79. 

( n) Sura) Bunsi Koer v. Sheo Period Singh (1878) 
5 Cal. 148, 6 I. A. 88. 

(u) Mudil Narayan Singh v. Ranglal Singh 
(1902) 29 Cal. 797. * ‘ 

(P) Sham Sunder v. A chan Kunwar (1899) 21 All. 
71, 25 I. A. 183; Gharibullah V. Khalak 
Singh 11903) 25 All. 407, 30 1. A. 165; 
ImI Dahdur Lai v. Kamleshwar Nath (1926) 
48 All. 183 ; Ganap v. SuM>» (1908) 32 Bom. 
577 ; Biswanath v. Jagdip (1913) 40 Cal. 
•M2. 

(V) Jugmohan y. Prag Ahir (1925) 47 AIL 452 


Jado Singh v. Nathu Singh (1926) 48 A1 
592 ; Nagindas Maneklal v. M a horn, 
Yusuf (1922) 46 Bom. 312. 

(r) Hunooman Persaud v. Musammat Baboo , 
(1856) 6 M. 1. A. 393. 

(*) Nathu Ram (1927) 49 Al 

«) Suraj liunsi Koer v. Sheo Persad Singh (1871 
5 Cal. 148, 6 I. A. 88. 1 

(m) Suraj Bunsi Koer v. Sheo Pershad Sine 
(1878) 5 Cal. 148, 6 I. A. 88 ; Laehmi Narai 

< l894) 16 AU - 6 J- A. 88 
Pershad v Mehrban Singh (189i 

* 8 S? V, 15 , 7, 17 A- 194 ; Bittal Das y 
NandKishore (1901, 23 All. 106; Faqu 
Chand v. Sant Lai (1926) 48 All. 4 
(v) Suraj Bunt Koer v. Sheo Pershad Singh (1871 

881 ddho Prasad y 
Mehrban Singh (1891) 18 Cal. 157, 17 I. / 
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observed that the term “necessity” must not be strictly construed. The benefit 
to the family may under certain circumstances mean a necessity for the trans- 
action (a*), nor is a sale to bo set aside because a portion of the consideration 
unsupported by legal necessity is only an insignificant proportion of the whole. 
The father of a joint Hindu family governed by the Mitakshara can only sell or 
mortgage the joint family property so as to bind his sons in two cases — namely, 
(1) whore the alienation is for family necessity ; (2) whore the alienation is made to 
discharge a debt which was antecedent to the alienation (x). 


Further, (hiring the father’s lifetime an alienation by him is effective only in 
the first case, since its validity in the second case rests upon the pious duty of the 
sons to discharge their father’s debt and that duty arises only upon his death (t/). 
Dealing with an alienation by a father as manager of a joint family consisting of 
himself and his two minor sons, the Judicial Committee exhaustively reviewed 
the authorities and as a result of which summed up the following pro- 
positions ( 2 ) : — 


(1) The managing coparcener (which expression includes the father of a joint 
undivided estate) cannot alienate or burden the estate qua manager except 
for purpose of necessity (a). 

(2) If he is the father, which expression includes the grandfather and great- 
grandfather, and the reversioners are the sons (which expression includes 
the grandsons and great grandsons) ho may, by incurring debt, so long 
us it is not for an immoral purpose, lay the estate open to be taken in 
execution proceedings upon a decree for payment of that debt (b). 
The burden of proving the nature of the debt is on the sons, proof 
of general extravagance or profligacy on ‘the part of the father is 
sufficient (c). 


(II) If ho purports to burden the estate by mortgage, then unless that mortgage 
is to discharge an antecedent debt, it would not bind the estate (d). 


(u) Nagindas Manechlal v. Mahomed Yusuf 
(1922) 46 Dorn. 312. 

(r) Lai Bahtur I^al v. KamUshwar Nath (1926) 
48 All. 183. 

(y) Sahu Ram Chandra v. lihup Singh (1917) 
39 All. 427, 44 I. A. 126. 

( 2 ) Brij Narain v. Mangal Prasad (1924) 46 All. 
95, 51 I. A. 129; Sahu Ram Chandra v. 
lihup Singh (1917) 39 All. 437, 44 I. A. 
126 explained and observations therein 
not followed; Armugham Chetty v. Muihu 
Kundan (1919) 42 Mad. 711 as to i# antece- 
dent debt ” approved ; Badri Prasad v. 
Madan Lai (1893) 15 All. 75; Govtnd 
Krishna Gujar v. Sakharam Narayan (1894) 
18 Horn. 383; Ramasami Nadan v. Ulaga * 
natha Goundan (1899) 22 Mad. 49, as to 
the pious obligation upon sons during 
their father’s lifetime, approved. 

(а) Hanuman Persail v. Musammat Uabooee 

(1856) 6 M. 1. A. 393; Doulatram v. Meher- 
c ha fid (1888) 15 Cal. 70, 14 I. A. 187; 
Shamsunder Achhan K unwar 1899) 
21 All. 71, 25 I. A. 183 ; Gharibullah \. 
Kalah Singh (1903) 25 All. 407, 30 I. A. 
105; Btswanalh v. Jagdip (1913) 40 Cal. 
342. 

(б) Muddun Thahoor v. Kantoo Lall (1874) 14 


Bcng. L. R. 187, 1 I. A. 333 ; Suraj Buns i 
Keer v. Sheo Per shad Singh (1878) 5 Cal. 
148, 6 I. A. 88 ; Nanomi Babuasin v. 
Modhun Mohun (1886) 13 Cal. 21, 13 I. A. 
1 ; Mast I Ullah v. Danodhar Prasad (1926) 
48 All. 518, 53 I. A. 204 ; Chet Ram v. Ram 
Singh (1922) 44 All. 368, 49 I. A. 228, 
deemed to be overruled. 

(c) Daghut Pershed Singh v. Girja Koer (1888) 

15 Cal. 717. 15 I. A. 99 ; Chintamanrav v. 
Kasinath (1890) 14 Bom. 320; Vasudev v. 
Krishnaji (1896) 20 Bom. 534 ; Dhullipallia 
v. Kuppa I'enkatakrishnayya (1919) 36 M. 
L. ). 296 ; liabu Singh v. Bihari Lai (1908) 
30 All. 156; Debi Dat v. Jodu Rat (1902) 
24 All. 459; Karan Singh v. Bhub Singh 
(1905) 27 All. 16 ; Mahraj Singh v. Baluant 
Singh (1906) 28 All. 508; Tulsht Ram v. 
Bishnath Prasad (1928) 50 All. 1 ; Chandra- 
deo \. Mata Prasad (1909) 31 All. 176. 

( d ) Jogi Das v. Gangaram (1917) 21 C. \V. N. 

857 ; Narain Prasad v. Sarnamsingh (1917) 
39 All. 500, 44 1. A. 163; Sahu Ram v. 
Bhup Singh (1917) 39 All. 437, 44 I. A. 
126 ; Chelram v. Ram Singh (1922) 44 All. 
368, 49 I. A. 228 ; Ram Reka Singh v. 
Ganga Prasad (1027) 49 All. 123. 
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( t) Aii antecedent debt means antecedent in fact as well as in time, that is 
to say, that the debt myst bo truly independent and not part of the 
transaction impeached (e). 

(o) there is no rule that this result is affected by the question whether the 
father who contracted the debt or burdened the estate, is alive or dead (/). 
Instances of sale being permitted when the father for whose debt the 
sale was made was still alive may be found in the below mentioned 
cases (g). 


1 he touchstone of a manager’s alienation is the existence of a legal necessity (h). 
If this be established the alienation is valid in spite of absence of consent among 
the members of the family (*). Ho cannot bind the estate at his own free will and 
without any compelling cause so as to bind the repudiating reversioners. Ho may, 
however, alionato with the consent of some or all the coparceners. In the latter 
case the alienation cannot bo questioned though there bo no legal or justifying 
necessity. In the former case, in Bombay and Madras and Berars, it would bind 
such as have consented (j), but in the other provinces it would not bind the share 
of any member of the family, not even the manager (k). An alienation of family 
property made by the manager of a joint Hindu family without legal necessity 
is not absolutely void. It is voidable at the instance of persons whoso interests 
are affocted by it, viz., the coparceners in the property. The repudiating copur- 
conore may uphold the sale or seek to repudiate it (/). A sale was effected by a 
grandfather as manager of a joint family to discharge encumbrances upon the 
intorost which the plaintiffs acquired upon their birth. They not being for an 
immoral consideration wore held as antecedent debts incurred before birth of the 
plaintiffs to discharge which the joint family property could validly be sold (m). 
Again, a manager of a joint Hindu family of traders has power to sell for the 
benefit of the family. Jn a case whore in return for balance duo from a customer 
the joint Hindu family of trailers consisting of two brothers, of whom one had a 
major and two minor soils, had to purchase the land from the said customer at 
some loss, and in order to reduce the loss the father and manager of the family 
agreed to sell t he land to the plaintiff at a certain price, it was held that the plaintiff 
was entitled to enforce specific performance of the contract to sell against the 
minor members also (n). It has been hold also that such a contract on the death 
of the manuger can bo enforced against the survivors when they are majors (o)- 


(*) I'enkataramanaya v. Penkaturamana Doss 
(1906) 29 Mad. 200 ; Chidambara v. Kootha- 
ptrumal (1904) 27 Mad. 326, dissented from; 
Sami Ayyangar v. Ponnammal (1898) 21 
Mad 28, approved ; Khahlul Rahman v. 
Govtnd Feruid (1893) 20 Cal. 328 ; Chandra- 
dto v. Mata Prasad (1909) 81 All. 176: 
Armugham Chetty v. Muthu Koundan 
(1919) 42 Mad. 711; Badagala Jogi v. 
liendalam Papiah (1918) 35 M. I.. J. 382 
overruled. 

If) fiovind v. Sakharam (1904) 28 Bom. 383. 

(*) Gi rdharee Lull v. Kantoo Lull (1874) 14 UeiiK. 
L. K. 187, 1 I. A. 321 ; Deendyal I.al v. 
Jugdeep Xarain Singh (1877) 3 Cal. 198, 
4 I. A. 247 ; Nanomi Babuasin v. Modhun 
Mohun (1886) 13 Cal. 21. 13 I. A.l ; Bhagbut 
Pershad v. Girja Koer (1888) 15 Cal. 717, 
15 I. A. 99; inakshi Xayudu v. Immudi 
Kanaka Ramaya (iounden (1889) 12 Mad. 
142, 16 I. A. I ; Mahabir Pershad v. Mohes- 
war Xath Saliai (1894) 17 Cal. 584 ; 
17 I. A. II; Snput Stngh v. Tagore (1917) 
44 Cal. 524 ; 44 I. A. 1. 

(h) Tkandavaroya v. Shunmugam (1909) 32 Mad. 


162. 

(•) Sham Sunder Lai v. A chan Kunwar (1899) 
21 All. 71. 25 I. A. 183 . 

O’) Marappa Goundan v. Raugasamx Goundan 
(1900) 23 Mad. 89. 

(*) Mad ho Pershad v. Mahrban Singh (1891) 18 
Cal. 157, 17 I. A. 194 ; Dalgobind Das v. 
Naraxn ImI (1893) 15 All. 339. 20 I. A. 116; 
Ram Sahai v. Parbhu Dayal (1921) 43 All. 
655 ; Daya Ram v. Harcharan Das, A. I. R. 
(1928), I-ah. Ill ; Kali Shankar v. Nawab 
Singh (1909) 31 All. 507 ; Chandradeo 
Singh v. Mata Prasad (1909) 31 All. 176. 

(l) Jagesar v. Deo Dal Pande (1923) 45 All. 654 ; 

Subba Goundan v. Krishnamachan (1922) 

45 Mad. 449; Sankara v. Urnmer (1923) 

46 Mad. 40. 

(w») luil Bahadur v. Ambika Prasad (1925) 47 All. 
795, 52 I. A. 443; Bholanalh v. Kartick 
Kirsen Das (1907) 34 Cal. 372 ; Xaro Gopal 
v. Paragoicda (1917) 19 Horn. L. K. 69. 

(m) Xarayanan Chetty v. ktuthiah Chetty (1924) 

47 Mad. 692. 

(o) I'enkalesu’ara v. Raman 3 L. VV. 435. 
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But in the absence of proof of an antecedent debt or of necessity an alienation of 
the joint family property of a Mitakshara family by its karta is void ; the transaction 
itself gives to the alienee no rights against the karta' s interest in the joint family 
property (p). It must be observed that a purchaser cannot sue for partition and 
obtain an allotment by metes and bounds of his vendor’s share but he must file a 
suit for general partition (y) though it has now been settled by decision of a Full 
Bench that there is no fluctuation in the share to which an alienee is entitled, his 
share being the share of the vendor at the date of the alienation (r). 

Enforceability of contract of sale against minors. — A contract for the sale of 
joint ancestral property for legal necessity or benefit of the family entered into 
by the manager of a joint Hindu family where some coparceners are minors can 
be specifically enforced against the joint family including the minor coparceners. 
To such a case the rule in Aftr Sarwarjan v. Fakhruddtn (a) does not apply. 
Such a contract stands on a different footing from contracts made by the guardian 
of a minor or manager of a minor’s estate. In the former case the manager repre- 
sents the whole family as one unit, in the latter case the contracting party is the 
minor alone who acts through his guardian. In the former case no question of 
want of mutuality on the ground of minority can arise («)• 

Property passing out of the Joint family. — A distinction subsists between a 
private alienation and an auction sale. As soon as the joint family property 
has passed to the auction purchaser by virtue of the sale and its confirmation 
and whether delivery has taken place or not, the property has “passed out of the 
joint family under a sale in execution of a decree” within the scope of the rule in 
Suraj Bansi's case (u) and the auction purchaser is entitled to protect himself 
against a suit by the son unless the latter establishes that the debt was contracted 
for an illegal or immoral purpose and when the auction purchaser is a stranger it 
must further be established that he had notice of the nature of the debt (v). 

Purdanashin lady. — It is not necessary nor desirable in such a case to insist 
upon a clear understanding of each detail of a matter which may be much involved 
in legal technicalities. It is sufficient that the general result is understood by the 
lody and that she had people disinterested and competent to give advice with a 
fair understanding of the whole matter who advised her that she should execute the 
deed (w). Where both a purdanashin and illiterate lady put her thumb impression 
by remaining behind the purdah not having seen the attesting witness and where 
the deed was designed for payment of debts of her husband, a man of violent 
temper and addicted to drinks and prostitutes, it was hold that there was no 
intelligent execution of the deed by her (x). Although the extent and character of 
the explanation required must depend upon circumstances, the disposition made 
must bo substantially understood by her. It must really be her mental act as the 
execution is her physical act (y). To entitle her to protection it is not onough to 
prove that she lives in some degree of seclusion. So whore a lady who had stood 

( u> ) Sunitabala Debi v. Dhata Sundari (1920) 
47 Col. 175 P. C. ; Sumsuddin v. Abdul 
Husein (1907) 31 Bom. 105; Sudisht Lai 
v. Ml. Sheobaral Kotr (1881) 7 Cal. 245, 
8 I. A. 39; Shambati Kotri v. Jago Bibi 
(1902) 29 Cal. 749. 

(*) Ml. Mushrafi Btgum v, Kundan Lai, A. 1. R. 
(1933) Oudh 365. 

(y) Farid-un-nissa v. Mukhlar Ahmad (1925) 
47 AU. 703, 52 I. A. 342 ; Laxmi Narain v. 
Mohtndi Btgam (1932) 7 Luck. 454. 


Ip) Narain Prasad v. Sarnam Singh (1917) 39 
All. 500, 44 I. A. 163; Madho Parshad v. 
Mthsrban Singh (1891) 18 Cal. 157, 17 

a) Palani v. Masahonan (1897) 20 Mail. 243. 
Chinnu PiUai v. Kalimuthu (1912) 35 Mad. 47. 
(1911) 39 Cal. 232, 39 I. A. 1. 

Dhapo v. Ramchandra (1935) 57 All. 374. 

u) (1879) 5 Cal. 148, 0 I. A. 88. 

v ) Johan Singh v. ilardat Singh (1935) 57 AU. 

357; Gajadhar Ponds v. Jadubtr Pandt 
(1924) 47 AIL 122. 
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in the witness-box, put in tenants, fixed and recovered rent from them, paid S. 7 
municipal rates and taxes, was not regarded as purdanaahin lady ( 2 ). In Farid-tin- 
niasa v. Alukhtar Ahmad (a), the Privy Council considered the nature and extent 
of the onus of proof in such cases as appearing from the decisions of the Judicial 
Committee. In the case of a document executed by a jnirdanashin woman it is 
not 8un\eient to show that the document was read out to her ; it must further be 
proved that it was explained to her, and that she really understood its ntiture and 
effect. The onus of proof in such a case is on the party seeking to uphold the 
transaction effected by the document and the quantum of evidence required 
depends upon the circumstances of each case. The mere fact that the woman lives 
in seclusion or sits behind a purdah does not necessarily show that she is weak- 
minded, ignorant or incapable of understanding her affairs (h). An admission will 
not bo binding and conclusive in the case of a purdanaahin lady (c). 


Mahant. — A math is a distinct entity endowed with juristic personality and 
as such competent to acquire and become possessed of property by gifts or by 
endowments (d). An asthal, commonly known in Northern India as a math, is an 
institution of a monastic nature established for the service of a particular cult. 
The mahant is the head, ho manages the property, administers its affairs, and the 
whole assets are vested in him as the ownor thereof in trust for the institution 
itself. The nature of the ownership is an ownership in trust and although large 
administrative powers aro vested in him this trust does oxist and must bo res- 
pected (e). Any proporty that stands in tho name of an idol or an institution 
represents a dedication to the Almighty and is debuttar property. The shebait or 
mahant is only a custodian of tho property. To exempt such property from 
attachment and sale in execution, the onus is on the mahant to prove that the 
ownership rests with the idol. A mahant, oven though an ascetic, is capable of 
holding personal property. The test to determine whether tho property is 
dedicated to a math or is tho absolute property of tho mahant is whether the math 
is subservient to the mahant or vice versa, and whether the mahant is under a legal 
obligation to apply the income of tho property in his possession solely to the 
purpose of tho institution, or whether, in order to justify his profession as an 
ascetic, he devotes at his discretion a fraction of the income to the purposes of 
the math {/). The power of a mahant to alienate debuttar property being, like the 
power of a manager for an infant heir, limited to cases of unavoidable necessity, a 
permanent loose at a fixed rent, though adequate at tho time, is a breach of duty 
in tho mahant, and on tho most favourable construction could only enure for the 
life of tho grantor and was not binding on his successor (<•/). If the lender acts 
honestly and makes proper inquiries ho is protected though there be no real 


(f) Shaxk Ismail v. Am\rbil>\ (1902) 4 Bom. L. R. 
146; Istnail Mussaju v. Ilafu Boo (1906) 
33 Cal. 773. 

(а) (1925) 47 All. 703, 52 I. A. 342. 

(б) ImUi Kalyan Mai v. Ahmad UtUxn Khan 

(1934) 36 Bom. L. R. 981. 

(c) Bholanalh v. Mrityunjoy (1934) 59 C. L. J. 
532. 

(<f) Mahant Gancshgir v. T at tc hand Bani (1935) 
31 Natf. 282; Vxdva Varuthx v. Balusamt 
Ayyar (1921) 44 Mad. 831, 48 1. A. 302; 
Ram Barkash v. AnanJ Das (1916) 43 
Cal. 707, 43 I. A. 71 ; Vxdyapurna Tirtha 
Swamx v. Vidyanulht Tirtha Swami (1903) 
27 Mad. 435 ; Giyana Sambandha Bamlara 
Sannadhx v. Kandasam » Tambiram (1886) 


10 Mad. 375 ; Satnnant ha Bandura v 
Stl lappa Chau (1879) 2 Mad. 175. 

U) Ram Rarkash v. Anand Das (1916) 43 Cal. 
707, 43 I. A. 73 ; Gobinda v. Mohunt Ram 
(1935) 62 C. L. J. 153. 

(/) Mahant Ganeshgxr v. Fatrchand Rani (1935) 
31 Nac. 282. ' 

(*> Balaniappa v. Srermath Dnasikamony (1917) 
40 M id. 709, 44 I. A. 147 ; Abhxram Goswami 
v. Shyami Charan (1909) 36 Cal. 1003* 
Brosunno Kumarx v. Golab Chand (1875) 
14 Ifc-ng. I 1< 450. 2 I. A. 145 ; Shiesioure € 
Dcbxa v. Mothooranath (1869) 13 M. 1 A 
270 (275) ; Sri Chuiambara v. Manickam 
Pxllax (1933) 64 M. L. J. 577. 
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s. 7 necessity (/»)• Loan for daily worship is a necessity ( i ). An idol cannot be regarded 
perpetually as a minor (j). The head of a math is not a trustee in the sense in which 
that term is understood in English Law. Tho conception of a trust in the English 
legal sense is unknown in the Hindu system pure and simple. Ho is nevertheless, 
in view of the obligations and duties resting on him, answerable os a trustee in the 
general sense for proper administration (A-). Alienation not justified by legal 
necessity, is void(/). In ease of a mortgage, the immediate cause of borrowing 
should be considered (m). He may mortgage or sell for sradh of a deceased 
mahant («). When a loan is applied for discharging duties for which he is responsi- 
ble as head it can be recovered from the succeeding head of the math and in the 
event of his default by the appointment of a receiver of the income of the math so 
that his beneficial interest may be applied to discharge the decree (o). 

A decree may bo made charging temple funds where moneys are borrowed for 
temple purposes under a promise to pay out of temple funds but not creating a charge 
thereon (p). To recover moneys due on a mortgage of debuttar property the 
decree may be passed against the property ( q ). Although an assignment or dis- 
position of a math and its properties by the mahant is void, either a sale or permanent 
lease by him of an item of property appertaining to the math , even if not for 
necessity, is valid during tho tenure of office of tho mahant (r). A consent decree 
in a suit, in which tho debuttar estate is not properly impleaded, cannot terminate 
the debuttar character of tho endowed property ( 5 ). And where the ultimate 
benefit is for persons other than the family deity, it is not an absolute debuttar. 

Where it appeared that the existing property was the property of the idol and 
the idol was duly worshipped, a proper dedication could bo presumed. A debuttar 
property can bo transferred under certain circumstances, viz., (i) whore such trans- 
fer was allowed by custom, (ii) whore such transfer was made by one of the shebaits 
to a vo-shebait, and (iii) where all the shebaits combined to make the transfer to a 
stranger (2). Lho duties of a hereditary office and tho emoluments appertaining 
thereto remain within tho family of tho original grantee. A membor of the family 
could alienate his share in favour of the remaining members of the family but he 
could not endeavour to alienate either to a porson outside the family or to the 
original grantor or a descendant from him (w). A pujari has no right of beneficial 
enjoyment ( v ). In tho Madras Presidency, whore private temples are practically 
unknown, the presumption is that temples are public, but in case of Malabar 
temples there is no presumption one way or the other ( w ). 


(h) V enkalaraman v. Sxvapurunatha, A. I. R. 

(1933) Mad. 639. 

(0 Venkataraman v. Sivagurunatha, A. I. R. 

(1933) Mad. 639. 

O') Surendrakr ishna v. Shree Shree Ishwar (1933) 
60 Cal. 5-1 ; Periyanan v. Govtttd Kao (1931) 
62 M. I.. J. 496 ; Damodar Das v. Lahhan 
Das (1910) 37 Cal. 885, 37 I. A. 147. 

(/<) Mahant Kesho Das v. A mar Dasji (1935) 14 
I*at. 379; Ham Parkash Das v. Anand Das 
(1916) 43 Cal. 707, 43 I. A. 73; Vidya 
Parulhi v. Halusami Ayyar (1921) 44 Mad. 
831, 48 I. A. 302; Nelliappa v. Punnai- 
vanam (1926) 50 Mad. 567 ; Hehartlal v. 
Murlid/uir, A. I. R. (1926) Cal. 287. 

(/) Sii-aswamt Iyer v. Thirumudi Cheltiar, A. I. R. 
(1930) Mad. 405 ; Thirtha Swamiar v. 
Thirtha Swamiar, A. I. R. (1923) Mad. 288. 
tin) NiUuthri Sahu v. Mahant Chaturbhuj Das 
(1927) 6 Rat. 139, 53 I. A. 253. 

(n) Ram Narayan v. Mahant Copal Das, A. I. R, 
(1924) Rat. 611. 


(o) Vibhiulapriya v. Lakshtnindra (1927) 50 

Mad. 497, 54 I. A. 228; Niladhri Sahu v. 
Mahant Chaturbhuj Das (1927) 6 Pat. 139, 
53 I. A. 253. 

{p) Sutularcsan v. Viswanada (1922) 45 Mad. 
703 ; Lahshmindrathirlha v. Kaehavcndra 
(1920) 43 Mad. 795. 

0) Premdas v. Sheoprasad, A. I. R. (1934) 
Nag. 222. 

(r) Mahanth Ram Charan v. Nauranei Lai (1933) 

12 Rat. 251, 60 I. A. 124. 

(s) Surendrakrishna Kay v. Shree Shree Ishwar 

Ithubanrshwari Thakurani (1933) 60 Cal. 54. 
(0 A nna/taprosad Adak v. Mihilal Adah (1934) 
59 C. L. J. 514. 

(u) Rapjiutuith v. Pumatutnd (1923) 47 Dnm. 529. 
<") VeUaehami v. Alaparsami (1934) M. YV. N. 

1 205, 

(w) Mundancheri v. Achutan (1934) 60 C. L. J. 
344, 61 I. A. 405; Roman Nair v. Athutan 
Nair (1935) 58 Mad. 91. 
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The manager of a temple is known as the sheba it who is by virtue of hia office 
the administrator of the property. As rogards the service of the temple and the 
duties appertaining to it, he is in the position of the holder of an ollice or dignity (x). 
The word uralan means the guardian or manager of a temple and uraima the office 
of uralan (y). Both idols and math# are juristic persons whilst a templo is not ( 2 ). 

Judgment debtor. — So long as the Collector has been authorized to oxercise 
the powers or duties conferred or imposed on him by paragraphs 1 to 10 of Schedule 
3 of the Code of Civil Procedure, 1908, the judgment dobtor or his representative 
in interest shall be incompetent to mortgage, charge, lease, or alienate such pro- 
perty except with the written permission of the Collector and this restriction is 
absolute and no implied limitation can be read into it: hence a mortgage of such 
property is void (a) so also a gift (b). With this may bo compared the bar of 
section 04 of the Civil Procedure Code, 1908, and section 52 of the Transfer of 
Property Act. 

Crown. — The Crown has power to buy and sell property. On the sale of 
property by the Crown no covenants for title can be demanded. 

8. Unless a different intention is expressed or 

necessarily implied, a transfer of property 
operation of transfer passes forthwith to the transferee all the 

interest which the transferor is then capable 
of passing in the property, and in the legal incidents thereof. 


Such incidents include, where the property is land, 
the easements annexed thereto, the rents and profits thereof 
accruing after the transfer, and all things attached to the 
earth ; 

and, where the property is machinery attached to 
the earth, the moveable parts thereof ; 


and, where the property is a house, the easements 
amiexed thereto, the rent thereof accruing after the 
transfer, and the locks, keys, bars, doors, windows, and 
all other things provided for permanent use therewith ; 


and, where the property is a debt or other actionable 
claim, the securities therefor (except where they are also 
for other debts or claims not transferred to the transferee), 
but not arrears of interest accrued before the transfer ; 


(r) Ramanathan Chrlh v. Murugappa Chet li 
(1906) 29 Mad. 283, 33 1. A. 139. 

(y) Roman Rair v. A chut an Rair (1935) 58 Mad. 
91 P. C. 

(i) Rarasimha v. Venkatalingam (1927) 50 Mad. 
687; Chhotalal v. Manohar (1900) 24 Horn. 
50, 28 I. A. 199; Thakardu'ara v. Ishar Das 
(1928) 9 Lah. 588. 

(a) Gaurish/mkar v. Chxnnumtya (1919) 46 Cal. 


183 ; 45 I. A. 219; Salu Rax v. Rajat Khan 
(1917) 13 Nag. L. R. 130 ; Murray v. Murat 
Singh (1912) 36 Uom. 510, dissented from; 
Ramhisan Singh v. Mahomed (1928) 32 
C. W. N. 1149; Sarjoo Prasad v. Ramsaran 
ImI, A. I. R. (1931) All. 541. 

(6) Abdul Rahman v. Gaya Prasad (1929) 5 
Luck. 384. 
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and, where property is money or other property 
yielding income, the interest or income thereof accruing 
after the transfer takes effect. 

Feeders to a transfer. — According to this section, when a transfer of property 
flows from the transferor to the transferee it carries along with it two feeders, viz., 
the entire estate of the transferee in the property and what is legally appurtenant 
to such property. 

Law of Property Act, 1925, section 63. — This section re-enacts section 63 of 
the Act of 1881 (c). 

(1) Every conveyance is effectual to pass all the estate, right, title, interest, 
claim and demand which the conveying parties respectively have in, to, or on the 
property convoyed, or oxprossod or intended so to be, or which they respectively 
have power to convey in, to, or on the same. 

(2) This section applies only if and as far as a contrary intention is not 
expressed in the conveyance, and has effect subject to the terms of the conveyance 
and to the provisions therein contained. 

(3) This section applies to conveyances made after the thirty-first day of 
December, oightoon hundred and eighty-one. 

Operation of transfer. — This enactment, like section 63 of the Act of 1881, 
was intended to curtail general words used in a conveyance. Neither, however, 
in England nor in this country were these enactments heeded. The practical use 
of the doctrine enunciated in the section is to be found in that part of the deed of 
alienation which follows the statement of the consideration and the receipt. In 
instruments of alienation in the case of freeholds the general words used are 
grant, convoy and assure’ ’ followed by the description of the property techni- 
cally known os ' the parcels.” To the description are added “general words,” 
descriptive not only of every kind of easements, privileges and appurtenances 
belonging to the property but also fixtures, trees and timber. These general words 
are followed by what is commonly known as “all the estate clause” which conveys 
or purports to convey all the estate, right, title, interest, claim and demand what- 
soever of the executing party. The all -estate clause transfers, under section 8, 
all the interest which the transferor is then capable of passing in the property while 
the general words which precede this clause transfers the legal incidents in the 
property. Exceptions and reservations, if any, intended by the parties, expressly 
follow the estate clause unless the law presumos a reservation of such rights and 
easements as are specified in sections 13, 14, and 16 of the Easements Act. The 
legal expression “all other estate, right, title, interest, claim and demand” is 
understood to moan the quality of interest which the transferor has in a particular 
given property. Whore in a deed of composition the words “and all the other estate, 
if any , of the debtor following the estate clause came up for construction, it was 
contended that these words included an estate not specified in the Schedule to the 
deed of composition. The Court of Appeal hold that the general words of the 
assignment were controlled by the recital that the deed included property in the 
Schedule and that the life-interest of the settlor in the settlement not referred to 


(e) Conveyancing and Law of Property Act, 1881 (44 and 45 Viet. c. 41). 
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in the Schedule did not pass to the trustee of the deed of composition (d) the 8 

words “and all other estate, if any,” being treated as surplusage. Now there 
are three rules applicable to the construction of such an instrument. If the recitals 
are clear and the operative part is ambiguous, the recitals govern the construction. 

If the recitals are ambiguous, and the operative part is clear, the operative part 
must prevail. If both the recitals and the operative part are clear, but they are 
inconsistent with each other, tho operative part is to bo preferred. Where plaintiff 
purported to convoy tho fee to tho defendant, an equitable estate to the extent of 
a leasehold interest, was held to have passed to the defendant (c). 

Unless a different intention. — These words indicate that unless there is an 
exception or reservation in a transfer everything passes by a transfer whore the 
transferor conveys as owner. To that extent tho rule is a rule of construction. 

On a construction of a mortgage, a sal o and certificate of sale of shares in a zarnindari 
where the documents contained no words of exception or reservation that they 
conveyed all interest of tho mortgagor, vendor and judgment-debtor respectively 
in the zcmiiulari, their interests in tho houses on the land and in the profits and 
rents derived from thorn passed in the absence of any words showing an intention 
to retain or exclude thorn (/). A gift which enjoined tho performance of religious 
ceremonies and celebration of festivals, including a provision for tho support of 
the donee, was hold to confor on tho latter a lifo-intorest only (g). A maintenance 
grant by a Raja to a member of tho family was held not to carry with it the right 
to open mines and raise minerals (/*). It has boon held that an estate for the life 
of A. and afterwards to the heirs of his body was recognized by the Act as creating 
an absolute estate (/*>). 


All the interest which the transferor is then capable of passing. — As a general 
principle, whore a person has two estates, one larger and the other smaller, and 
purports to convey the entire property without any words of limitation, ho must 
be taken to bo convoying tho highest estate he has, that is to say, if an executor 
having a one-third personal beneficial interest in tho estate purports to convey 
the whole of it, without qualification or limitation, lie must be taken to bo conveying 
in his character as executor and not in that of one having a beneficial interest only 
in a fraction of the whole estate purported to bo conveyed (i). The same construc- 
tion was adopted whore a Hindu widow who obtained probate of tho will of her 
husband oxecutod a conveyance which did not expressly mention in what parti- 
cular capacity she sold but who purported to convey “all the estate, right, title, 
interest, otc.” she had in the property (j). A somewhat curious case arose before 
the Full Bench of the Allahabad High Court. There one M. executed a sale deed 
of a certain property to his mother, one of his heirs, who was authorized to spend 
tho purchase -moneys on certain charities to be determined by her. He died three 
days after. The mother instead of expending tho moneys in charities, dedicated 
the proporty by way of wakf, constituting herself, and after her, one of the four 
hoirs of tho deceased, mutavali. Later tho heirs of M. other than tho mother and 
the mutavali successfully asserted their right of inheritance and repudiated the 


(d) Ex -parte Dan es, in re Moan (1886) 17 Q. B. D. 
275. 

it) Thellusson v. l.xddard (1900) 2 Ch. 635. 

(f) A sghar Keza Khan v. Mahomed M ehdx 

Home in Khan (1903) 30 Cal. 556, 30 1. A. 71 

( g ) Kalidas Mullick v. Kanhaya Lai (1885) 1 1 Cal 

121, 11 I. A. 218. 

(A) Tiluram v. Cohen (1906) 33 Cal. 203, 32 I. A. 
185. 


(A 1 ) Kata l)eo v. Hrahmdeo Rax, A. I. R. (1937) 
All. 235. 

(0 (ianjaba i v. Sonabax (1916) 40 Bom. 69, 73 
(ii) ; In re Venn & Furze's Contract (1894) 
2 Ch. 101. 

()) Mithxbai v. Meherbai (1922) 46 Bom. 162; 
ftijrai Nopani v. Pur a Sundary Dasee 
(1915) 42 Cal. 56, 41 1. A. 189. 





118 


THE TRANSFER OF PROPERTY ACT. [CHAP. II. 


deed of sale as being a gift in disguise to an heir not sanctioned by Mahomedan 
Law. The sale deed was set aside but a majority of the Full Bench held that the 
wakf was valid to the extent of the share of the mother, if not being expressly or 
impliedly excluded. The dissenting judgment, which their Lordships of the 
Judicial Committee held to be correct, was that the .sale deed being void, the 
wakf was inoperative and fell with it (fc). 

Legal incidents thereof. — On a transfer not only does the whole interest of 
the transferor pass in the property but also whatever is appurtenant to the estate 
or the property passes forthwith to the transferee. These incidents are enumerated 
in the section. This list is by no means exhaustive and must be considered only 
as illustrative. 


Easements annexed thereto. — There is no definition of the word “annexed” 
either in this Act or in the Easements Act, V of 1882. The latter Act defines what 
an easement is and their sub-divisions. Section 7 of the said Act enacts what 
easements aro. Soction 13 deals with easements of necessity and quasi-easements. 
Two properties which had remained united in one owner became ultimately 
vested, ono in the plaintiff and the other in the defendant. The former was 
ontitled to use a particular right of way but refused to put in evidence the deed under 
which ho became the owner, and a presumption was raised against him from 
refusal to produce the titlo-deec^. The Court decided that no easement passed by 
soction 8 to the plaintiff as a logal incident of the proporty, as plaintiff by refusing 
to produce the title-deeds prevented the Court from ascertaining whether a different 
intention was expressed or necessarily implied in the conveyance to him, and it is 
only when a different intention is not expressed or nocessarilj' implied in the 
transfer of proporty that “easoments annexed thereto” pass by virtue of this 
section (/). Those aro includod in the legal incidents on a transfer of property, 
whether it bo “land” or “house.” They must be existing at or before the 
transfer (Z* ). 


Rents. Both on a transfer of “land” as well ns “house” rents accruing after 
the transfer pass to the transferee but not rents accrued duo before the transfer (m) 
unless there is a different intention expressed or necessarily implied. A purchaser 
could, howovor, rocovor arrears of rent by contract. Such a contract must fulfil 
the requirements of soction 130 of this Act («). How ronts should be apportioned 
is enacted in soction 36 while soction 65 in sub-clause (a) of clauses (4) and (6) states 
when the rolativo right of the vendor determines and that of the purchaser com- 
mences to the rents and profits. 


Profits. — Thoso aro logal incidents on a transfer of land and not of a house. 


House. — On a transfer of a house the easements annexed thereto and rents 
accruing after the transfer are logal incidents in common with a transfor of land. 
It also passes with it the locks, doors, bars, windows and other things provided for 
permanent use with the house. The doors and window shutters have no separate 
oxistenco (o). They cannot bo romovod in execution on a warrant of distress ( p ), 


(k) Sahu liar Prasad v. Fatal Ahmad (1933) 55 

All. 83m. 61 I. A. 116. 

(l) WutxUr v. Sharpe (1893) 15 All. 270. 

(/ • ) Ahmad Ali v. Dhondha (1937) Nag. L. R. 204. 

(m) liho'.tlal v. J el ha la I (1928) 30 Horn. I.. I<. 

I5KH 


(s) She» Gobind v. Court Prasad, A. I. R. (1925) 
Pat. 310. 

(o) Peru lie pari v. Rnnuo Maifarash (1885) 11 
Cal. 164. 

(/>) Purus hot/ aunt v. Municipal Council of Dellary 
(1891) 14 Marl. 467. 
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nor attached as moveable property (7). On a sale of distillery buildings the vats 
and pipes do not go with them (r). The English Law of fixtures does not apply to 
India. When a house or immoveable property is sold all rights and privileges 
concomitant to it and previously enjoyed by the owner go with it, specially when 
there is no provision to the contrary in the deed of sale, and it is of no use to the 
seller to reserve them ( a ). When a share in a village is transferred the house and 
kotha are incidental to it (t) so also a house or grove situate in a village (?/). A lease 
for cultivation carries with it trees and shrubs standing on it (v). An auction pur- 
chaser at a Court sale acquires bamboo clumps standing on the land (w). The 
word “tenement” is obviously used synonymously with “dwelling house” (x ) . Al- 
though being part of the houso it means a house (7). The word “hereditament” 
in its settled sense is used to denote such things as may bo the subject-matter of 
inheritance but not the inheritance itself (2). The word is applied to things which 
are the subject of occupation (a). 

Machinery. — On a transfer of machinery attached to the earth the moveable 
parts are the legal incidents. It does not pass with a transfer of the land unless 
attachod to it for the permanent beneficial enjoyment thereof ( b ). 


Other property yielding income. — These would include such properties as 
Government securities, shares and stocks. On transfor of such property income 
accruing after the transfor would pass to the transferee while that which had 
accrued up to the date of the transfor would belong to the transferor. This too is 
subject to a different intention being expressed by the parties, for it often happens 
that shares are sold with the dividends annexed, in which case the dividends belong 
to the transferee, they being included in the price paid by tin* transferee to the 
transferor. 

Title-deeds. — Title-deeds are not mentioned amongst the incidents but the 
transferor would nevertheless bo entitled to them as title-deeds are incident to the 
possession under a freehold title (c). L. conveyed to plaintiff, by way of mortgage, 
certain land and deposited with him an indenture conveying the land from G. to 
T. and also a document purporting to be an indenture by which the land was con- 
veyed by T. to L. This document was in fact a forgery. L. afterwards deposited 
with defendants, by way of equitable mortgage, a document purporting to be the 
conveyance from G. to T. but which was in fact a forgery, and also the genuine 
indenture of conveyance from T. to L. Held that the plaintiff might muintain 
detinue ugainst defendant for the recovery of the latter indenture. The operation 
of the mortgage was to give to plaintiff property in all the deeds ((/). 


Transfer by operation of law. — The applicability of this section is confined to 
transfers by act of parties. Section 2 , sub-section (d) excludes the operation of this 
section to any transfer by operation of law or by or in execution of a decree or order 


(<?) Queen- Empress v. Shaik Ibrahim (1890) 
13 Mad 51K. 

(r) Narayana v. Halagurus-aami, A. 1- i<- (192-1) 

Mad. 187. 

(s) Prabhu Mai v. Uanuan Lai, A. I. R. (1927) 

Lah. 351. 

(1) Narayan v. I'ilhoba (1927) Nag. L. R. 177. 
(a) Krishna Kumari v. liujeiutra, A. I. K. (1927) 
Oudh 240. 

( v ) Ganpaliv. Sonaji (1924) Nag. L. R. 96; Htria 
v. Mahomed (1908) 4 Nag. L. R. 104. 

(ic») Jagmnhan Stngh v. Emperor, A. 1. R. (1932) 

Pat. 344. 

(x) Cornish v. CUi/e (1864) 34 L. J. Ex. 19. 159 
E. R. 60 S. 


(>•) Yorkshire Insurant e Co. v. Clayton (1881) 
8 Q. B. D. 421. 

(;) Moor v. Dean (1800) as reported in 2 Bos. 
& P. 247. 126 E. R. 1263. 

(а) C o'ebrooke v. Tick ell (1836) 4 Ad. & El. 916, 

111 E. R. 1028. 

(б) I'eerappa v. Ma Tin. A. 1. {<. (1925) Rang. 

250; Narayana v. IJalagurusicami, A. I. R. 
(1924) Mad. 187. 

(r) Strode v. Hlackburne (1796) 3 Vos. 222, 30 
E. R- 979; Harrington v. Price (1832) 
3 B. & Ad. 170, 110 E. R. 63 ; Shri Hliavani 
v. Dex-rao (1887) 11 Born. 485. 

(d» Sen ton v. Heck (18S8> 27 I., f. Ex, 272 
157 E. R. 452. 
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S. 8 of a- Court of competent jurisdiction. A sale in execution of a decree is a sale not 
of the property but of such right, title and interest which the judgment-debtor 
has in the property (e). The section was held to be no bar to the vendor’s lien 
for unpaid purchase- money passing to the purchaser in execution (/). 


A change of law, however, is not retrospective. In execution of a decree 
against the holder (by custom of primogeniture) of an impartible zemindari who 
was a member of a joint family, his right and title and interest was sold. By the 
law as then interpreted it was a limited interest subject to alienation in special 
justificable causes. Subsequently the interpretation of law was reversed by the 
Judicial Committee which held that such a holder had an absolute estate. In a 
purchaser s suit it was held that the reversal of the previous accepted interpretation 
of the law did not displace its application to the contract contained in the certificate 


w as then understood and that only the 
life-interest of the then holder passed by the sale ( 7 ). All that passes at the auction 
is the right, title and interest of the judgment -debtor. The purchaser is placed 
exactly in the shoes of the judgment-debtor as regards the land sold. As agri- 
cultural rents are not apportionable for they accrue once and for all at the time 


the crops are reaped and do not accrue day to day, there could bo no question of 

apportionment and the purchaser is entitled to the rent, apart from section 8 , and 

entirely on first principles (//)• Neither section 8 nor section 36 of the Transfer of 

Property Act applies to agricultural rents. Both under this section and under 

section 0.» of the Civil Procedure Code the purchaser in a Court sale is entitled to 

the property from the date of the sale and not from the date of the confirmation 
thereof (i). 


Revenue sales. — Section 8 has no application to such sales. The rights of a 
purchaser at a revenue sale are entirely and radically different from those of a 
Purchaser at a voluntary sale. In a sale under Act XI of 1859 (Land Revenue 
Sales Act), the estate is sold in the condition in which it stood at the time of the 
settlement ; the purchaser floes not derive his title from the defaulting proprietor, 
but takes the estate from the Crown in the state in which it was at the inception (j). 
The franchise of a ferry is not necessarily appurtenant to land (A ). There is no 
statute law in India defining the mode of acquisition of ferry right. Whero ferry 
rights across the river are settled by Government with one person he has a right to 
restrain another from running his ferry over the same spot unless ho used it 
exclusively for the conveyance of his own servants and ryots (l). 


Mines. There is no definition of land in the Act, but ownership of land carries 
with it everything from the centre of tho earth to the heaven above (m). The 
maxim is “(Jujus est solum ejus cst usque ad cerium ad inferos .” Under the Settled 
Land Act, 1925 (n), land includes mines and minerals, whether or not hold apart 
from tho surface, buildings or parts of buildings. Hence a transfer includes all 


(e) Subbaraju v. Seetlmrantaraju (1916) 39 Marl. 
283. 

(/) Satnhasiva Iyer v. Venkatarama, A. I. R 
(1926) Mad. 903. 

( K ) Abdul Axit Khan v. Appayatami Matcher 
(1904) 27 Mad. 131. 31 I. A. 1. 

(A) Ma liana Hi v. Sein Kho, A. I. R. (1928) 
Rang. 67. 

(0 Ilariharan v. Narayan, A. I. R. (1933) Mad. 
482. 

(j) Jatindra Nath v. Narayan Das (1925) 52 Cal. 


862; Maharaja Surja Kan! a v. Sara I 
C ha ? Jra (*9*4) 18 C. W. N. 1281. 

(ft) Nttyahari Roy v. Dunne (1891) 18 Cal. 652. 
(/) Dhanpat v. Pasput (1931) 53 All. 764: 
Luchtncssur Singh v. Lcclanund Singh 
(1878) 4 Cal. 599. 

(w) Metropolitan District Ry. Co. v. Cosh (1880) 
13 Ch. D. 607. 

(n) 15 Geo. 5, C. 18 t sec. 117, clause (1) sub- 
clause (19). 
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mines and minerals below the surface (o). But they do not include royal mines S. 8 
such as gold and silver. In such cases the ancient prerogative of the Crown remains 
unaffected, and the mine cannot be worked bv a subject even on his own land, 
without the licence of the Crown (p). By statute (7), searching and boring hole 
and getting petroleum is prohibited to persons other than a person acting on behalf 
of or holding a licence from the Crown. In India as in England land includes on 
a transfer mines and minerals below the surface. What it includes is stated in 
the Land Acquisition Act (r) but that definition is restricted to that particular 
enactment and cannot be imported in this Act. But a “grant ' in India has not 
the special and technical meaning attached to the same word in English Law. 
Minerals will not be held to havo formed part of the grant in the absence of express 
evidence to that effect ( s ). Sub-soil rights in land forming part of a permanently 
settled zemindari are to be presumed at all events when they are not claimed by 
the Crown to belong to the zemindar. Proof of possession of the surface rights 
would not include sub-soil rights (t). The essential characteristics of a mokarari 
loose are occupation and enjoyment and unless there be, by the terms of the lease, an 
express or implied grant of mineral rights they remain reserved to the zemindar (u). 

In case of patni taluks the Calcutta High Court, following Ali Quadar Hossain v. 
Jogendra Narain Hog (v), which the Privy Council pointed out (tr) was not overruled 
by that Board, held that where there was no express grant of underground rights, 
in the absence of any explicit reservation the grant of patni conveys all rights 
including underground rights which belong to the zemindar (x). Where the 
terms of the grant showed that there was no transfer of property in the soil, the 
intention being that the patnidar should be a leaseholder only, it was held that 
the patnidar and those claiming under him were not entitled to excavate the soil 
for the purpose of making bricks (y). Patni tenures generally are on the same foot- 
ing as to sub-soil rights as other permanent heritable and transferable tenures creat- 
ed by a zemindar — that is to say, the sub-soil rights pass to the patnidar only 
when granted in express terms; general vernacular words signifying “with all 
rights” are insufficient for that purpose (2). 

Land in a zemindari is to bo presumed to bo the property of the zemindar 
and held from him. It is well settled that as between a zemindar and a jaghirdar 
holding from him the zemindar is entitled to the minerals (a). It is well recognized 
that there can be separate ownership of different strata of the sub-soil, at all events 
where minerals are involved (6). In England almost every kind of clay of com. 
mereial use has been recognized as a mineral. Where title is founded on adverse 
possession the extent of possession enjoyed may be an inference of fact and in 

( 0 ) Neu’ton Chambers & Co., l.td., v. Hall (1907) 

2 K. B. 440 ; Mitchell v. Moseley (19141 
1 Ch. 438. 

(P) Attorney-General v. Morgan (1891) I Ch. 1). 

432 ; The Case of Mines (1568) 1 Plowd 310. 

(?) 8 & 9 Geo. 5. C. 52. 

(r) 1 o( 1894. sec. 3 (a). 

(j) Shasht Hhusan v. Jyoti Prasad (1917) 44 Cal. 

585, 44 I. A. 46; Hari Narayan v. Sriratn 
Chakravarti (1910) 37 Cal. 723, 37 I. A. 136 ; 

Durgu Prasad v. Hrojo S’ath (1912) 39 
Cal. 696, 39 I. A. 133; Tituram Mukerji 
v. Cohen (1906) 33 Cal. 202, 32 I. A. 185. 

(1) Gobindanarayan v. Shyamlal Singh (1931) 

58 Cal. 1187, 58 1. A. 125. 

(u) Raj Kumar Thakur v. Megh Lai (1918) 45 Cal. 

87, 44 I. A. 246 ; Hari Narayan v. Sri Ram 
Chakravarti ( 191U) 37 Cal. 723, 37 1. A. 

136; Durga Prasad v. Urojo Nath (1912) 


39 Cal. 696, 39 1. A. 133; Shashi Hhusan 
v. Jyoti Prasad (1916) 44 Cal. 585, 44 I. 
A. 46. 

( v ) (1889) 16 C. I.. J. 7. 

(u>) Satya Niranjan v. Ram Lai (1924) 4 Pat. 
244, 52 I. A. 109. 

(x) Rajesuar Prosad v. Anil Kumar Roy (1928) 

55 Cal. 35. 

(y) Ite) ay Singh v. SurenJra Narayan Singh (1929) 

56 Cal. 1, 55 I. A. 320. 

(x) Hhupendra Narayan v. Rajesuar Prosad 
(1932) 59 Cal. 80. 58 I. A. 228; Hejoy 
Singh v. Surendra Narayan (1929) 56 Cal. 
1, 55 I. A. 320; Girulham Singh v. Megh 
lull Pandey (1918) 45 Cal. 87, 44 I. A. 246. 

(a) Bageswari Charan v. Kumar Kamakhya 

Narain (1931) 10 Pat. 296, 58 I. A. 9. 

( b ) Cox v. Glue (1848) 5 C. B. 533 ; Rowbotham v. 

Wilson (1857) 8 E. & B. 123. 
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S. 8 applying the rule to the case of a mineral field regard is to be had to the nature of the 
subject and the possession to which it is susceptible. A coal company which held 
a mukmari lease of a village believed itself entitled to the subjacent minerals and 
carried on mining operations for twelve years. A suit by the zemindar claiming 
minerals under the village, was held barred by limitation as the company had 
been in adverse possession of the minerals for more than twelve years (c). 

Ri^ht to dis; shells. — Though a tenant of lands for the cultivation of paddy 
may, possibly, be justified in digging up shells from the land for the cultivation of 
the land in a proper and husband-like manner, the property in the shells so dug 
up is (in the absence of a local custom) not in the tenant but in the landlord, and 
the tenant has no right to convert thorn to his own use (d). 


All things attached to the earth.- — I'sed in connection with a transfer of land 
the phrase is defined in section 3. It occurs in section 108 (h) also. The English 
Law of fixtures has limited application in this country (e). And the English 
maxim “omne quod irurdijicatvr solo cedit" has no application in this country (/). 
According to the definition of the words “attached to the earth,” on a transfer 
of land, buildings would pass therewith unless the deed contains words shewing 
an intention to retain or exclude them (g). 


The property in trees growing on land is by the general law vested in the 
proprietor of the land subject to any custom to the contrary. Under section 23 of 
the Bengal Tenancy Act (VIII of 1885) the onus is on the landlord to shew that 
a tenant with occupancy right is debarred from cutting down the trees on the land 
and not on the tenant to prove a custom giving him the right to do so. The right 
to appropriate them when cut down is n different question and the onus is on the 


tenant to prove the custom giving him the right to sell the trees (ft). The Allahabad 
Court has hold that when a tenant, either occupancy or a tenant at will, plants trees 
on his holding the property in those trees, in the absence of custom or contract to 


the contrary, attaches to the land and the tenant has no power of selling or other- 
wise transferring those trees (»). Trees being attached to the earth, are included 
in the legal incidents of the land and pass to the transferee under a deed of sale of 
the land on which they stand, unless a different intention is expressed or neces- 
sarily implied. No such intention is necessarily implied because the trees are 
mortgaged prior to the sale and no mention of the mortgago is made in the sale 
deed (j). The word “fixture” is of common uso in English Law but it is 
not so familiar in India. The maxim “ quid quid plantatcur solo solo cedit ” has 
never received so wide an application as in England, for anything to be a fixture it 
must be attached to the earth as that expression is defined in section 3 of the Transfer of 
Property Act. So where a shed consisting of pillars which supported a roof of tiles 
but was not fixed to the ground and merely rested by its own weight, was held 
to be a chattel and not a fixture ( k ). In the absence of a special agreement a 


(r) Nager.htrar llux Ray v. Hen gal Coal Co.. Ltd. 

(1931) 10 Pat. 407. SH I. A. '29. 

(J) Chaladotn Thftfon v. Kakkath K unhand, u 
(1902) 25 Mad. 609. 

(/) Jaiindra Nath Hoy v. Narayan Das (1925) 
52 Cal. 862. 

(.0 Jatvidru Nath Hoy v. Narayan Das (1925) 
52 Cal. 862 ; Takoor Chu ruler Poramanieh 
v. Hamdhone Hhattachariee (I 860 ) 6 W. R. 
228 ; Shib Dass Hanerjee v. Ito, nun Doss 
Mr»>ker)fe (1871) 16 w. R. 360. 


(£) Asghar lieza Khan v. Mahomed Mehdi Hoosein 
Khan (1903) 30 Cal. 556; Macleod v. 
Nissan (1906) 30 Bom. 250. 

(h) Nafar Chatulra v. Ham lull (1895) 22 Cal. 742. 
(0 Janki v. Sheoadhar (1901) 23 All. 211; 
Kausalia v. Gula Kuntrar (1899) 21 All. 
297 ; Dndad Khatun v. Dhagirath (1888) 
10 All. 159; Ajudhia Nath v. Sital (1881) 
3 All. 567. 

(jf Pandurang v. Hhimrav (1898) 22 Bom. 610. 

</t) Chaturhhuj v. Bennett (1905) 29 Bom. 323. 
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tenant has us against his landlord a right to insist that so long us his tenancy con- S # $ 
tinues the landlord shall not cut down trees standing on the tenant’s holding!/). 

Freehold and leasehold property. — The Act makes no distinction between 
freehold and leasehold for the purpose of the rule of law embodied in this section (in). 

Debt. — The word “debt” in clause 5 of section 8 should be confined to such 

debts as fall within the general category of actionable claims (n). Prior to Act 2 

of 1000 which amended Chapter VIII of the present Act, there was a conflict of 

decisions as to whether a mortgage debt was within the rule in section 8. To set 

the conflict at rest Act 2 of 1000 was passed by substituting a new chapter dealing 

with the transfer of actionable claims and inserting in section 3 a definition of 

“actionable claim” which excluded any “debt secured by mortgage of immoveable 

property or by hypothecation or pledge of moveable property.” Still controversy 

ranged around mortgages by deposit of title-deeds. In Peruinal Animal v. Pcrumal 

Naicker (o), Wallis, C. J., held that where the law still admits of the separate transfer 

of the mortgage debt as by the endorsement of promissory notes secured by a 

deposit of title-deeds or by attachment and sale in execution of a mortgage debt 

under the Civil Procedure Code, section 8 of the Transfer of Property Act still 

operates to carry the security with it. This view was, however, dissented from 

by the same Court which held that the endorsee for value of a negotiable instrument 

the amount of which had been secured by a mortgage by deposit of title-deeds 

cannot claim to enforce the mortgage in the ubsence of a registered instrument 

convoying the mortgage right to him ( p ). It may, however, be mentioned that 

Court sales of mortgage debts uro governed by the special provisions of the Code 

of Civil Procedure, and where a mortgage by deposit of title-deeds is accompanied 

by a promissory-note the deposit is merely a collateral security for the debt and 

a transfer of such a mortgage can bo by endorsement of the promissory -note 

accompanied by ro-doposit of title-deeds. The transfer of a debt without transfer 

of security came up for consideration before the Privy Council where their Lord- 

ships observed that the view, that as a secured debt was not within the definition 

of actionable claim a debt without security could not be made the subject of 

transfer at all, appeared to be creating disabilities not expressed in the Act and 

indeed were inconsistent with it for by section 6 of the Act of 1882 “property of 

any kind may be transferred except as otherwise provided by this Act or by any 

other law, for the time being in force.” The effect of the amendment in 1800 is to 

restrict the statutory rights on transfer such as the right to sue in the transferee’s 

name, etc., to such transfers as are transfers of actionable cluims as defined. There 

appears to be no difficulty in a transfer of a debt without the security ; as the original 

debtor can always redeem, the relations between him and his original creditor are 

not altered. The transferee takes no further interest than the transferor was able 

to give him (q). A pledge is governed by section 17G of the Indian Contract Act 

(1872); there a creditor has two rights which are concurrent and the right to 

proceed against the property pledged is not merely accessory to the right to p roceed 

against the debtor personally on the promissory-note. Por the pledgee may have 

a right tosue for the property even in the absence of a right to sue for a personal decree. 

The same principles would apply to the case of hypothecation mortgages of move- 

■ ■ — — ^ — ■ ■ - - ' — - ■ ■ ^ ^ ^ ^ — - 

(I) Iladam v. Ganna Dei (19U7) 29 All. 484. | ( p ) Elumalai Ckelly v. Dalaknshna Mudaliar 

(*n) Macleod v. Ktssan (1906) 30 Bom. 250. | (1921) 4-1 Mad. 965. 

(w) Arunachellam Chelti v. Cubramanian Cheitt i (q) Imperial Dank of India v. Denial Sat tonal 

(1907) 30 Mad. 235. i Dank (1931) 58 Cal. 136, 58 I. A. 323 

fo) (1921) 44 Mad. 196. 
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Ss. 8-9 R kle property (r). A charge under section 55, sub-section (4), clause (b) may be 

transferred together with its security (s). 

Interest on a debt. — On a transfer of a debt arrears of interest accrued due 
before the transfer do not pass to the transferee. 

Joint right. — A joint right in the sehdaries and a gateway, in the absence of 
reliable evidence to the contrary, raises a presumption that it passes on a transfer («)• 


9. A transfer of property may be made without 
ransfer writing in every case in which a writing is 

not expressly required by law. 


Generally. A transfer of property may be made orally unless expressly 
required by law to be in writing. Prior to the passing of the Transfer of Property 
Ac t no writing was necessary for such transfers («). After the passing of the Act 
certain specified transactions are required to be in writing (v). Title to the land 
cannot pass by mere admission when a statute requires a deed (to). 

Exception. The English doctrine of part-performance extended by the 
Privy Council to this country in Mahomed Musa' s ease (a*) which subsequently found 
its way into section 53A of the Amending Act, 20 of 1929, violates the rule in this 
section under circumstances mentioned thorein. 


Writing necessary. — The Act requires transactions specified in sections 54, 
58 (except mortgage by deposit of title-deeds), 105, 118, 122, 130 to be in writing. 
So also under section 5 of the Trust Act, II of 1882, transfers which parties desire 
to register must be in writing. 

Writing not necessary. — An alienation needs no written instrument. It is 
sufficient if the person entitled to the property does an act which necessarily results 
in its transfer (i/). All that the Act provides for is that certain specified transfers 
shall only be made in writing duly registered. An award relating to immoveable 
property need not be in writing (z). A compromise of disputes resulting in transfer 
of immoveable property (a), a partition of immoveable property (6), a transfer by 
possession followed by a deed of gift incomplete owing to nbsence of registration (c), 
and a transfer of land by husband to his wife during her lifetime in discharge of 
future maintenance may be made without writing (c/), and so a surrender of lease(c). 


(r) Gulamhuseein v. Clara D’Souxa (1929) 53 

Horn. 819; Nitn ('hand v. J agabutidhu 
(1894) 22 Cal. 21 ; M ahalinga v. Ganapathi 
(1902) 27 Marl. 528. 

(s) Sehonandan lull v. Zainal Abdil (1915) 42 

Cal. 849 ; Sambasiva Iyer v. I'enkataratna 
Iyer, A. 1. R. (1926) Marl. 903. 

«) Ram Sarup v. Girdhan Lai, A. I. R. (1929) 
All. 371. 

(m) Mahomed Musa v. A chore Kumar Ganguli 
(1915) 42 Cal. 801. 42 I. A. 1. 

(*) Immudipaltam v. Periya Dorasami (1901) 
24 Marl. 377 ; Bishan Dial v. Ghaxi-uddin 
(1901) 23 All. 175. 

% (id) Keshri Mull v. Sukan Ram, A. I. R. (1933) 
I'at. 264 ; Jadu Nath v. Rup I^tl (1906) 
33 Cal. 967 ; Bhupetulra Narayan v. Rajeswar 
Prnsail (1927) 55 Cal. 35. 
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(1924) Pal. 185 (1915) 42 Cal 801, 42 I. 
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(y) If hula Singh v. Mangu, A. I. R. (1930) I .ah. 

9; Ram Sarup v. Ram Dei (1907) 29 All. 


239 ; Sheo Singh v. Jeont (1897) 19 All. 524 
(*) Bhagwat that v. Bhagwandas, A. I. R. (1927) 
Sind 206. 

(а) Thiru I'engidafhariar v. Ranganatha A iyanger 

(1903) 13 M. L. J. 500; Krishna v. Aba 
Shell t (1909) 34 Rom. 139. 

(б) Madam Pillai v. Badrakali (1922) 45 Mad. 

612; Imperial Bank of India v. Bengal 
National Bank, Lid. (1931) 58 Cal. 136; 
Gyannessa v. M obarakannessa (1898) 25 
. Cal. 210 ; Satya Kumar v. Satya Kripal 
(1909) 10 C. L. J. 503. 

(e) Hiralal v. Gavrishanker (1928) 30 Bom. L. R. 
451. 
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Registration. — Transfers which are not expressly required by law to be in 9«|() 

writing, if made in writing, are subject to the requirement of registration if they 
purport or operate to declare, assign, limit or extinguish a right, title or interest 
to or in immoveable property of the value of Rs. 100 and upwards (/). 

10. Where property is transferred subject to a 

condition or limitation, absolutely res- 
aiicnauon° n restrai,,inK training the transferee or any person 

claiming under him from parting with, or 
disposing of, his interest in the property, the condition or 
limitation is void, except in the case of a lease where the 
condition is for the benefit of the lessor or those claiming 
under him ; Provided that property may be transferred to 
or for the benefit of a woman (not being a Hindu, Muham- 
madan or Buddhist) so that she shall not have power 
during her marriage to transfer or charge the same or her 
beneficial interest therein. 

Sections 10, II and 12. — These sections grouped together forbid fetters on 
freedom of ownership. 

Restraint against alienation. — The section answers the question whether a 
general restraint could ho annexed to the alienation of property. In nil cases absolute 
restraints ore void oven in the excepted instances of leases and married women. What 
the section exempts are transfers to married women (excluding those mentioned in 
the section) during marriage and conditions in leases for the benefit of the lessor. 

There is no objection to a transfer of property subject to a condition or limitation, 
only the condition or limitation must not bo in absolute restraint of alienation. 

The right of voluntary alienation and liability to involuntury alienation are the 
natural incidents of an estate; with tho free right of enjoyment, co-exists the free 
and exclusive power of disposition (</). Equally inherent to this right is the liability 
to involuntary alienation. As long as the power of disposition subsists so long also 
is tho property liable to attachment and sale to meet tho demands of creditors^). 

An incident of an estato which cannot be directly taken away or prevented by the 
donor cannot be taken away indirectly by a condition which would cause the estate 
to revert to the donor, or by a conditional limitation or executory devise which 
would cause it to shift to another person. Bankruptcy or judgment and execution 
effect an involuntary alienation. Can a foe simple estate be divested by an exe- 
cutory devise on that event? Tho liability of tho estate to be attached by 
creditors on a bankruptcy or judgment is an incident of the estate, and no 
attempt to deprive it of that incident by direct prohibition would be valid. If a 
testator after giving an estate in fee simple to A, were to declare that such estato 
should not bo subject to the bankruptcy laws, that would clearly be inoperative. 

This is tho test. 

{/) Imperial Bank of India v. Bengal National & VV. 154 . 37 E. It. 334; Ware v. C.ann 

.. „ "««*. L (1931) 58 Cal. 13«. (1830) io B. & C. 433, 109 E. R. 511. 

(f) Bradley v. Piexoto (1797) 3 Vcs. Jun. 324, j (A) Rrandun v. Robinson (1811) 18 V'es 429 34 
30 E. R. 1034; Ross v. Ross (1819) 1 Jai:. I E. R. 379. 
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S. 10 The principle of the section is that the power of alienation which is necessarily 

incident to an estate in fee cannot bo fettered by a subsequent condition. The 
two things are repugnant and cannot stand together and the original gift must prevail. 

Persons affected by the section. — The restraint is on the transferee or lessee 
and not on the transferor or lessor. It must be for the benefit of the lessor but the 
section is silent as to whether it may be for the benefit of the transferor and presum- 
ably every such restraint must be so. A restraint for the benefit of the 
transferee or lessee is not within the scope of the section. 

What is it which is void. — Vnder the section it is not the transfer which i6 
void, it is the condition or limitation which is void as repugnant to the principle of 
the transaction upon which it is sought to engraft it. 


Absolute restraint. — Just ns general restraint of marriage was held to be bad 
but a partial restraint good, so in the same way although an absolute restraint was 
decided to be bad a restraint on alienation to one individual or his issue was thought 
not to bo bad. In AI nschamp v. Bluet (t) an attempt was made to introduce a converse 
condition, viz., that the devisee should alienate only to one individual named and 
that was held to be bad. Yet the principle of this decision was departed from in later 
times in Daniel v. Ubley O') and Doc v. Pearson (k) followed by Attwater v. Attwater (l) 
before Lord Romilly, M. R., and finally in In re Macleay (m). These cases were of 
restraint of alienation except to a particular class of persons. In Daniel v. Ubley (j) 
the widow was to alienate to one of her sons. . In Doe v. Pearson (k) the discre- 
tionary power of alienation was limited “ to her sister or sisters or their children.” 
In Attwatcr v. Attwater (I) the injunction was never to sell the property out of the 
family but if sold at all “ it must be sold to one of his brothers.” In Attwater v. Att- 
water (n) Lord Romilly, M. R., challenged the correctness of the decision in Doe v. 
Pearson (o) but Sir George Oessel refused to go contrary to it as it was decided as far 
back as 1805 and in In re yiacleay (p) ho followed the rule in that case and decided 
that the condition was a valid condition. There the devise was ‘‘to my brother 
J. on the condition that he never sells out of the family,” followed by gifts to other 
relatives. In re Macleay (p) was dissented from by Pearson, J., in re. Posher , Posher 
v. Posher (r/). There the learned Judge held that an absolute restraint against sale 
during the life of the widow though its operation was limited to a particular time was 
repugnant to the nature of an estate in fee. The same case was considered in rc. 
Dugdale, Dugdale v. Dugdale. (r), where the trust created for the benefit of a son 
was to ceaso and determine if by his own act or by operation of law he was deprived 
of the personal bonoficial enjoyment of the promises in his lifetime with a gift over 
in trust for his wifo or if no wife then living for his children equally. It was held 
that the son took an absolute interest under the gift and that the attempted execu- 
tory over was void for repugnancy. In a recent case in Cockerill, Mackancss 
v. Percival (s) it was observed that Doe v. Pearson (t) and In re Macleay (u) wore cases 
where purtial restrictions havo been held not to avoid the condition operating as a 
restriction on ulienution. 'There the devisee was not restrained from selling to a 
particular person but from selling it to anybody except a particular poison, creating 
a state of facts not found in any reported caso in which a condition imposing partial 


(t) (1017) I. Hri<k'. 132, 123 E. R. 1253. 

(!) (1020) Bcnl. 178, 73 E. K. 1038. 

(/<) (1805) 0 East 173, 102 E. R. 1253. 

(/) (1853) 18 Beav. 330, 52 E. R. 131. 

(tn) (1875) L. R. 20 Eq. 180. 

n) (1853) 18 Bcav. 330, 52 E. R. 131. 

o) (1805) 0 East 173. 102 E R. 1253. 


(/>) (1875) I.. R. 20 Eq. 186. 

(7) (1884) 26 Ch. D. 801. 

(r) (1888) 38 Ch. D. 176. 

(s) (1929) 2 Ch. 131. 

(I) (1805) 6 East 173, 102 E. R. 1253. 

(u) (1875) E. R. 20 Eq. 186. 
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restraint was treated as an exception to the general rule. Accordingly, the condition 
was held to be repugnant in accordance with the decision in M uxchamp v. Bluet (v) 
and in Rosher, Rosher v. Ros/ter ( w ), on the ground of repugnancy. The following 
alienation were hold void: — A devise with an earnest hope that the devisee would 
not sell except by way of exchango or for reinvesting in other estates ( x ). Absolute 
devise to A to cease if B or his wife or their children should become entitled to any 
part of the estate by gift, sale, otc. from A (y). The sharo of a nephew or niece in 
the testator’s residuary estate to cease if lie or she should alienate ( 2 ). A bequest of a 
stock to bo laid in the purchase of an annuity for A to cease if he should sell (a). A 
gift to a son of real estate and shares to be held by trustees on the express condition 
that the son should not during his life have power to mortgage, sell, alien, charge 
or encumber any part of the same and in the event of his so doing the trustee 
should stand possession of his share upon trust for other persons (b). A testator 
left real estate to trustees with a direction that “ the same shall not be disposed of 
or mortgaged or encumbered in any way whatsoever but shull remain for tho benefit 
of my wife and children free from tho control of their respective husbands and 
wives so that tho same shall remain in my family from time to time for over 
hereafter. ” (c). 


Various modes of restricting alienation. — Every restriction, however limited 
in character, upon tho right of alienation is not invalid in law (//). One has to say 
whether tho case falls in any of tho exceptions which havo been allowed, such, for 
instance, as those admitted by Sir Goorge Jossol in tho much discussed caso in re. 
Macleay (e), where a devise was “to my brother J. on condition that ho never sells 
out of tho family ” followed by gifts to other rolativos and the Master of the Rolls 
said, “ Now you may restrict alienation in many ways. You may restrict alienation 
by prohibiting a particular class of alienation, or you may restrict alienation by 
prohibiting it to a particular class of individuals, or you may restrict alienation by 
restricting it to a particular time. In all those ways you may limit it, and it appears 
to me that in two ways, at all events, this condition is limited. First, it is limited 
as to the mode of alienation, because the only prohibition is against selling. There 
are various modes of alienation besides sale ; a person may lease, or ho may mortgage, 
or he may sottlo ; therefore, it is a more limited restriction on alienation in that way. 
Then again, it is limited as regards class ; he is never to soil it out of tho family but 
ho may sell it to any one member of tho family. It is not, therefore, limited in the 
sense of there being only one person to buy ; tho will shows there were a great many 
members of tho family when she made her will ; a groat many are named in it ; 
therefore you have a class which probably was largo, and was certainly not small! 
Thoro it is not, strictly speaking, limitod as to time, except in this way, that it is 
limited to tho life of tho first tenant in tail ; of course, if unlimited as to time, it would 
bo void for romotenoss under another rule. So that this is strictly a limited restraint 
on alienation, and unless Coke upon Littloton has been ovorrulod, or is not good law, 

this is a good condition.” Restrictions as to time and individuals are also rocog! 
nized in this country. 


b) 

M 

(*) 

b) 
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This exposition, perhaps, tends to support the view that a restraint on aliena- 
tion qualified as to time may bo valid. These wore the observations of Mookerjee, 
J. where a clause for restraint upon alienation by the reversioners in a deed of family 
settlement between two Hindu widows and the reversionary heirs, although held to 
be bad in view' of section 11, was held to be binding on the alienees from the rever- 
sioners who had accepted a mortgage contrary to the provisions of the family settle- 
ment on the ground that the object of the restraint on alienation by the rever- 
sioners was for the protection of the widows to receive maintenance from what had 
been the estate of their husbands (/). A contract between two Shiah Mahomedans 
in compromise of a litigation provided that the female party thereto should be the 
absolute owner and free to make any transfer she pleased within the ambit of the 
family but not to a stranger. It was held that this was a partial restraint on 
alienation and was not repugnant ( g ). 

On the same day as the deed of gift the donee executed a registered deed not to 
alienate the property without the knowledge, consent and permission of the donor 
and that if he did so he would return the property to the donor. It w-as held that 
the effect of the two documents was that on the happening of a specified event which 
did not depend on the will of the donor the gift should be suspended or revoked under 
section 126 of the Transfer of Property Act and that in this view the agreement did 
not contravono the provisions of section 10, there being no absolute restraint on the 
transferree (/»). The same principle was applied to a Mahomedan gift prior to the 
passing of the Act (t). But a condition restraining the grantee from transferring 
the property to any person other than the grantor has been held to amount to an 
absolute restriction on the right of transfer and void (j). So also where alienation 
was permitted only on the ground of necessity (A:). So also a right of alienation to be 
exorcised only in favour of a certain class of porsons and no others is a restraint and 
therefore void (/). Again, an absolute restraint limited to a period of uncertain 
duration is void (m). 

As to leases, unloss there is a restriction against alienation of a portion, a res- 
traint upon alienation of the demisod promises does not prevent an alienation of a 
portion (n). 

Increase of rents. — A restriction against increase of rents is void (o). 

Limitation. — In English Law the word defines the interest which a grantee 
is intended to take, that is “ the extent of the feoffee’s interest should be ascertained 
by proper technical words. Thus if it were intended to convey an estate of inheri- 
tance to the fooffoo it was essential that the gift should be made to him and his heirs, 

. • • .** This necessity of using the word heirs to mark out or limit an estate in feo seems 
to have boon derived from the times before the alienation of land was freely per- 
mitted . . . and though tenants in feo simplo wero afterwards enabled to dispose of 
their lands so as to dofoat the expectation of their heirs, the liberty so gained was 
treated as an incident to thoir estates so that what remained essential on the gift 
of a feo simplo was to use apt words to confer an horeditary estate, to which the law 


(/) Chamaru Sahu v. .Soma Koer (1911) 14 C. L. 
J. 303. 

(g) Muhammad Haza v. Abbas Bandi (1932) 7 

Luck. 257, 59 I. A. 2315. 

ih) Ma Yin Hu v. Ma Chit May , A. I. R. (1929) 
Kang. 226 (228). 

(•) Hussain Khan v. N uteri (1871) 6 M. If. C. 356. 
(j) Asghari Hr gam v. Moula liaksh , A. I. R. 
(1929) All. 381. 

( h) Rai Deo v. Htahtndeo Rai. A. I. K. M9371 


All. 235. 

(/) Teja Singh v. Mali Singh, A. I. R. (1925) 
Oudh 125. 

(#«) Nagestuir v. Mata Prasad, A. I. R. (1922) 
Oiiclh 236. 

(>i) David Cut inha v. Salvatlora (1927) 50 Mad. 

331 ; Chatter ton v. Terrell (1923) A. C. 578. 
(o) Attorney General v. The Master fir Fellous of 
Catherine Hall, Cambridge (1820) Jac. 381, 
37 E R 894. 
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would annex the power of alienation ” ( p ). In re. Machu (q) it was said that the 
word “ limitation ” is ordinarily used to express a more general idea, viz., the defi- 
nition or circumscription in any conveyance of the interest which the grantee is 
intended to take. The Indian Succession Act, while laying down rules of construc- 
tion, mentions in sections 93 and 94 certain instances of limitations. The limita- 
tion of a remainder in tail or in foe simple to a person who had already an estate of 
freehold, as for Life, was governed until 1926 by a rule of law known by the name of 

the Rule in Shelley's case” This rule is abolished as regards instruments 

coming into operation on or after 1st January 1926 (r). The rule of 

Shelley's case is of feudal growth and not one applicable to India whore deeds would 
be construed independently of the English rules of tenure. 


Limitation of descent. — Lease was granted by a palta and an ekrarnama 
the latter deed providing that the lessee’s daughter or daughter’s son should not be 
entitled to succeed as heirs. It was held that a subject has no right to impose on 
land or other property any limitation of descent at variance with the ordinary law 
and that the proviso was void («). 


Creation of future interest. — The rule in the section affects the creation of 
future interest in property. It has no application to a charge where a present in- 
terest is created and there is no transfer of an interest in property which is merely 
made security for payment of money ( t ). 


Family settlement. — Such a deed is not a transfer within the meaning of the 
section and restraint on alienation would be valid and enforceable when forming 
part of family settlement (u). 


Hindus. — The principle underlying the section has been applied in the case 
of Hindus including married women (u). 

Mahomedan Law. — The rule in this section has been applied to Mahomedans 
including married women (u>). A settlement by a Mahomedan in favour of his sons 
with all rights absolute ” prohibiting alienations but giving to their descendants 
the right of alienation was held to confer an absolute estate (a:). 

Exemption. — Where an absolute interest is transferred the covenant in 
restraint of alienation is void (y) even though embodied in a separate instrument (z). 
The section makes two exceptions, one in the case of a married woman not being a 
Hindu, Mahomedan or Buddhist, the section permitting restraint on her power of 
alienation during marriage. The other exception is in the case of the lessor where 


Ham v. Dal Koer (1897) 24 C.il. 406; 
Mahram Das Ajudhta (1886) 8 All. 452; 
lihairo v. Patmeshn (1885) 7 All. 516; 
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M. H. C. 248. 

(to) Muhammad Kata v. Abbas Bandt (1932) 59 
1. A. 236; Hanuman Sahu v. Abbas Bandi 
A. I. R. (1929) Oudh 193; Hussain Khan 
V- ^Mert Srinivasa (1871) 6 M. H. C. 356; 
Lalt Jan v. Muhammad Shafi Khan (1912) 
34 All. 478; Allibhai v. Dada (1931) 33 
Bom. L. R. 1296. 
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(>) D'Cruz v. Nagiah Naidu. A. 1. R. (1929) 
Mad. 64. 

(*) AUibhai v. Dada (1931) 33 Bom. L. R. 1296. 
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(9) (1882)' 21 Ch. D. 838. 

(r) Williams on Real Property, 24th lid., p. 211; 
/ , n Statule 15 Geo. 5, Ch. 20, sec. 131. 

(1) Panchubala Deby v. Jatuulra Hath (1926) 
53 Cal. 816; Rajirulra Bahadur v. Raghu 
... „ 6a ' 1 * Kunuar (1918) 40 All. 470. 

(1) Kanai Lai v. liasanta Behan, A. 1. It. (1926) 
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S. 10 the condition is for his benefit or those claiming under him. Restraints imposed 
by statute are not within the rule. 


Annuity.— Annuity made payable personally to the judgment-debtor and 
charged on property may be attached and sold in execution. A clause making the 
allowance inalienable and payable only to the vendor is an illegal restraint on ali- 
enation. Such an annuity is not a mere right to receive future maintenance within 
clause (n) of the proviso to section 60 of the Code of Civil Procedure, 1908 (a). 

Agreement by donee not to alienate. — On the same day as the deed of gift 
the donee executed a registered deed not to make a gift or transfer or sell or mortgage 
the property without the knowledge, consent and permission of the donor, and if 
he did so the property was to go to the donor. The two deeds forming part of the 
same transaction, were construed as not contravening the provisions of section 10 
and that the case was covered by section 126 of the Transfer of Property Act (6). 

Gift. I he incidents of a gift between Mahomedans are governed by their 
law and not by the Act. A provision in a deed of gift purporting to take away the 
donee’s power of transfer being invalid under Mahomedan Law the donee takes 
an absolute estate (c), but a condition in a gift that the land was liable to be taken 
back if the donee transferred it, was held not to be repugnant on the ground that the 
gift was subject to a power of revocation (d). 


^ Married woman.— Section 8 of the Married Woman’s Property Act, HI of 
1872, deals with a wife’s liability for post-nuptial debts. Section 10 of the Transfer 
of Property Act recognizes and renders enforceable conditions in restraint of anti- 
cipation and is not affected by section 8 of the Married Woman’s Property Act 
The income of property belonging to a married woman subject to a restraint on 
anticipation, accruing due after the date of a decree against such married woman’s 
separate property under section 8 of the Married Woman’s Property Act is not liable 
to attachment in execution of such decree (e). The exemption is, however, during 
the marriage and in favour of a woman not being a Hindu, Mahomedan or Buddhist. 
1 ho Married \\ omnn's Property Act extends to Sikhs and Jains as well. To section 8 
of the Married Woman’s Property Act a proviso has been added by section 2 of 
Act XXI of 1929 exempting from attachment and sale property transferred to a 
woman or for her benefit on condition that she shall have no power during her marriage 
to transfer or charge her beneficial interest therein. In interpreting section 8 of that 
Act the Calcutta High Court, in Hippolite v. Stuart (J), held that the terms of the 
section authorized judgment to bo given oven against separate property which was 
subject to a restraint upon anticipation. The Bombay High Court ( g ) though 
doubting, followed this docision. A dictum to the contrary of Farran, J., in the 
Bombay case was followed by the Madras High Court ( h ) which on a full considera- 
tion of the whole question declined to follow the Calcutta decision. However this 
may bo. the question is now settled by tho terms of section 10 of the Transfer of 
Property Act, 1882, and tho proviso to section 8 of the Married Woman’s Property 
Act. As ex plained by Sir Ge orge Jossol in In re Ridley Buckton v. Hay <»), restraint 
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(e) Goudoin v. Venkatesa Mood ally (1907) 30 Mad. 
378. 
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v. Venkatesa Moodally (1907) 30 Mad. 378. 
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on anticipation is only a restraint on alienation and is an exception established by 
oquity in favour of married women to the general rule of law which regards con- 
ditions in transfers of property restraining alienation as null and void. Whether 
the words are without any power of “alienation ” or of “ anticipation ” the effect 
is the same (j). 


Partition. A right to partition is one of the incidents of ownership in pro- 
perty. A covenant making it impartible at all times to corne is a restraint on aliena- 
tion, it being sottlod law that as against parties not actually covenanting a restric- 
tion against partition is void (k). A clause in a deed of partition prohibiting aliena- 
tion except with the consent of the other sharer is void as opposod to public policy (/). 

Distinction between a contract for purchase or an option to purchase and a 
conditional limitation. — In London and South-Western Railway Co. v. Comm (m) 
Jessel, M.R., observed, that between those two there was in a Court of Equity no 
distinction. In each case there was the same fetter on the estate and on the owners 
of the estate for all time and the rules as to remoteness applied to one case as much 
as to the other. By way of example, he said: “Is there any difference in substance 
between the case of a limitation to A in fee with a proviso whenever a notice in 
writing is sent and £100 paid by B or his heirs to A or his heirs the estate shall vest 
in B and his heirs and a contract that whenever such notice is given and such pay- 
ment made by B or his heirs to A or his heirs, A shall convoy to B and his heirs ?” 
The same rules applied whore the option was given for charitable purposes, inasmuch 

as the interest of the charity did not become effective till the happening of the future 
event (n). 


Pre-emption.— A clause in a deed of sale that if either party to the deed 
should wish to transfer the w'holo or part of his share to a third person the other 
party should have the right to pre-empt, is common in India having for its object 
the desire to keep out third persons. Such a clauso, although not amounting to an 
interest in the land, entitles the parties to it to the benefit of the obligation aris- 
ing out of the contract. It is not a restraint on alienation (o). 

Premium. — A condition against transfer is often inserted merely as a founda- 
tion for a claim to nazar or premium when a transfer is made and if it is not void 

it does not render an assignment or transfer of the lease inoperative when there is 
no clause for re-entry (p). 


Bequests. Section 10 of the Transfer of Property Act applies to transfers 
inter vivos and not to testamentary dispositions (q). Restrictions imposing conditions 
repugnant to an absolute estate are void (r). 


Compromise not a transfer.— The section is to be construed strictly and must 
not bo used to defeat woU rocognized provisions. By a family settlement an 
estate contrary to law cannot be created but conditions may be introduced which 
though not valid in the case of other transfers would bo enforceable when forming 
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S. 1 0 P Q rt of family settlements. A family settlement is not a transfer within the meaning 
of the section but is a recognition of pre-existing title or of conflicting claims («). 

A compromise or family arrangement is not a transfer of property as defined 
in section 5 of the Act. The distinction is pointed out by Lord Moulton in Musam- 
mat Hiran Bibi v. Musamtnat Sohan Bihi (/), where the compromise was held not 
to bo an alienation but a family settlement in which each party took a share of the 
familj' property by virtue of an independent title which was to that extent and by 
way of compromise admitted by other parties. A clause in a compromise decree 
that a party thereto and his heirs shall have no power to alienate or encumber the 
property by gift, mortgage or sale, is no bar to the property being attached and 
sold (u). In a Lahore case it was held that a restriction contained in a compromise 
on the power of alienation is a derogation from the full proprietary rights and is conse- 
quently void (r). A Hindu executed three documents, described as mirash talukdari 
pcittaa and paint talukdari patlas, the former implying a permanent, and heritable 
estate, the latter importing a permanent heritable estate subject to a fixed rent. 
By the said three leases lie granted immoveable proporty to his daughter, her sons 
and their sons successively and her daughters subject to a fixed rent with the right 
to transfer by sale or gift, according to conditions, namely, (1) that, the properties 
wore not to pass to the heirs of the grantee’s daughters, (2) that they wore not to be 
transferred by gift except to a limited extent for religious purposes, and (3) that 
the grantor and his heirs were to have a right of pre-emption in certain events ; 
there was also a defeasance clause whereby the properties were to revert, upon 
a failure of the designated heirs of the grantee. The appellants contended that the 
leases conferred a series of life-interests, but that if the grantee took absolutely, the 
property passed to them, as heirs of the grantor, the grantee having died without 
heirs as designated. 

Held, that as the words of gift in the second and third leases constituted the 
grantee malik and in the first equivalent words wore used, the grantee took an 
absolute estate with power to transfer by deed or will, unless the context indicated 
an intention to the contrary, and that the conditions had not that effect. Condi- 
tions (1) and (2) appeared rather to bo intonded as conditions upon an absolute 
estate — so regarded (1) was void under Tagore v. Tagore ( w ), as an attempt to alter 
the legal courso of succession, and (2) was void under Lalit Mohun Singh Boy v. Chuk- 
kun Lai Roy (x), as a repugnant restriction. The defeasance clause wag void as it 
was not a valid executory gift, the event referred to being an indefinite failure of 
male issue ; Soorjeemoney Dossee v. Denobundoo Mullick ( y ) distinguished. The 
condition as to pre-emption was disposed of by their Lordships as being inconsistent 
with the notice of an estate for life (z). 

Punjab • — The flection embodies an equitable principle which applies to the 
Punjab (a). 


143. 

(v) Pralap Das v. Sand Singh, A. 1. R. (1924) 
Lah. 729. 

(u) (1872) 9 B. L. R. 377, I. A. Sup. Vol. 47. 
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59 Cal. 142, 58 I. A. 270. 
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(1922) Oudh 236. 

[it (1914) 18 C. W. N. 9 

(n) liachutnal v. Vessitnal, A. I. R. (1926) Sind 
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Crown. — Grant made by the Crown with a restraint on alienation is valid. S. 10 
The Crown Grants Act (XV of 1895) enacts that grants by the Crown of estates 
unknown to the law are not invalid (6). 

Conditions in a lease for the benefit of the lessor. — Another exception to the 
rule enunciated in the section is made in the case of a lease provided the condition 
restricting alienation is for the benefit of the lessor or those claiming under him. 

The usual form of restraining a lessee is that he shall not assign, sub-let or under- 
lot without the written consent of the lessor, followed by the phrase “ such consent 
not to be unreasonably withhold.” Unless on a breach of condition a right of re- 
entry is reserved to the lessor, a condition cannot be for his benefit, hence a condi- 
tion in a lease restraining alienation not reserving to the lessor a right of re-entry would 
be void, and this is rendered clear by the amendment of section 111 (g) and the 
addition of section 114A by the Amending Act, 20 of 1929, wherein the word 
“ condition ” and not ” covenant ” is used. 


In a lease, permanent or otherwise, when no right of re-entry is reserved a 
covenant against alienation is not operative. The principle is that the covenant 
is inconsistent with the interest sought to be created by the instrument and the 
assignment is operative notwithstanding the covenant (c), and on that footing the 
lessor is entitled to damages ('/) and not to injunction or forfeiture of the lease. In 
dealing with clauses in restraint of alienation in leases, the Courts have construed 
them not as conditions but as covenants following Shaw v. Coffin (e), approved in 
Crawley v. Price (/), and distinguished from Doe v. H'att(y), whore well-known words 
of condition are used. A power of re-entry reserved only to the lessor is wide enough 
to admit his “ heirs, successors or assigns "(h). Where a lease was made before the 
Transfer of Property Act, the principles of law enunciated in sections 10 and 111(g) 
were appliod (?). A covenant in a lease provided that if tho lessee sold any portion 
of the land or tho trees one-fourth share of the proper value should be paid to the 
lessor otherwise tho latter should not be bound and the sale should not be valid. It 
was held that this was a covenant running with the land and the purchaser was 
bound to pay the ono-fourth share (;’). 

A similar principle was reiterated where tho plaintiffs claimed to have acquired 
proprietary interest as well as several subordinate rights in certain lands. Tho 
defendants set up a titlo to the disputed land under a lease of 27th July 1901, granted 
by one N. D. In 1901 tho sons of G.D. wore the darpatnidars tinder a lease of Cth 
September 1886 by one J. M., who was a patnidar of a half share. The purport of 
tho lease was to the effect that the darpatnidars should have full rights to grant 
leases and create encumbrances subject only to the restriction that if the darpatni 
was sold for arrears of routs the subordinate title created by the darpatnidar should 
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(c) Subbaraya v. Krishna (I883| 6 Mad. 159; 
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213; Kesar Lai v. Harasit lihose (1910) 
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Alt Khan (1916) 1 Pat. L. J. 1 ; Subbaraya 
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All. 400. 
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Ss. 10-11 at the same time come to an end. N. D.. one of the sons of Gangaram, was appointed 

common manager of the estato, and as such granted, on the 27th July 1901, to the 
defendant’s predecessors in title a permanent under-tenure. The darpatnidars 
having defaulted to pay rent, J. M. obtained a decree and in execution purchased 
the darpatm interest and such sale was confirmed on the 20th March 1905. The 
receiver of the estate of J. M. appointed by decree in an administration suit in respect 
of a half share without the permission of the District Judge, granted a darpatni to 
the plaintiff in 1906 ; it was held that the condition in the lease not being an absolute 
restraint on alienation and being for the benefit of the lessor, section 10 applied i 
that the restriction was one of the incidents of the under term and ran with the land 
so as to be operative not only between grantors and grantees but also their representa- 
tives in interest and the holders of derivative titles from them (k). 

The mere existence of a condition in general terms against sub-letting is not of 
itself sufficient to prove that the condition is for the benefit of the lessor within the 
meaning of section 10. There must be something else either in the circumstances 
of the case or in the nature of the property or the wording of the lease from which 
it might be inferred that it was for the benefit of the lessor (/). A condition in a 
permanent lease restraining alienation is not void (m). 

Involuntary alienation. — An assignment by operation of law is not per ee a 
breach of a covenant against alienation. Wcatherall v. Geering (n) may be quoted as 
an authority ; also Doe v. Carter (o). In the same case the distinction is made be- 
tween an alienation effected involuntarily by process of execution and a voluntary 
procuring of execution by the defaulting tenant against himself, in order to bring 
about the alienation desired. In this latter case it was held that an alienation so 
procured was a breach of the covenant. The restriction imposed by section 10 has 
no application to an involuntary alienation or alienation by operation of law such 
as an attachment and sale in execution of a decree (p). Sections 10 and 12 of the 
Act relate only to transfers by act of parties (g). 

1 1 . Where, on a transfer of property, an interest 
„ M therein is created absolutely in favour of 

to interest created. an y person, but the terms of the transfer 

direct that such interest shall be applied 
or enjoyed by him in a particular manner, he shall be 
entitled to receive and dispose of such interest as if there 
were no such direction. 


Where any such direction has been made in respect of 
one piece of immoveable property for the purpose of securing 

t L\ 1/ . if. j. . •« . . _ " 1 ■ — 


(A) Madhusudan v. Midnapore Zemindar i Co. 
(1918) 45 Cal. 940. 

(l) Sit a l Prasad v. Dildar Ali Khan (1916) 1 Pat. 

t • J • 1 • 

(m) Keshav Lai v. Haraut Ghost (1910) 12 C. L. 

J. 126. 

(n) (1806) 12 Ves. 504, S3 E. R. 191. 

(o) (1799) 18 L. J. Q. B. 305, 115 E. R. 1505. 
\P) Padmanund Singh v. Kama Proshad Mohi 

(1912) 17 C. W. N. 662; Bachumal v. 
Mule hand, A. I. R. (1926) Sind 143; 
Jamaya v. Timapa (1883) 7 Bom. 262 ; 


Golaknath v. Mathura Nath (1893) 20 CaL 
273 ; A//. Kasturi v. Baliram, A. I. R. 
(1924) Nag. 222; Mohtndra Kumar v. 
Gagan Chandra , A. I. R. (1925) CaL 471 
N uamadhab v. Naratlam (1890) 17 CaL 
826 ; Promode Ranjan v. Aswini Kumar 
(1914) 18 C. W. N. 1138; Vyankatraya v. 
Shtvrambhal (1883) 7 Bom. 256. 

(7) In the matter of the West Hopetown Tea Co., 
Ltd., (1890) 12 All. 192 ; Subbaraya v. 
Krishna Kamti (1883) 6 Mad. 159. 
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the beneficial enjoyment of another piece of such property , S. 1 1 

nothing in this section shall be deemed to affect any right 
which the transferor may have to enforce such direction or 
any remedy which he may have in rasped of a breach thereof. 

Where Act does not apply. — The rule laid down in the section is not peculiar to 
those provinces only in which the statute is in force (r). 


Restriction repugnant to Interest created. — The rule in the section applies to 
absolute and not to limited transfers though it has been observed by the Allahabad 
High Court that the principle of section 1 1 applies as much to mortgages or leases 
as to gifts or sales (a). It is an extension of section 10. According to section 10, 
on an absolute transfer no restriction can be imposed. This section further pro- 
vides that the terms of the transfer shall not oven direct, that the interest of the 
transferee shall be applied or onjoyed by him in a particular manner. Hence, not 
only is an absolute restraint void under section 10 but on a transfer made absolute- 
ly you cannot direct the application or onjoyment of that interest in a particular 
manner. The section recognizes the elementary principle that a transferee of 
property who takes an absolute interest as, for instance, a donee or a purchaser 
cannot be restrained in his enjoyment or disposition of it by any condition insertod 
in the transfer. Such a condition deprives tho property of its legal incidents and 
is inconsistent or repugnant to tho main purpose of the transfer. It is consequently 
arbitrary and not enforceable in a Court of Law ( t ). Tho effect of tho section is 
that when a man relinquishes his entire interest in tho property reserving no right 
over it for himself or any other person, ho cannot at the same time impose upon 
hi9 transferee any condition restraining his enjoyment or disposition of tho property. 
Such a condition is repugnant to law and will bo disregarded ; but where for the 
beneficial enjoyment of one piece of immoveable property tho vendor stipulates 
that the vendee should enjoy another piece of property in a particular manner, the 
case stands on a different footing (u). 


By an agreement not to divide, a Hindu family could not tie up their family 
estate so as to deprive a purchaser of one of the shares of a right to enforce partition, 
as the law gives to a member of a Hindu joint family a right to domand partition 
from his co-members ( v ). But the members can bind thomsolves for their own 
lifetime and a similar agreement can bo entered into by tho remaining members of 
the family after one has demanded a partition and separated his share {w). As 
regards gifts, the rule in Mahomedan Law is that where a gift is made subjoct to a 
condition restricting alienation the condition is void and the gift takes effect as if 
no condition were attached to it (x). The incidents of a gift as between two Maho- 
medans are governed by the Mahomedan Law and not the Transfer of Property Act, 
1882. A provision purporting to take away the donee’s power of transfor being 
under the Mahomedan Law invalid, the donee will despite thereof take an absolute 


(r) Murid Hussain v. Jowala Sahai, A. I. R. 
(1929) Lah. 648. 

(«) Mahram Das v. Ajudhia (1886) 8 All. 452 
, (459). 

(0 Chamaru Sahu v. Sona Kotr (1911) 14 C. L. T. 
303; Mahram Das v. Ajudhia (1886) 8 All. 

(«) Dhannu Lai v. Bansidhar, A. I. R. (1929) 

. , Pat. 349. 

(*») Ramlinga v. Virupakshi (1883) 7 Bom. 538; 
Anand Chandra Ghose v. Prankisto Dull 


(1886) 3 Bong. L. R. 14 O. C. J. ; Mokconda 
Rajendur Dull v. Slutm Chunder Mittrr. 
(1881) 6 Cal. 106. 

(w) Rup Singh v. Bhabhuti Singh (1920) 42 All. 

30. 

(x) Murid Hussain v. Jowala Sahai, A. I. R. 

(1929) Lab. 648. Lali Jan v. Muhammad 
Shaft Khan (1912) 34 All. 478; Muham- 
mad Abdul Majid v. Fatima Bibi (1886) 
8 AU. 39. 12 1. A. 159. 
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11-12 estate (iy). According to Hindu Law a restriction against alienation in a gift of 
land to Brahmins is inoperative as being a condition repugnant to the nature of the 
grant ( 2 ). Similarly, the Bombay High Court held that a condition necessitating 
residence was only recommendatory and not enforceable at law. There was a 
gift imposing on the donee and his descendants in perpotuity the obligation not to 
lease the village without forfeiting the gift (a). And the Privy Council in a Calcutta 
case held void a restriction upon an absolute estate which attempted to alter the 
legal course of succession (6). 

Amendment of the section. — The second paragraph of section 11 has been 
amended by section 8 of the Transfer of Property Act, 20 of 1929. Prior to the 
amendment the second paragraph was as follows : — “ Nothing in this section shall 
be deemed to effect the right to restrain, for the beneficial enjoyment of one piece 
of immoveable property, the enjoyment of another piece of such property, or to 
compel the enjoyment thereof in a particular manner.” The amendment was 
necessitated owing to the words “ to compel its enjoyment ” which found their way 
both in paragraph 2 of this section and in the first part of section 40 indicating 
that an affirmative covenant for the bonoficial enjoyment of one piece of property 
of which the other piece has been transferred, can in all cases be enforced. The 
amendment was necessitated as the above paragraphs of the two sections were 
presumably based on the observations of Lord Cottenham in Tulk v. Moxhay (c), 
a caso of an affirmative covenant disapproved in later English decisions such as 
Haywood v. Brunswick Buildiny Society (d), an instance of a negative covenant and 
it is now settled that except in certain cases affirmative covenants cannot be speci- 
fically enforced. In Austerbury v. Corporation of Oldham (e), a covenant to spend 
money on land was held not binding on the purchaser who had notice thereof. The 
same principle had been followed in India (/). These principles do not apply to 
lenses. 

• 

Affirmative and negative covenants. — Section 1 1 applies to affirmative covenants 
between transferor and transferee while section 40 to negative or restrictive coven- 
ants enforceable against third parties. 

Indian Succession Act. — Section 138 of this Act is similar to section 11. It 
enacts that where an absolute bequest of a fund is followed by a direction that it 
shall bo applied or enjoyed in a particular manner the legatee shall be entitled to 
receive the fund us if the will contained no such direction. The word " fund ” 
includes legacios, both moveable and immoveable. 

1 2. Where property is transferred subject to a con- 
dition or limitation, making any interest 
te ri~s t ' 1 'rj* -tc rmi n a bl c on therein, reserved or given to or for the 

alienation! or aUcmptcd benefit of any person, to cease on his 

becoming insolvent or endeavouring to 
transfer or dispose of the same, such condition or limitation 
is void. 

(y) Habu ImI v. (ihatisham Das (1922) 44 All. 59 Cal. 142, 58 I. A. 270. 

833 ; Abdul Karim Khan v. Abdul Qayum ( c ) (1848) 18 L. J. Ch. 83, 47 E. R. 1345. 

Khan (190B) 28 All. 342 ; A ' izam-uddin v. ( d ) 9 Q. B. D. 403. 

Abdul Ghafar (1888) 13 Bom. 264. (e) (1885) 29 Ch. D. 750; Smith v. Colbournr 

(x) Anantha Tirtha v. A f aqamuthu (1882) 4 Mad. (1914) 2 Ch. 533. 

200. (0 Chaturbhuj v. Mansukhram (1925) 27 B. L. R. 

(a) Rukminibai v. Laxmibai (1920) 44 Bom. 304. I 73. 

(b) Surajubala Debi v. Jyotxrmoyee Debi (1932) 1 
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Nothing in this section applies to a condition in a S. 12 

lease for the benefit of the lessor or those claiming under 
him. 

Condition or limitation. — Section 12 is an exception to section 10. Under 
section 10 a partial restraint iN not forbidden, but section 12 enacts that restraints 
of the nature enumerated in this section, though partial, will not be permitted 

and that a condition of a transfer that tho interest therobv created shall determine 

1/ 

on bankruptcy of, or attempted alienation by, tho transferee is void. The rule in 
section 12 forbids conditions as to determination of an estate on a transfer of pro- 
perty on bankruptcy or attempted alienation. Tho law is different as to wills (g), 
for although a condition in a transfer inter vivos which determines it on bankruptcy 
or attempted alienation is void, it is not so under a will, provided there is a gift 
ovor in the absence of which the legatee or devisee takes an absolute estate so that 
such a clause in a will will have a similar effect as in a (Iced. The distinction pointed 
out by the Calcutta High Court (h) is not complete and falls short of the distinction 
ns shown above. 

Insolvency. — -A condition in a deed of settlement that the interest of the bene- 
ficiary shall cease on his insolvency is void as it affects his creditors. In English 
Law a distinction is made, for tho interest of tho settlor himsolf cannot be qualified 
by a condition determining his interest on his own bankruptcy to the disappoint- 
ment of his creditors, although on a transfer to a third party ho may qualify tho 
interest of the transferee with a similar condition (i). In settlements in English 
forms where a protected life-interest is given such a clauso is permissible. But in 
India such a clause is void under this section. Further, under section 53 of this 
Act every transfer made with intent to defeat or delay creditors of the transferor 
shall be voidable at tho option of uny creditor so defeated or delayed and under 
section 0 (b) of the Presidency Towns Insolvency Act, III of 1929, it isan act of 
insolvency to inako a transfer of property or any part thereof with intent to defeat 
or delay creditors. 

Petition to be ad]udicated insolvent. — Such a petition is in effect a voluntary 
transfer of interest in property to the Official Assignee and amounts to an aliona- 
tion (j). 

Effect of withdrawal of petition in insolvency. — Adeed of settlement providedthat 
in case any beneficiary' should become insolvent, “ or do or suffer anything whereby 
his share or any part thereof would through his act or default or by operation of 
law ” become vested in or payable to othor persons, then the share or intorest of 
such porson should cease and tho income should be paid for the remainder of his 
life for the maintenance and support of tho family of such porson. In July 1894 
plaintiff, a son of tho settlor, filed his petition in insolvency and withdrew it on 8th 
December 1894. Held that tho forfeiture clause did not take effect and tho plaintiff 
was entitled to bo paid by the trustees his share of the income of tho trust property (I). 

Hero tho settlement was prior to tho passing of tho Transfer of Property Act and 
tho Court regarded that the insolvency was not as contemplated by the settlor, 
for the withdrawal was within less than five months of the filing of tho petition 
without tho fund being in any way claimed or interrupted by tho Official Assignee. 

(f) See sec. 120, illus. (vii). | Ed., V'ol. 16, p. 87. 

(k) In re Ernest Clarence O'Brien (1933) 60 Cal. (;) In re Ernest Clarence O'Brien (1933) 60 Cal. 

928 (931). 926. 

(«) Whitmore v. Mason (1861) 2 Jo. & H. 209, (k) Honnasji Nowroji Davar v. Dadabhoy Nowrojt 

70 E. R. 1031, Encyclopedia of Forms, 2nd Davar (1896) 20 Bom. 310. 
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12 Endeavouring to transfer or dispose of. — According to this section a provision 

against an attempted alienation is void. A cossor clause of this nature is to be 
found in settlements created by deed or will. Wo are hero concerned with settle- 
ments created by deed. The clause against which the section aims is a clause 
which in English Law gives a protected life-interest to an improvident child. The 
usual form of the clause is “ Upon trust to pay the said income to my son (name) 
during his life unless and until either during my lifetime or after my death he shall 
have committed or suffered any act, default or process of law whereby such income 
or any part thereof if belonging absolutely to him would become vested in or pay- 
able to any other person or porsons (and from and after the determination or failure 
of this trust in the lifetime of my said son)”(/). In India, an assignment of his 
life-interest by any person by act inUr vivos or in execution is not void and the 
assignee, whether a creditor or purchaser, is entitled to the income thereof for the 
rest of the life of the tenant for life. 


Membership of a voluntary association. — Membership in a voluntary association 
involves no transfer of property and the section does not apply. It was so held 
where a member of the Bombay Native Share and Stock Brokers’ Association who 
having been declared defaulter was adjudged insolvent under the Presidency Towns 
Insolvency Act, 1909. His card was claimed by the Official Assignee which claim 
was resisted on the ground that he had no interest which could pass to the Assignee 
as according to the rules a defaulter was expelled from the Association and whether 
the expulsion was before or after the commencement of the insolvency (w>). 


Provident fund.— The rule of the provident fund of a company provided that 
a member’s claim to a fund arose only upon his discharge from service but that if 
during the service he attempted to transfer his interest his claim to the fund vould 
bo forfeited to the company. A member was adjudged insolvent on his own 
petition and subsequently discharged from the service. It was held that the above 
rule which determined the member’s interest on an attempted alienation was void 
under the section and that his claim to the fund vested in the Official Assignee on 
the termination of his service (n). 

Exemption. — The rule in the section excludes leases from its operation so far 
as it contains a condition for the benefit of the lessor or those claiming under him. 
A covenant in a lease to pay to the landlord one-fourth of the purchase money on a 
transfer is valid (o). 


By the Amending Act, 20 of 1929, in section 111 (g) a new clause has been added 
whereby a lease of immoveable property is made to determine by forfeiture if a 
lessee is adjudged insolvent and the lease provides that on the happening of such 
event the lessor may re-enter. Both prohibitions referred to in this section are 
not only permissible in a lease but are usually inserted in a lease. A lessor may 
therefore provide that the lease shall be forfeited on the bankruptcy of the lessee 
or on an assignment, the latter condition is usually qualified by a clause that the 
assignment shall not be without the consent of the lessor, such consent not to be 
unreasonably withheld. 


(0 Encyclopaedia of Forms, 2nd Ed-, Vol. 18, 
p. 543. 

(m) Official Assignee v. Shroff (1932) 50 Bom. 
374, 59 I. A. 318. 

(») In rt Ernest Clarence O'Brien (1933 60 Cal. 



Saradakripa Lola v. Bepin Chandra Pal , 
A. I. R. (1923) Cal. 079 ; Abhiram v. Shyama 
Charan (1909) 30 CaL 1003, 30 I. A. 148. 
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Evasion of the section. — The rule in the section can bo evaded. For instance, 
where a settlor by deed has settled the income of, say, a sum of Rs. 10,000 on a child, 
he may make a gift to that child by will of a similar sum or larger sum and provide 
that in the event of the child assigning his or her right under the deed of settlement 
the gift under the will shall become void and go over to a person named . Tn that 


case the child is put to an election and if ho elects under the will he imposes a self- 
restraint which does not trench upon the rule in the section. 


Ss. 12-1 


13. Where, on a transfer of property, an interest 

therein is created for the benefit of a person 
unbSn^nfon. beneflt ol not in existence at the date of the transfer, 

subject to a prior interest created by the 
same transfer, the interest created for the benefit of such 
person shall not take effect, unless it extends to the whole 
of the remaining interest of the transferor in the property. 

Ill iteration. 

A transfers property of which ho is the owner to B in trust for A and his intended 
wife successively for their lives, and, after the death of the survivor, for the eldest 
son of the intended marriage for life, and after his death for A’s second son. The 
interest so created for the benefit of the oldest son does not take effect, because 
it does not extend to the whole of A’s remaining interest in the property. 

Settlement. The rule in this section has been enacted to regulate settlements 
created by non-testarnontary instruments as the illustration to the section shows. 

Wills.— In the Indian Succession Act, XXXIX of 1925, a rule similar to the 
one enacted in this section as to non-tostamentary instruments has been enacted 
in section 113 for regulating testamentary dispositions. 

Child “in gremlo matrls.” — By a rule now generally adopted in jurisprudence, 
a child in embryo at the date of the instrument who afterwards comes into existence 
is in contemplation of law in existence at the date of the transfer ( p ). Accordingly, 
the prior instrument may bo for the bonofit. of such child (< 7 ). 

Adoption.— Another exception to the rule that the subsequent transferee must 

be capable of taking at the time when the transfer takos effect on the determination 

of the prior interest is the case of an adopted son. A boy adopted on a man’s 

death is in contemplation of law begotten by that man. Cases are frequently met 

with where an adoption is made on the day following the execution of a settlement 

whereby the adopted son takes the property on the determination of a prior 
interest (r). 

Moveables.— Forming part of Chapter II, the section applies to both moveable 
and immoveable properties. 

Remoteness. The provisions of this section are enacted to prevent an attempt 
to create an interest in favour of future generations by declaring such a transfer, 

[q) Long v. BlackaU (1797) 7 Term. Rep. 100 

101 E. R. 875. V 

(r) Jatindra Mohan Tagore v. Ganendra Mohan 
Tagore (1872) 9 Beng. L. R. 377. 


\P) Jatindra Mohan Tagore v. Ganendra Mohan | 
Togore (1872) 9 Ben*. L. R. 377 : In re . 

W timer’s Trusts, Moore v. Wingfield (1903) 

2 Ch. 41 1. f 
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if attempted, to be void for remoteness and such has been the law whether the case 
ih governed by general principles or by the present section or by Hindu or Maho- 
inedan Law if the operation of the section is excluded by section 2 (d) of the Act 
in their case. 

When a transfer under the section is void. — On the ground of remoteness of 
limitation a transfer is void when ( 1 ) it is made in favour of a living person as required 
b\ section .> of this Act. or (2) in favour of one not in existence at the date of the 
transfer subject to a prior interest, provided the latter interest extends to the 
whole of the remaining interest of the transferor in the property. By reason of the 
rule enacted in this section the words " living person in section 5 includes a person 
not in existence at the date of the transfer. 

Prior interest. — A prior interest is not effected by reason of the subsequent 
interest being rendered void by this rule (.«). It is neither extinguished nor enlarged. 

Subsequent interest. — The latest date when the subsequent transferee should 
come into existence is the date when the prior interest determines, for if at the 
date the prior interest comps to an end the subsequent transferee is a person not 
in existence on that date there would be a resulting trust. The period of gestation 
would be allowed. 


Result iug trust. — Where a transfer offends the rule enacted in this section on 
the determination of the prior interest the estate reverts back to the settlor or his 
estate as the case may be, and there is a resulting trust in favour of the settlor 
under section 83 of the Indian Trust Act, II of 1882. 


Absence of present interest in an agreement to grant land at request. — In com- 
promise of litigation the proprietor of a hill agreed with a society of Jains that if 
the society should require a site thereon for the erection of a temple, he and his heirs 
would grant a site free' of cost. The proprietor afterwards alienated the whole hill. 
The society by their representative sued the alienees for possession of a site defined 
by boundaries, alleging notice to the proprietor requiring that site, and that they 
had taken possession but. had been dispossessed. Held that the action failed 
because the agreement conferred on the society no present estate or interest in the 
site and was unenforceable as a covenant since it did not run with the land and 
infringed the rule against perpetuities (t). 

Hindu Law. — Under Hindu Law a gift or bequest to a person unborn is void. 
A donee must be a person in fact or in contemplation of law in existence and capable 
of taking at the time when the gift takes effect («). The same rule has been enacted 
for transfers in section 13. But section 2 (d) excluded the operation of this section 
so far as it. uppliod to Hindus prior to the amendment by Act XX of 1920. The 
amendment, has not been given a retrospective effect. In consequence of the 
amendment, section 2 (d) does not exclude the operation of section 14 to Hindus. 
The Hindu Disposition of Property Act, XV of 1916, was enacted to remove certain 
then existing disabilities in respect of the power of disposition of property of Hindus 
for the benefit of unborn persons within certain prescribed limits. According to 
Hindu Law as then administered in British India, u gift or transfer in favour of a 
person not in existence was void. This Act enacted that within certain limits 
prescribed in Chapter II of the Transfer of Property Act, 1882, no disposition of 


(*) Mahomed Shah v. Official Trustee of Bengal (u) Jatindra Mohan Tagore v. Ganendra Mohan 

(1909) 36 Cal. 431. Tagore (1872) 9 Beng. L. R. 377 ; Sri Raja 

(I) Maharaj Bahadur Singh v. Bhalchand (1920) i Venkata v. Sri Rajah Suraneni (1908) 31 

25 W. S. 770. 48 I. A. 370. I Mad. 310. 
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property by a Hindu by transfer inter vivos shall be invalid by reason only that any \ 3 

person for whose benefit it may have been made was not in existence at the date of 
such disposition. The Act is not retrospective. It extends to the whole of British 
India except the province of Madras. The Madras Act, YI11 of 11*21, applies to the 
town of Madras and Madras Act I of 11*14 to tin' Presidency of Madras. 

Mahomedan Law. — A gift or transfer of property to an unborn person is void 
under Mahomedan Law (■«). The operation of section 13 in the case of Mahomedans 
iB excluded by section 2 (d) of this Act. Moreover, the Mussulman Wnkf Validating 
Act, 1913, enables persons professing the Mussulman faith to create wttkfs which 
are in all respects in accordance with the provisions of Mahomedan Law, for them- 
selves, their families, children and descendants for generation after generation, 
provided the ultimate henefits are reserved for the poor or other religious, pious or 
churitable purposes of a permanent character recognized as such by Mussulman 
Law. Prior to the Act (w) giving it a retrospective effect, the Courts in India held 
that the Act was not retrospective (x). What the law requires is that the properties 
must bo substantially dedicated to charity and not that the gift to charity should 
he substantial. 

Limited estate. — A limited estate cannot be created for the benefit of an unborn 
person even though it be subject to a prior interest in favour of a living person. 

Maintenance and marriage expenses. — Provisions are met with in settlements 
wherein the interest created for persons not in existence is made subject to the 
maintenance of widows and marriage expenses of daughters of the family. Such 
provisions are valid under this rule provided they do not infringe the rule in the 
next section. 

Trust how extinguished. — A trust which is void under this section may be 
extinguished with the consent of the person beneficially entitled. In the illustra- 
tion A could extinguish the trust with the consent of his wife under section 77 of 
the Indian Trusts Act, II of 1882. 

Time for ascertainment of facts. — The unborn person is determined on the 
termination of the prior interest, particularly when described in general terms as 
heirs, for until the prior interest determines the heirs of the settlor cannot bo deter- 
mined and it may bo that such heir or heirs may be a person or poisons living at the 
date of the transfer. Trusts as in the illustration would receive a different construc- 
tion for in such cases the person taking the subsequent interest is determined at the 
date of the instrument. 

The English rule of double possibility. — Though by rules of law an estate may 
be limited by way of contingent remainder to a person not in esse for life or as an 
inheritance, yet a remainder to the issue of such contingent remainderman as a 
purchaser, is a limitation unheard of in law nor ever attempted (y). This rule of 
law forbids raising of successive estates by purchase to unborn children, that is, to 
an unborn child of an unborn child ( 2 ). It upplies to equitable (a) as well as legal 

(v) Mahomed Shah v. Official Trustee of Bengal 1 ; Mutu Ramanandati v. Vava Lewai 

(1909) 36 Cal. 431 ; Abdul lata Mahomed (1917) 40 Mad. 116, 44 I. A. 21 ; Amir Dibi 

v. Rasamaya (1895) 22 Cal. 619. v. Aziatabibi (1915) 39 Bora. 563. 

(if) The Mussulman Wakf Act, XXXII of 1930. (y) Marlborough (Duke) v. Godolbhin (Earl) 

(x) Rukeya lianu v. Najira Banu (1928) 55 Cal. (1759) 1 Eden 404, 28 E. R. 741. 

448 ; Balia Mai v. Ata VUah (1927) 9 Lah. (z) Monypenny v. Dering (1852) 22 L. J. Ch. 313, 

203, 54 I. A. 372 ; Khajeh Solehman v. Salt- 42 E. R. 826. 

mullah (1922) 49 Cal. 820, 49 I. A. 153. (a) In re Nash, Cook v. Frederick (1910) 1 Ch. 1 ; 

Saim-ul-haq v. Muhammad (1919) 41 All. In re Oliver’s Settlement (1905) 1 Ch. 191. 
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Ss. 13’ 14 estates (6). It was antecedent to and independent of the modem rule of perpetuities 

in respect of legal estates (c). This rule of law prohibiting the limitation after a 
life-interest to an unborn person of an interest in land to the unborn child or other 
issue of an unborn person is abolished ( d ). 


Rule against 
perpetuity. 


14. No transfer of property can operate to create an 

interest which is to take effect after the 
lifetime of one or more persons living at 
the date of such transfer, and the minority 
of some person who shall he in existence at the expiration 
of that period, and to whom, if he attains full age, the 
interest created is to belong. 


Construction. — The Court struggles against a construction leading to the appli- • 
cation of the rule and will avoid a construction leading to a perpetuity (e). The 
words “ as near as the rules of law and equity will permit ” would not by their own 
force have controlled the construction. B. dovised freeholds upon trust for the 
use of E., his nephew, for life with remainders to the use of his first and other sons 
of the successive tenants for life in tail male and he bequeathed his residuary per- 
sonal estate upon such trusts, etc., as were thereby declared concerning the devised 
freehold hereditaments “ or as near thereto as the rules of law and equity would 
permit,” provided nevertheless that such residuary personal estate should not 
vest absolutely in any tenant in tail unless such person should attain the age of 21 
years. Held the words that ‘‘ as near as the rules of law and equity will permit § ** 
would not by their own force have controlled construction (/). 


A Hindu settlor after distributing a portion of his estate settled the remainder 
in trust for himself for life and on his deatli one-fourth of the income was settled 
on his son It. for life and after his death to “ all the male heirs of” It. share and share 
alike. A similar provision was mado in favour of his daughter K. and her “male 
heirs ” as well as his daughter P. and her “ children.” The settlor died in 1894, 
K. died in 1897 leaving six sons who were in existence at the date of the settlement. 
It. died in 1908 leaving five sons existing at the same time and P. died in 1898 
louving a daughtor also in existence at the date of the deed. The sons of R. filed a 
suit for construction of the trust deed which was held as intended to oreate a perpe- 
tuity as regards the properties (g). 


For the longest period allowed by law. — Such an expression does not save a 
limitation but the instrument is void not on the ground of perpetuity but uncertainty 
as it is impossible to ascertain when the last life would bo oxistinguished and it is 
therefore impossible to say when the poriod of 21 years would commence. A tes- 
tatrix bequeathed a sum of £500 New Consols to trustees upon trust to apply the 
dividends thoreof in maintaining and keeping in repair the tomb of her brother in 
Africa, “ for the longest poriod allowed by law, that is to say, until the poriod of 21 
years from the death of the last survivor of all persons who shall be living at my 
death.” Hold that such a gift was void for uncertainty ( h ). The language of all the 


§ Whitby v. Mitchell (1890) 44 Ch. D. 85. 
Whitby v. Mitchell (1890) 44 Cb. D. 85. 

Law of Property Act (1925) C. 20, ». 101. 
Houghton v. James (1848) 1 H. L. Cas. 406, 
9E. R. 816; Exei v. Wallace (1761) 2 Ves. 


Sen. 117, 28 E. R. 77. 

(/) Christie v. Gosling (1800) 35 L. J. Ch. 007. 

(g) Ualabhai v. Motabhai (1925) 27 Bom. L. R. 

906. 

( h ) In re Moore t Prior v. Moore (1901) 1 Ch. 930. 
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cases is that property may be so limited as to make it unalienable during any S. I 4 

number of lives not exceeding that, to which testimony can be applied, to determine 
when the survivor of them drops. 

Presumption against child-bearing. — It has .been laid down on many occasions 
that it is not permissible in determining rights in law to inquire into the capacity 
of a woman to bear children (t). 

Uncertainty not perpetuity. — When a transfer is void for uncertainty it is 
unnecessary to consider whether it transgresses the rule against perpetuity (j). 

Moveable property. — The section applies to moveable property being part of 
Chapter II rendered applicable by the Act to transfer of properties whether moveable 
or immoveable (k). 

Wills. — A similar rule (/) prevails in cose of wills with this difference, that in 
case of a non -testamentary instrument the validity of the interest created by the 
transfer of property is determined at the date of the instrument while in the case 
of a will in considering the validity of the bequest the state of the family at the 
death of the testator and not at the date of the will is to be regarded. A will is an 
ambulatory document having no force or effect until death of the testator (m). 

The rule against perpetuities. — The origin and growth of the rule of law against 
perpetuities, based as it is upon public policy, is described in Cadcll v. Palmer (n) 
and Thelluaon v. Woodford (o). According to the rule every estate or interest must 
vest, if at all, not later than 21 years after the determination of some life in being 
at the time of the creation of such estate or interest and not only must the person 
to take bo ascertained but the amount of his interest must bo ascertained within 
the prescribed period (;>). A perpetuity, as it is a legal word or term of art, is the 
limiting on estate either of inheritance or for years, in such manner as would render 
it inalienable longer than for a life or lives in being at the same time and some 
short or reasonable time thereafter. The 21 years are allowed because the law 
considers that time reasonable. Tho particular estate and the remainder must bo 
created at one and the same time as making part of the same estate. This is 
undoubtedly the general rule. Tho law does not recognize dispositions which would 
practically make the property inalienable for ever. It is an equity doctrine, 
tho invention of Chancellors, in favour of alienation, that property could not bo 
tied uj> longer than for a life in being and 21 years after ( 7 ). 

This is the rule ugainst perpetuities. It started with limiting alienations to a 
life or lives in being, and later stretched to include the period of gestation. And in 
Stephetis v. Stephens (r) tho Court extended it still further to 21 years, saying that 
this would not create a perpetuity. There are two well-known rules to tho vesting 
of all executing trusts and limitation. Tho one is that they must take effect within 
the period of a life or lives in being and 21 years after with a sufficient allowance in 
addition for the birth of a posthumous child. It is not sufficient that it may vest 
within that period ; it must be good in its creation ; and unless it is created in such 

(») In re Dehitte, Griffiths v. Deloitte (1926) 1 Ch. o( 1925. 

56; Ward v. Van Der Loeff (1924) A. C. [m) Re. Thompson, Thompson v. Thompson (191)6) 

653; Re. Hocking, Mitchell v. Loe (1898) 2 Ch. 199. 

2 Ch. 567 ; In re Dawson, Johnston v. Hill (n) (1833) 1 Cl. & Fin. 372, 6 E. R. 956. 

(1888) 39 Ch. D. 155; Re. Saycr's Trust (o) (1805) 11 Vcs. 112. 32 E. R. 1030. 

(1867) 36 L. I. Ch. 350 ; Jee v. Audley (/>) Re. Thompson, Thompson v. Thompson 

(1787) 1 Cox. 324, 29 E. R. 1186. (1906) 2 Ch. 199. 

(» In re Moore, Prior v. Moore (1901) 1 Ch. 936. (?) In re. Ridley, Drickton v. Hay (1879) 11 Ch. I). 

(h) Cowasji v. Ruslomjt (1896) 20 Bom 511. 645. 

(/) Sec. 114 of the Indian Succession Act. XXXI X (r) (1736) Cas. Temp. Talb. 228, 25 E. R. 751. 
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S. I 4 terms that it cannot vest after the expiration of a life or lives in being and 21 years 
and the period allowed for gestation, it is not valid, and subsequent events cannot 
make it so. Theother rule is that if at the time of its creation the limitationisso fram- 
ed, as not, ex necessitate, to take effect within the prescribed period, that is, if it is 
bad in its inception, it will not become valid by reason of the happening of the subse- 
quent events which may bring the time of actual vesting and taking effect within 
the prescribed period by law (s). The rule against perpetuities is that an executory 
trust or limitation not only may but necessarily must take effect, if it takes effect 
at all, within a life or lives in being and 21 years after, and if at the time of ita 
creation the limitation is so framed ns that an event can be named in which, if it 
should happen, the rule would be infringed, the limitation is bad. If, therefore, 
the limitations being known, an event can be pointed to such that if it happens 
the rule will be infringed, the limitation is bad. It is wrong and inconsistent with 
the decisions to affirm that if at the elate of the instrument (in this case the will) 
the limitations are not known, but are to be determined in an indicated manner, 
the devise must fail because it may turn out when they are known that they 
infringe the rule against perpetuities (/). 

Number of lives. — There is no restriction as to the number of lives to which an 
estate may bo limited. The limitation of a term to several persons in remainder, 
one after another, if those persons were in being and particularly named, could in 
no wise tend to the creation of perpetuity (u). 

Number of lives do not count whether three or twenty, as they are all spending 
at the same time, all the candles lighted up at once, all these limitations would be 
good ; for in effect it is only for one life, viz., that which shall happen to the survi- 
vor (v). In such cases it is the vagueness of the statement as to the persons during 
whoso lives the trust is to last that makes it an uncertainty and therefore void. 

Thelluson v. \\ oodford (w), Macdonald, C.B., said as to the number of lives 
during which an executing devise is permitted by the rules of law, that it might be for 
any number of lives the extinction of which would be proved without difficulty. 

Persons living at the date of the transfer. — The section does not require that 
the lives chosen under the section need be interested in the property for it is not 
material to restrain it to the life of the tenant for life. All that the section requires 
is that it should be restrained to a life or lives in being (x). 

Minority. The legal period under the rule for a limitation is life or lives in 
being and the minority of some person who shall be in existence at the expiration 
of the period and to whom if he attains full age the interest created is to belong. 
In India, both under the Succession Act and the present Aot the rule is that the 
minority must be of the person interested. In English Law this is not necessary ( y ). 
Unlike the fixed rule of 21 years in England, the law here has stretched the period 
of limitation to minority. Minority in India is regulated bv the Indian Majority 
Aot, IX of 1875. 


Equitable interest in land. — Although the Act does not recognzie equitable 
interests in land, contracts for conveyance of land stand in a class by themselves 


(s) Dungannon (Lord) v. Smith (1846) 12 Cl. & 
Flu. 546, 8 E K. 1523. 

( ) In re Fane, Fane v. Fane (1913) 1 Ch. 404. 

(«) Gorin* v. Bickenlaff (1662) 1 Ca». in Ch. 4, 
22 E. K. 665 

(v) Imw v. Burton (1734) 3 P. \Vm». 282, 24 E. JR. 


1055. 

(w) (1805) 11 Ves. 112, 8 E. R. 104. 

(*) Hot>ktns v. Hopkins (1738) 1 Atk. 581, 26 
E. R. 365. 

( V ) Packer v. Scott (1864) 33 Beav. 511. 65 E. R . 
• 487. 
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and if they purport to do indirectly what the law forbids to be done directly they $ |4 

are void, and the principles applicable are the same in India as in England (2). 

All possible contingencies. — It should be borne in mind that in construing a 
covenant from the point of view of the doctrine of perpetuities or to test it on the 
ground of remoteness it is the invariable practice of the English Courts to pay 
regard to all possible contingencies and not to actual events only (a). And this 
practice has been followed in the Indian Courts (b). It has been laid down with 
great force on many occasions that it is not permissible in determining rights in law 
to inquire into the capacity of persons to beget or boar children (c). 

Immediate parties. — A covenant which is affected by' the vice of remoteness 
i® void and ineffectual even as between the immediate parties thereto (</). 

Period of gestation. — A child en ventre sa mere is in contemplation of law 
treated as being alive (e). There is no fixed rule of construction which compels a 
Court to hold that a child was bom in the lifetime Qf the testator because it was at 
that time en ventre sa mere. That peculiar rule of construction is limited to cases 
where that construction of the word “ born ” is necessary for the benefit of the 
unborn child, as decided by Lord "Westbury, L.C., in Blasuon v. Wasson (/). 

The English authorities relating to the construction of the words “ life in being ” 
in the rule against perpetuities establish this, that in construing the rule a child 
en ventre may be deemed a “ life in being ” and the period of gestation might be 
added at both ends of the period of 21 years mentioned in the rule as this trifling 
prolongation of the period during which property may bo tied up did not in any 
way bring about the mischief against which the rule was directed (<7). Rut the 
extension is for the benefit of such child only and not for any third person. 

The whole of such years and months is not to be taken in gross. The Court 
considered 21 years as the limit and the period of gestation to bo allowed in those 
oases only in whioh gestation exists (h). 

Vesting suspended for more than 21 years. — If the interest of an unborn cljild 
of a person in being does not vest when that unborn child attains 21 the gift is too 
remote and void and the limitations over are void also (t). 

Exceptions to the rule. — This rule has no application — 

1 . To personal contracts (j), although there is some connection with a reference 
to land (k). 


(*) Kalaehand v. Jatindra (1929) 56 Cal. 487 ; ( 

London South U'esiern Railway Co. v. Gomm 
(1882) 20 Ch. D. 562; Eduards v. Edwards 
(1909) A. C. 275. 

(а) Dungannon (Lord) v. Smith (1846) 12 Ci. & P. 

546. 8 E. K. 1523; Jee v. Audley (1787) 1 
Cox Eq. Cas. 324, 29 E. R. 1186. 

(б) Srimati v. Jages Chandra (1871) 8 B*-ng. L. R. 

40U ; Soudaniney v. Jogcsh Chunder (1877) 

2 Cal. 262 ; Nabin Chandra v. Rajanx 
Chandra (1920) 25 C. \V. N. 901 ; Ran - 
ganadha v. Phagirathx (1906) 29 Mad. 412; 

Ram Keuai v. Nankoo , A. I. R. (1926) All. i 
283. 

In re Deloitte , Griffiths v. Deloitte (1926) 1 Ch. 

56. 

(d) Kalaehand v. Jatindra (1929) ’56 Cal. 487 ; 
Anatt Natt v. Kumar Keshav (1910) 14 
C. W. N. 601 ; Lotidon & South Western 
Railway Co. v. Gomm (1882) 20 Ch. D. 562. 

($) Thellusson v. Woodford (1805) 11 Ves. 112, 

32 E. R. 1030 ; Re. Wilmer's Trust , Moore v. 


Wingfield (1903) 2 Ch. 411. 

(/) (1864) 34 L. J. Ch. 18, 46 E. R. 534. 

(?) Pillar v. Gilbey (1907) A. C. 139. 

(h) Cadell v. Palmer (1833) 1 Cl. & Fin. 372, 6 
E. R. 956 (974). 

(0 Palmer v. Holdfurd (1828) 4 Russ. 403, 38 E. R. 
857. 

(j) Matura Subba Rao v. Surcndranath Sahu 
(1929) 8 Pat. 243; Mackenzie v. Himalaya 
Assurance Co., Ltd., A. I. R. (1926) Cal. 
745; Bimal Jati v. Hiranja Kuar (1900) 
22 All. 238 ; Kalimuddin v. Reazuddxn (1909) 
14 C. W. N. 295 ; Harris Pa xk v. Jahuvuddx 
Gazt (1897) 2 C. \V. N. 575 ; London & South 
Western Rly Co. v. Gomm (1882) 20 Ch. D. 
562 ; liorlatxd's Trustee v. Steel Pros. & Co., 
Lid (1901) 1 Ch. 279. 

(k) South Eastern Rly. Co. v. Associated Portland 
Cement Manufacturers (1900) Ltd. (1910) 
1 Ch. 12 ; Kalimuddxn v. Reazuddxn (1909 
14 C. W. N. 295; Jogesh Chandra v. Asal 

Khatun, A. I. R.*(1927) Cal. 41. 


10 
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To ft revocablo licence to enter and build up windows in default of the 

owner of the building doing so (/), for it does not give the adjoining owner 

nny interest in land. If it did such an interest would be void for per- 
petuity. * 

To covenants which run with the land, because they are so annexed to 
the land as to create something in the nature of an interest in the land (m). 
To transfers for benefit of public (/»). 

To a covenant giving tt mortgagee a right of pre-emption (o). 

To equity of redemption which is a present interest in property in exercise 
of which the property is sought to be redeemed ( v ). 

To a restrictive covenant or contract not being a limitation of property (q). 
To general powers (r). 

To an agreement to sell or to reconvey land (*). 

To an easement acquired in virtue of a local custom known as customary 
casement (t). 

To a covenant for pre-emption ( u ). 

To a covenant in a lease for perpetual renewal (v). 

To intents created or allowed by statute («>), for example, a lease in per- 
petuity (x). 

To corporations (y). 

Lo payment of the debts of the transferor or any other person taking anv 
interest under the transfer (z). 

lo provision of portions for children or remoter issue of the transferor or 
of any other person taking any interest under the transfer (z). 

1 o preservation or maintenance of the property transferred (z). 

Easement “ in futuro.”— The reservation of an easement in ftUuro which may 

come into force at a time beyond the period allowed by the rule against perpetuities 
ik had (a). ^ r 

Remoteness when ascertained.-Tho rule in tho section is directed against the 
fust taking effect of limitation and not in tho determination thereof. 

By a deed of settlement made in 1847 on the marriage of W., property was 
settled upon trust to pay the income to W. for life and after her death for such one 
or more of the children of the marriage in such shares and subject to such c ondi- 
tions and limitations and in such manner as W. should appoint by deed There 
were three children of the marriage, T. J. and H., and in 1890 W., by deed, appointed 
that after her death one-third of tho property should be held in trust for T. 0110 - 


3. 

4 . 

fi. 

7 . 

8 . 
9 . 

10 . 

11 . 

12. 

13 . 

14 . 

15 . 

10 . 

17 . 


(f) Smith v. Colbourne (1914) 2 Ch. 533. 

(m) Muller v. Trajford (1901) 1 Ch. 54. 

(n) See. 18, Transfer of Property Act, IV' of 1882. 

(o) Haris Paik v. Jahuruddi Gati (1897) 2 C. \V. 

N. 575 ; liimal Jati v. Hiranja Kuar (1900) 
22 All. 238 ; Higgs v. Hoddinoth (1898) 2 Ch. 
307; .5 antley v. Wilde (1899) 2 Ch. 474; 
Orby v. Trigg (1722) 9 Mod. 2, 88 E. R. 276. 
Padmanappa v. Sitarama Ayyar, A. I. R. 
(1928) Mad. 28 ; Shahtadi Hibi v. Sheikh 
Jamal (1913) 17 C. W. N. 1053. 

Mackenzie v. Childers (1889) 43 Ch. D. 265. 

In re Fane, Fane v. Fane (1913) 1 Ch. 404. 
Avula Charamudi v. Marriboyma Raghavulu 
(1915) 28 M. L. J. 471. 

S«c. 18, The Easemcntf Act (V of 1882). 


(P) 


(V) 

< r ) 
0) 

(I) 


(«*> 

(v) 

(«') 

(*) 

(V) 

0) 

(«) 


fl TrCh / D” , 42i a,Wi C ° V ‘ Cartwri & ht ( ,879 J 
H< l' e » iH UrgeS (,857) 27 L - J- Ch- 86, 70 

Seva looks Maidstone & Tunbridge Rly. Co. 

Yi <5- Mover Rly. Co. (1879) 

I i Vll. J.#. OZO. 

^of I882° f lh ° Transfcr ol Property Act, IV 

Mullincr v. Midland Railway Co. (1879) 11 
Ch. D. 611 ; Queen v. South Western Rail- 
way Co. (1850) 14 Q. B. 902. 

Se O- v *M2) of the Transfer of Property Act, 

Sharpe v. Durant (1911) 55 Sol. Jo. 423. 
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third in trust for J.. and os to the remaining one-third upon trust to pay the income 
to H. If not then a member of the Roman Catholic Church or of any sisterhood or 
until she should become a member of either and subject as aforesaid as to capital 
and income to T. and J. W. died in 1893 and H. became a member of a sisterhood 
in 1895. Held, in accordance with the dicta in Jiouyhton v. James (6), that the 
appointment was not open to objection on the ground of remoteness (c). 


1. Imitations following a limitation void. — It has been held many times that 
limitations depending or expectant upon a prior limitation which is void for remote- 
ness is invalid. The reason appears to be that the persons entitled under the 
subsequent limitation are not intended to take unless and until the prior limitation 
is exhausted ; and as the prior limitation which is void for remoteness can never 
come into operation, much less be exhausted, it is impossible to give effect to the 
intentions of the settlor in favour of the beneficiaries under the subsequent limita- 
tion (</). And so is a life-interest given to a living person dependent upon an event 
which may transgress the rule invalid (c). But limitations in default of appoint- 
ment under a power which is void for remoteness are not necessarily invalid unless 
they are themselves obnoxious to the rule against porpetuit ies (/). 


Void restrictions on valid limitations. — The principle cannot be disputed that 
if the first estate in the order of succession is not void for remoteness ; if it is a good 
estate it would not be affected by the fact of the successive estates being void on 
that account but the first or prior estate would not be benefited by the failure of 
the successive estates (</). Testatrix, in pursuance of a power in her marriage 
settlement, appointed a fund to her son C. for life, with remainder to his eldest son, 
provided that, in the event of their rofusal to comply with a request by her son A. 
to release their interests in certain other property their interests in the fund were to 
go over to her son A. absolutely. Held the condition was void as being contrary to 
the rule against perpetuities (/< ). 


luture husband or wife. — A testator made u provision in his will as follows. 
In case any of my said children shall marry and havo issue and any such child or 
children ami his, her or their issue shall all die in the lifetime of any husband or 
wife with whom any of my said children shull havo so inter- married then 1 give the 
share or shares of my said children respectively unto such other of my said children 
as shall bo then surviving and to the respective issue of such of them as shall be 
then dead, it being my will and mind and full determination that none of the 
son’s wives or daughter's husbands shall become heirs to their children’s property.” 
It was hold that the gift over in case any of his children and their issue should die 
in the lifetime of any husband or wife with whom his children should have inter- 
married was too remote ( i ). 


Covenant for pre-emption. — Such a covenant, prior to the Transfer of Proporty 
Act at any rate, was within the mischief of the rule against perpetuities (j). 


lb) (1840) l II. L. C. 406, 9 E. it. 815. 

(c) Waimoright v. M tiler (1897) 2 Ch. 255 ; Purna- 
shusht Hhattachar )t v. Kaltdltan Rat Cltou'- 
dhuri (1911) .18 Cal. 603, 38 I. A. 112. 

(</) Mony penny v. Dering (1852) 2 Dc M. & G. 
145, 42 It. K. 826 ; Heard V. West cot! (1822) 
5 II. & Aid. 801, 106 E. K. 1383. 

(e) In re Hewitt's Settlement , Heu-etl v. Fldridge 

(1915) 1 Ch. 81o; In re. Thatcher's Trusts 
(1859) 26 lieav. 365, 53 E. It. 939. 

(f) In re Abbott, Peacock v. Trigout (1893) 1 Ch. 

54; Rutledge v. Uorrxl (1794) 2 Ves. 357; 


Robinson v. l/ardcastle (1788) 2 term I<ei>. 
241, 100 E. K. 131. 

U’l Dungannon (l-ord) v. Smith, 12 Cl. & Fin. 
546, 8 It. K. 1523; Tregonu-ell v. Sydenham 
(1815) 3 Dow. 194, 3 E. K. 1035. 

(//) Re. Slaveley, Dyke v. Staveley (1920) 90 L. 1. 
Ch. III. 

(») IfoJson v. Hall (1845) 14 Siin. 558, 60 Ft. R. 
474. 

O') Kalachand v. J at indr a (1929) 56 Cal. 487 ; 
Maharaj Bahadur v. Hale hand (1926) I’at 
L. J. 163. 48 I. A. 376. 
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A covenant binding one party and his successors to sell to another and his 
successors is a covenant unlimited in point of time and therefore not enforceable (jfc). 

Instances in which the Courts have refused to enforce such or similar covenants 
when they were sought to be enforced by or against the successors in interest of the 
covenantois themselves are common (/). 


Contract for transfer of immoveable property. — A contract for the sale of 
immoveable property is a contract that a sale of such property shall take place on 
terms settled between the parties. It does not of itself create any interest in such 
property and is therefore not within the rule against perpetuities (m). 

Section 14 applies as much to contracts for transfer as to actual transfers 
though section 54 enacts an important distinction between the two. The rule 
against perpetuities vitiates the offending covenant from end to end. The words 
of section 14 are “ no transfer can operate to create an interest.” The agreement 
cannot bo split up into two parts, viz., that which would create an interest and there- 
fore valid and the other which may not create an interest. The covenant is for- 
bidden by law and is absolutely void oven in part and void ab initio, and this whether 
the covenant is between the immediate parties or their successors, and they come with- 
in the mischief of the rule. Prior to the Transfer of Property Act the Indian Legisla- 
ture recognized that a contract for the sale of immoveable property as under English 
Law created an equitable interest in the property and made the purchaser the owner 
in equity. And this followed from illustration (g) to section 3 and illustration (a) 
to section 13 and soction 27, clause (b) of the Specific Relief Act, I of 1877, also 
section 17, clause (2) of the Registration Act, XX of 1866, and section 17, clause (b) 
of the Registration Act, III of 1877. The only decision of the Privy Council on the 
subject is Maharaj Bahadur Singh v. Balehand Choxidhury (n). Where the pro- 
prietor of a hill had in 1872 agreed with a society of Jains that if the latter required 
a site thereon for the orection of a temple he and his heirs would grant the same free 
of cost and thereafter alienated the hill in favour of a third party. The society then 
sued the alienees for possession alleging that they had given notice to the proprietor 
requiring the site and further alleging that they had taken possession but had been 
dispossessed. The Judicial Committee held that such a covenant as this cannot 
and does not run with the land and could not be so enforced. Further, if it could be 
regarded in another light, viz., an agreement to grant in future whatever land might 
be selected which is a site for a temple, as the only interest created would be one 
to take effect by entry at a later date and as this date was uncertain, the provision 
offends the rule against perpetuities. This pronouncement is sufficient authority 
for the proposition that a covenant for pre-emption prior to the Transfer of Property 
Act, at any rate, was within the mischief of tho rule against perpetuities. The 
Madras High Court in Bamasami v. Chinnan Asari ( o ), while dealing with the case 
of a more restricted power of a Hindu by virtue of clause (d) of section 2 of the 
Transfer of Property Act, doubted whether tho English doctrine of perpetuities 
and soction 14 of the Transfer of Property Act which applied to transfer of interest 
in land would apply to contracts for sale of land in India, observing that there was 
really no substantial difference between English and Indian Law in respect of 


(A) Kalachand v. Jalindra (1929) 58 Cal. 487: 
Sreeniutty Tripoora v. Juggur Nath (1875) 
24 W. K. 321 ; Stocker v. Dean (1852) 18 
Beav. 161, 51 U. K. 739. 

(1) Nobin Chandra v. Nabob A\i (1900) 5 C. \V. N. 
343 ; Nabin Chandra v. Rajani Chandra 
(1920) 25 C. W. N. 901 ; Kolathu Ayyar v- 


Ranga Vadhyar ( 1912) 38 Mad. 114; Dinkar- 
rao v. Narayan (1922) 47 Bom. 191. 

(mi) Sec. 54, Transfer of Property Act, IV of 
1882. 

(»i) (1920) 6 Pat. L. J. 163, 48 I. A. 378. 

(o) (1901) 24 Mad. 449. 
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contract of sale of immoveable property and it did not seem reasonable and in 
accordance with the principles of general jurisprudence that there should be some 
limit of time beyond which the performance of contracts for the transfer of property 
by wav of sale, pre-emption or otherwise must not be allowed to be held in suspense 
or postponed. In India, on the one hand, a substantive law of property, viz.. 
Transfer of Property Act, IV of 1882, does not recognize equitable interest in land 
and the rule of English Law that the contract for sale of real property making the 
purchaser the owner in equity of estate has no application to those parts of India 
where tho Transfer of Property Act is in force (p), while on the other hand section 
27 (a) of the Specific Relief Act recognizes that contracts with regard to land can be 
specifically enforced against third parties in certain cases. Section 01 of the Indian 
Trust Act also lays down that a transferee taking with notice of a prior contract in 
favour of another, must hold the right obtained under the transfer as a trustee for 
the previous promisee. A series of judicial decisions has settled the view that 
contracts of this description, if they purport to do indirectly what the law forbids 
to be done directly, are void and the principles applicable to them are the same 
in India ns in England. In the latter country, what may now be considered to be 
the leading case on the point is that of London and South Western Railway Co. v. 
Goirvm (g), where tho Court of Appeal hold that an option to purchase gave an equi- 
table interest which was within the rulo against perpetuities. Tho authority of 
this is supreme at the present moment and it is unnecessary to deal with subsequent 
decisions which have explained or followed this principle (r). Another principle 
that should bo borne in mind is that in construing a covenant from tho point of 
view of the doctrine of perpetuities or to test it on tho ground of remoteness it is 
the invariable practice of the English Courts to pay regard to all possible contin- 
gencies and not to actual events only (s), and this practice has been followed in 
Indian Courts (f). Now contracts of pre-emption admit of different varieties 
according as the promise is mado by one person in favour of another or by one 
person for himself and his heirs, etc., in favour of another or in favour of another 
and his hoirs, etc., and there may be also furthor varieties caused by the promise 
on the side being made by ono person or by one person for himself and one person 
for himself and his hoirs and so on. There is nothing inherently wrong or objec- 
tionable in a contract between persons tying up property for a limited time for a 
definite purpose or for the sake of mutual convenience. To a personal contract the 
doctrine of perpetuities or of remoteness has no application («). On the other 
hand, a covenant binding ono party and his successors to sell to another and his 
successors is a covenant for pre-emption unlimited in point of time, and has been 
hold not enforceable in numerous cases in different Courts in this country. So 
a cose where A and B respectively for themselves and their heirs for all times 
agreed to a right of pre-emption for each other and their heirs, is bad as offending 
tho rule against perpetuities and on tho ground of remoteness. It is a covenant 
which amounts to an agreement to convey immoveable property upon happening 
of an event which might occur ut a more remote period than the lives in being and 


(f>) 

W) 

(r) 


(*) 
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Mating Shut holt v. \faung Inn (1916) 44 
Cal. 542. 45 1. A. 15 
(1882) 20 Ch. D. 562. , 

Trevelyan v. Trevelyan (1885) 53 L. I. 853; 
Woodall v. Clifton (1905) 2 Ch. 257 ; Worth 
ing Corporation v. Heather (1906) 2 Ch. 
532 ; Edu-ards v. Eduard s (1909) A. C. 275. 
Dungannon ( Lord) v. Smith (1846) 12 Cl. & F- 
546. 8 E. R. 1523; Jee v. Audley (1787) 1 
Cox. Eg. Cas. 324. 29 E. R. 1186. 

Srimati Bramamayi v. Jages Chandra (1871) 


t 


8 Dcntf. L. R. 400 ; Soudamin/y v. Jogrsh 
Chutuirr (1877) 2 Cal. 262 ; Nabm Chatidra 
v. Rajani Chandra (1920) 25 C. W. N. 901 ; 
Pan Kuer v. Ram A drain, A. I. R. (1929) 
Pat. 353; Ranganadha v. Bhagiraihi (1906) 
29 Mad. 412. 

(u) Kalimuddin v. Reaxuddxn (1909) 14 C. YV. N 
295; Haris Paik v. Jahuruddi Gazi (1897) 
2 C. YV. N. 575 ; Bitnal Jaii v. Biranja Kuat 
(1900) 22 All. 238. 
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S. 14 18 years afterwards (v). Instances in which Courts have refused to enforce such 

or similar covenants when they were sought to he enforced by or against the succes- 
sive interests of the covenantors themselves are common. Amongst such instances 
may be cited a case in which a conveyance executed by the plaintiffs in favour of 
the defendant’s father it was provided that if the latter sold the property subse- 
quently he would be bound to give preference to the plaintiff and the covenant was 

sought to be enforced against the defendants who were the eons of one of the 
contracting parties (w). 


In A abm Chandra v. Rajani Chandra (*), a Hindu transferred certain iramove- 
a >Io property to his son-in-law, reserving a condition that if the transferee or his 
successor found it necessary to sell the property he must sell it to the vendor or his 
nephew or Ins heirs at a specified price and the son of the son-in-law having sold 
the property to strangers the nephew unsuccessfully sued for enforcement of his 
right of pre-emption. In Kolathu Ayyar v. Ranya Vculhyar ( y ), a covenant of 
pre-emption between two persons was sought to be enforced against the heirs 
of one of them and the Court observed that one who had obtained a promise 
or the conveyance of the land had by virtue of section 27 (b) of the Specific 
Relief Act and section 91 of the Trust Act “ a substantial interest in it.” This 
case wos later distinguished by the same Court which hold that a contract to 
reconvoy whenever demanded was personal and that it created no interest in 
land and was not void under this rule ( 2 ). In a recent case the Madras High 
Court while dealing with a counter-part agreement by the purchaser on the 
same day as the sale deed to convey the land to the vendor on his paying the sale 
pnco in a limited period mentioned in the agreement, on the ground that such 
an agreement did not create any interest in land, held that the undertaking by the 
purchaser was not a mere standing offer but an executory contract giving a right to 
the vendor to get a conveyance from the purchaser, that it was assignable by the 
ve.u or and was not void as offending the rule against perpetuities (a). In a Bombay 
case ( h ) the dispute was for right of pre-emption in favour of the vendor and his 
oirs against the purchaser and his heirs where on an originating summons the 
covenant in question was hold void as offending the rule of perpetuities The 
agreement was of 18th September 1878 and being prior to the Transfer of Property 
Act, was regarded as creating an equitable interest in the property. 


A similar agreement prior to the Transfer of Property Act was held to create 
an equitable interest in the property. There, in execution of a decree against the 
plaintiff s father, land belonging to him was sold at a Court sale and purchased by 
an auction purchaser who sold it to defendants’ father on 14tli May 1874. The 
latter on the same day agreed to reconvey the land to a brother of the plaintiff on 
payment of a certain sum of money. It was held that the agreement was void as 
offending the rule against perpetuities (c). A later Full Bench decision of the same 
Court hold that the sale passes the title absolutely to the purchaser and the agreement 
to resefi m no way limits his right as owner (d). The Allahabad High Court has 
held that a contract of pre-emption was not void for uncertainty nor as being opposed 
to public policy, neither did it offend the rule against perpetuities, inasmuch as it 


H K ^ U f cha ^ v J ati,ulr “ (1929) 56 Cal. 487. 

(u>) Afa&m Chandra v. .Vafjab Ali (1900) 5 C. W. N. 

(*) (1020) 25 C. W. N. 901. 

(V) (1912) 38 Mad. 114. 

(r) Charamudi v. Raghavulu (1916) 39 Mad. 462. 


{“} Munuswamt v Saglagtma (1926)49 Mad. 387. 

) b > "}”*«rrao v. A 'arayan (1922) 47 Bom. 191. 

to Al { ,b no i V ‘ Dada AUi O 031 ) 33 Bom. L. R. 
1926. 

W) Harkissondas v. fiat Dhamt (1928) 50 Bom. ' 
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did not create an interest in immoveable property (e). A contrary view has been $. | 4 
taken by the Patna High Court that a covenant for pre-emption unlimited in [joint 
of time was void as offending the rule(/). But the same Court has held that a 
covenant in a mortgage creating a right of pre-emption in favour of the mortgagee 
the operation of which is not to extend beyond the lifetime of the parties is not 
obnoxious to the rulo (<j). 

Hindu Law.— The section prior to the Amending Act, 20 of 192!), did not apply 
to Hindus by virtue of section 2 (d) as it then stood. Now this section applies to 
Hindus. Further, the Hindu Disposition of Property Act, XV of 1916, makes 
provision for the application of limitations described in Chapter II of tho Transfer 
of Property Act to transfers inter vivo* by Hindus. This Act applies to British 
India except tho province of Madras where the Madras Act 1 of 1914 is enacted for 
tho Presidency of Madras and for the town of Madras Act ^ III of 1921. An agree- 
ment between coparceners never to divide certain property is invalid under Hindu 
Law as tending to create a perpetuity (h). Under sections 14, 16, 17 and 18, non- 
charitable dispositions, void for perpetuity, will not be validated by the presence 
of charitable trusts (t). 

Mahomedans.— The section does not apply to Mahomedans. Under the 
Mussalman Wakf Validating A<-t of 1913 mado retrospective by Act XXXI 1 of 
1930, it is lawful for a person professing the Mussalman faith to create a wakf of bis 
property which is in all respects in accordance with the provisions of the Mussalman 
Law by settling the same for tho benefit of his generations in perpetuity for the 
maintenance and support, wholly or partially, of his family, children or his descen- 
dants or where ho is a Hanafi Mussalman for his own maintenance and support till 
his lifo, provided that the ultimate benefits are reserved for tho poor or a purpose 
recognized by Mahomedans as pious, religious or charitable of a permanent 
character. 


Clause for re-entry in a lease. — A clauso entitling tho lessor to terminate a 
permanent loaso at any time does not offend against tho rule of perpotuitios (j). 

Covenant for renewal of lease. — A covenant in a lease for renewal from time 
to time at tho option of the lessee is not void as being in violation of this rule. Cove- 
nants for renewal differ from covenants for pre-emption in regard to this rulo (A). 


A covenant in a lease that if tho lessee or his representative intended to transfer 
the whole or any portion of the lease tho transfer would be mado in favour of the 
lessor for a proper price offends tho rule against perpetuities. Cases of pre-omption 
stand on their own peculiar law (Z). 


Whore a lessor by a patni paltah after easing a vnauzah exempted from its 
operation certain lands and covenanted that on certain contingencies happening 
tho lessee should acquire a right thereto as patnidar but no time was specified within 
which tho contingency was to happen in order to vest the right in tho patnidar. 


(/) Aulad Ali v. Ali Athar (1927) 49 All. 527 over- 
ruling Balli Singh v. Kaghubar Singh 
(1923) 45 AU. 492; Gopiram v. J cotram 
(1923) 45 All. 478 ; Basdeo Rai v. Jhagru 
Rai (1924) 46 All. 333. 

(/) Maharaj Rajaramji v. Ramnath, A. I. R- 
(1927) Pat. 412. 

(g) Matura Subba Rao v. Surcndra Nath (1929) 
Pat. 243 ; Bimal Jati v. Birenja Kucr (1900) 
22 All. 238; Hari Paik v. Jaharuddi Gazt 
(1897) 2 C. W. N. 575; Rajaram v. Krishna 


(1893) 16 Mad. 301 ; Kalimuddin v. Reazud- 
din (1900) 10 C. L. J. 626. 

( h ) Ramlmga v. Viru Pakshi (1883) 7 Bom. 538. 

(i) Kayastha Pathshala v. Hhaguati (1937) 41 

C. W. N. 262 P. C. 

(») Rama Rao v. Thimmappa, A. I. K. (1925) 
Mad. 732. 

(/{) Pichi Naidu v. Jefferson (1921) 44 Mad. 230. 
(/) Stearma Kumar Ghosh v. Prahlad Chandra, 
A. I. R. (1922) Cal. 474, 26 C. W. N. 874. 
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held such a covenant was void as offending the rule even as between the parties to 
the covenant (m). 

“ Interesse termini .”- — Interesse termini , which a reversionary lease (say for a 
term to commence more than 21 years after its date) confers on the lessee, is not 
an executory but an immediate vested interest. Such a reversionary Ieaso therefore 
does not offend tho rule against perpetuities (a). 

Lease in perpetuity.— A. executed in favour of W. an ijara lease for a term of 

years which contained tho following covenant on tho part of the lessor, “If out of 

the Ijara Mohal you require any land for the purpose of erecting any indigo factory 

or silk factory or excavating any bund or tank or for construction of any cutchery 

house I shall grant you a Mourasi Mocurrari Pattah for it on proper rent.” It was 

held that the lease was valid and that the covenant did not infringe the rule against 
perpetuities (o). 

Contract of indemnity. — A security bond was executed by a third party to a 
purchaser undertaking to compensate the latter with equivalent lands in case the 
purchaser or his representative was deprived of possession. It was held that the 
bond was only a covenant for indemnity and not a covenant for title ; that a cove- 
nant for indemnity was not one running with tho land and therefore not enforceable 
ami even if such property was rendered permanently liable to the purchaser or his 
assigns it would be unenforceable as offending tho rule against perpetuities (p). 

Transaction not amounting to a transfer of interest.— The rule in the section 
does not apply to a transaction which does not amount to a transfer of interest. 
An agroomont to pay maintenance allowance to a person and to continue to pay 
tho same to his descendants from generation to generation making it a charge over 
the property creates a churge and not a mortgage and does not offend the rule ( q ) . 

”Cy pres” doctrine. — A settlor made a trust in the following words : “To 

expend after tho liquidation of all the debts the sum of Rs. 500 per month for such 
medical and educational charities within the zomindaris of tho settlor as shall with 
tho approval of the settlor appear just to the trustee.” He died before approving 
any trust and the zomindari was sold before any charitable trust was selected by the 

trustees. Tt was held that the conditions precedent to the constitution of the trust 
woro not satisfied and it failed. 

Tho question whether a charitable trust, if otherwise valid, is vitiated by the 
rule against perpetuities was loft open, but it was pointed out that the preponde- 
rance of authority was for tho proposition that the doctrine of cy pres was applicable 
only in wills and not in deeds. 


Between tho applicability of tho cy pres doctrine and the failure of a charitable 
trust for tho non -satisfaction of a condition precedent, tho distinction is that in the 
former thoro is tho breakdown of tho machinery required to carry out validly- 
created charitablo trusts and in the latter thore is the initial failure of tho conditions 
ossential to bring tho trust into existence (r). 

Indefinite failure of issue. — Two brothers, K. and N., subject to the Dayabhaga 
School of Hindu Law, executed on 28th March 1860, a document whereby after 
reciting that, “ whereas body is mortal it is impossible to say what may befall at 


(m) Ana Hi Nath Maitra v. Kumar Keshah Chandra 
(1910) 14 C. W. N. 601. 

In) Mann, Crossman & Paulin v. Land Registry 
. „ (Registrar) (1918) 1 Ch. 202. 

(o) Mathewson v. Rani Kenai Singh (1909) 36 
Cal. 675. 


(P) v. Gopalasu-ami (1928) 51 Mad. 688. 

W Matlub Hasan v. Ml. Kalawati, A. I. R. 
(1933) All. 934. 

(r) Santana Ray v. The Advocate General. 
o/ Bengal (1921) 48 Cal. 124. 
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what time, and as ruin inay ensue from disputes relating to the shares arising in |4 

future among son, daughter, daughter’s son and childless widow unless some rules 
are regularly framed, and it has accordingly become necessary to prescribe a sot 
of rules in that behalf, and hence the rules mentioned below are laid down : these 
shall become operative and come into force on our death.” they purported to provide 
for the permanent devolution of their respective properties in the direct male line, 
including adopted sons, with the condition that in case of failure of linoal male 
heirs in one branch the properties belonging to that branch should go to the other, 
subject to the same rule, and only in the absence of male descendants in the direct 
line in either branch were the properties to go to female heirs and their descendants. 

K. died in 1868, leaving a son A., a daughter D., his brother X., and thoir mother C. 

A. died in 1872 without any issue and C. in March 11)01. The plaintiffs (appellants), 
who were the sons of D., instituted this suit, on 2‘Jth July 1901, against N. claiming 
as next reversioners to A., thoir maternal uncle, the properties which originally 
belonged to K. and which had since come into the possession of N., the defendant. 

N. died shortly after the suit was brought, his sons (the respondents) being substi- 
tuted for him on the record. Their contention was that under the instrument of 
1866 the properties in dispute passed on the death of A. to N. and on his death to 
them. 

The Judicial Committee held that the clear intention of the instrument of 
1866 was to vary the rules of Hindu Law and to control the devolution of the pro- 
perties until the indefinite failure at somo remoto period of the male lino of K. and 
N., and that such an attempt to alter the mode of succession was, on the principles 
laid down in the ease of Jatindra Mohan Tagore v. Ganetulra Mohan Tagore (•*), 
illegal and void. Throughout the instrument there was no indication of an intention 
to make a gift to any person; and there was no warrant for the contention that there 
was a devise in favour of A. with a gift over to N., his uncle. The question was not 
whether the gift was good in the event which happened, but whether it was good 
in its creation (/). 

Powers. —General powers are exempt from the restriction of this rule for there 
exists, by the existence of the power, a present, immediate and unrestrained alien- 
ability. Particular or special powers sue!) as a power to appoint among a named 
doss of persons differ from general powers in that, the donee has not an unrestricted 
power of alienation and in that case the rule against perpetuity requires that all 
limitations made in pursuance of the power shall be such only as would havo been 
valid if inserted in the original will or settlement. When the powor is exercised the 
limitations creatod under it aro to bo written into tho instrument which eroatod the 
powor and if and so far as they do not exceed the rule against perpetuities they aro 
good (u). 

Sections 13 and 14. — Both sections deal with limitations on disposition and 
aim at sotting bounds to tho disposing powor of property laying down restrictions 
against the natural wishes of men to perpetuate property in their own families. 

Section 13 deals with remoteness of limitation while section 14 prevents property 
from being chained longer than tho period prescribed therein and enacts that the 
vesting must be within the compass of life or lives in being and the minority of a 
person who shall be in existence at tho death of tho survivor. Section 13 dealing 

(j) (1872) 0 Bene. L. R. 377. (*) See in re Fane, Fane v. Fane (1913) 1 Ch. 

(<) Puma Shashi Bhatiacharji v. Kalidhan Rai. 404. 

Chowdhuri U911) 88 Cal. 603, 38 I. A. 112. 
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. 14=15 with remoteness enacts that a transfer of property may he made in favour of an 

unborn person subject to a prior interest provided that such unborn person takes 
the whole of the remaining interest of the transferor in the property. This section 
leaves it open to allow the estate to remain in abeyance or suspense between a 
prior interest and the taking effect in favour of an unborn porson so that any number 
of years may elapse between the extinction of a prior interest and the interest in 
favour of an unborn porson taking effect. To guard against this abuse tending to 
perpetuate the property in the family section 14 enacts that a settlor shall not lock 
his property for a greater period than a life or lives in being and the minority of a 
person who shall bo in existence at the death of the longest survivor. In either 
case the law’s anxiety is to set a restraint on alienation. 

Sections 14 and 15. — By a deed of trust dated the 27th April 1921, C. D., 
settlod various properties on trust for himself and his family .and after his death, 
the trustees wore directed to pay Rs. 20 per month “ to the daughter or each of the 
daughters, if more than one, for and during the term of her or their natural life and 
lives, commencing from the date of her or their marriage.” 

Held, that- the principle in Leake v. Robinson (r) applied to Hindus, and, in the 
case of a gift covorod by section 14 of the Transfer of Property Act, section 15 of the 
Act applies, subject to it being shown that thoro is some rule of Hindu Law at 
variance with that section. Section 3 (a) of the Hindu Disposition of Property Act 
floes not exclude the application of section 15 of the Transfer of Property Act, in a 
case which is covered by section 14 of the Act. Therefore the gift to the daughters 
was bad (w). 

Transfer for benefit of the public. — The restriction in this section does not apply 
when a transfer of property is made for the benefit of the public in the advancement 
of religion, knowledge, commerce, help, safety or any other object beneficial to 
mankind (x). 

15. If, on a transfer of property, an interest therein 

is created for the benefit of a class of 

somef o/ 1 whom “c o me persons with regard to some of whom 

under sections i3 and sllc h interest fails by reason of any of the 

rules contained in sections 13 and 14, 
such interest fails in regard to those persons only and not in 
regard to the ivhole class. 

Changes lit the section. — Tho section being a rule of construction was modelled 
on tho rule of consti uction laid down in Leake v. Robinson (?/) and settled by antece- 
dent decisions. The old section laid down that when there was a transfer 

to a class of persons with regard to somo of whom tho transfer could not tako 

effect owing to tho vice of remoteness or as offending the rule of perpetuity 
the interest created for the benefit of the class failed as regards tho whole class. 
Leake v. Robinson (?/) was a ease of construction of a will making bequests not to 
individuals but to a class. The Court had to determine whether the class could 
take and the Master of tho Rolls said, ‘‘I must make a now will for the testator# 
if I split into portions his general bequest to the class, and say, that because tho 
rule of law forbids his intention from operating in favour of the whole class, I will 

(„) (1B17) 2 Mcr. 363, 35 E. R. 079. I (*) Sec. 18, Transfer of Property Act, IV of 

(tp) Seudayal Kamjeedas v. Official Trustee <>f 1882. 

nengal'l 1931) 58 Cal. 768. 1 (y) (1817) 2 Mer. 363, 35 E. R. 979. 
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make his bequests, what he never intended them to be, viz., a series of particular 5. 15 
legacies to particular individuals or what ho had jus little in his contemplation, 
distinct bequests, in each instance, to two different classes, namely, to grandchildren 
living at his death, and to grandchildren born after his death.” 

By the Amending Act, 20 of 1020, the words “ as regards the whole class ” 
have been substituted by the words “ in regard to those persons only and not in 
regard to the whole class,” thus departing from the rule in Leake v. Robinson ( z ). 

Prior to the amendment the persons belonging to the class stood or fell together. 

The reasons for amendment. — The Special Committee in their report explain 
the reasons for amendment as follows: — “Section lf> of the Transfer of Property 
Act deals with a gift to a class. It reproduces with slight verbal" alterations the 
provisions of section 102 of the Indian Succession Act, 1865 (now section 115 of the 
Indian Succession Act, 1025), which was enacted on the principle of the decision in 
Leake v. Robinson (z). 

Prior to certain special Acts, to he presently noted, Hindu Ljiw did not permit 
a gift in favour of a person who was not in existence at the date of the gift or a 
bequest in favour of a person who was not in existence at the death of the testator 
(Tagore v. Tagore (1872) 9 Bong. L. R. 877, 307, 400, I. A. Sup., Vol. 47) on the 
ground that a person capable of taking must bo in existence at the material date. 
Difliculties, however, arose where a gift was made to ji class of persons of whom 
some wore and some were not in existence at. the date of the gift. The leading cjuse 
on the subject is that of Rai Bishen ('hand v. Xlussumat Asmaida Kocr (a), whorein 
a Hindu made a gift of his property to his grandson S. who was then in existence 
“ and his ( s -’ 8 > b rot hors who may be born thereafter.” It was argued on the strength 
of the rule in Leake v. Robinson and the analogy of section 102 of the Indian Succes- 
sion Act, 1865, that as the gift to the unborn grandsons was invalid according to the 
Hindu Law, no benefit could bo taken even by the grandson who was in existence 
at the dato of the gift. But this contention was overruled by the Judicial Committee. 

The true scope of the rule in Leake v. Robinson was pointed out by Sir Lawrence 
Jenkins in Radha Prasad v. Ranimoni Dost (1011) 38 Cal. 188, affirmed in 41 I. A. 176* 

The rule that a Hindu could not dispose of bis property by gift or sale in favour 
of an unborn person fettered the free disposition of property. To remove this 
disability three Acts wore passed, namely, (1) Madras Act I of 1914, (2) the Hindu 
Disposition of Property Act, XV of 1010,* and (3) Madras Act VIII of 1021. The 
Madras Act I of 1014 applies to the Madras Presidency except the town of Madras; 
the Madras Act VIII of 1021 applies to the town of Madras ; and the Hindu Disposi- 
tion of Property Act extends to the whole of British India except the province of 
Madras. 

Class. — A gift is said to be to a “ class ” of persons, when it is to all those who 
shall come within a certain category or description defined by a general or collective 
formula, and who, if they take at all, are to take ono divisible subject in certain 
proportionate shares (b). A gift to all the children of testatrix “ with the exception 
of one, viz., ” has boon held not to be effected by tho incomplete 

exception (c). 

The gift to the class is not defeated by the words which follow as the testatrix 
had not made up her mind whether she would except any of her grandchildren or 

(*) (1817) 2 Mir. 263, 35 Ii. R. 979. j bury v. W alter (1901) A. C. 187. 

if) (1884) 0 All. 560, 11 I. A. 164. i (r) Jllinguorth v. Cooke (1851) 9 Hare 37. 68 

(b) Pearks v. Moseley (1880) 5 A. C. 714 ; Kings- E. R. 404. 
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he to one of the sons of J. S. who hath several sons the devise is void (d). 

Transfer to take effect on death of lineal descendants. — Such a transfer offends 
the rule in the section and is therefore void. The fact that it happened to fall 
within the legal period is not the test. What you have to see is whether the events 
can he postponed to beyond the period of a life or lives in being and 21 years after 
and not what in fact happened. A sale deed of a 9-pie odd share minus the 2 highas 
specifically numbered stated ns follows : — “ Let this be known that the bighae of 
nankar land which I have excluded from the sale shall remain in my possession for 
life and after my death in the possession of my aulad khas without payment of rent 
or Government 'revenue. I or my lineal descendants have no right to transfer the 
property excluded either permanently or temporarily. If none of my lineal des- 
cendants is alive in my family then the said land shall be declared to be the own 
property of the vendee and his heirs and the persons of my family shall have no 
claim to the same.” It was hold that the transfer offended the rule laid down in 
section 15 (c). 

Hindu Disposition of Property Act. — In section 3, clause (a) for the words and 
figures “sections 13. 14 and 20” the word and figure “Chapter II” have been 
substituted so that the present section applies to Hindus. The Calcutta High 
Court decided before the amendment that section 3 (a) did not exclude the applica- 
tion of section 15 of the Trunsfer of Property Act in a case covered by section 14 of 
the Act (/). 

Wills. — Testamentary dispositions are governed by section 115 of the Indian 
Succession Act which corresponds with section 15 of the Transfer of Property Act. 
The former section, also based on the rule in Leake v. Robinson (g), has been amended 
on the same lines as the present section by section 14 (1) (a) of the Transfer of 
Property (Amendment) Supplementary Act, 21 of 1929. The rule in Leake v. 
Robinson (g) was held not to apply to a Khoja will. 


16. Where, by reason of any of the rules contained 

in sections 13 and 14, an interest created for 
I ranker to take rfiect the benefit of a person or of a class of persons 
t‘T«*st. fails in regard to such person or the whole oj 

such class , any interest created in the 
same transaction and intended to take effect after or upon 
failure of such prior interest also fails. 

Amendment. — This section has boon amended by the Transfer of Property 
Act, 20 of 1929. As owing to the amendment made therein section 15 will no longer 
provide for the case of a failure of transfer, reference to it has been omitted in 
Hootion 16. But a transfer may fail as to all the members of a class by reason of 
sections 13 and 14 os whore a gift over is intended to tako offect after a prior gift 
in favour of a class and the prior gift fails. To make this clear section 16 has been 
amended by the addition of the words “ an intorost creatod for the benefit of a 
porson or of a class of porsons fails in regard to such porson or the whole of such 
class ” before the words “ any interest.” 


(d) Strode v. Rusiell (1707) 2 Vcrn. 621, 23 E. R. 
1008. 

If) Ram Newac v. Nankoo, A. I. R. (1926) All. 
283. 


(/) Sen' day a l v. Official Trustee of Hengal (1931) 
58 Cal. 768. 

(*) (1817) 2 Mcr. 383, 35 E. R. 979; Advocatl 

General v. Karmali (1905) 29 Bom. 133. 
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Subsequent limitation. — The rule in the section which is one of construction |fj=| 

enacts that if a subsequent limitation depends upon a prior estate which is void the 
subsequent limitation must fall together with it (/<). The reason appears to be that 
the persons entitled under the subsequent limitation are not intended to take unless 
and until the prior limitation is exhausted ; and as the prior limitation which is 
void for remoteness can never come into operation, much less be exercised, it is 
impossible to give effect to the intentions of the settlor in favour of the beneficiaries 
under the subsequent limitation. For further notes refer to notes on section 14 
under the caption “ Limitation following a limitation void.” 

Invalid power of appointment. — It is settled that any limitation depending or 
expectant upon a prior limitation which is void for remoteness is invalid but limita- 
tions in default of appointment under a power which is void for remoteness are not 
necessarily invalid unless they are themselves obnoxious to the rule against perpetui- 
ties (t). 

Independent and alternative limitations. — If a subsequent limitation is not 
dependent upon the other it might then take place notwithstanding the first was 
bad. If a limitation is made dependent on the happening of either of two events 
one of which is too remote but the other is not it will take effect if the latter event 
happens (j). When the ultimate gift is independent of the oiiginal gift and is an 
alternative gift which comes into operation on an event which can be determined 
and fixed within the limits of the rule in sections 13 and 14 it is valid. 

The invalidity of one alternative will not necessarily defeat the other (A*). 

The void alternative is disregarded (/). 

Benefit. — This covers expenditure which does not stiictly come under the heads 
of ‘maintenance” or education ” (m). 

Indian Succession Act. — Section 116 enacts a similar rule. See the illustra- 
tions to it. 

Transfer for benefit of the public. — The restriction in this section does not 
apply when a transfei of property is inudo for the benefit of the public in the advance- 
ment of religion, knowledge, commerce, help, safety or any other object beneficial 
to mankind (u). 


17 . ( 1 ) Where the terms of a transfer of property 

direct that the income arising from the 
!, ) ,!, r ‘ (tion /or atcumu property shall be accumulated either wholly 

or in part during a period longer than — 

(a) the life of the transferor , or 


(A) Robinson v. Hardcastle (1788) 2 Term. Rep. 
241. 100 E. R. 131 ; Palmer v. Holford 
(1828) 4 Russ. 403. 38 E. R. 857 ; Heard v. 
West cot t (1822) 5 B. & Aid. 801, 106 E. R. 
1383; Money-penny v. Daring (1852) 2 De 
G. M. 6t G. 145, 42 E. K. 826; Re. Thatcher's 
Trust (1859) 26 Beav. 365, 53 E. R. 939. 
In re Heivett’s Settlement, Heu-eti v. Eld- 
ridge (1915) 1 Ch. 810; see notes of sec 14 
under the caption “Limitations following a 
limitation void.” 

(•) Re. Abbott, Peacock v. Frigout (1893) 1 Ch. 54. 
(» Minter v. Wraith (1842) 13 Sim. 52, 60 E. R. 


21 ; Curing v. Howard (1848) 16 Sim. 395. 
60 E. R. 926; li aison v. Young (1885) 
28 Ch. 1). 436 ; Re. Davies & Kent’s Contract 
(1910) 2 Ch. 35; Re. Davey, Frisk v. Mit- 
chell (1915) 1 Ch. 837. 

(A) Evers v. Challis (1859) 7 H. L. Cas. 531, 11 
F R 212 

ID Wilkinson v. South (1798) 7 Term Rep. 555 
101 E. R. 1129. 

(m) Tattersall v. Peel, in re Peel (1936) 1 Ch. 

161. 

(n) Sec. 18, Transfer of IToperty Act, IV of 1882. 
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S. 17 (b) a 'period of eighteen years from the date of the 

transfer , 

such direction shall , save as hereinafter provided , be void to 
the extent to which the period during which the accumulation 
is directed exceeds the longer of the aforesaid periods , and at 
the end of such last -mentioned period the property and the 
income thereof shall be disposed of as if the period during 
which the accumulation has been directed to be made had 
elapsed. 

(2) This section shall not affect any direction for 
accumulation for the purpose of — 

(i) the payment of the debts of the transferor or any 
other person taking any interest under the transfer , 
or 

(ii) the provision of portions for children or remoter 
issue of the transferor or of any other person taking 
any interest under the transfer , or 

(Hi) the preservation or maintenance of the property 
transferred ; 

and such direction may be made accordingly. 

Changes in the Law. — The present section 17 is substituted (o) in place of the 
old section 18. According to the old seotion, accumulation for a period of one year 
was allowed in certain cases. This worked great hardship, because even in England 
a much longer period was allowed, and in certain cases restriction against accumula- 
tion was not applicable at all. According to the new section, therefore, accumula- 
tions are allowed for longer periods than was originally allowed by the old section 18 
and in throe cases exceptions are made permitting accumulations. 

Part of the income. — The direction for accumulation may bo of the whole 
income or part of it. 

Wills. — Subject to tho three exceptions enumerated, section 117 of the Indian 
Succession Act, XXXIX of 1925, forbids accumulation. Section 67 makes this 
section applicable to Hindus. Prior thereto they were governed by the Hindu 
Wills Act, which made applicable to them certain portions of the Indian Succession 
Act of 1865. Section 104 of that Act dealt with tho effect of directions for accumula- 
tion contained in a will. This was omitted in tho Hindu Wills Act and it therefore 
became necessary for the Courts to examine whether a direction to accumulate was 
contrary to tho provisions of Hindu Law. As early as 1841, tho Supremo Court of 
Calcutta thought it compotcnt to a Hindu testator to provide for tho accumulation 
of tho surplus income of his estate within the limits allowed by law' (p). After this 

( p ) Sootjtttnotiey Doss i v. Detwbundo Mullitk, 6 
M. I. A. 526. 


(o) See see. 10 of Act 20 of 1929. 
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followed two other cases (7) which although they did not decide that n direction to S I 7 
accumulate was good it is clour from them that the practice of directing accumula- 
tion was of longstanding and that at the time it was considered that such a direction 
would have effective operation. There is nothing illegal in a direction to accumulate 
unless it be against public policy or for an illegal object or inconsistent with Hindu 
Law (r). A direction to accumulate for the marriage expenses of the testator’s 
son ( s ) or till a boy to be adopted attained the age of 18 ( t ) was upheld. A direction 
to accumulate for 99 years was held bad (11) but it obviously offended the rule against 
perpetuities and so a direction which aimed at postponing the enjoyment of a 
presently vested interest created by the testator’s will failed for repugnancy ( v ). 

So far the cases present no difficulty but in Amrito Lull Dutt v. Surnomoni Dasi (xv), 
Trevelyan, J., said, “ I cannot see how a direction to accumulate can be valid unless 
there be a present gift to support the direction to accumulate.” The other members 
of the Bench declined to express an agreement with this view. If, as the decisions 
above cited imply, it was within the power of a Hindu testator to direct the accumula- 
tion of property then there would seem to bo no difficulty in the way of making a 
gift of it to a person who under the same gift may become entitled to the original 
corpus of the testator’s property. The result of the authorities is that a direction 
to accumulate is not contrary to Hindu Law, for so long a time as an absolute 
vesting of the entire interest can bo withheld, or for so long a time as that during 
which the corpus of the property can bo rendered inalienable or its course or its 
devolution can be directed and controlled by a testator (.r). A direction in a will to 
accumulate the income till the boy to be adopted attained the age of 1C years, was 
not a direction to accumulate it for evor and could not be treated us infringing the 
law as to perpetuities (y). 

A trust for perpetual accumulation is, however, void. A Hindu testator 
attempted to create a trust for accumulation for 99 years of the surplus income of 
his estate in the purchase of y.eminduris from time to time and empowered the trustees 
to continue the trust after the oxpiration of the 99 years’ term. The w ill contained 
no disposition of the beneficial interest in the zemindaris so to be purchased. The 
trust was hold void (2). 

A trust was hold to have failed as creating a perpetuity, whole a testator 
directed the interest to accumulate till the aggregate sum was Rs. 8 lakhs to bo 
transferred to and divided amongst his sons and the survivors or survivor together 
with the descendants of such of them as may be deceased, per Mir pcs and as soon 
as the now accumulation arose in the hands of the trustees the same be again 
in like manner divided (a). 

Mahomed an Law. A provision for accumulation which will enure solely for 

the benefit of charitable purposes will not be bad ns offending the rule of perpetuities. 

Tho performance of Fatelia (distribution of alms to the poor accompanied with 

prayers for tho welfare of tho souls of deceased persons), which so far as it involves 

' r ** V m m ^ 

(</) Bissotuiuth Chunder v. Bamasoondery Dome, 

12 M. I. A. 41 ; Sonalun By suck v. Juggut 

Soondree, 8M. i.A.66 . 

(r) Rajendra luill v. Raj Coomari Debt ( 1906 ) 34 

Cal. 5. 

(s) Xafor Chandra v. Ralan Mala (1910) 15 C. 

\V. N. 66. 

( 1 ) Jamnabat v. Dharsey (1902) 4 Bom. L. R. 

893. 

(u) Kumara Asima v. Kumara Kumar Krishna 

(1868) 2 Ben#. L. R. O. C. 11. 

(v) Rramamoyi Dasi v. Joges Chandra (1871) 8 


Bc'iik. I.. R. 400 ; Moktrondo Lull v Ganesh 
( handra (1875' I Cal. 104. 

(tv) (I89H) 25 Cal. 662 

( % ) Watkins v. The Administrate General at 
Bengal (1920) 47 Cal. 88. 

(y) Jamnabat v. Dharsey Takersey (1902) 4 Bom. 
L. R. 893 ; Amrito I.all v. Surnotnosee, 24 
Cal. 589, followed. 

(*) Kumar i Asima v. Kumara Kumara Krishna 
(1869) 2 Bcng. I.. R. O. C. 11. 

(a) Krishnaramani v. Ananda Krishna ( 1869 ) 
4 Beni?. L. R. O. C. 231. 
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the expenditure of any money consists in feeding the poor, is a valid object of 
tcakf (b). It is, however, competent for a Mahomedan to create a trust in perpetuity 
under the Wakf Act, VI of 1913. 

Principle of the section. — This section is framed on the lines of English Law 
now consolidated in sections 164-166 of the Law of Property Act 1925 (c) which 
re-enacts with certain alterations, the Accumulation Act of 1800 known as the 
Thellusson Act (</), which is not an enabling but a disabling Act. Prior to the 
passing of that Act an accumulation could be directed for any period provided it 
did not violate the perpetuity rule. The section has been enacted to restrict accu- 
mulation and to prevent settlors from taking full advantage of the liberty which 
they had to tie up property for successive lives. It only permits accumulation in 
respect of two periods, viz., life of the transferor and an alternative period of 18 
years from the date of the transfer. A transferor may direct accumulation for the 
life of himself or 18 years from date of transfer, whichever be the longer of the two. 
Ho is not bound to mention only one of the two periods, which are alternative and 
not cumulative. It also permits accumulation as to three objects which are specified 
in sub section (2), viz., (a) payment of debts of the transferor or person taking 
interest under the transfer, or (b) provisions for raising portions for children or 
remoter issue of the transferor or any of the other person taking an interest in the 
transfer, or (c) preservation or maintenance of the property transferred. 

Void to what extent. — The effect of an invalid provision is to render void accu- 
mulation which exceeds the longer of the two statutory periods. In the event of a 
direction for accumulation exceeding the longer of the two statutory limits, the 
accumulation for the entire period is not void but only so far as it infringes the 
period allowed by the statute. 

Illustrations. 

(a) A settlor by deed directs accumulation for 25 years and himself lives for 
40 years, from the date of the transfer. The accumulation for 25 years is good. 

(b) A settlor directs accumulation for 25 years and lives for 17 years. The 
accumulation for 18 years is good. 

(c) A transferred stock to trustees with a direction to accumulate* the divi- 
dends during the joint lives of M. and N. The direction is good for so much only 
of the joint livos as expired between the date of the deed and A.’s death. Re. 
Rosslyn's (Lady) Trust (1848) 16 Sim. 391, 60 E. R. 925. 

The property and the income thereof shall be disposed of. — In the event of the 
accumulation being directed for a period longer than either of the two permitted 
limits the accumulation will bo allowed till the longer of the two periods permitted 
by the section expires and at the determination of such poriod the property and the 
income shall be disposed of as directed on the expiration of the accumulated period. 

Illustration. 

A settles property in trust for B and directs it to be delivered to the latter 
with the accumulated incomo at the end of 25 years. A dies five years after the 
settlement, tho property shall bo delivered to B with the accumulated income at 
the end of 18 years from tho date of tho instrument. 

Life estate. — Tho restrictions as to accumulation imposed by tho section relate 
to all classes of interest created by deed. If an interest is given to a person for 

lb) Ramanadham v. Vada Lcwai (1911) 34 Mad. I (e) 15 Geo. V. C. 20. 

' ’ 12 . I W> 39 and 40 Geo. Ill, C. 98. 
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life no accumulation of income of the whole or part which infringes the rule laid in S, 17 
the section will be permitted. The section does not recognize any accumulation 
being made other than for the three objects excepted as also during the two periods 
permitted. The words “ transfer of property ” used in the section are defined by 
section 5 to mean an act by which property is conveyed by a living person in present 
or in future to one or more other living persons, or to himself, or to himself and one 
or more living persons. This definition is wide enough to cover trusts and settle- 
ments so that a person obtaining a lifeestato under a settlement would bo included 
in section 17. 


At the end of the last mentioned period. — These words refer to the words of 
the section immediately preceding them, viz., “the longer of the aforesaid periods.’* 

Effect of an invalid direction. — In case of an absolute gift a trust for accumula- 
tion which exceeds the prescribed period is rejected as to the excess and the gift 
takes effect free from such excess (c). When the primary gift is not absolute the 
effect is not to accelerate the interest of those who take subject to such trusts!/). 
If a trust for accumulation has been allowed to continue after the statutory period 
for accumulation there would be a resulting trust of the income arising during 
the forbidden period in favour of the settlor and if he be dead it will rovert to his 
estate (j/). 


Exceptions within certain limited periods. — 'Iho section deals with restrictions 
as” to accumulation but provides two periods during which and three objects for 
which a condition as to accumulation shall bo held valid. \Y ith regard to the periods, 
the section first contemplates the case of a man who settles property, otherwise 
than by will, in which case ho may direct that the rents and profits be accumulated 
during Ins lifo. Tho settlor cuimot direct an accumulation during his life and some 
further period. The second of the two periods contemplates an accumulation which 
is to commence from tho date of tho settlement and to last for a poriod of 18 years 
thereafter. No such accumulation is to go on for more than Ih years. Iho two 
periods are alternative and not cumulative. The settlor can select one of the two 
and not attempt to add one to the other so that the accumulations cannot be per- 
mitted to bo endured during both the poriods (/<)• Therefore when one period 
has boon applied and exhausted a second poriod cannot be applied in order to 
extend tho time for accumulation (i). 

Exception from statutory restrictions : — 

Payment of debt — 

(a) of the transferor, or 

(b) any other person taking any interest under the transfer. 

The provision of portions — 

(a) For children or remoter issue of the transferor. 

(b) For children or remoter issuo of any person taking any interest under 
the transfer. 

Preservation or maintenance — 

(a) of the property transferred. 


to Trickey v. Trickey (1832) 3 My. & K. 560, 
1*40 E. R. 213; Cotnbe v. Hughes (1865) 34 
L. J. Ch. 344, 46 E. R. 531. 

(/) Heltleton v. Stephenson (1849) 18 L. J. Ch. 
191, 64 E. R. 518 ; Green v. Goscoyne (1865) 
34 L. T. Ch. 268. 46 It . I<. 1038. 

11 


(g) Re. Rosslyn’s (Lady) Trust (1848) 13 Jur. 27, 
60 E. R. 925. 

(5) Wilson v. Wilson (1851) 20 L. J. Ch. 365. 61 
E. R. 111. 

(i) J agger v. J agger (1883) 25 Ch. D. 729. 
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Debts within the exception.— Debts may be secured O' ) or unsecured, may be 
present, future or contingent (k), may be due by the transferor or a stranger (l), 
but the exception will not include a provision for accumulating income to recoup 
capital applied in discharge of a debt (m). A trust for payment of debts unlimited 
in duration is not void (n). The provision for payment of debts must be bona fide (o). 
After debts are satisfied the accumulation can only be for the statutory periods and 
subject to the statutory restrictions. 

Portions for children. — These are within the exception to the prohibition 
against accumulation. A portion means a sum of money secured to a child out of 
property, out of the income of which, a provision is made for the parent (p). They 
are not restricted to children in existence but include remoter issue who may be 
children coming into existence afterwards (q). It includes portions directed to 
be raised by an instrument other than the trust which contains a clause for accumu- 
lation (r). The law as to accumulation in England prior to its repeal by the Daw of 
Property Act, 1025, was the Accumulation Act, 1800, known as the Thellus- 

son Act. 

Preservation or maintenance of the property transferred.— This exception 
provides for the accumulation of income in respect of the maintenance or preserva- 
tion of the property which forms the subject-matter of the transfer. This is com- 
monly found in trusts and settlements of immoveable properties where the settlor 
makes a provision that a certain definite proportion of the income should be allowed 
to accumulate as a reserve fund for the purpose of repairing the property should 
occasion arise. The rule which prevents accumulation beyond the two permitted 
limits does not apply to such a case. The provision, however, must be made for 
repairs, that is, keeping up the property in good and tenantable condition, commonly 
known as the sinking fund. A direction to lay out money for building houses on 
the land would be within the section whilst improvements which in substance could 
be regarded as “ maintaining in good habitable repair houses and tenements on the 
property would bo outside the accumulation clause ’ (s). The provision must be 
in respect of the property transferred. 

Transfer of property for benefit of the public.— Transfers of property for the 
benofit of the public in the advancement of religion, knowledge, common health, 
safety, or any’ other object beneficial to mankind are not within the restrictions 
imposed by this section (0- The meaning of public purposes is wider than charitable 


purposes. 

Savings out of income. — Savings out of income are not within the operation 
of the section and therefore trustees are not prevented by reason of this section 
from making accumulations on savings (u). 

Presumed intention of the Act. — It must not, however, be supposed that the 
Act prevents accumulation during minority or the respective minorities of bene- 


(i) 


(A) 


(i) 

(**»> 

('») 

(o) 

(P) 


Uacon v. Proctor (1822) iurn & R. 31, 37 E. 
R. 1005; Bateman v. HotchUin (1847) 10 
Boav. 426, 50 E. R. 646. 

Varlo v. Laden, (1859) 6 Jur. N. S. 257, 45 
E. R. 339: He. Hurlbait , Hurlbatt v. Hurlbatl 
(1910) 2 Ch. 553. 

Barrington v. Lutdell (1852) 17 Jur. 241, 42 
E R 958 

Re. Healhcote, Heathcote v. Trench (1904) 1 
Ch 826 

Bateman v. liotchhin (1847) 10 Hcav. 426, 
50 E. R. 646. 

Mathews v. Kehle (1868) 3 Cli. 091. 

fona v. Maggs (1852) » H-ve i. *8 K R 


(#/) Beech v. St. Vincent ( Lord) (1850) 19 L. J. Ch. 
130, 64 E. R. 658; In re. Slevens, Kilby v. 
Betts (1904) 1 Ch. 322. 

(r) Bourne v. Buckton (1851) 21 L. J. Ch. 193, 
61 E. R. 275; Beech v. St. Vincent (Lord) 
(1850) 19 L. J. Ch. 130, 64 E. R. 658. 
is) Vine v. Raleigh (1891) 2 Ch. 13 ; Re. Gardiner. 
Gardiner v. Smith (1901) 1 Ch. 

Mason, Mason v. Mason (1891) 3 Ch. 467. 
(I) See see. 18 of the Transfer of Property Act. 

(u) Lindsay's -Trustees (1911) S. C. 584 ; sec 41, 
Indian Trusts Act, 1882; see Tatteriall v. 
Peel, in re. Pee I (1936) 1 Ch. 161. 
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ficiaries under the settlement or oven successive accumulations, for instance, 
accumulation during the life of the transferor and thereaftei for the benefit of the 
child during minority may bo made. Here there are successive accumulations to 
be made of what practically, if not theoretically, is the same fund, which accumula- 
tions taken together may last a considerable time. These periods may when added 
together amount to considerable time yet the periods in question are not really 
within the vice against which the Act is directed. A settlement may be mode 
directing accumulation during the life of the transferor and thereafter a life-interest 
may be given to a child. In such a case the life of the transferor may lengthen out 
for more than 50 years at the end of which a child may bo bom who may not attain 
majority till 21 years after the settlor's death and therefore accumulation would go 
on for 71 years. When a beneficiary is of full age a trust for accumulation operates 
to postpone his enjoyment, but in the euse of an infant his inability to give a receipt 
would in any case postpone his enjoyment during his minority. A man may direct 
a settlement of property upon A. for life and after his death upon his children on 
attaining 18 years and if he goes on to provide that during the minority or respective 
minorities of his children the income of the property shall be accumulated, it is only 
a clause in common form the validity of which lias never been doubted (v). The 
restrictions apply to a lunatic (w). 

Instances where the section does not apply. — The section does not apply to a 
direction to keep up a policy on foot (.r), or to property situate in foreign lands to 
which the Act does not apply ( y ), or when funds are sottlcd by a foreign settle- 
ment (z), or where the settlor is domiciled in a foreign land to which the Act does 
not apply, though he settles a fund in the land to which the Act applies (a) or to 
savings of income. 

Law of Property Act, 1925. - -Section 1($4 runs as mu lor : — 

(1) No person may by any instrument or otherwise settle or dispose of any 
property in such manner that the income thereof shall, save as hereinafter men- 
tioned, bo wholly or partially accumulated for any longer period than one of the 
following, nainoly : — 

(a) the life of the grantor or settlor ; or 

(b) a term of 21 years from the death of the grantor, settlor or testator; or 

(c) the duration of the minority or respective minorities of any person or 

persons living or cn ventre *a mere at the death of the grantor, settlor or 
testator ; or 

(d) the duration of the minority or respective minorities only of any person 
or persons who under the limitations of the instrument directing the accu- 
mulations would, for the time being, if of full age, be entitled to the income 
directed to be accumulated. 


In every case where any accumulation is directed otherwise than as aforesaid, 
the direction shall (save as hereinafter mentioned) bo void und the income of the 
property directed to be accumulated shall, so long as the same is directed to be 


(v) Tench v. Cheese (1855) 6 De G. M. & G. 453, 
43 E. R. 1309 ; see s<c. 41 of the Indian 
Trusts Act II of 1882; sec 42, Conveyanc- 
ing and Law of Property ct, 44 and 45 
Vic. c. 41. 

(u-) Mathews v. Keble (1808) 3 Ch. App. 691. 

<») Dassil v. Lister (1851) 9 Hare, 177. 68 E. R. 
464 ; Re. Vaughan, Hal/or, I v. Close (1883) 


\V. N. 89 ; Vine v. Raleigh (1891) 2 Ch. 13 ; 
Re. Gardiner, Gardiner v. Smith (1901) 
1 Ch. 697. ’ 

(v) LUis v. Maxwell (1849) 12 Be.iv. 104, 50 E R 
1000. 

(f) Heywood v. Heywood (1800) 29 Be,,v. 9 54 
E. R. 527. 

(a) Haldane v. F.chford (1871) 24 I . T. 934. 
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Ss. (7-18 accumulated contrary to this section, go to and be received by the person or persons 

who would have been entitled thereto if such accumulation had not been directed. 

(2) This section doe9 not extend to any provision — 

(i) f° r payment of the debts of any grantor, settlor, testator or other person 

(ii) for raising poitions for — 

(a) any child, children or remoter issue of any grantor, settlor or 
testator ; or 

(b) any child, children or remoter issue of a person talcing any interest 
under any settlement or other disposition directing the accumula- 
tions or to whom any interest is thereby limited ; 

(iii) respecting the accumulation of the produce of timber or wood ; 

and accordingly such provisions may be made as if no statutory restrictions on 
accumulation of income had been imposed. 

(.1) The restrictions imposed by this section apply to instruments made on or 
after the twenty-eighth day of July eighteen hundred, but in the case of wills only 
where the testator was living and was of testamentary capacity after the end of 
one year from that date. 

In case of direction for excessive accumulation the law is different in India and 
in England. Suppose A. makes a settlement of his property directing accumula- 
tion for 100 years and dies at the end of 19 years after the date of settlement. In 
such a case the accumulation would be good for the life of the transferor which is 
the longer of the two periods permitted by the section. On death of the settlor, 
“which would bo the end of the last mentioned period,” the property and the income, 
according to the section, is to be disposed of as if the 100 years during which 
the accumulation had boon directed had elapsed. Now under the English Act, 
section 164, a direction contrary to the four periods permitted therein is altogether 
void. Further, the Indian Act provides that at tho end of 19 years the property and 
the income shall be disposed of as if the period had olapsed. 

Sections 14 and 17. — Except within certain limits specified, both sections aim 
against tying up in perpetuity, tho one, of lands, and the other, of the income 
arising therefrom. 

18. The restrictions in sections 14, 16 and 17 shall 

not apply in the case of a transfer of pro - 
(or tanclit of^public. perty for the benefit of the public in the 

advancement of religion, knowledge, com- 
merce, health, safety, or any other object beneficial to 
mankind. 

Changes ill the section. -Mention of section 16 has been omitted and section 
17 has been addod. Reference to section 16 has boon omitted both from the present 
section as well as soction 10 in view of tho fact that as amended it no longer provides 
tho caso of a failuro of a transfer. Soction 17 has boon added as restrictions as to 
accumulation are not to be applicable to charities. It lias already boen pointed out 
that in India, although infringing tho rulo against perpotuities, Hindu and Maho- 
modan roligiotis endowments have boon uphold (6). 


(b) Kajendra Lall v. Raj Coomari (1907) 3-1 Cal. 
5; Hamanadham v. Vada Lewai (1911) 


34 Mad. 12 ; Sarojini v. Gnanendra (1910) 
23 C. L. J. 241. 
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Private charities. — -The section does not apply to dimities in which the public S. 18 
are not interested. 


Resulting trust. — Section 83 of the Indian Trusts Act (II of 1882) enacts “where 
a trust is incapable of being executed, or where the trust is completely executed 
without exhausting the trust-property, the trustee in the absence of a direction to 
the contrary, must hold the trust -property or so much thereof ns is unexhausted, 
for the benefit of the author of the trust or his legal representative.” 

Illustration (c) to the section is as follows : — 

(c) A conveys land to B upon trust to sell it and apply one moiety of the 
proceeds for certain charitable purposes and the other for the maintenance of the 
worship of an idol. B sells the land, but the charitable purposes wholly fail and the 
maintenance of the worship does not exhaust the second moiety of the proceeds. 
B holds the first moiety and the part unapplied of the second moiety for the 
benefit of A or his legal representative. 

Indian Succession Act. — Section 118 of this Act, while controlling bequests to 
religious or charitable uses enumerates, by way of illustrations, the following 
examples of religious or charitable uses: (1) relief of poor people, (2) maintenance 
of sick soldiers, (3) erection or support of a hospital, (4) education and preferment 
of orphans, (f>) support of scholars, (6) erection or support of a school, (7) building 
and repairs of a bridge, (8) making of roads, (9) erection or support of a church, ( 10) 

repairs of a church, (11) benefit of ministers of religion, (12) formation or support 
of a public garden. 


Charity.— Tho purposes mentioned in the section are charitable purposes or 
objects for the public benefit. The word “ charity ” is not defined by the Act but 
it must be understood in the sense in which lexicographers use it and not in any way 
connoting anything which English lawyers understand by that term. The English 
cases upon the technical meaning of the word “ charity ” are no guide nor are we 
concerned with the preamble of tho English Statute, 43 Eliz., c. 4. 

In England, under the Statute 43 Eli/,, c. 4, the word “charitable” has a 
specific moaning much wider than its natural signification, and the statute may be 
referred to for the definition of what is “ charitable.” In order to ascertain what 
are charitable purposes, recourse is usually had to the preamble of the Statute 
43 Eh/,, c. 4, which preamble has been reproduced in the Mortmain and Charitable 
Uses Act (1888) (a l and 52 Viet, c. 42), though the latter enactment otherwise 
repeals the former. In Commissioners for Special Purpose* of Income-tax 
v. PAmcI (c), it was held that tho word “charity ” is by no means limited to the 
exact forms of it enumerated in the Statute of Elizabeth and that in its legal sense 
it comprises four principal divisions, viz : 

(1) trust for tho relief of poverty; 

trust for tho advancement of education ; 
trust for advancement of religion ; ami 

trust for other purposes beneficial to the community not falling under 
any of the preceding heads. 

But in India there is no such statute and it must not be assumed that the word 
charitable ” in both countries represents the same category of interests. 


( 2 ) 

(3) 

(4) 


(e) (1891) A. C. 531. 
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“ Such charitable or public purposes as my trustee thinks proper.” — Such a direc- 
tion. by the House of Lords, has been held as void for uncertainty (</). It is in 
effect giving someone else power to make a will for him instead of making a will for 
himself. The Bombay High Court has held that a gift by will of the residue to 
‘ such charities as the trustees may think deserving ” is a good gift, the objects 
being wholly charitable (c), following Moggridge v. Thacku eU (/), in which it was held 
that where the execution is to be by a trustee with general or some objects pointed 
out there, the Court will take the administration of the trust. The Court of the 
Judicial Commissioner of Nagpur has held such a bequest void (y). 

Christians.— It has been held that a devise for the support of hospitals by an 
Englishman was a valid devise and one to which the Court would give effect as 
being a charitable trust within the scope of 43 Eliz., c. 4. The Statutes of Mortmain 
not being applicable to India, the Court will carry out such a trust when the subject 
is immoveable property just as it would if it had been personal property ( h ). In 
British India a bequest for a purpose which is charitable within the meaning of 
that term in English is valid and the Indian Trusts Act, 1882, will apply to it. 
But if it is a devise in the alternative for purposes which are not charitable though 
benevolent or philanthropic then it is void (/). 

Hindus. — Under Hindu Law, even prior to the Amending Act of 1929, if there 
was a valid dedication for religious purposes it was not invalid because it trans- 
gressed the rule forbidding the creation of perpetuities. A Hindu idol is capable of 
being endowed with property and no express words of gift to such idol in the shape 
of trust or otherwise are required to create a valid dedication ( j ). The establish- 
ment of an image and the worship of a Hindu deity are valid charitable objects (k). 
A direction to spend the income in feeding poor indigent Hindus is valid (l). 

So also a trust for the performance of ceremonies and giving feast to Brahmins 
is valid (m). 


The establishment and maintenance of a nadavaral , the building of a well and 
cistern for animals to drink water from, have been held to be charitable objects (n). 

A direction for distribution of an ascertained sum amongst poor relatives, depen- 
dents and servants as also a gift to a University, are valid charitable objects (o). 


Whore thore was a Hindu temple with dharinanala and sadavarat attached to 
it ami the surplus funds not required for the service of the temple wore to be applied 
for fooding travellers and maintaining a nculavarat , it was held that the intention 
of the foundor was to devote the property to public religious anti charitable pur- 
poses (p). 


To food the really needy and poor, to spend for the annual sradhaa or anniver- 
saries of tho father, mother and grandfather, the feeding of Brahmins, expenditure 
for marriage of daughters of poor and of the poor Brahmins and towards the educa* 
tion of tho sons of the poor as the trustee shall think fit, are valid charitable pur- 
poses ( 7 ). 


(</) Grimond v. Grimotid (1905) A. C. 124 ; Blair 
v. Duncan (1902) A. C. 37. 

U) Smith v. Massey (1906) 30 Bom. 5(H). 

(/) (1803) 7 Vcs. 36, 32 K. R. 15. 
e) Likins v. Cullen (1917) 13 N. L. K. 51. 
n) Broughton v. Mercer (1875) 14 Ben#. L. K. 442. 
t) Likins v. Cullen (1917) 13 N. L. K. 51. 

/) Bhuggobulty v. Gooroo Prosonno (1898) 25 
Cal. 112; Manohar v. I.akhmirani (1887) 
12 Bom. 247. 


(A) Bhupaii v. Ram La! (1910) 37 Cal. 128. 

(/) Rajendra ImU v. Ra j Coomari (1907) 34 CaL 5. 
(wi) Lakshmiskankar v. Vaijinalh (1882) 6 Bom. 
24. 

(n) Jamnabai v. Khimji Vullubdass (1890) 14 

Bom. 1. 

(o) Manorama v. Kali Charan (1904) 31 Cal. 166. 

( p ) Jugalkishore v. Lakshmandas (1899) 23 

Bom. 659. 

(</) Dwarkaiuith v. Burroda (1879) 4 Cal. 443. 
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Giving of alms for the testator’s spiritual benefit is void for uncertainty (r). 

Trust for the performance of Durga and Lakshmi Pujahs are valid (s). 

Gifts to hospitals are valid. The institution to be benefited need not be a 
corporate body. It is sufficient if there be some responsible authority charged with 
the general administration of the funds of the institution (0- A bequest for foeding 
Brahmins on the day following the night of Sivratri is valid (w). Offerings by 
followers of the Radha Swami religion to the spiritual head do not constitute a 

charitable trust (t'). 

Mahomedans. — Transfers by a Mahomedan for the benefit of the public ate 
governed by the Mussahnan Wakf Validating Act, VI of 1913, made to operate 
retrospectively by Act 32 of 1930. The application of the rule in this section is 
excluded by section 2 of the present Act. As tvakjs, trnnsfois for the following 
purposes have been held valid religious and charitable purposes or objects. 1' ateha 
and ktulain sharif (tv), the celebration of the birth of Ali Murtaza, the expenses 
of keeping tazia* in the month of Muliarrain, the anniversaries of the deaths of 
members of the waqif's family and the expenses for repairs of imambara (x), the 
expenses of the annual fateha of the waqif, of hor husband and members of hei family, 
the annual expenses of burning lamps in a mosque and the salary of haftz and readers 
of Koran (y). 

A trust for the benefit of the poor for aiding pilgrimages and marriages, and 
for the support of wells and temples are charitable objects (z). 

Dedication for the upkeep of and other ceremonies at a private tomb is not 
valid, it being neither religious nor charitablo (a), unless it has relation to shrines 
and tombs of groat religious teachers and saints (/>), nor is the reciting of Koran 
over the tomb of a private person (c). 

Parsls. — Trusts and bequests of lands or money — for the purpose of devoting 
the incomes thereof in perpetuity for the purpose of performing mulct ad, baj, 
yejuahni and other like ceremonies, are valid “ charitable ” bequests (d). 


Trust for ‘masses.’ — In England these trusts were at one time held bad under 
the effect given to the Statute of Edward VI and on general grounds of public 
policy as being superstitious. The question whether or not this was part of the law 
brought by tho English into India was answered in the negative as to Hindus in 
Advocate General v. V ishvanath (e), as regards Christians in Andrews v. Joakim(f), 
and as to Armenians in Colgan v. Administrator General of Madras (g). 


A recent decision of the English Court has held that a gift for tho saying of 
masses is charitable as being for tho advancement of religion, (1) because it enables 
a ritual act to bo performed which is the central act of religion of a large proportion 


(r) Joseph F.iehiel v. Aaron Hye (1870) 5 Bene. 
1.. R. 433. 

(j) Prafulla Chunder Mullick v. Jogendra Nath 
Sreemany (1905) 9 C. W. N. 528. 

(I) Fantndra Kumar v. The Administrator 
General of Bengal (1901) 6 C. W. N. 321. 

(«) Kedar Nath v. Atul Krishna (1908) 12 C. \V. 
N. 1083. 

(v) Chholabhai v. Jpan Chandra (1935) 57 All. 
330. 

(a) Fhul Chand v. Akbar Yar Khan (1897) 19 
All. 211 ; Kamanandan v. Vada Levva i 
(1917) 40 Mad. 116, 44 I. A. 21. 

(*) Biba Jan v. Kalb Husain (1909) 31 All. 136. 
ly) Maxhar Husain Khan v. Abdul Hadi Khan 
(1911) 33 All. 400. 


(r) Fatmabibi v. The Advocate General oj Bombay 
(1882) 6 Bom. 42. 

(a) Kaleloola v. Nuseerudeen (1895) 18 Mad. 201 : 

Zooleka Bibi v. Syed Zynul (1904) 6 Bom. 
L. K. 1058. 

( b ) Zooleka Bibi v. Syed Zynul (1904) 6 Bom. 

L. R. 1058 ; Kaleloola v. Nuseerudeen 
(1895) 18 Mad. 201. 

(c) Kunhamuthy v. Ahmad (1935) 58 Mad. 204. 
\d) Jamshedji v. Soonabai (1909) 33 Bom. 122; 

Limjt Nourojt v. Bapooji Rutlonji (1887) 
II Bom. 441, dissented Iroin. 

( e ) (1870) I Bom. II. C. R. App. p. 9. 

(/) (1869) 2 Bcng. L. R. 148. 

( f ) (1892) 15 Mad. 424. 
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S. 18 Christian people, and (2) because it assists in the endowment of priests whose 
duty it is to perform the act ( h ). 

Idol, not moveable property. — There may be purposes for which an idol, consi- 
dered with reference to the material substance of which it is composed, may be 
regarded as moveable property. But an image considered as a legal or spiritual 
entity cannot properly be said to be the subject of gift (t). 

Dharam. A gift to dharam is void (j). The objects which can be considered 
to be meant by that word are too vaguo and uncertain for the administration of 
them to bo under any control (k). The law on this point is the same in the mofus- 
ail as in the Presidency towns (/). 

Kherat. The word kherat is used by Mahomedans as dharam is used by Hindus 
as expressing alms or charity. Cases are met with where Mahomedans have used 
the words dharam and kherat together, which may be construed as a composite 
phrase. But these words are synonyms, one derived from the Sanskrit and the 
other from the Arabic, tho former probably due to Hindu ancestry, the latter to 
Islamic religion. It cannot, however, be said that the vagueness of the word 
dharam is clarified by its conjunction with the more definite term kherat ; for it 
might with equal justice be said that tho dofinitenoss of the word kherat is obscured 
by the word dharam nor is it easy to concede that kherat is a definite term. A 
bequest so made was considered void for uncertainty by tho Bombay High Court 
(Crump, J.,) where tho parties were Borahs (mi), but a bequest for dharma-kriya 
was hold valid by Mirza, J., where tho parties were Cutchi Memons (n). 

Limitation over of property from one charity to another.— A contingent limita- 
tion over of property from one charity to another is not within the principles of the 
rule against porpotuities because a valid perpetuity is created by the first gift and 
so the gift over on an event beyond the limit of porpetuities cannot tend to make the 
property more inalienable. That is to say, a gift to a charity for charitable purposes 
with a gift over on an event which may be beyond ordinary limits of perpetuities 
by another charity is not illegal (o). The exception to the rule of perpetuities in 
favour of a charitable bequest as laid down in Christ's Hospital v. Grainger ( p ) not 
having been embodied in section 114 of tho Indian Succession Act, the Calcutta 
High Court did not apply that decision to this country ( q ). That case was of a 
will. Ihoro is nothing in tho Indian Succession Act corresponding to section 18 of 
the Transfer of Property Act and it is submitted that a case under this section 
would bo decided on the linos of Christ's Hospital v. Grainger (p). 

Cy-pres doctrine. — The preponderance of authority is for the proposition that 
this doctrine is applicable in wills and not in deeds. Between the applicability of 
tho cy-pres doctrine and the failure of a charitable trust for the non -satisfaction of a 
condition precedent, tho distinction is that in the former there is the breakdown of 
tho machinery required to carry out a validly -created charitable trust and in the 



secs. 18-19.] 


VESTED INTEREST. 


169 


latter there is the initial failure of the conditions essential to bring the trust into 
existence (r). 

Language and religion.— A Division Bench of the Madras High Court, while 

differing as to whether a trust for the spread of the Sanskrit language was void or 

not, held that a trust for the spread of the Hindu religion was void for uncertainty 
of its object (a). 

Superstitious uses. The English Law relating to superstitious uses does not 
apply in India (/). 


Vested interest. 


19. Where, on a transfer of property, an interest 

therein is created in favour of a person 
without specifying the time when it is to 
take effect, or in terms specifying that it is to take effect 
foithwith, or on the happening of an event which must 
happen., such interest is vested, unless a contrary intention 
appears from the terms of the transfer. 


A vested interest is not defeated by the death of the 
transferee before he obtains possession. 

Explanation. An intention that an interest shall not 

be vested is not to be inferred merely from a provision 

whereby the enjoyment thereof is postponed, or whereby 

a prior interest in the same property is given or reserved to 

some other person, or whereby income arising from the 

property is directed to be accumulated until the time of 

enjoyment arrives., or from a provision that if a particular 

event shall happen, the interest shall pass to another 
person. 

The section. -On a transfer of property— an interosfc is said to be vested when 

(1) no time is specified as to when it is to take effect, or 

(2) according to the terms thereof it is to take effect immediately, or 

(3) it is to tako effect on the happening of an event which must happen. 

Possession. Death of transferee before possession does not divest a vested 
interest. 


Presumption.— There is no presumption against a vested interest by reason of 

(a) the enjoyment having been postponed to a future date, or 

(b) a prior intorost is given or reserved to another in the same property, or 

(c) income is to bo accumulated till arrival of the date of enjoyment, or 

(d) the interest is to pass to another on the happening of a particular event. 
Construction. Soctions 19 to 34 relate to rules of construction. 


(r) 

U) 


Santana Ray v. The Advocate General of 
Rencal (1921) 48 Cal. 124. 
Venkatanaraumha v. Subba Rao (1923) 4fi 
Mad. 300. 


(1) Khusakhand v. Mahadev^iri (1875) 12 B. H. 
C. 214 ; The Advocate General v. Vishvanath 
(1870) 1 Bom. II. C. App. 9 ; Joseph Exektel 
v Aaron Uye (1870) 5 Ben,?. L. R. 433. 


Ss. 18- 
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Time limit for vesting. — The law is always in favour of construction which 
vests the estate absolutely and indefeasibly at the earliest moment (m). 

According to the section, unless a contrary intention appears from the terms 
of the transfer, an interest therein vests immediately when created in favour of a 
person : 

(a) without specifying the time when it is to take effect, or 

(b) in terms specifying that it is to take effect forthwith, or 

(c) on the happening of an event which must happen. 

If a bequest is to a person for life and after his death to his children the vesting 
is not postponed to the death of the life tenant (v). 

When in doubt. — In case of doubt the Court leans to that construction which 
leads to an early vesting (•••). • 

Vest; vested. — An estate or interest may vest either in possession or in interest. 
When it gives a present right to immediate enjoyment or possession it is said to be 
vested in possession. It is said to be vested in interest when it gives a present 
right to future possession or enjoyment. , 


Illustration. 


A trust is made for A for life and after his death to B absolutely. A’s estate 
is vested in possession and B’s in interest. If B dies before obtaining possession 
the estate passes to his representatives. The word “ vested ” prima farie means 
vested in interest, but by force of a context it may have a different meaning such as 
“ vested in possession ” or “ indefeasibly vested ” (x). It. means “ come into 
possession ” anti not “ accrue in point of interest ” (»/). 

Words. — Words of futurity when introduced in a deed of transfer raise the 
question whether the enjoyment and possession of the estate are deferred or merely 
the vesting is postponed. 


The words “ to hold for the use and benefit of” the son or sons strongly support 
an immediate vesting of the interest. The words “to be made over are more 
consistent with the postponement of the vesting in possession of that which is 
vested in interest, than with the postponement of the vesting in interest itself as 
is implied by such words as “ to be transferred ” ( 2 ). As to the words “ on his 
attaining ” and “ when ” or “ if ” he shall attain “ twenty-three ” or “ at twenty- 
three ” there is no difference. All equally import contingency when they are 
contained in the gift itself and are uncontrolled by other portions of the deed (a). 
The expression “ aftor his death ” is taken to indicate merely the time when the 
gift over bocomes reduced to possession anti not the time when the right to such 
possession vosts. But if the boquest is to such children as may survive the testator 
or be living at his death, then the condition of surviving or being alive on his death 
would bo a condition precedent to the vesting and no child that does not survive 
will acquire a vested intorost. (6). In considering the vesting of estate under a 
bequest tho Judicial Committoo held that the vesting of the estate in the son was 


(u) Hervey-Bathurst v. Stanley (1876) 4 Ch. D. 

251; Re, Merrick's Trust (1866) 35 L. J. 
Ch. 418 

(v) Adams v. Gray, A. I. K. (1925) Mad. 599; 

Maitland v. Chalie (1822) 6 Mad. 243, 
56 E. R. 1084. 

(u>) Brocklebank v. Johnson (1855) 25 L. J. 
Ch. 505, 52 E. R. 581. 

(x) Re. Stevens. Clarke v. Slei'ens (1896) 40 Sol. 


Jo. 296. . _ _ * 

'y) Richardson v. Robertson (1862) 6 L. T. 75. 

I S etc day a I v. The Official Trustee of Bengal 
(1931) 58 Cal. 768. . 

(a) In re Francis Francis, v. Francis (1905) 

2 Ch. 295. 

(h) Adams v. Gray, A. I. R. (1925) Ma d- 599 ! 
Halifax v. Wilson (1809) 16 Vcs. 168, 33 

v % a ^ 
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not suspended by the direction that the estate should remain in the hands of the 
executor, who should “ make over the share ” of each on his attaining twenty-one 
years; those words merely pointed to the possession and enjoyment of the shares, 
which had already been vested (r). 


Statutory vesting. — The word ‘vest' is used specially to denote a transfer 
under a statute. Notable instances are — under the Presidency Towns Insolvency 
Act, III of 1909 («/), on a person being adjudicated insolvent his property vests in 
the Official Assignee — .so also under various provisions of Trustees Act, XXVII of 
I860, the Trustees and Mortgagees Powers Act, "XXVI II of 1806, the Indian 
Succession Act, 1925 (r), the Code of Civil Procedure in case of trustee's of public 
charities (/) and sale of moveable property by the Court (</). 


Limitation Act, 1908. — The words “ vested in trust " are used in section 10 of 
the Indian Limitation Act. It has been held while transfer of proprietary rights 
is not intended, more transference of management or control is not enough to satisfy 
the requirements of “ vesting ” ns contemplated by this section : a right to call for a 
transfer and to possess the property for the purpose of tin* trust and also the power 
to dispose of it according to the terms of the trust without reference to the owner 
are the essentials that constitute the “ vesting "(li). 

Indian Succession Act, 1925. — Section 119 is the vesting section as to wills. 
There are a number of illustrations to this section, but it is doubtful how far, if at 
all. it is p irmis-tiblc to refer to illustrations in one statute for the purpose of constru- 
ing another in similar terms. 


S. 19 


Contrary intention. — The explanation to the section illustrates what is not a 
contrary intention. There is no definition in the Act of “ convey ” or of ‘‘ property ” 
but it is to bo noticed that a transfer under section 5 of the Act means a conveyance 
of property not only in the present but also in future (/). The explanation to tin* 
section gives examples of vested interests which import a contingency. 


Transferee’s representatives. — On death of a transferee whose interest in pro- 
perty has vested, his representatives are entitled to the same. This is exemplified 
by illustration (i) to section 1 19 of the Indian Succession Act, 1925. And according 
to the present section a vested interest is not defeated by the death of the transferee 
before ho obtains possession. 


Enjuym;nt of interest postponed. — The explanation to the section deals with 
certain rules of presumption, one of them being that an inference should not be 
draw r n against the vesting of interest by reason of a provision in the instrument 
whereby the enjoyment of the interest is deferred. A similar provision is added in 
the explanation to section 1 19 of the Indian Succession Act, 1925, which is explained 
by illustration (ii) as follows : — 


A bequeaths to B Rs. 1 00 to be paid to him upon his attaining the age of 18 
years. Upon A’s death the legacy becomes vested in B. 

A testator died in 1896 bequeathing his property, with the exception of an 
annuity to his wife and some other specific legacies, to his only son who had attained 
his majority at the date of his father’s death, subject to restriction that ho should 
not bo allowed to enjoy it until the end of the year 1900. The Court held that the 


(c) Harris v. Brown (1901) 28 Cal. 621. 

(d) Section 17. 

( e ) Section 211. 

(/) Section 92. 

(?) O 21 r. 81. 


{It) Bidhut ibhushan v Amuimalh (1984) 61 Cal. 
119; Mahomed Hahteh Alum v. Anjutnun 
Ara Begum (1935) 62 Cal. 393. 

( i) .Sumsuddtn v A'tJu) Husnu (1907) 31 Horn. 
165 172. 
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S. 1 9 son took an immediate vested interest in the estate of the testator and the condition 
restricting his immediate enjoyment was repugnant and thus invalid (j). Reference 
was made to Hanson v. Graham (k) in which case the subject of immediate gifts 
postponing enjoyment and gifts postponed to or contingent on the donee attain- 
ing a certain age has beon discussed. 

The rule under which the Courts will set aside or disregard conditions or restric- 
tions as repugnant to a previous gift is well recognized in England and is thus stated 
by Lindley, L.J., in the case of Harbin v. Masterman (/). Now notwithstanding 
the general principle that a donee or legatee can only take what is given him on 
the terms on which it is given yot by our law there is a remarkable exception to this 
general principle. Conditions which are repugnant to the estate to which they are 
annexed are absolutely void and may consequently be disregarded. This doctrine 
underlies the rule laid down in Saunders v. Yautier (m) and enunciated with great 
clearness by Vico-Chancellor Wood in Gosling v. Gosling (n) and in 1 Yealherall v. 
Thornbugh (o) by Lord Justice James. The Judicial Committee of the Privy Council 
in Harris v. Brown ( p ) held that the vesting was not suspended by the direction that 
the estate should remain with the executor who should “ make over the share ” of 
each of the sons on his attaining twenty-one years, and that these words merely 
pointed to the possession and enjoyment of the shares which had already vested. It 
must be remembered that it is within a comparatively recent period that Indian 
settlors and testators have adopted English modes of creating interests in their 
estates. The only safe course is to give to the words their plain ordinary meaning. 

I he postponement of an adopted son’s estate during the widow’s life by agreement 
docs not make the son’s interest contingent, but he has a vested interest which he 
is entitled to deal with during the life of the adoptive mother (q). A settlor after 
making provision for his widow for life directed the trusteo to hold the rest of the 
trust estate .... for the use and benefit of the son or sons of the settlor 
to be made over ” to such son or sons on the attainment by him or them of the 
age of twenty-one years. It was held that the gift to the sons vested on the death 
of the tenant for life subject to a possibility of being divested in the case of sons who 
should fail to attain the ago of twenty-one, and therefore, tho gift was good (»*). 

A Portuguese inhabitant of Bombay by his will of I8G6 devised his estate in 
trust to pay tho dividends for the maintenance and education of his children until 
each of his sons should attain the age of twonty-ono when his or their share was to 
- be paid unto him or them. He further directed that whatever might remain of 
tho moneys collected by tho executors after all tho sons had attained twenty-one and 
the daughters had married, should bo distributed in equal parts between the sons 
and daughters that might bo surviving at tho time and in case any of his children 
should happen to dio under twonty-ono his or her share should be given to the 
survivors or survivor of them. It was held that tho sons took a vested interest on 
attaining tho ago of twenty -one and that the provision which related to distribution 
did not divest tho shares so vested («). 

A prior interest In the same property Is given or reserved to some other person. — 
The second rulo in the explanation is that vesting is not delayed by reason of the 


(;) Lloyd v. Webb <IH!'6) 24 Cal. 44. 

(<<) (1801) 0 Ves. 239, 31 E. K. 1030. 
(/) (1894) 2 Ch. Div. 184. 
lm) 1841) 4 Bcav. 115, 41 E. K. 482. 
(w) 1859) Joh. 265, 70 E. It. 423. 

lo) (1878) 8Ch. D. 261. 


(P) (1901) 28 Cal. 621. 

(q) Ual-.oant Singh v. loti Prascul (1918) 40 All. 

692. 

(r) Seu'Jayal v. Official Trustee of Bengal (1931) 

58 Cal. 768. 

(s) I)e Sousa v. Vas (1888) 12 Bom. 137 
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fact that a prior interest precedes. This is illustrated by illustration (iii) of section 
119 of the Indian Succession Act, 1925. 

A fund is bequeathed to A for life and after his death to B. On the testator’s 
death the legacy to B becomes vested in interest in B. 

A Hindu testator after giving his wife and his mother possession of his proper- 
ties, directed that on their death the sons of his sisters should hold the properties in 
possession and enjoyment. It was held by the Privy Council that the sons of the 

testator’s sisters took a vested interest in their respective shares at the testator’s 

death though their possession and enjoyment were postponed until the deaths of 

the mother and widow (/). The fact that the estate was subject to partial trusts or 
charges did not delay vesting (u). 

Direction to accumulate the income until time of enjoyment.— A gift of the 
interim income does not lead to the inference that there was an intention to delay 
the vesting. Where a legacy is directed to be paid at a particular age and the whole 
income is given in the meantime, that gives a present vested interest (v). There 
is not only a gift of the intermediate interest indicative of an intention to make an 
immediate gift, because, for the purpose of the interest, there must be an immediate 
separation of the legacy from the bulk of the estate; but a positive direction to 
separate legacy from the estate, and to hold it upon trust for the legatee when he 
shall attain twenty-five (w). The practice of the English Courts in disregarding 
direction for postponement of the enjoyment after coming of age of the devisee is 
follow ed in this country, and consequently, where a testator by his will directed that 
out of the net income of the estate he should spend Rs. 500 every year for main- 
tenance of each of his two disciples and when one of them, J., should attain the age 
of 50 years should give to him the net residue of his property or in case of his decease 
to the other disciplo S., it was held that the income of the property including all 
income accrued since majority must be paid to J., the Official Trustee retaining the 
corpus until J. should attain the ago of thirty years (x). 

This is so under section 119 of the Indian Succession Act, 1925, us per 
illustration (v). A bequeaths the whole of his property to B upon trust to pay 
certain debts out of the income and then to make over the fund to C. At A’s death 
the gift to C becomes vested in interest in him. 

fiift of interim maintenance. — Maintenance is noi equivalent to “inteicst” 
for the purpose of vesting a legacy (//). 

Vested subject to being divested. — These words mean that the estate when 
vested is defeasible on the happening of a particular event. Divesting clauses 
reecho a strict construction, as the law does not favour divesting. The condition 
for divesting and the intention to divest should he clearly made out (z). The fourth 
rule in the explanation that where thoro is a provision' that on the happening of a 
particular event, the interest shall pass to another person, does not import a 

U) Dhagabalt v. Kaluharan (1911) 38 Cal. 468. 

(u) Gaily Nath v. thunder Nath (1882) 8 Cal. 

378; Chunilal v. Hat Mult (190a) 24 Bom. 

420; ImIIu v. Jugmohan (1898) 22 Bom. 

409; J a tram v. Kuverbai (1885) 9 Born. 

491; Hadrulas v. Sundar Das, A. 1. R. 

(1927) Lah. 166; Hilaso v. Munni I.al 
(1911) 33 All. 558; Ranganalha v. Mohana- 
krishna, A. I. R. (1926) Mad. 645; Subra- 
maniam v. Subra maniam (1882) 4 Mad. 124 

(v) Re . Peek's Trusts (1873) L. R. 16 Eq. 221; 

Hanson v. Graham (J«0|) 6 Ves. 239, 31 
E. R. 1030. 


S. 19 


4 Beav. 115, 


(u-) Saunders v. Vautier (1841) 

41 E. R. 482. 

(*) Gosavi Shivagar v. Rivelt-Camac (1889) 13 
Bom. 463; Gosling v. Gosling (1859) I oh 
265 - 70 E- K- 423 followed ; ' H usenbltoy 
v. Ahmedbhoy (1901) 26 Born. 319 
(V) Puh/orJ v. Hunter (1792) 3 Bro. C. C 416 
29 h. R. 618; Re. Marlin, Take v. Gilbert 
(1887) 57 L. T. 471; Re. Winkle, Tuckjr 
v. Win tie (1896) 2 Cb. 711. 

De Souza v Vaz (1888) 12 Bom. 137; Adams 
v. Gray. A. I. R. (1925) Mad. 599. 


(*> 
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S. 19 postponement of vesting. Similar provision is made in explanation to section 119 of 
the Indian Succession Act, 1925, of which illustration (vi) affords an example. A 
testator gave his residuary estate to trustees upon trust to invest and divide the 
same among the children of his brothers A and B, the share of each son to he 
paid on his attaining the age of twenty-one and the share of the daughter on attaining 
that age or previously marrying with benefit of survivorship between and among 
all the said sons and daughters. The testator left suiviving his two brothers and a 
sister C. A and B both died before the eldest of the testator’s nephews or nieces 
attained twenty-one or married. In a suit by the widow and executrix of A for a 
declaration that the bequests were void, it was held that the legatees took vested 
interests, subject to being divested on death before the contingencies in the will 
happened, and that the period of distribution alone was postponed and the bequests 
were valid («). A bequest to A for life and afterwards to B but if he should be then 
dead to C and D in equal shares or the whole to survivor of them. B died in the life- 
time of the tenant for life as did also C and D. Held the gift to C and D was a vested 
interest in them as tenants in common subject to be divested if one only should 
survive the tenant for life (b). And where in a compromise of a suit between two 
brothers for possession of immoveable property it was provided that certain property 
should be held by one brother for his life and afterwards should go to the second 
brother if he survives the first the second brother was held to have taken a vested 
interest (<•)• So where a settlor made a trust for himself and his family and after 
his death, directed the trustee, after making provision for a monthly payment of 
Ks. 30 to the widow for life, to hold the rest of the trust estate .... 
“ for the use and benefit of the son or sons of the settlor, “ to be made over ” 
to such son or sons on the attainment by him or them of the age of twenty-one 
years, it was held the gift to the sons vested on the death of the tenant for 
life, subject, to a possibility of being divested in the case of sons who should fail to 
attain the age of twenty-one and, therefore, the gift was good (d). 

Mahoniedan Law. — The application of this section to Mahomedans is 
excepted (e). Gifts of future and limited estates resembling what we call vested 
remainders (/) arc not recognized by the Sunni Mahomedon Law, but they ore 
so recognized by the Shiah Law (ft). The latter point is not, however, free 
from doubt (/(). A mere tspcti aucceaaionis is unknown and not recognized (t). 

Life estate and vested remainder. — Certain lands were conveyed to a trustee in 
trust for A during his life and on his death to convey the lands to R provided that 
the trustee should at any time convey the lands to R if A should so desire. Held 
that the right of K was a vested interest (j). On a partition between a Hindu father 
and his three «onfl the father was given a life estate in certain lands and on his 
death the same to bo divided botween his three sons in cortain proportions ; held the 
interest of the sons was a vested remainder intholand (/*■). Under Hanafi Law a life 
estate is not recognized, nor can it be created. A Sunni Mahomodan female made a 
will in favour of her daughter whereby sho was to enjoy the property during her 

(g) hanoo Begum v. Mir Abed Ali (1908) 32. 
Boro. 172. 

(h) Jninabii v. R. D. Sethna (1910) 34 Bom. 604 
(612) ; Cassamally v. Currimbhoy (1912) 
36 Bom. 214 (253). 

(0 Abdool Hoostin v. Goolam Hoostin (1906) 
30 Bom. 304. . _ 

(j) V . Zoe v. Ma Mya May , A. I. R. (1930) 
Rang. 184. 

(k) Raghunalh v. Madkav (1923) 25 Bom. L. R. 
456. 


(а) Maseyh v. Fergussoti (1879) 4 Cal. 304. 

(б) Hr crime v. Kenyon (Lord) (1818) 3 Mad. 

410, 56 K. R. 556: Re. Pichacorth . Stiailh 
v. Parkinson (1899) 1 C h. 642. 

(c) Sunder Uibi v. lull Rajendra (1925) 47 All. 

496. 

(d) Saida yal v. Official Trustee of Bengal (1931) 

58 Cal. 768. A 

Section 2, Transfer of Property Act, 1882. 
Abdul Wahid v. Nuran Uibi (1885) 11 Cal. 
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life but was forbidden to alienate it by way of sale, mortgage, gift, etc. She further 
directed that on the death of the daughter her step-eon and his descendants should 
take the property as absolute owners. The step-son having died during the lifetime 
of the daughter, it was held by Beaumont, C. J., that under the will the daughter 
did not take an absolute interest but a life-interest with remainder to the step-son 
but the remainder failed to take effect as ho did not survive the daughter. Held 
by Rangnekar, J., that the grant of a life-estate to the daughter operated under 
Mahomedan Law as a grant of an absolute estate. Mahomedan Law does not 
recognize a vested remainder (/). 

Where performance of an act Is not a condition precedent ; the transferee takes 
a vested Interest. — A certain person made a disposition of his property in favour 
of his wife by moans of a will which provided that the son should get the pro- 
perty after performing the obsequies of the mother in whose favour the disposi- 
tion was made. No provision was made in the will for the enjoyment of the 
property in case the son should die before performing the obsequies. Held, the 
condition of performing the obsequies was not a condition precedent and the son 
got a vested interest in the property (m). 

Interest dependent on the death of present holder. — Where in a compromise 
suit between two brothers for possession of immoveable proporty it was provided 
that certain property should bo hold by one brother for his life and afterwards 
should go to the second brother if ho survived the first, it was held that the second 
brother took a vested and not a contingent interest in the property so settled (n). 

Transferable and attachable. — A vested interest is transferable (o) and is there- 
fore susceptible of being attached and sold in execution of a docreo (/>). 

Postponement of adopted son’s estate during the widow’s life.— An agreement 
depriving the adopted son of his right to take possession of the property of an adop- 
tivo father is not prohibited by law. Where such an agreement gives a life estate 
to the adoptive mother and the remainder to the adopted son, the latter’s interest 
is not that of a contingent collateral Hindu reversioner, but (hat he lias a vested 
interest which ho is competent to deal with subject to the life estate of the mother. 
Ho is not barred by the provisions of section 6 (a) of the Transfer of Property Act of 
1882 from dealing with the proporty (q). 

Beneficiary's right to transfer of possession. — Under section 56 of the Indian 

Trust Act, II of 1882, where there is only one beneficiary and ho is competent to 

contract, or whore there are several beneficiaries and they are competent to contract 

and all of one mind, ho or they may require the trustee to transfer the trust property 

to him or them, or to such person as ho or they may direct. 

# 

Illustrations. 


(a) Certain Government securities are given to trustees upon trust to accumu- 


late the interest until A attains the ago of 


(() liasoolbibi v. Yusuf (1933) 35 Bom. L. R. 
64.3; Abdul Wahid Khan v. Mussamal 
Suran thbi (1885) II Cal. 597. 12 I. A. 
91 ; Abdul Kantn Khan v. Abdul (J ay u in 
Khan (191)6) 28 All. 342; Ilarfial Singh 
V. Lakhra) Kunwar (1908) 30 All. 406; 
Abdool Iloosem v. Goolam llocsein (1905) 
30 Bom. 304 ; hut see Saroobat v. Hussein 
Sotnji (1937) Bom. 18. 

(»**) Sarayana Ayyar v. Subbaraya Ayyar, A. I. R. 
(1929) Mad. 32. 

(n) Sundar Uibi v. I.al Kajetuira (1925) 47 All. 
496. 


24 and then to transfer the gross amount 


(o) UaJn Das v. Suntlar Das, A. 1. R. (1927) 
Lah. 166 ; Sundar liibi v. Lai Kaitndra 
(1925) 47 All. 496; Jhlaso v. Munni I.al 
11911) 33 All. 558; Hhagabat i v. Kali 
Charan (1911) 3K Cal 468; Unus (bunder 
Sircar v. Zahur J-atirna (1891) IS Cal. 164. 
17 1. A. 201 ; U. Zoe v. Ma Mva May 
A. 1. R (1930) Rang. 184. 

(p) Sundar Hibi v. Lai Hajendra (1925) 47 All 
496; U. Zoe v. Ma Mya May, A. 1. R. 
(1930) Rang. 184. 

(?) IS alii ant Singh v. Jot t Prasad (1918) 40 All. 
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S. 19 to him. A on attaining majority may, as the person exclusively interested in the 
trust property, require the trustees to transfer it immediately to him. 

(b) A bequeaths Rs. 10,000 to trustees upon trust to purchase an annuity for 

a, who has attained his majority and is otherwise competent to contract. B may 
claim the Rs. 10,000. 

(c) A transfers certain property to B and directs him to sell or invest it for 
the benefit of C who is competent to contract. C may elect to take the property 
in its original character. 

R'Khtol inheritance.— The right of a son or daughter or other heir of a person 
to inherit h,s property is not an estate in remainder or in reversion in immoveable 
property or an estate otherwise deferred in enjoyment. It is neither a vested nor a 
contingent right. It does not come within the definition of a “ vested interest ” 
in section 19 of the Transfer of Property Act, IV of 1882, or of “a contingent 
interest” in section 21 of the Act and section 119 of the Indian Succession Act. 
So far from being a vested or a contingent right, or a right in present or in future, 
it is, in the language of clause (a) of section 6 of the Transfer of Property Act (IV 
of 1882), “ the chance of an heir-apparent succeeding to an estate ” or “ a mere 
possibility ” of succession which cannot be transferred. 

A mere spes succession is is unknown to, and not recognized by, Mahomedan 
Law (r). 


Vested or contingent Interest for what purpose treated alike.— In New's case (a) 
it was held that whore there arises an emergency or a state of circumstances which, 
it may reasonably be supposed, was not foreseen or anticipated by the author of the 
trust and is unprovided for by the trust instrument, and which renders it desirable 
and perhaps even essential, in the interests of the beneficiaries, that certain acta 
should bo done by the trustees which they themselves have no power to do, and to 
which the consent of all the beneficiaries cannot be obtained by reason of some not 
being sui juris or not yot in oxistonce, the Court will exerciso its general administra- 
tive jurisdiction by sanctioning on behalf of all parties interested, those acts being 
done by the trustees. Lhis coso constitutes the high-water mark of the exercise 
by the Court of its extraordinary jurisdiction in relation to trusts. It shows how 
far the Court will go and boyond what point it will not go. When an advance under 
the above-mentioned circumstances wus sought out of the estate for the benefit of a 
minor who was a bonoficiary with a vested or contingent interest, the Court exer- 
cised its extraordinary jurisdiction and granted a reasonable amount (<). 

Onus. I ho burden of showing that in a transfer of property there is no vesting 
of interest, is on those who assert it (m). And the weight of the burden is aggravated 
by the elimination, in the explanation, of circumstances, which might, apart from 
the explanation, be thought sufficient to discharge it. 

Limitation expressed in form contingent construed as vested. — A leading 
authority for this construction is Boraston's case (u). Lands were devised for 
eight years and afterwards to remain with the executors till such time as H. should 
accomplish the ago of twenty-one and thereupon to him and his heirs and assigns 
for over. H. died before attaining twenty-one. It was contended that the re- 
mainder had not vested in him but tho Court hold otherwise, observing that the 


(r) Abdool House in v. Goolam Hoostin (1906) 30 
Bom. 304. 

•) (1901) 2 Cb. 534. 

I) Uajagopala Gramani v. Baggiammal (1933) 


56 Mad. 508. 

(u) Seivdayal v. Official Trust es of Bmgal (1931) 
58 Cal. 768. 

(if) (1587) 3 Co. Rep. 16a. 76 E. R. 664. 
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adverbs “ when ” and “ then ” only denoted the time when the remainder was to 
take effect in possession and not when it was to vest. The authorities on the subject 
were summed up in Muddison v. Chapman (to), in which it was laid down that a 


vested interest previously given is incapable of destruction except upon the clearest 
terms to that effect, contained in the limitation over and where a limitation over 
which though expressed in the form of a contingent limitation is in fact merely 
dependent upon a condition essential to the determination of the interest previously 
limited, the Court is at liberty to hold that notwithstanding the words in form 
import contingency, they mean no more in fact than that the person to take under 
the limitation over is to take subject to the interest so previously limited. The 
true tost is, Can the words which in form import contingency be read as equivalent 
to “ subject to the interest previously limited?” 


Ss. 19- 


20. Where, on a transfer of property, an interest 

therein is created for the benefit of a 
acquires vcste.T iiuen^'t person not then living, he acquires upon 
benefit. ans<cr 1 r h,s his birth, unless a contrary intention 

appears from the terms of the transfer, 
a vested interest, although he may not be entitled to the 
enjoyment thereof immediately on his birth. 

Interest acquired by an unborn person.— On a transfer made for the benefit 

of a person not born, ho takes a vested interest although the enjoyment may be 

deferred beyond his birth. Thus whore a settlement is made in trust for A for 

life and on his death in trust for his child B for life and on the death of B in trust 

to the children of B absolutely, although the children of B are not entitled to the 

property till the death of B, they take a vested interest in the property on birth. 

But a trust for the benefit of an unborn person must not infringe the rule in 
section 13. 

Contrary intention.— An intorest may be vested or contingent; when the inten- 
tion is against a vested interest it must be a contingent interest. 

Sections 19 and 20.— The former section deals with vested interests in favour 
of living persons, the latter with unborn persons. 

Particular estate and deferred estate.— In transfers referred to in sections 19 

and 20 there are necessarily two estates, the particular estate and the deferred estate 

Ihe prior estate is known as the particular estate and the subsequent estate as the 
deferred estate. 


Contingent interest. 


2 1 . Where, on a transfer of property, an interest 

therein is created in favour of a person 
to take effect only on the happening of a 
specified uncertain event, or if a specified uncertain event 
shall not happen, such person thereby acquires a contin- 
gent interest in the property. Such interest becomes a 
vested interest, in the former case, on the happening of 


12 


(w) ( 1 858) 4 K. & I. 709, 70 H. R. 294. 
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S. 21 the event, in the latter, when the happening of the event 
becomes impossible. 

Exception. — Where, under a transfer of property, a 
person becomes entitled to an interest therein upon 
attaining a particular age, and the transferor also gives to 
him absolutely the income to arise from such interest 
before he reaches that age, or directs the income or so much 
thereof as may be necessary to be applied for his benefit, 
such interest is not contingent. 

What is a contingent interest. — On a transfer of property an interest is said to 
be contingent when it is to take effect only if a specified uncertain event 

(a) shall happen or ' 

(1>) shall not happen. 

Every contingent interest must become vested at one time or other, in case (a) 
on the happening of the event, in case (b) when the happening of the event becomes 
impossible. 

Devises and bequests contingent.— These are dealt with in section 120 of the 
Indian Succession Act which contains numerous illustrations of which (i) to (iii) 
and (v) to (ix) are oxamples of bequests and devises to take effect in case a specified 
uncertain event shall happen, while illustrations (x) and (xi) are examples of bequests 
and devises in case a specified uncertain event shall not happen. Illustrations (xii) 
and (xiii) exemplify the exception to that section. This section of the Indian 
Succession Act is parallel to section 21 of the Transfer of Property Act, but the two 
sections are in conflict with one another in the case of a gift over by reason of 
section 12 of the Transfor of Property Act, of which there is no parallel section in 
the Indian Succession Act. so that a condition like the one referred to in illustration 
(vii) to section 120 of the Indian Succession Act would be. void in the case of a 
transfer inter vivos under section 12 of the Transfer of Property Act. A Bengali 
Hindu by his will authorized his widow to adopt a son, one after another, five in 
succession. He further directed that if his wife died without adopting or the 
adopted boy pre deceased her without leaving male issue his estate on the death of 
his wife should pass to the sons of his sister who might be living at the time of his 
death. There were two sons of his sister living at his death. The widow adopted 
a boy who died childless and unmarried. She then died after him. It was held 
that there was a valid contingent bequost in favour of the testator’s nephews ( x ). 

Where the terms of a bequest wore “ if both my daughters have issue they 
shall divide the properties equally, those who have no issue shall enjoy the income 
for their lives and those who have issue shall onjoy the whole property,” it was 
held that birth of issuo was a contingency on which the gift in each case was 
absolute (;/). 

Providing for his daughters, a Hindu testator directed “ when they will be 
married ” soparate houses should bo provided for them. The direction was coupled 
with a gift for maintonanco to each of Rs. 600 a yoar and that “ as long os the 

(x) Bhut>mdra Krishna v. Amarendra Nath Dry (1924) 26 Bom. L. R. 249; Soorjtemonry 

(1916) 43 Cal. 432, 43 1. A. 12. l)ossey v. Detiobundoo Mullirk (1862) 9 

(yi Gurusamt v. Sivakattti (1895) 18 Mad. 347, M. I. A. 123. 

22 I A 119; Itai Kamala v K •va\1vn\ka* 
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daughters will live in the separate houses they would got the fixed allowances and S 21 
if they do not live in this placo they would got Rs. 10.” The daughters wore married 
and lived in separate houses. Held that the payment of maintenance wus not 
contingent on the daughter’s marriage or any other future event ( 2 ). 

A Hindu died in 1875 leaving a widow, I., and a son’s daughter, 13. By his 
will I 10 authorized his widow to adopt, prohibiting her from doing so if B. had a 
son. He further provided if I. died without adopting B., her sons were owners 
of the property. B. gave birth to a son in 1891. In 1890 I. adopted. B. died in 
1897 and I. threo weeks later. In a suit by B.’s son for possession of the property 
it was held that there wus no direct gift of the remainder to B. but a gift contingent 
on the happening of an uncertain event, viz., the dying of I. without having taken 
a boy in adoption. The contingency could not be regarded as having occurred in 
view of the fact that I. did not adopt (a). 

Person entitled to interest upon attaining a particular age. — The exception to 
the section deals with the ease where under a transfer a person becomes entitled to 
the interest therein upon attaining a particular age. These words, though apparently 
importing a contingency (6), do not prevent tho vesting of the estate and the 
transferee is deemed to have taken a vested interest whore the income of tho pro- 
perty is given to him absolutely till lie reaches that particular age or where there is a 
direction in the transfer that the income or so much thereof as may bo necessary 
shall bo applied for his benefit until ho reuches that age. Section 120 of the Indian 
Succession Act contains a similar provision. But section 172 of that Act enacts 
that where a bequest of tho interest of a fund is made to a person without affording 
any indication of an intention that tho enjoyment of tho bequest should bo of 
limited duration, tho principal as well as tho interest belongs to the legatee. 

In a Bombay cose a Parsi by his will directed his oxeeutor to mauitain himself 
and the testator’s son and to defray the expenses of educating tho son out of tho 
testator’s “ property anti effects ” and to make over the “ remaining properties ” 
to the son upon reaching his majority. Tho son died an infant. It was attempted 
to bring the case within the exception to section 120 of the Indian Succession Act, 
but tho Privy Council held that tho case did not fall within the exception and the 
bequest of tho residue to the son was contingent on his attaining the age of major- 
ity (c). A devise of real estate to a dovisoo when he shall attain a certain age, 
or if ho shall attain a certain age, without any further context to assist, is contin- 
gent, ard the attainment of the proscribed age is a condition precedent to tho estate 
vesting in hirn (d). 

Tho context may enable tho Court to declure tho estate to bo a vested 
estate defeasible on death under tho prescribed age : for instonco, thero may 
bo in terms a disposition of the intermediate income, or a gift over in tho 
event of the devisee fuiling to attain tho necessary ugo or some other sufiicient 
context. The rule, however, is that if possible, you hold a condition to be subsequent 
rather than precedent (e). It has been much contested whether this rule in Edwards 
v. Hammond (/) con bo applied where attainment of tho given ago is made part of 


(*) Chandra Kishore Hoy v. Frasanna Kumar t 
(1911) 38 C»l. 327. 38 I. A. 7. 

(a) Halvarlal v. lianchhod (1920) 22 Born. L. 
R. 71. 

(fc) Hanson v. Graham (1801) 6 Ves. 239, 31 It. 
R. 1030 ; In re Francis, Francis v. Francis 
(1905) 2 Ch. 295; Harris v. Hrown (1901) 
28 Cal. 621. 


(c) DaJachanji v. Rultonbai (1925) 49 Rom. 
167. 

(</) In re Francis, Francis v. Francis (1905) 2 Ch. 
295. 

(*) Iidu'ards v. Hammond (1683) 3 Lev. 132, 83 
IL. R. 614. 

(/) (1683) 3 Lev. 132, 83 E. R. 614. 
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S. 21 the description of the devisee ; and that when it is a part of the description until 
there is a person who answers that description there can be no vesting of the property 
in question, for there cannot bo a vesting in an unascertained person. The proper 
way of dealing with a question of this sort is to see if the authorities prevent one 
from giving the words the natural construction which they would otherwise have. 
There are certain cases, of which Phipps v. Ackers (< 7 ) is an example, in which a gift 
to a named person if and when he attains the age of twenty-one years, with a gift 
over in the event of his dying under the age, was held to confer upon the original 
devisee a vested estate liable to be divested. The origin of that rule is not in doubt. 
It was derived from the anxiety of the Court to prevent the failure of a contingent 
devise taking effect in the future, for default of an estate of freehold sufficient to 
support it. Of the other class of authorities, the leading case of Dujffield v. Dujffield ( h ) 
is the best example. That was the case of a gift to a person not definitely described 
by name or description but to a person who may or may not fulfil a particular 
description and a devise to him if he does fulfil that description, with an alternative 
devise, or even a devise over, if there should be no such person. In those 
cases it has been held that the gift is contingent. It is an established principle of 
law that estates must remain contingent until there be a person having all the quali- 
fications that the testator requires and completely answering the description given 
of the object of his bounty in his will. A testator by his will dated 1917 devised 
and bequeathed his properties “ upon trust in fee simple or absolutely for such son 
of my son W. A. as first or alone attains the age of twenty -one years or failing any 
such son, then upon trust as part of my residuary estate.” He gave the residue 
of his estate in trust for both or either of his sons YV. A. and J. J. A. who should 
survive him, and if both, in equal shares. It also provided that if and so long as 
some son of his son W. A. should bo living, the property should not become 
absolutely vested beneficially in any such son but the trustee should out of the 
residuary estate maintain and keep up the establishment and allow the same to be 
used by any of the persons for the time being entitled in expectancy thereto. The 
testator died in 1919 and his two sons survived. YV. A. had four sons living at the 
testator’s death, the eldest son being thirteen years of ago. Held that the interests 
of the grandsons were contingent, and until one of them attained the age of 
twenty-one or all of them died without attaining that ago, Y\\ A. and J. J. A. wore 
entitled to the intermediate ronts and profits of the property ( i ). 

YY r hore a testatrix directed that certain moneys should bo held upon trust to 
pay the dividends unto her daughter for life and after her death in trust for the 
lawful children of the said daughter who being sons or a son shall attain the age of 
twenty-one years or being daughters or a daughter shall attain that ago or marry 
and if more than one in equal shares, it was hold that attaining of twenty-one 
years was a condition precedent and that no child who did not attain twenty-one 
years could take ( j ). 

A single Judge of the Calcutta High Court, dealing with a will prior to the 
Succession Act and, therefore, construing it according to the rules of the English 
Law, held that “ whore the words of contingency form part of the description of 
the class of persons to take, where, as in this case, the gift is to those “ who shall 
attain the age of twenty -one ” the words must receivo their natural construction, 
and no estate vests in any ono till he attains the prescribed ago. Of this class of 


(K) 9 CJ. Si V. 583. 134 L. 1<. 453. 
(h) 1 Dow. & Cl. 288, 4 F. R. 1334. 


(i) In re A star, A slot v. Aslor (19221 1 Ch. 364. 
(») Adams v. Gray A. I. R. (1925) Mad. 599. 
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cases, Festing v. Allen (k) and Bull v. Pritchard (/) are leading eases. It is true that S. 21 
in Browne v. Browne (in) Stuart, V. C., refused to follow Festing v. Allen (k) and 
in Jtdl v. Jacobs (n), Malins, V. C., expresses disapproval of the same case : 

“ I think it clear, however, upon all the authorities, that in such cases there must, 
at any rate, be something in the context pointing to a different construction, or 
something in the will inconsistent with the litoral construction, to justify a Court 
in adopting any but the literal construction ” (o). 

Remainders. — These are of two kinds, vested and contingent. The former 
is one which is always ready to come into enjoyment or possession the moment the 
prior estate determines. In case of a vested remainder the gift is complete, only 
the enjoyment is deferred till the particular or prior estate determines. A contin- 
gent remainder is a future estate. In a contingent remainder the estato depends 
upon the determination of the prior estato but, unlike a vested remainder, it is not 
ready to como into possession the moment the particular estate determines. A 
vested remainder is alienable. A contingent remainder is not. Every contingent 
remainder of an estate of freehold must have a particular estato of freehold to 
support it (p). In a vested remainder the estato which follows the preceding estate 
is certain. In a contingent remainder it is uncertain or conditional. A. by her will 
devised that the yearly income of her settled estate should be equally divided be- 
tween her daughters L.and M.and that in the event of the death of either the survivor 
should receive the whole income. It was held that gift to the survivor was a contin- 
gent and not a vested estate, for it was uncertain which of the two would be the 
survivor (7). 

To enable a remainder to be vested the gift must be direct (r). 

iWahomedan Law. — A vested remainder is not recognized by Mahomedan 
Law (s). 


Discretionary trust to apply intermediate income in maintenance. — A testatrix 
devised her estate to trustees upon trust to convey and transfer the same to U. 
“ when and so soon as ho shall attain the age of twenty-five years.” She then 
directed her trustees to apply the whole or such part as they in their absolute 
discretion think fit ” of the income for the ” maintenance, education or benefit ” 
of the person “ presumptively entitled ” to her residuary estate and “ during the 
suspense of absolute vesting ” to accumulate the surplus income (if any) in augmen- 
tation of her residuary estate with power to resort to accumulations as income in 
any subsequent year for the purposo aforesaid. Held, following Fox v. Fox (() and 
In re Williams (u), that U. took a vested interest at the testatrix’s death and on 
attaining twenty-one was entitled to an immediate conveyance and transfer (o). 

A discretionary power to the trustees “ to spend such sum or sums out of the 
income for the maintenance, education, etc. of such son or sons as trustee or trustees 
shall think fit ” does not bring a contingent gift within the exception (w). 


( k ) (1B-J3) 12 M. & W. 279, 152 E. R. 1204. 

(/) (1826) 1 Russ. 213, 38 E. R. 83. 

M (1857) 26 L. J. Cli. 635, 65 E. R. 783. 

(n) (1876) 3Ch. D. 703. 

(o) Ballin v. Baltin (1881) 7 Cal. 218. 

(P) Williams on Real Property, 20 Ed., p. 351. 

(< 7 ) Whitby v. Von Luedecke (1906) 1 Ch. 783. 

(r) Nalvarlalv. Kanehhod (1920) 22 IJom. L. R.71. 

(s) Rasoolbibi v. Yusuf (1933) 35 Bom. L. R. 

643; Abdul Wahid Khan v. Mussumal 
Nuran Bibi (1885) 11 Cal. 597 12, I. A. 91 ; 


Abdul Karim Khan v. Abdul (Jayum Khan 
(1906) 28 All. 342 ; Harpal Singh v. Lekhraj 
Kunwar (1908) 30 All. 406 ; A bdool Hoosein 
v. Goolatn Hoosein (1905) 30 Bom. 304. 

(/) (1879) L. R. 19 Eq. 286. 

(«) (1907) 1 Ch. 180. 

(t>) In re Ussher, I-'osler \. U si her (1922) 2 Ch. 
321 ; In re Parker, Barker \. Barker (1880) 
16 Ch. D. 44. 

(«•■) Seu'dayal v. The Official Trustee of Bengal 
(1931) 58 Cal. 768. 
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(lifts to a class. — These would be governed by the same rules as are prescribed 
in the section for an individual. 

22. W here, on a transfer of property, an interest 
Transfer to number- therein is created in favour of such mem- 

at,ain 3 bers onl y of a class as shall attain a parti- 
cular age, such interest does not vest in 
any member of the class who has not attained that age. 

Class gifts. In construing gifts to a class due attention must be paid to two 
well-known canons of construction :—( 1) That “where there is a gift to a class 
any members of which may have to he ascertained beyond the limits of perpetuity 

for instance, to the children of a living person who shall attain 
twenty -five .... the whole gift is void.” (2) That “where 
there is no direction as to vesting, it is important to distinguish a gift to a contingent 
class and a gift to a class upon a contingency ; thus, a gift to children who attain 
twenty-one, or to such children as attain twenty-ono, is a gift to a contingent class, 
and will only vest in those who attain twenty-one, though there may be a gift of 
interest or other circumstances, which in a gift to a class upon a contingency, as, for 
instance, at twenty-one, might have the effect of vesting the bequest ”(.t). 

It is wo11 80fctled that if the** « gift to an individual or a class- upon the 
attainment of a certain ago, such gift is prima facie contingent on the specified age 
being attained, but that where there is also a gift to the same individual or class of 
the income to accrue before the specified age be attained, the gift of the corpus, 
though in form contingent, will bo construed as conferring a vested interest. Fur- 
ther, there is a broad distinction between a gift to a class upon attaining a specified 
ago and a gift to such member of a class as attain a specified age. In the latter case 
clearly no one ,s intended to take unless he attains the age in question. It is no 
longer a question of construing as vested a gift which is only prhna facie contingent, 
mt of adding to the class of beneficiaries. It is with the latter class of cases that 

the prosent section deals, while the former class is the subject of section 21 of 
the Act. 

Such members only of a class as shall attain a particular age.— Under a gift 
to a class contingently on their attaining twenty-ono, the eldest of the class on 
attaining twenty-ono takes a vested interest in possession of his share and a contin- 
gent interest in the share of other members of the class who have not attained the 
age of twenty-ono <?,). But whore “ the gift is to a class on the youngest attaining 
twenty- one, all who attain twenty-ono will take vested interests whether they survive 

the time of distribution or not. But a member of the class dying under twenty-one 
takes nothing ”(z). 

Gift “prima facie" contingent controlled by other provisions. — Where a bequest 
to children of a tenant for Ufa was followed by gift over of the share if such tenant 
died without issue, a provision that any beneficiary being entitled to a vested interest 

(r) Thoobold on Wills, 8th Ed., p. 653; Dull v. 

I’rilchard (1826) I Russ. 213, 38 E. R. 83; 

Leake v. Robinson (1817) 2 Mer. 363, 

35 E. R. 979; Lloyd v. Lloyd (1852) 21 L. 

I. Ch. 596, 61 E. R. 338; Dewar v. Drooke 
(1880) 14 Ch. D. 529; Re. Hume, Public 
Trustee v. Mabey (1912) 1 Ch. 693 ; Ricketts 
v. Ricketts (1011) 103 I.. T. 278. 


(>■) Re H ilhams Settlement, Williams v. Williams 
d 9 ' 1 ) 1 Ch. 441. In re Halford, Halford 
, v Ho, f° rd 0894) 3 Ch. 30. 

(*) rhcobohl on Wills, 8th Ed., p. 661 ; Lloyd 

(*852) 21 L. J. Ch. 596, 61 E R. 
338 ; Parker v. Sowerbv (1853) 1 Drew 488, 
61 E. R. 539. 
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in any capital moneys under the will should until attaining twenty -five years be 22=2 

only entitled to the net income to arise from his “ expectant share or interest ” 
was construed os entitling each of the children to a vested interest before attaining 
the age of twenty-five years, the words “ expectant share or interest ” being cons- 
trued as having reference to the vested share of a child liable to be divested upon 
death under twenty-five years of age (a). 

The rules of construction dcducible from the authorities are : 

(1) Whore there is a clear gift to an individual an additional direction to pay 
does not delay the vesting. 

(2) The same rule applies where there is gift to a class and the distribution is 
postponed for the convenience of the estate or of division till the members 
attain a certain age or till the youngest attains twenty-one (6). 

(3) Tf the gift to the individual is in terms apparently made contingent upon 
his attaining majority, or a certain age, the giving of the interest in the 
meantime will have the effect, of vesting ( c ). 

(4) The same rule does not apply where there is a gift of an entire fund payable 
to a class of porsons equally upon their attaining a certain age. There a 
direction to apply the income of the whole fund, in the meantime, for their 
maintenance, does not create a vested interest in the member of the class 
who does not attain that age (</). Where the only gift to a class is con- 
tained in the direction to distribute, those alone, who answer to the des- 
cription of the persons amongst whom the distribution is to be made at 
the time of distribution, are entitled to share (c). 

These rules of construction must give way where the words exclude their 
application. 

Bequests and devises. — These ure governed by section 121 of the Indian Suc- 
cession Act which corresponds with section 22 of the Transfer of Property Act. 

The illustration to the section renders it clear that in the case of a gift to such mem- 
bers of a class as attain a specified age the payment of the income of the share to 
him for his maintenance and education does not vest the gift in such member of a 
class as has not attained the specified age. 

23. Where, on a transfer of property, an interest 

therein is to accrue to a specified person 

transfer contingent .. 

o„ happening of specified it a specified uncertain event shall happen 

uncertain event. t , • • . . ie , i A x 

and no time is mentioned for the occur- 
rence of that event, the interest fails uidess such event 
happens before, or at the same time as, the intermediate 
or precedent interest ceases to exist. 

Contingent remainder. — This section is based ontho principle of English Law 
for the creation of a contingent, remainder. “Of the rules required for the creation 

(a) Re. Campbell, Cooper v. Campbell (1910) 88 
L. J. Ch. 239. 

(fc) Parker v. Sowerby (1853) 1 Drew 488. 61 

E. R 539; Worley v. Richardson (1856) 

8 De G. M. & G. 126, 44 E. K. 337. 

(r) Hanson v. (iraham (1801) 6 Vcs. 239, 31 
E. R. 1030; In re Hart's Trust (1858) 3 I >.- 
G A |. 195. 44 E. R. 1243. 


Id) In re Parker, Parker v. Parker (1880) 16 
Ch. D. 44 ; Leake v. Robinson (1817) 2 
Mcr. 363, 35 E. R. 979; In re Hunter's 
Trust, (1865) 1 Eq. 295; Lloyd v. Lloyd 
(1852) 21 L. J. Ch. 596, 61 E. R. 338. 

(r) Sansbury v. Read (1805) 12 Vi's. 75, 33 
E. R. 29. 
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of a contingent remainder the first and principal is that the seisin or feudal posses- 
sion must never be without an owner and this rule is sometimes expressed as 
follows That every contingent remainder of an estate of freehold must have a 
particular estate of freehold to support it.” Accordingly a transfer to A for life 
and after his decease and one day to B, is void, for the moment that A’s estate is 
determined by death, the possession is not to belong to B till one day afterwards. 
The consoquence is that the gift of the future estate intended to be made to B is 
absolutely void, as for one day the possession is without an owner. "Asa corollary 
to the rule above laid down, arises another proposition, frequently itself laid down 
as a distinct rule, viz., that every contingent remainder must vest or become an 
actual estate during the continuance of a particular estate which supports it or 
eo instanti that such particular estate determines ” (/). 

Contingent bequest. These are dealt with under sections 124 and 125 of the 
Indian Succession Act, 1925, of which the former section corresponds with section 
23 of the Transfer of Property Act. Under the former section it is necessary that 
the event should happen “ before the period when the fund is bequeathed is payable 
or distributable.” While under the Transfer of Property Act such event must 
happen “ before or at the same time as the intermediate or preceding interest 
ceases to exist.” A testamentary disposition by a Hindu of his residuary estate to 
his grandson who may be born within ten years after his death was held invalid, for 
until then the estate would not vest in any porson (q). A Hindu testator left 
three sons, the oldest of full age and the other two minors. He directed, “ my 
throe sons are entitled to enjoy all the moveable and immoveable properties left 
by mo equally. Any one of the sons being sonless, the surviving sons shall be entitled 
to all the properties equally.” It was held that these words gave a legacy to the 
survivors contingently on the happening of a specified uncertain event which had 
not happened before tho property bequeathed was distributable, the period of 
distribution being tho time of the testator’s death (/*)- A Hindu by his will provided 
that his daughters’ and brother’s daughters should be matika and come in possession 

l u-,°,? Ual f hareS ° f the P r °P erfc y- event of his daughter or brother dying 

childless, ” the shares shall devolve in equal shares on the surviving daughters.” 
It was hold that the expression malika ordinarily implied an absolute gift and that 
the provision of survivorship applied only to the case of a daughter dying during the 
lifetime of the testator and did not take effect in tho present case, the daughter 
whoso share was in question having died several years after the testator (t). A 
Parsi testator bequeathed certain legacies to his son N. and directed that in the 
event of his dying after tho death of the testator, without marrying or if married 
without an heir, his share should revert to the surviving sisters or their heirs. The 
testator died and N. claimed the legacies absolutely. Upholding his contention, 
it was observed that no time was fixed for the happening of the event and the mere 
fact that tho testator contemplated that in the ordinary course of nature his son 
would survive him and die after him would not justify the Court in concluding 
that tho testator had fixed tho time for the occurrence of that event ( j ) 

Acceleration of remainder on failure of life estate.— A gift in remainder expec- 
tant on tho termination of an estate for life, does not fail, but is accelerated by reason 
of tho gift o f such prior life estate not taking effect (k). 

Real Property, 


(/) Williams on 
pp. 351-353. 

(g) The Official Assignee of Madras v. Vedavalli, 

A. I. R. (1920) Mad. 936. 

(h) Norendra Nath v. Kama l Haunt 

Cal 563 23 1 \ IK 


(1896) 


Nowroji Padamji v. Putlibai (1913) 37 Bom. 
644. 

(*) Adjudhia v. Rakhman (1884) 10 Cal. 182 , 
II 1. A. I. 


* 
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Child “ en ventre sa mere.” — Such a child is considered in law as actually Ss. 23*24 
born for the purpose of taking any benefit to which if born, he would be entitled {/). 


24. Where, on a transfer of property, an interest 

therein is to accrue to such of certain 


ccrufn sfer persons*"* 1 a! persons as shall be surviving at some 


noVspedfied* ontte perio '' 1 period, but the exact period is not specified. 

the interest shall go to such of them as 
shall be alive when the intermediate or precedent interest 
ceases to exist, unless a contrary intention appears from 
the terms of the transfer. 


Illustration. 

A transfers property to B for life, and after his death to C and D, equally to 
be divided between them, or to the survivor of them. C dies during the life of B. 
D survives B. At B’s death the property passes to D. 

General rule. — Words of survivorship are to be referred to the period of division 
or enjoyment unless there be an intention to the contrary (in). English authorities 
shew that the same principles apply in construing a deed as in construing a will (n). 
In construing survivorship clauses, the difficulty is to ascertain tlio time at which 
the survivors are to bo determined. In case of a gift following a life-interest, the 
survivors are determined on the death of the tenant for life. If there be several 
tenancies for life, the time to determine is when the last tenant for life dies. The 
absence of a gift over of the ontire fund on the failure of issue of all the tenants for 
life, is not of itself conclusive to show that the words 44 survivors or survivor ” are 
to bo read in their strict literal sonso (o). There are, however, casos ( p ) which 
attribute to the words “ survivors or survivor ’’ the meaning 44 others or other." 
The Courts aro reluctant to go so far tq) though with the assistance of an ultimate 
gift over, they have frequently done so. 

Time of division. — The section lays down the rule of construction of gifts to 
survivors who outlive the happening of a particular event or the death of a parti- 
cular person. 

Gift over to survivor. — The general rule as laid down in Cripps v. Wolcott (r) 
is that where there is a gift to A for life with remainder to A, B and C and to the 
survivors or survivor, the survivorship is ascertained at tho death of the tenant for 
life. In White v. Baker (s). Turner, L. J., says : 44 Where there is a bequest to A 
for life and after his death to B and C or tho survivor of them, some meaning must 
of course bo attached to the words 44 tho survivor." They may refer to any one of 
throe events — to one of tho persons named surviving tho other, to one of them only 
surviving the testator, or to one of them only surviving tho tenant for life, and in 
the absence of any indication to tho contrary they aro taken to refer to tho latter 
event, as being tho more probable one to have boon referred to." The above rule 
and passage wore roforred to by Cozens -Hardy, M. R., in In re Poult net/, Poultney 


(0 Re Wilmot’s Trust, M oorev. If ’ ingfield (1903) 
2 Ch. 401. 

(>«) Cripps v. Wolcott (1819) 4 Mad. II, 56 E. R. 
613. 

(n) Cole v. Allcot (1906) 1 Ch. 47. 

(o) Powell v. Hellicar (1919) 1 Ch. 138. 

1 1» hi re Friend* Settlement . Cole v. Allcot (19061 


1 Ch. *17; Lucena v. Lucena (1877) 7 Ch. 
255; In re Billham , Buchanan v. Hill 
(1901) 2 Ch. 169. 

(</) Kinz v. Frost (1890) 15 A. C. 548. 

(r) (1819) 4 Mad. 11, 56 E. R. 613. 

(s) (1860) 2 Do. Ci. P. & J. 55, 45 P. R. 542 
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v Pon/tne,, (0, where the testator devised his estate to his wife for life and from and 
after her death equally between his eight children named in the will The last 
clause m the will provided, “ I direct that in case of the death of one or more of 
my children that their equal share or shares are to be equally divided between the 
survivors I ho eight named children survived the testator, but one of them died 
m the widow s lifetime, leaving children. Held only those children who survived 
the widow wore entitled to share in the testator’s estate. 

'Y , !! S -; I ™ 0f te9tamen,arv <li8 l ,osition «><> >«" is «B , ..escribed in section 
U.; of tl.e Indian Success.o„ Act, 1925. Of the four illustrations to that section, 

m (D the time of payment is the death of the testator when the null comes into 

operat.on, m (..) on the termination of the life estate. Illustration (ii) is similar to 

the illustration to section 24 of the Transfer of Property Act, 1882. The rule of 

construction in the section does not apply to illustrations (iii) and (iv). 

Unless a contrary intention appears.-Tho rule in the section does not apply 
where an intention to the contrary is expressed. That is, the survivorship has no 
reference to the time of division hut to some other period. 

Exception to rule.— Un, lor an express gift over after an interest for life by words 
importing a joint interest, the surviv orship is to be referred to the period of distribu- 
t.on. W here a bequest is to A for life aud after his death to B and C and in case 
either of them dies m the lifetime of A. the whole to the survivor, it is plain that the 
words in their natural import refer to the one surviving the other <«). 

Presumption of survivorshlp.-Tliere is no presumption as to survivorship, 
rhe presumption under section 108 of the Evidence Act that a man not heard of 
for some years ,s dead, is at the time when the question is raised and not at some 

antecedent date (it). A similar view was expressed by the Burma Chief Court (to) 
and accepted by the Privy Council. 


25. An interest created on a transfer of property 

and dependent upon a condition fails if 
conditional transfer. the fulfilment of the condition is impos- 

. u . ,f ble ’ ° r ifj forbi dden by law, or is of such 

a nature that, if permitted, it would defeat the provisions 

of any law. or is fraudulent, or involves or implies injury 
to the person or property of another, or the Court regards 
it as immoral or opposed to public policy 


Illustrations . 


(a) A lots a farm to B on condition that he shall 
hour. The lease is void. 


walk a hundred miles in an 


(b) A gives Rs. 500 to B on condition that he shall marry 
At the date of tho transfer, C was dead. The transfer is void. 

(o) A transfers Rs. 500 to B on condition that lie shall murder 
is void. 


A’s daughter C. 
C. The transfer 


(d) A transfers Rs. 500 to his niece C if she 
transfer is void. 


will desert her husband. 


The 


(0 (1912) 2Ch. D. 541. 

(u) While v. Bake, (I860) 2 Dc. G. F. Sc J. 55, 

»*• I\* M2, 

(v) Sarki v Lai Sahu (1910 37 Cal. 103. I- ant 


fllfushan v. Surjya Kamta Boy (1907) 35 
Call. 25. 

(«•) Moot la Casu'in v. Afoolla Abdul (1905) 33 
Cal. 173. 
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Condition. — The word “condition” is not defined in the Act. Being a term in 
the contract, it is the essence of it. Conditions have been classified in a variety of 
ways but we are concerned with conditions precedent and conditions subsequent. 
This and the following sections relate t« conditions. In the case of a condition 
precedent tho performance of the condition is essential for the transfer to operate (.r). 
Till thon there is no vesting, the transfer is suspensory. It is a description of the 
event on which tho transferee is to take. A condition subsequent is one on the 
non-performance of which an estate vested is do vested (»/). Section 2‘> treats of 
conditions precedent, and section 29 of conditions subsequent. In the former enso 
the non-performance of tho condition causes tho transfer to fail. In the latter case 
tho non-performance devests the estate which passes to another. In the former 
case substantial compliance is enough, according to section 20. while in the latter 
case strict compliance is necessary, according to section 29. 


Tf a condition attached to a devise is capable of being construed either as a 
condition precedent or as a condition subsequent the Court will prefer the latter 
construction (z). A similar construction would apply to a deed. 


Continuing conditions. — These belong to the group of conditions subsequent. 
A condition requiring a transferee to reside in a particular house belongs to this 
class. A testatrix made a charitable bequest and amongst other conditions made 
an “ abiding condition ” that the black gown should be worn in the pulpit. It was 
held that tho condition was subsidiary to the main charitable object ami as the 
performance had been shewn to be impracticable, the condition might bo dispensed 
with (a). 


Time for performance. — The section is silent as to the time within which the 
condition must bo performed. It is submitted that it must be performed within a 
reasonable time l>efore it can be imputed to the transferee that he had failed to 
perform (b). 


When the period is proscribed the Court may enlarge the time and in all cases 
that lie in compensation it may dispense with the time even in the case of a 
condition precedent (c). A testator gave a legacy to A in the event of B dying 
unmarried on the express condition that he should, within three years from the 
testator’s death, puy to tho executors all moneys due from him to the testator. 
Held that the condition was substantially performed by payment after the expira- 
tion of three years and the legacy was payable (d). So where a testator bequeathed 
a legacy to his daughter on tho express condition that she should softie upon certain 
trusts of the will a sum to which she was entitled within a year of his death, it was 
held that tho limit of time was not of tho essence or substance of the condition and 
it was sufficiently complied with by the execution of a settlement within the year {e). 


There is no general rule in computing time from an act or an event, that the 
day is to be inclusive or exclusive, depending upon the reason of tin* thing, according 


(*) lister v. Garland (1808) 15 V<-s. 248. 33 
F. It. 748 ; Re. Noruse. Hampton v. Noruse 
(1899) 1 Ch. 63. 

(y) Popham v. Hamfield (1682) 1 V**rn. 167. 
23 F.. It. 391. 

(*) In re GreenwxrJ, Gomihart v. Woodhead 
(1903) 1 Ch. 749. 

(*) In re Robinson, Wright v. Tugwcll (1923) 
2 Ch. 332. 

(b) Ganenira Mohun Tagore v. Raiah /u/'endro 


Mohun Tagore (1874) 22 \V. It. 377, I 1. A. 
387, 397. 

(c) Woodman v. Hlake (1691) 2 Vcrii. 222, 23 
F. It. 743. 

(J\ Paine v. Hyde (1841) 4 Boav. 468, 49 F. It. 
420. 

(/) Pickard, Pickard v. Waters (1920) 1 Ch. 596; 
Re. Goodwin, Anislie v. Goodwin (1924 
2 Ch. 26. 
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faVu h r C e ^ ^ IndiBn S ~'™ Act when time is specified, 

co d tion P A " "'“ 1Un the 8peClfied time to non-performance of the 

if hfe “eentet CC ° r S a 3001,011 illust ration (vii), a legacy is bequeathed to A 

rrirth by A t wit, ; in a r sonabie time but not — 

, eg lcy A hBa n °‘ PCrf ° r ”' ed the condition and is not entitled to receive the 

Lunacy.— The Court should act for the lunatic to perform a condition as if he 
were a person of sound mind and guided by reasonable motives ( g ). 

Act C The r 1 ,r » m Section. -Elect ion is treated in section 35 of this 

fhat „■ I h ‘ ° f f eleCt,on ft PP h f "-hother the transferor does or does not believe 

making a t f Tm ' *° ^ h " °"' n ' Under «•«<>» 26 * -an may in 

“ ° f h,S pr ° pert y im P° SB U P°" «» transferee a condition that he 

h ba ‘ l r rr ty “ * Part,CUlar ^ this case the transferor tnust 

hi o known that what ho was disposing of was not his own. The main distinction 

tte'lItL ca,oTh ,S I at 1,1 tHe !° rmer ° aae ,He tmn3f6r fai,S 011 non-compliance, in 
the latter caso tho disappointed transferee is compensated. 

Conditional conveyances. -The section deals with interests created on a transfer 

TonZt UP °h uTmT 11 < ' naCtS tHat 9UCh a tr8nsfer 8ha11 fail ^en the 
condition ,s such that if it formed part of the consideration for an agreement, the 

agreement would be void. Under section 23 and other cognate sections of the 

as a'* 11 i°. , UCt ^ the condition Peered to in the section is what is known 

susnende" 0, A PrCCe rr t ' ““ nf -hich, the operation of the transfer is 

P nded ' A eondition must be performed according to the intention of the parties. 

It must be actually performed, not covinously or in an illusory way. 

it vahd'lnd P lhr',7" l,er . e . aC ° ntraCt ia cft P abK ’ of “ constructions, the one making 
t valid and the other void, it ,s clear law that the first ought to be adopted (A). The 

aw presumes against illegality. Those who wish to prove illegality must estab- 
! ’ h , (,) ' T b or(s arc two senses in which the word unlawful is commonly used, 
though somewhat inaccurately. There are some contracts to which the law will 
not give effect and, therefore, although the parties may enter into what, but for 
the element which the law condemns, would be perfect contracts, the law would 
not allow them to operate as contracts, notwithstanding that in point of form the 
parties have agreed. Some contracts may bo void on the ground of immorality, 
some on the ground that they are contrary to public policy as, for example, in 
restraint of trade, and contracts so tainted, tho law will not lend its aid to enforce. 

It treats thorn an if they had not boon made at all 

I Kilo ranee of condition.— Want of notice of tho condition does not relieve the 
transferee of the consequences, particularly whore there is a gift over. It has been 
hold that no duty is cast on an oxocutor to give notice to a legatee of tho 
condition of a legacy (h), but this was doubted in a subsequent case ( l ). 


(f) I. tiler v. Garland (1808) IS Vps. 248. 33 
E. R. 748. 

(f) In re Charles WiUiam Hilton, Earl of Si ( I on 
(1898) 2 Ch. 378. 

(A) Nonuich Corporation v. \ or folk Kailway 
Company (1855) I.. J. Q. f\. 105, 119 


(0 

(/> 

(h) 

(/) 


Hire Purchase Furnishing Co. v. Richent 
(1887) 20 Q. B. D. 387. 

Mogul Steamship Co. v. McGregor . Gow & 
, Co. (1892) A. C. 25. 

hi re J^ewis, Lewis v. Lewis (1904) 2 Ch. 656. 
In re Mackay, Mackayy. Gould (1906) 1 Ch. 25. 
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Impossible condition. — Section 56 of the Indian Contract Act, 1872, enacts 

that an agreement, to do an act impossible in itself is void. Hence where the subject- 

matter of a contract is liable to destruction on a contingency which has already 

happened, the contract is void (m). A bee, nest dependent on a condition made 

impossible of fulfilment by the testator cannot take effect (n). In English Law 

a distinction prevails when impossibility is brought about by the act or default of 

the testator, by excusing performance in case of personalty (o), but not in case 
of realty (p). 

Forbidden by law. These would be acts declared unlawful by statute, criminal 
or otherwise, such as letting premises to a prostitute for an illegal purpose (q), or to 
a person for publication of blasphemous lectures (r). 

Defeat the provisions of the law.— These would he acts which tend to prevent 
the course of justice, such as stifling prosecutions and compounding ron-compound- 
abJe offences. Any contract having a tendency, however slight, to affect the ad- 
ministration of justice, is illegal and void (a), such as securing higher than standard 
rent (t), the transfer of occupancy rights prohibited by statute (u), a lease of a 
farm to retail opium without the Collector’s permission (i>), an agreement in contra- 
vention of the Excise Act ( w ), an assignment by a debtor to defeat the provisions 
of the Insolvency Law (x), a usufructuary mortgage in contravention of the 
Tenancy Act, 1901 (y), a bond given by an insolvent after personal discharge to his 
creditor in consideration of the latter not opposing his final discharge (z), a nominal 
sale deed and rent note passed by the defendant to his pleader to indemnify the 
latter against loss which he might suffer under a bail bond (a). The word “ any 
law ” in the phrase “ would defeat the provisions of any law ” has reference to 
substantive and not to adjectival law (6). Section 24 of the Indian Contract Act 
is not applicable to transfers of immoveable property, sre (c). 

Fraudulent. — As to acts or omissions declared fraudulent, see (d). 

Involves or implies injury to the person or property of another.— A familiar 
instance of this is a clog on redemption. A contract to give a son in adoption in 
consideration of an annual allowance to the naturul parents involves an injury 
to the person and property' of the adopted son (e). 

Court regards it as immoral. — Contracts not prohibited by positive law nor 
adjudged illegal by precedent, may nevertheless bo void as against principles (/). 
In English Law a deed executed in consideration of past cohabitation is valid ( g ), 

(w) Hitchcock v. Guttings (1817) 4 Price 135. 

146 E. R. 418; Strickland v. Turner (1852) 

22 L. J. Ex. 115, 155 E. R. 919; Couturier 
v. Hastie (1852) 25 L. J. Ex. 253. 10 E. R. 

1065; The Salvador (A'o. 1) (1909) 25 
T. L. R. 384. 385. 

(«) Hajendra Lai v. Alrinalini (1921) 48 Cal. 1100. 

(«) Harley v. languor thy (1774) 3 Bro. P. C. 

359, 1 E. R. 1369; Gath v. liurton (1839) 

1 Bcav. 478, 48 E. R. 1025; Walker 
v. Walker (1860) 29 L. |. Ch. 856, 45 
E.R. 619. 

\P) He. Turton, Whittington v. Turton (1926) 

Ch. 96. 

(?) Gas Light & Coke Co. v. Turner (1840) 9 
L. J. Ex. 336. 133 E. R. 127. 
r Cowan v. Milbourn (1867) 36 L. J. Ex. 124. 

(*) Egerton v. Brownlow (1853, 23 L. J. Ch. 348 ; 

... _ sec. 28, Indian Contract Act, 1872. 

(0 Saleh Abraham v. Maneckji Cowasji (1923) 

( 50 Cal. 491. 

(u) Durga v. Jhinguri (1885) 7 All 878. 

O') Haghunath v. Nathu Hir:i (1895) 19 Bom. 626. 


lie, lie han tuill v. Jag.tttsh Chunder (1904) 31 
Cal. 798. 

(x) J offer Mehcr Ah v. Budge Budge Jute At ills 
Co. (1907) 34 Cal. 289. 

Ham Saruf) v. Kishan ImI (1907) 29 All. 327; 
Madon lull v. Muhammud Ali (1906) 28 
All. 696. 

. . Naoroji v. Kazi Sidick (1896) 20 Bom. 636. 

(а) Laxmanlal v. Mulshankar (1908) 32 Bom. 449 

(б) Hukum Chand v. Taharunnessa (1889) 16 Cal. 
504. 

Dip Xarain Singh v. Xageshar Prasad (1930) 
52 All. 342. 

See sec. 17, Indian Contract Act, 1872. 
Fsharn Rishat v. Haris Chandra (1874) 13 
Bcnfj. L. R. 42 App. ; X arayan [Mxtnati v 
Gopalrao Trimbak (1922) 46 Bom. 908 
Jones v. Randall (1774), 1 Corp. 37, 98 E. K 
954. contra in Fender v, MUdmay (1937) 53 
r.L R. 885. 

Re. Henderson , Henderson v. Bird flKHm 
5 T L. R 374 ; Re. Woolan , Isaac™ 
Sanders v. Smiles (1904) 21 T. L. R H9. 


(y) 


(*) 


(f> 

id) 

(e) 


(/) 


(r) 
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S. 25 though not for future cohabitation (ft). In India, past cohabitation is not a good 
consideration for the transfer of property (£). Contracts for letting premises to 
prostitutes are void ( j ). No distinction can be made between an illegal and immoral 
purpose. The rule which is applicable to the matter is ex turpi causa non oritur 
actio, and whether it is an immoral or illegal purpose in which the plaintiff has 
participated, it comes equally within the maxim and the effect is the same. 
No cause of action can arise out of either one or the other ( k ). Further, there 
is a distinction between an immoral consideration for a gift and an immoral condi- 
tion which is subsequently attached to a gift. In the former cose the transfer fails 
altogether, in the latter the gift remains unaffected (/). 


Court regards it as opposed to public policy. — Public policy is something which 
is really part of the common law of the land and does not depend on statute (m). 
It is a variable thing, fluctuating with the times (n). It is well settled that when it 
is apparent on the face of the contract that it is unlawful, it is the duty of the Judge 
himself to take the objection and that too, whether the parties take or waive the 
objection (o). Any contract or engagement having a tendency, however slight, 
to affect t lie administration of justice, is illegal and void. Public policy is that 
principle of law which holds that no subject can lawfully do that which has 
a tendency to be injurious to the public or against the public good (p). The following 
bonds or agreements are opposed to public policy : — to obtain or enforce rights 
resulting from a man’s own crime (q), that which creates an interest in death (r), 
to use undue influence («), trading with enemy in time of war (<), sale of public 
offices (m), an assignment of salaries and pensions (v), wagering agreements (w), 
agreement relating to marriage such as restraint on marriage (.r), marriage brocage («/), 
agreement, in fraud of marriage (z), concealment of adultery (a), compromise of 
divorce suit (b), or to obtain a divorce (c), an agreement before marriage to live 
separate or apart after marriage (d), or to marry on obtaining a decree of nullity of 
existing marriage (e), or a promise to marry after decree nisi or before decree abso- 
lute (/), or licence to commit adultery (p). A contract entered into by a Hindu 
living in Assam by which it is agreed that, upon the happening of a certain event a 


(/i) Ford v. I)e Fon tes (1861) 30 Beav. 572, 54 E. 
K. 1012; Phillips v. Probyn (1899) 1 Cl). 
811 ; Thasi Mulhu Kanuu v. Shunmugavelu 
(1905) 28 Mad. 413; Kandaswami v. Sara - 
yansuami (1923) 45 M. L. J. 551 ; Alice 
Mary Hill v. William Clark (1907) 25 All. 
266 ; Gumtta v. Ram Chandra Rao (1925) 
47 All. 619. 

(i) Hussetnali v. I Jin bat (1923) 25 Bom. L. R. 
252; Kisondas v. Dhondu (1920) 44 Bom. 
542. 

(/) Appleton v. Campbell (1826) 2 C. Sc P. 347 ; 
Ritchie v. Smith (1848) 6 C. I). 462 ; Vpfil 
v. Wright (191 1) 1 K. B. 506; Rani Mancha- 
ram v. Regina SI anger (1908) 32 Bom. 581 ; 
Choga ImI v. Piyari (1909) 31 All. 58. 

(A) Pearce v Brooks (1866) 35 L. J. Ex. 134. 

(/) Gumna v. Ram Chandra Rao (1925) 47 All. 
619; 1 hast Mulhu Kannu v. Shunmugavelu 
PiUai (1905) 28 Mad. 413; Ram Sarup v. 
Hala (1883 ) 6 All 613 

(wi) In the Estate of Hall , Hall v. Knight & Baxter 
(1914) 1 P. 1. 

(#i) Saylor Benxon & Co. v. Krainische Industrie 
Gesellischa/t (1918) 1 K. B. 331 ; Janson. 
v. Drie/ontein Consolidated Mines , Lid . 
(1902) A C. 487; Re. Bowman , Secular 
Society , Ltd. v. Bowman (1915) 2 Ch. 447 ; 

5 or deni el t v. Maxim Sordenfelt Guns 

6 Ammunition Co. (1894) A. C. 535. 


(0) M out ef tore v. Menday Motor Components Co. 

(1918) 2 K. B. 241. 

(/>) Egerton v. Brownian' (Earl) 9 (1853) 23 L. J. 

Cb. 348, 10 E. R. 359. 

(< 7 ) In the Estate of Crippen (1911) P. 108. 

(r) Debmham v. Ox (1749) 1 Ves. Sen. 276, 27 

E. R. 1029. 

(s) Beckley v. New land (1723) 2 P. Wins. 182. 

(/) Janson v. Drie/ontein ConsolicLxted Mines , Ltd. 

(1902) A. C. 484. 

(m) Blackford v. Preston (1799) 8 Term Rep. 89. 

(v) Liverpool Corporation v. Wright (1859) 28 

L. J. Ch. 868, 70 E. R. 461. 

(w) See sec. 30, Indian Contract Act, 1872. 

(x) Lowe v. Pears (1770) 4 Burr. 2225, 98 E. R. 

160 ; sec sec. 26, Indian Contract Act. 
1872. 

(y) Roberts v. Roberts (1730) P. Wms. 66, 24 

E. R. 971. 

(1) Pe\'ton v. Bladtcell (1684) 1 Vcrn. 240, 23 

E. R. 440. 

(a) Brown v. Brine (1875) L. J. Q. B. 129. 

(5) Gibbs v. Hume (1861) 10 W. R. 38 ; Weekes 
v. Weekes (1905) 21 T. L. R. 227. 

(c) Bai Vijli v. Sansa Nagar (1886) 10 Bom. 152. 
Id) Brodie v. Brodte (1917) P. 271. 

\e) Sivtyer v. Allison (1935) 2 K. B. 403. 

(/) Fender v. Mildmay (1937) 52 T. L. R. 102. 

(*) Hyman v. Hyman (1929) A. C. 601. 
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marriage is to become null and void is contrary to public policy (/*). Restraint of 
trade (t), fraud on bankruptcy laws (j), are opposed to public policy. 

Illustrations to the section. — (a) and (b) are instances of on impossible condition, 
(c) and (d) of conditions the fulfilment of which would be contrary to law or 
to morality. 

Bequests. — A bequest upon an impossible condition or upon a condition, the 
fulfilment of which would be contrary to law or to morality is void. These are dealt 
with in sections 126 and 127 of the Indian Succession Act, 1925, the illustrations of 
which are similar to illustrations in the present section. 

Indian Contract Act. Justus a conditional transfer depends upon a lawful 
condition, so every agreement depends upon a consideration or object which is 
lawful. Where they are unlawful, the agreements are void. Such agreements 
are dealt with in section 26 of the Indian Contract Act. Other instances of void 
agreements in the same Act are referred to in sections 27, 28, .‘10, 36 and 56. 

Charitable Rift. A\ bore a charitable gift is subject to a condition precedent, 
the gift fails if the condition is not satisfied (/.•). 

Vesting of legacy.— Under section 128 of the Indian Succession Act of 1925, 
a condition imposed by a will before the legatee take a vested interest is considered 
to have been fulfilled if substantially' complied with. 

Condition when not complied with. — In case of a condition precedent, the 
performance of it subsequent to the act or event is no performance and this is 
rendered clear by illustration (v) of section 128 of the Indian Succession Act. 

Capricious retraction of consent. — This docs not deprive the legatee of bis 
benefit, according to illustration (iv) of the above section. 

Champerty and maintenance. — Maintenance is the unlawful meddling in other 
people’s quarrels by rondoring assistance either with money or otherwise from other 
than charitable motives (/). Champerty is the unlawful undertaking to divide the 
land or other matter sued for, in which the champertor has no personal interest and 
which be is to carry on or defend at bis own expense (m). The English laws of 
maintenance and champerty are not enforced as specific laws in India either in the 
mofussil or in Presidency towns. The leading case on the subject is Ram Coomar 
v. Chunder Canto (n). The Privy Council held that an agreement to supply funds 
to carry on a suit in consideration of having a share in the property if recovered is 
not necessarily opposod to public policy, unless extortionate or made for the purpose 
of gambling in litigation. 

An assignment of property, valued at Rs. 3 lakhs by the next reversioners for 
Rs. 52,600, of which Its. 600 was paid at the time of execution, was held not contrary 
to public policy (o), nor where the lender had a share in the property sued for if 
recovered ( p ). So also a transaction which was u present transfer by tho vendor of 


(A) Sitaram v. Alt. Ahearee (1873) II Ben*. L. I<. 
129. 

(0 Nordenfell v. Maxim Sordenfelt Guns & 
Ammunition Co. (1896) A. C. 535; sec 
section 27, Indian Contract Act, 1872. 

(/) Sections 56 and 55, The Presidency Towns 
Insolvency Act, 1909; sections 54 and 53, 
The Provincial Insolvency Act, 1920. 

(*) Santona Roy v. The Advocate General o/ 
Bengal (1920) 32. C. L. J. 453. 

(0 Anderson v. Radclifjs. I860) 29 L I. O. B. 
1 28 

("») Stanley v. font s (1831) • L. ] (O. S.) C. I*. 


51, 131 Is. |<. 143. 

(»i) (1877) 2 Cal. 233, 4 I. A. 23; Fischer v. Kaniala 
•V nicker (1880) 8 M. I. A. 170; C hedatnbara 
Chetty v. Henna Krishna (1878) 13 lieng. 
I.. R. 509, I I. A. 241 ; Ragunath v. Nil 
Kanth (1893) 20 Cal. 843. 20 I. A. 112; 
Achal Ram v. Kasim Husain (1905) 27 All. 
271, 32 I. A. 113; Ramanatuma v. I'iranna 
(1931) 81 M. L. J. 94 P. C. 

(o) Bhagual Dayat v. Debt Dayal (1908) 35 Cal. 
420, 35 I. A. 48. 

( P > Rajah Mohkam Singh v. Rajah Rub Singh 
(1893) 1.5 All 352. 
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Ss. 25-26 » moiety of his interest in the taluk and where it appeared that without such assis- 

tance the vendor could not have prosecuted his claim to the estate (q), was upheld. 
In both countries there is no distinction with regard to fruits of success in, the action 
and whether the plaintiff obtains the same by compromise or by a decree or verdict 
in Jus favour (r). Neither an agreement to advance money in defence of an existing 
possession of property (a), nor the purchase of an equity of redemption, however 
speculative, is champertous ( t ). Acceptance of a, inadequate price on account of 
need does not render the transaction invalid as being champertous (w). But a 
conveyance of property tending to foster gambling in litigation is void (v), so also 
a bond of Rs. 25,000 in consideration of the obligee agreeing to defray the expenses 
o an appeal to the High Court and the obligor only receiving Rs. 3,700, was held 
unenforceable. The Court, however, gave a decree for the actual amount 
advanced (tv). A stipulation by an attorney to retain one moiety of what might 
be recovered absolutely and out of the other moiety to repay himself costs 
and advances made and pay the residue to the client was held void (*). 

26. Where the terms of a transfer of property impose 

a condition to be fulfilled before a person 
non precedent. can take an interest m the property, the 

, , C1 . , , condition shall be deemed to have been 

iulnUeci it it. has been substantially complied with. 

Illualrationa. 

(a) A transfers Rs. 5,000 to B on condition that he shall marry with the con- 
sent of C, 3) and E. F. dies. B marries with the consent of C and D. B is 
deemed to have fulfilled the condition. 


( ) A transfers Rs. 5,000 to B on condition that, he shall marry with the 
consent of C, D and E. B marries without the consent of C, D and E, but 
obtains their consent after the marriage. B has not fulfilled the condition. 

Conditions. The old distinction between conditions precedent and conditions 
subsequent, to which Lord Coke calls attention as of the first importance, is this : 
that where an estate is given on a condition subsequent, the estate vests till the 
condition or contingency takes place, and then it operates by divesting or destroying 
the estate. It is resorted to in order to enforce the object of the donor by the terror 
of a penalty, and as it operates by the destruction of estates it is considered as odious 
and atricli juris. One effect of this disfavour is, that if the condition is, or by the 
act of God, becomes impossible, the estate is absolute as if there had been no condi- 
tion. So where the condition subsequent is unlawful. Another effect of the odium 
under which they lie, is that they are construed strictly. Thus it appears that, in 

respect to t he penal nature of these conditions, the phrase ‘ in terrorem ’ is peculiarly 
applicable to them. 


(q) Achal Ram v. Kasim Husain (1905) 27 All 

271, 32 I. A. 113. 

(r) (ilegg Bromley (1912) 3 K. B. 179 ; I'atsavaya 

v. Poosapali (1924) 47 M. 1.. J. 93, 52 I. A. 1. 
(«) Uamodhar Matlhavyi v. Kahatutas Narandas 
(1871) 8 Bom. H. C. R. I. 

'/) Gopal Ramchaudra v. Gangaram (1890) 14 
Bom. 72. 

(u) Gurusami v. Subbraya (1889) 12 Marl. 118; 
Bhagwat Dayal v. Debt Day a! (1908) 35 


Cal. 420, 35 I. A. 48; Gossain Ramdhan 
v. Gossain Dulamir (1909) 14 C. W. N. 191 

(v) Debt Dayal v. lihan Perlab (1904) 31 Cal. 433. 

(w) Chunni Kuar y. Rup Singh (1889) 11 All. 57. 

(x) Grose v. Amirlamayi Dost (1869) 4 Bciir. 

L. R. 11 ; Rajah Mohkatn Singh v. Rajah 
Rup Singh (1893) 15 All. 352: Tarasoon- 
duree v. The Court o Wards (1873) 20 
\V. R. 446. 
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The condition precedent is of quite an opposite nature ; there the estate cannot 
commence until the condition is performed, or the contingency has happened. The 
condition, therefore, is beneficial, not penal, and is favoured and benignant ly inter- 
preted, according to the intention of the words. The phrase * in terronm ’ is, there- 
fore, from its nature, inapplicable to them and actual performance is essential 
to them, notwithstanding their favourable interpretation; therefore, though the 
condition bo impossible or illegal, no estate can arise, and it is the same as if none 
had been given. The result is, that, although penal conditions to destroy estates 
may bo dispensed with, beneficial conditions to raise estates must always bo com- 
plied with (y). 

Fulfilment of condition precedent. — This section is supplemental to section 26. 
It enacts that a condition precedent shall be deemed to have boon fulfilled if substan- 
tially complied with. A Mnhomedan widow agreed not to transfer certain property 
without the consent of three persons who were the other parties to the agreement. 
Two of them died and a transfer by her with the consent of the survivor was not 
upheld (z). In the first illustration to the section where B was to marry with the 
consent of C, D and E, the condition was deemed to have boon fulfilled by his marry- 
ing with the consent of C and D, after E’s death. The Allahabad case is open to 
criticism that the poison whose consent the widow could obtain was only one at 
the time of transfer and she had substantially complied with the agreement. 

A bequest was made to the female children of the testator’s sister on their 
attaining twenty-one or marrying with the consont of their parents. The elder 
daughter married while under age with the consont of her mother who then was a 
widow. It was held (reversing the decision of Jcsscl, M. R.), that the consont men- 
tioned in the will must be taken to bo that of parents or parent, if any, and that the 
daughter who had married with the consent of the surviving parent, took a vested 
interest in the land (a). A legacy was given to plaintiff on marriage with the con- 
sent of parents. The parents in writing gave a general consent. On the death of 
the surviving parent she married. It, was hold consent was necessary during the 
lifetime of the father or mother or survivor, otherwise the general consent was 
sufficient (M. 


Where u devise determined on the devisee ceasing to use a certain house as 
residence, no manner or period of residence being prescribed, it was held that exclu- 
sive residence was not meant and that occasional use thereof was a substantial 
compliance with the condition. Failure to use the residonco for four years owing 
to judicial proceedings brought to defeat the title of the devisee and by his inability 
to obtain possession from the trustees and by the unfit state thereof owing to want 
of repairs which were in progress, did not operate to defeat the gift (c). In another 
case before the same tribunal, a bequest dependent on the condition that the 
logatees “ should they aftor the final Court’s decision, humbly apply for subsis- 
tence ” receive a certain allowance, was held not to have been complied with where 
letters from the legatee to the Collector of the district administering the estate 
assorted a right to bo maintained and demanded a sum considerably larger than 


(V) Scat I v. Tyler, 2 Hro. C. C. 432, 29 JJ. R. 241, 
253; Clarke v. Parker (1812) 19 Vcs. 1, 
34 J£. R. 419; Lloyd v. Uranton (1817) 3 
Mcr. 108, 36 K. R. 42; Aislabie v. Hire 
(1818) 3 Mad. 256. 56 li. R. 503. 

(») Pent CM a <ul v. / Irani Ahmad, A. I. R. (1926) 
All. 181. 

(a) I) aw sot i j. Oliver — Mas*ev (1876) 2 Ch. I> 

13 


753. 

(b) Mercer v. Hall (1793) 4 Uro. C. C. 326, 29 

I!. R. 917. 

(c) f lanenlro Mohun Tagore v. Ha ja Jullendro 

Mohan Tagore (1871) 22 W. R. 377, I 1. 
A. 387 ; In re Moir, Warner v. Moir (1884) 
25 Ch. I> 605. 


S. 26 
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Ss. 26-27 ^at given by the will, as also protesting against the inadequacy of the bequest 

and demanding “ something suitable to our dignity "(d). 

Consent generally. — Whether conditions be precedent or subsequent, if they 
are in restraint of marriage the Courts struggle to prevent a forfeiture. Trustees 
must consider themselves as parents and readily consent when there is no objec- 
tion (e). After a lapse of 28 years consent was presumed (/). It may be expressed 
or implied {g). Where the marriage is to be with the consent of trustees, the consent 
of such as accept office is sufficient (h). A trustee is not required to show his 
reason for dissent (?')• The consent must be free (j). A consent required to be 
in writing shall be deemed to be complied with if given orally (Ic). Consent after the 
act is not performance of the condition (/). Consent to marriage may be with- 
drawn upon good reason (m) but not capriciously (n). 

27. Where, on a transfer of property, an interest 

therein is created in favour of one person, 

to^nc^on coupled a ? d h 7 . the same transaction an ulterior 
on th tauure of ‘prfo^dl? disposition of the same interest is made 
p°» ition - in favour of another, if the prior disposi- 

tion under the transfer shall fail, the 
ulterior disposition shall take effect upon the failure of 
the prior disposition, although the failure may not have 
occurred in the manner contemplated by the transferor. 

But, where the intention of the parties to the transac- 
tion is that the ulterior disposition shall take effect only 
in the event of the prior disposition failing in a jiarticular 
manner., the ulterior disposition shall not take effect unless 
the prior disposition fails in that manner. 

Illustrations. 

(a) A transfer!* Rs. 500 to B on condition that he shall execute a certain 
lease within three months after A’s death, and, if ho should neglect to do so, to 
C. B dies in A’s lifetime. The disposition in favour of C takes effect. 

(b) A transfers property to his wife ; but, in case sho should die in his life- 
time, transfers to B that which ho had transferred to her. A and his wife perish 
together, under circumstances which make it impossible to prove that she died 
beforo him. This disposition in favour of B does not take effect. 

Failure of prior transfer. — The manner of failure of the prior estate as pres- 
cribed is not to be construed liter ally. If the precedent estate by whatever means 

(4) V eerbhadra v. Chiranjtvt (1005) 28 Mad. 173, 

32 I. A. 105. 

{t) Daley v. Desbouverie (1738) 2 .Atk. 201, 26 
E. K. 561. 

Re. Birch (1853) 17 Reav. 358, 51 E. R. 1072. 

Clarke v. Parker (1812) 19 Ves. 1, 34 E. R. 

419: Harvey v. Aston (1737) 1 Atk. 361, 

20 E. R. 230. 

(A) Evens v. Addison (1858) 32 L. T. O. S. 103; 

Worthington v. Evans (1823) 1 Sim. Be St. 

105, 57 E. R. 66. 



(0 Clarke v. Parker (1812) 19 Ves. 1, 34 E. R. 
4 19. 

(/) Re. Stephenson's Trusts (1870) 18 W. R. 1066. 
(k) Worthington v. Evans (1823) I Sim. & St. 
165, 57 E. R. 66. 

(/) See sec. 128, illustration (v), Indian Succes- 
sion Act. 1925. 

(m) Clarke v. Parker (1812) 19 Ves. lm. 34 E. R. 
419. 

(*») See sec. 128, illustration (iv) to the Indian 
Succession Act, 1925. 
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is out of the case, the subsequent, limitation takes place (o). The rule of S. 27 
English Law is, where a testator manifests a clear intention to give a benefit to 
certain objects on an event which happens, the legatee shall not be deprived of it 
although a circumstance inadvertently coupled with it in the language used, does 
not literally take place (p). 


A testator devised a term of years to his wife for life and after her death to the 
child she was then enceinte with ; but if such child died before twenty-one then he 
devised one-third part of the term to his wifo. The wife was not enceinte at the 
time of the devise. It was held that the devise to her was good though the contin- 
gency never happened ( 7 ), and so where the child expected was a son and turned out 
to be a daughter (r). In such cases where there is a gift over at marriage it falls 
within the well-known rule in Jones v. M'estcomb ( s ) and takes effect either on 
death or on marriage. A testator gave property to trustees on trust for his 
son for life until he should become bankrupt or insolvent arid then over. Such a 
limitation is good in English Law (/) but would be void under section 12 of the 
Transfer of Property Act. 

Acceleration of remainder on failure of life estate. — A gift in remainder expec- 
tant on tho termination of an estate for life does not fail but is accelerated by reason 
of tho gift of such prior life estate not taking effect (u). An award appointed D. 
the dedicator as first manager for twenty-one years and on tho expiration of his 
term appointed his younger brother R. as manager for twonty-ono yeurs and on tho 
expiry of his term, S. tho third son of the dedicator, was to bo manager for twenty- 
one years, thereafter tho eldest son of D. then the eldest son of R. and then the 
eldest son of S. and so on. R. died before the completion of tho full term of twenty- 
one years. S. had predeceased R. The eldest son of R. claimed tho right of manage- 
ment for the unexpired portion of the term of twenty-one years. Held that the 
right of managership given to R. was personal to him, and on his death before 
completion of his term and S. dying before R, tho result was to accelorate 
tho succession of the eldest son of D. (v). In an earlier case a testator directed 
his widow to adopt a son but on tho death of the adopted son without 
leaving issue, his estate was to be divided oqually between his two daughters. 
The authority to adopt having been declared invalid, it was held that the 
bequest to adopt a son having failed, such failure did not make the bequest 
void but tho daughters took an absolute interest under the will of the testator as 
tenants in common ( w ). 


Proviso. According to this, the subsequent limitation does not take effect 
unless tho prior disposition fails in tho manner contemplated by the transferor. 
A similar provision is mado in section 130 of tho Indian Succession Act. 


( 0 ) Avelyn v. Ward (1750) 1 Ves. Sen. 420. 27 
E. R. 1117; Re. Sheppard's Trust (1855) 
1 K. & J. 269; Underwood v. Wine (1855) 
4 De M. 6c G. 633, 43 Ii. R. 655; Edge- 
worth v. Edgeworth (1869) 4 H. L. 35; 
Davies v. Danes (1882) 47 L. T. 40 ; Tennant 
\. Heath field (1855) 21 Deav. 255. 52 E. 
R. 857 ; Harnett v. Tuqwell (1862) 31 Beav. 
232, 54 E. R. 1127. 

(/>) Harman v. Dickenson (1781) 1 Bro. C. C. 91. 
28 E. R. 1004. 

(?) Jones v. Weslcomb (1711) Prec. Ch. 316, 
24 E. R. 149; Roe d’Fulham v. Wieketi 
(1741) WiUev 303, 125 E. R. 1184. 

(r) Okhoymoney Dose e v. Nilmon-v Mullick 


(1888) 15 Cal. 282. 

(J) (1711) Prec. Ch. 316, 24 E. R. 149. 

(/) In re Mason, Mason v. Mason (1910) I Ch 
695; Etches v. Etches (1856) 3 Drew. 441' 
61 E. R. 971. 

(u) Adjudhta Haksh v. Rakhman Kuar (1884, 

10 Cal. 482; Lainson v. Laxnson (1853) 
24 L. J. Ch. 46. 43 E. R. 1063; Jull v. Jacobs 
(1876) 3 Ch. D. 703 ; Re. Johnson, Dansly 
v. Johnson (1893) 68 L. T. 20. 

( v ) Utbi Shankar v. Nand Kishore, A. I. R 

(1932) O. 161. 

(it.) Radha Prasad v. Ranee Mani (1906) 33 Cal. 
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Illustration (b). — Prior to the Law of Property Act, 1925, by the law of England 
the question of survivorship in cases, of which the illustration is an example, was a 
matter of evidence and not of positive regulation and enactment, as in the French 
Code, and in the absence of evidence there was no conclusion of law on the subject* 
The illustration recalls the case of Underwood v. Wing ( x ). The English Law, 
however, is now altered and the presumption in simultaneous deaths by the Law 
of 1 loperty Act, 1925, section 184, is that in all cases where two or more persons 
have died in circumstances rendering it uncertain which of them survived the other 
or others, such deaths for the purpose of affecting title to the property are to be 
presumed to have occurred in the order of seniority and the younger shall be deemed 
to have survived the elder. 


Conditional bequests and devises. — The Indian Succession Act of 1925 contains 
provisions similn r to sect ion 27 of the Transfer of Property Act. The rule enunciated 
in the section is similar to that in section 129 of the Indian Succession Act and that 
in the proviso as in section 130. 


A testator bequeathed the residue of his estate to his grandsons who 
might bo born to his son K. within ten years after his death and failing such 
grandsons to his grand -daughters equally after the death of his wife. A grand- 
son was born within ten years of his death. It was held that the bequest in favour 
of the grandson being to a person not in existence, was invalid. Further, as the 
grandson was in existence the bequest in favour of the grand -daughters could not 
take effect under section 130 of the Indian Succession Act which applied to Hindu 
wills. Therefore, the grandson took the whole estate as heir-at-law ( y ). The illus- 
tration to section 130 of the Indian Succession Act which is identical with section 
(b) of the present section recalls the case of Underwood v. Wing (z), the first illustra- 
tion to section 129, Meadows v. Parry (a), and the second illustration, Avelyn v. 
Ward (b). Other cases illustrating section 129 are collected in William on Executors, 
12th Ed., Vol. II, pp. 820-822, Theobald on Wills, 8th Ed., pp. 738-740, Jarman on 
Wills. 7th Ed., pp. 2134-2138. 


28. On a transfer of property an interest therein . 

may be created to accrue to any person 
ditional on happcitin ^°or with the condition superadded that in 
6ed event? 1 ""* spoc " case a specified uncertain event shall 

hapjien such interest shall pass to another 
person, or that in case a specified uncertain event shall not 
happen such interest shall pass to another person. In each 
case the dispositions are subject to the rules contained in 
sections 10, 12, 21, 23, 24, 25 and 27. 


Condition subsequent. — This section deals with the subject known to law as 
condition subsequent, or, to use the phrase in the section, condition superadded. 
These are dealt with in a group formed of sections 28, 29 and 30. The considerations 
applicable to conditions subsequent seem to be totally different from the considera- 
tions applicable to conditions precedent grouped under sections 25, 20 and 27 


(*) (1855) 24 I.. J. Ch. 293. 43 E. R. 655 ; Tennant 
v. Heath/ieU (1855) 21 Ilcav. 255, 52 

E. R. 857 ; bar turd v. Tuguell (1862) 31 
Ilcav. 232. 54 K. R. 1127. 

(y) Official Assignee of Madras v. Vedavalli, 
A. I. R.' 1926) Mad. 936. 


(*) (1855) 24 L. J. Ch. 293, 43 E. R. 655 ; Tennant 
v. Heath field (1855) 31 Ilcav. 255. 52 
E. R. 857 ; Harnett v. Tugwell (1862) 31 
Ilcav. 232 , 54 E. R. 1127. 

(a) (1812) 1 Ves. & B. 124, 35 E. R. 49. 

(M (17501 1 Ves. Sen. 420, 27 F. R. 1117. 
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In the present group of cases there is a clear original vested gift in certain defined S. 28 
persons and there is a clear condition subsequent taking the benefits away from them 
on specified conditions. The object of conditions subsequent is to determine and 
divest (upon the happening of the event specified) estates or interests antecedently 
vested. If, therefore, the condition bo void, the gift wilt bo absolute. 

If a condition attached to a devise is capable of being construed either as a 
condition precedent or as a condition subsequent, the Court will prefer the latter 
construction (c). The condition subsequent must be subsequent to the actual 
enjoyment in possession of the estate. The obligation to porfonn the condition 
does not arise until after possession is taken. The obligation to do the act and the 
immunity from doing it, are both measured by the same standard, namely, what 
are the limits of the condition, — when does the obligation arise under the condition ? 

When you once come to the conclusion that the condition is intended to operate 
only after the devisee comes into possession, the occasion for any oxcuso for his 
not performing it, arises then and not till then, and it is unnecessary to consider 
whether he could or could not perform it before. A clause of defeasance, in order 
to be operative, must contain oxpress words or words of necessary implication of a 
gift over to a definite person (d). A testator by his will made a settlement of his 
property in favour of his grand children on the express condition that during their 
respective minorities they should not reside abroad except for a period not exceeding 
six weeks in each year. Upon non-compliance their shnres were to be forfeited. 

Hold that the condition was a condition subsequent, and as its non-compliance 
was void as being contrary to public policy as tending to the possible separation of 
parents from their children, the condition was void (e). A condition divesting the 
interest of a devisee or legatee if he enters into the naval or military services of the 
country is void as against public policy (/). A Hindu may create a life estate or 
successive life estates. But a series of absolute estates defeasible in succession on 
the happening of an uncertain event cannot be considered as a succession of life 
estates. It can only be considered as an attempt to create a state of inheritance 
which is not recognized by Hindu Law. These were the observations in a Bombay 
case which was decided on section 131 of the Indian Succession Act, corresponding 
to the present section. A testator bequeathed his property successively to the 
three sons of his sister subject to the condition that, if the first died without male 
issuo surviving, it was to go to the second, who was similarly liable to be defeated 
if he in his turn died without leaving male issue, in which event the property was to 
go to the third son subject to a similar condition. Ultimately, the property was 
devised in favour of charity. The first two sons having died without male issue 
surviving, the third son sued for construction of the will. Held, the first son took 
an absolute estate which on his death would go to his daughter as his heiress. Hero 
the testator intended that tho bequest to the first son should bo defeasible. If he died 
without male issue then there should be a gift over. But he attached a condi- 
tion to that gift over, and ho attempted to restrict the inheritance of his estate in 
a manner contrary to the principles of Hindu Law ( g ). A testator by his will 
directed that any child of his taking any interest thereunder should, in respect of 
other funds to which tho child would become entitled, execute a settlement to the 
satisfaction of tho testator’s trustees on the linos laid down in tho will. The will 


(<) In re Greenwood, Goodhart v. W'oodhead 
(1903) 1 Ch. 749. 

d) Amulya Ckaran v. Kali Dai (1905) 32 Cal. 861. 

e) In re Boulter, Capital and Counties Dank 

v. Boulter (1922) I Ch. 75. 


(/) In re Beard, Reversionary and General S reu- 
nites Co., Ltd., v. Hall (1908) 1 Ch. 383. 

(«) Bai Dhanlaxmi v. Hanprasad (1921) 45 
Horn. 1038. 
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contained a forfeiture clause if the directions as to the settlement were not complied 
with The son of the testator (the settlor) executed a settlement and the recitals in 
the deed stated his desire to execute it in accordance with the testator's directions. 
Jhe will trustees expressed themselves satisfied with the settlement. It stated, 
^ter aha : “ If the settlor shall not have had any child who under the trusts in 
default of appointment hereintofore contained shall attain a vested interest in the 
trust fund, then . . . . the trust fund .... 

shall be held as to one-half thereof in trust for such person or persons as the settlor 
shall by will or codicil appoint, and as to the other half part 

shall be dealt with as if the settlor had died in the lifetime of the (testator) without 
leaving any child living at the death of the said (testator).” Held (Lord Blanes- 
>urgh dissenting), that the satisfaction of the trustees was not conclusive ; that the 
recitals and operative part of the settlement, though clear, were inconsistent and 
the operative part prevailed ; that the settlement reproduced the words of the 
testator’s will, which referred to the son’s portion, whereas the settlement referred 
to the son’s trust fund ; that the stated hypothesis of the son’s death in his father’s 
lifetime, though apt to determine the destination of the testator’s own property, 
was not sufficient to determine that of the son’s own property; that there was ‘a 
resulting trust to the son ; that there was consequently by the terms of the testator’s 
will a forfeiture of the settlor’s interest of his portion under the will (h). 


Condition subsequent ineffectual.— Where the condition subsequent is uncertain 
or is contrary to public policy or impossible, it is void and ineffectual, although 
there may be a gift over and the gift over is also ineffectual ( i ). 


Validity of condition.— A condition subsequent to be valid must be one which, 

if it forms the consideration of an agreement or contract, the agreement or contract 
would bo valid. 


Time for performance.— The section does not make any reference to the time 
in which a condition subsequent must be performed. There is no general rule in 
computing time. Each case depends upon the reason of the thing according to the 
circumstances (j). Even if it be performed subsequent to the time fixed for per- 
formance and the Court finds that all parties can be put in substantially the same 
position as they would have been, had the condition been performed within the 

proper time, timo is not regarded as of the essence and such performance is treated 
as a sufficient compliance of the condition (fc). 

Ignorance of condition subsequent. — Ignorance of a condition subsequent cannot 
prevent a forfeiture clause for breach of the condition coming into opera- 
tion (/). But whore there was a gift over upon 44 refusal or neglect ” to take the 
name and arms of the testator, and failure to comply with the condition was through 
ignorance of existence of the will, it was held that the estate was not forfeited as 
the expression 4 ‘ refuse or neglect ” is not equivalent to 44 fail ” or 44 omit ” as it 
implies a conscious act of volition (m). * 


(A) Inland Revenue Commissioners v. Raphael 
(1935) 51 T. L. R. 152 ; Same v. Etra (1935) 
51 T. L. R. 152. 

(0 Thomas v. Howell (1692) 1 Salk. 170, 91 
E> R. 157. 

(j) Lester v. Garland (1808) 15 Ves. 248, 33 
K R. 748 


(k) Re. Goodwin, Ainslie v. Goodwin (1924) 2Ch. 
26. 

(/) A st ley v. Essex (Earl) (1874) L. R. 18 Eq. 290. 
(”i> In tm re Quint tn Dick, Cloncurry v. Fenton 
(1928) 1 Ch. 992; Partridge v. Partridge 
(1894) 1 Ch. 351 ; In re Edwards (1910) 
1 Ch. 541. 
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Certainty. — Ono of the cardinal rules on this subject has been this, that where S. 28 
a vested estate is to be defeated by a condition on a contingency that is to happen 
afterwards, that condition must be such that the Court can see from the beginning, 
precisely and distinctly, upon the happening of what event it was that the preceding 
vested estate was to determine (n). Limitation must bo certain not only in expres- 
sion but also in operation (o). 

Impossibility. — If a condition annexed to a gift or legacy be impossible at the 
time of imposing it, the gift or legacy can never take effect. The testator devised 
the residue of his estate to J, provided she married with the consent of his two 
executors. One of them died. The condition being subsequent became impossible 
and she could therefore marry without the consent of the survivor (p). In such 
cases the performance is dispensed with and the gift becomes absolute (q), but where 
the consent is to bo obtained, as of a guardian, and if there is no guardian, it cannot 
bo said that the condition was complied with, for a guardian could have been 
appointed (r). Whenever the Courts take notice of a condition impossible, it must 
be a natural impossibility arising from an act subsequent, which the party could 
not avoid, having become impossible by an act of God (*). Lunacy has been held 
to be an act of God making performance of condition impossible, and the condition 
being subsequent, the legatee takes an absolute estate (/)• A settlement for two 
daughters provided that if either married without the consent of their mother, it 
should bo to her separate use. After proposing and encouraging the marriage of 
one of thorn the mothor refused to give her consent out of resentment. The marriage 
held without her consent was held to be no forfeiture (u). A consent may be with- 
drawn if subsequent circumstances justified it. This power is not unlimited and 
cannot bo exorcised for mere caprice (v). A bequest to a testator’s son contained 
a condition prohibiting marriage with two named persons with a gift over on breach 
of condition. The son married, but none of the two named persons. It was held 
that the condition was not impossible of fulfilment so long as the plaintiff and either 
of the two ladies survived and, therefore, the bequest took effect subject to defea- 
sance on breach of the condition at any time (w). 

Exemption. — A condition subsequent was that each of the daughters of the 
settlor should settle her interest under her mother’s marriage settlement upon certain 
trusts. The daughters who executed settlements in the testator’s lifetime with his 
concurrence were held exempt from the performance of the condition though the 
trusts of the settlement were not absolutely identical with the trusts of the will, 
and in one particular were opposed to the provisions of the will of the testator, 
their father (r). The true principle in this class of cases whore conditions are dis- 
pensed with, is not that of considering that the condition has been fulfilled but that 
the child or other persons entitled under the will are exempt from the condition 
altogether, so that tho will must bo read as if there was no condition. 


(n) Clavering v. Ellison (1859) 29 L. ]. Ch. 761. 
11 E. R. 282; Jeffreys v. Jeffreys (1901) 
84 L. T. 417 • He. Moore's Trusts, Lewis 
v. Moore (1908) 96 L. T. 44 ; He. Sand- 
brook. Noel v. Sandbrook (1912) 2 Ch. 471 ; 
He. Lanvon, Lanyon v. Lanyon (1927) 
2 Ch. 264. 

(©) In re Viscount Exmouth, Viscount Exmouth 
v. Praeil (1883) 23 Ch. I). 158. 
l/>) Peyton v Hury (1731) 2 P Win*. 626. 24 

E. R. 889 ; Greydon v. Hicks (1739) 2 Atk. 
16. 26 E. R. 407 ; Dwason v. Oliver Massey 
(1876) 2 Ch. D. 753. 

(.;) Collett v. Collett (1866) 35 B<*av. 312, 55 
E. R. 916; booth v Meyer (1877) 38 L. T. 


125 ; In re Greenwood, Goodharl v. Wood- 
head (1903) 1 Ch. 749; Peyton v. bury 
(1731) 2 P. Wins. 626. 24 E. R. 889. 

(r) Re. Brown's Wilt, He. brown's Settlement (1881) 
18 Ch. D. 61. 

(j) Franco v. Alvarez (1746) 3 Atk. 342, 26 
E. R. 998. 

(/) He. bird, bird v. Cross (1894) 8 R. 326. 

(u) Strange ( Lord ) v. Smith (1755) Arab, 263, 

27 E. R. 175. 

(v) He. brown. Ingall v. brown (1904) 1 Ch. 120. 

(w) In re bathe, bathe v. Public Trustee (1925) 

1 Ch. 377. 

(*) In re Grove, Public Trustee v. Dixon (1919) 
1 Ch. 249; In re Park (1910) 2 Ch. 322. 
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S. 28 


Indian Succession Act, 1925. — Section 28 corresponds to section 131 of this 
Act except that in the Transfer of Property Act the dispositions are subject to 
certain rules enumerated in section 28, while under the Indian Succession Act it is 
only the ulterior bequest that is subject to the parallel rules contained in section 
131 of the Indian Succession Act. 


Condition of residence. — Residence must be personal (//). Residence has been 
decided not to require that a man shall actually sleep there every night (z). Although 
the words of the will were not fulfilled literally, it was held that there was no forfei- 
ture where the tenant for life was directed to reside upon the messuage at 
least every six calendar months in a year, and on his failure to do so there was 
a gift over. The tenant for life did not reside as directed, but had in the house a 
staff and servants, paid the rates and kept horses and poultry, and his son stayed 
in the house on an average on every alternate Saturday till Monday (a). In a later 
case, “ residing ” was held to mean “ personally residing.” By his will a testator 
gave his leasehold house to trustees to permit his niece C to hold and occupy the 
same free of rent on the express condition that after his decease his niece C should 
remain single and unmarried.” and in the event of her marriage she was to forfeit 
the bequest and it was to fall in the residue. C resided until marriage and ten 
years thereafter and then her husband took another house in the neighbourhood and 
she moved into it with him. She let all the rooms but kept one for herself and in it 
she kept a bed, her books, some clothes, writing materials, etc., and retained the 
key. She went there two or three times a week and occasionally had meals and 
slept there. It was held that what C had done did not amount to residing within 
the meaning of tin; will, but rending the subsequent void condition in restraint of 
marriage into the condition as to residence on marriage, the latter condition did 
not apply and thoro was no forfeiture (6). But where a direction in a will 
provided, that in the event of my said niece voluntarily ceasing to make the 
said dwelling house her permanent home as aforesaid, I direct the said sum of 
£7,000 and the investment representing the same shall fall in the residue,” it was 
hold that there was no forfeiture whore the niece on marriage, in pursuance of her 
husband’s injunction and because he wished to make another house the matri- 
monial home, complied with his instructions. It was there held that voluntarily 
meant “freely without compulsion” and “not under any ^ obligation ” and that 
having acted in pursuance of a legal duty to her husband, she would not cease to use 
the dwelling house, her permanent home, voluntarily (c). There are many autho- 
rities, ancient and modorn, showing that the Courts abhor provisions in instruments 
of whatever kind contemplating the interruption of conjugal relations and hold 
such provisions void as against the policy of the law. One of the terms of a will 
was that if any female member of the testator’s family should live in any other than 
a holy place for more than three months she should forfeit her rights under the 
will. The plaintiff, a minor dauglitor-in-law, was forcibly removed from her house 
with the aid of the police, and resided for more than threo months with her mother. 
It was held that absence under duress did not work a forfeiture ('/). Reference 
was made to a passage in the judgment of Lord Campbell in Cluvering v. Ellison (e) : 

“ Had the children been included in the arrest I conceive that their residence abroad 


(y) Walcol v. Holluld (1854) K.iy 534, 69 E. K. 
226. 

(i) Pc-r Jossd, M. K., in Astley v. Essex (Karl) 
(1874) IH Uq. 290. 

(a) In re Muir, Warner v. Muir (I884| 25 Cli. 
\). 605. 


(b) In re \Vr tK hl, Molt v. Issolt (1907) I Ch. 231. 
(<) In re Wtlkinsun. Pa^e v. Public Trustee 
(1926) 1 Cli. 842. 

(J) Tin Couri Dassee v. Krishna Uhabini (1893) 
20 Cal. 15. 

(<■) (1859) 7 II. L. Ca«. 707, 11 E. K. 282. 
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under continued duress would not have worked a forfeiture, and if their residence 
abroad may bo fairly ascribed to the imprisonment of their father by Napoleon, 
the forfeiture might be saved on this ground, were there a necessity to resort to it.” 
This caso could have been decided equally in the plaintiff’s favour on the ground 
of infancy. 

But maintenance of an establishment was held insufficient and personal resi- 
dence considered necessary where trustees were directed by a testator to pay the 
income of the residuary estate to the tenant for life of a certain property during 
such period of his life as he should reside on the property for a limited period in 
every year, there being a gift over of the income in the event of his ceasing or de- 
clining* so to reside (/). A Hindu testator directed that his two wives should live in 
the family dwelling house or, according to the rules of Hindu religion, in some holy 
place, and each should receive a monthly allowance of Rs. 10 for maintenance, with 
a gift over. If either acted contrary to the will, she should be deprived of all 
interest. The younger widow who broke the condition relating to residence for- 
feited her interest (<j). 

Infancy.— An infant is not bound by a condition subsequent requiring residence 
inasmuch as he has no power to choose his own place of residence (h). 

Repugnant conditions.— If a condition subsequent which is to defeat an estate 
is against the policy of the law, the gift is absolute, but if the illegal condition is 
precedent, there is no gift. 

A condition against alienation is void.— The difference between a condition 
properly so called and a conditional limitation or an executory devise is that in the 
case of a condition, the estate is to revert to the grantor or his heirs, and in other 
cases it is limited over to other persons. A limitation to the use of A and his heirs 
till C returns from London and after the return of C, to the use of B in fee, is in a 
deed a conditional limitation, in a will an executory devise. A limitation which 
defeats a portion of the estate previously given is a conditional limitation as dis- 
tinguished from condition, of which only the grantor or his heirs can take advantage. 
If an estate is given to A for life with remainder to B absolutely with a proviso that 
if A should attempt to assign, his life estate should cease, such a proviso is read as 
a limitation to A during his life or until he should attempt to assign, and upon that 
event or after his death, such a limitation is held to bo valid. 


The general law is that a defeasance, either by condition or by conditional 
limitation or executory devise, cannot be well limited to take effect in derogation, 
not merely of the right of alienation, but of any of the naturul incidents of 
the estate which it is intended to divest (i). An incident of the estate given 
which cannot be directly taken away or prevented by the donor cannot bo taken 
away indirectly by u condition which would cause the estate to revert to the 
donor or by conditional limitation or executory devise which would cause it to 
shift to another person. A testatrix gave certain estates to her son, but if he 
did or suffered any act, in consequence whereof he would be deprived of the 
personal bonelieial enjoyment thereof, then the trust was to cease and the ostate 
held in trust for his wife, or, if no wife then living, for his children equally. 
The son survived his mother, and was a bachelor. — Held that he took an absolute 


S. 28 




(/) Vivian , Vivian v. Swansea (1920) 36 T. L. 
K. 657. 

(f) tikoba Tar ini v. Peary La ll (1897) 24 Cal. 
646 

(A) Partridge v. Partridge (1894) I Ch- 351. 


(») In re Dugdale , Dugdale v. Dugdale (1888) 
38 Ch. D. 176; Webb v. Grace (1848) 2 Ph. 
701, 41 E. K. 1114; Rockford v. Hackman . 
(1852) 9 Hare 475, 68 E. R. 597; Joel v. 
Mills (1857) 3 K.& |. 458. 69 l< E. 1189. 
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S. 28 interest under the gift, and that the attempted executory gift over was void for 
repugnancy (./). The genera! principle as enunciated above is subject to many 
important exceptions, one of them being an executory devise defeating or 
abridging an estate in fee by altering the course of its devolution which is to take 
effect at the moment of devolution and at no other time. Another exception i 9 
that any executory devise which is to defeat an estate and which is to take effect 
on the exercise of any of the rights incident to that, is void. It is clear that under 
the extreme freedom of disposition allowed to testators, a gift by will which is absolute 
in the first instance may in general be modified by subsequent words cutting down 
or divesting the gift on any contingency the testator may think fit to select. B 
died leaving a certain immoveable property to his son R. under a will with the 
words, should my son R. die, which God forbid, and should he then leave a son, 
such his son shall afterwards be the owner thereof.” It was held that R. took 
only a life-interest (k). 


But the contingency must not be so selected as to run counter to the general 
policy of the law. Thus gifts over on any of the following contingencies, amongst 
others, are bad, namely, (a) any contingency that is too remote, (b) the contingency 
of any marriage whatsoever, (c) the contingency of alienation, (d) the contingency 
of bankruptcy, or (e) the contingency of intestacy. The same principle is affirmed 
in India and there is a large number of decisions of the Indian Courts which supports 
this principle. A gift over is void for repugnance whore the estate conferred is of 
an absolute nature. Where it was found that a testator had intended to give an 
absolute estate and attempted to limit the rights of the holder owing to an erroneous 
view of his powers, the attempt to limit the rights must be rejected on the ground 
of repugnance (l). The same principle has been followed by the Courts of Bombay(m), 
Calcutta (n) and Lahore (o). 

Gift over. — It is clearly settled that a gift over upon an attempt to alienate 
an absolute interest previously given is as void as a condition (p). 

Change of religion. — A testatrix limited to a daughter an exclusive power of 
appointment by will amongst her children. The daughter appointed among the 
objects of the power and declared that if either during her life or after her death 
any son or daughter should marry a person not- professing the Jewish religion or 
should forsake the Jewish and adopt the Christian or any other religion, such son or 
daughter should forfeit all share in the fund, which was to accrue and go over to 
the other children living at the date of forfeiture. A son of the testatrix married 
a Christian without her consent. A daughter embraced Christianity after her 
mother’s death. Both children wero born after the death of the creator of the 
power. Held, the forfeiture clause was not void against public policy. The share 
of the son was forfeited, but as regards the daughter, so far as it affected after the 
death of the appointor the share of a child born after the death of the creator of the 

of Bombay (1896) 20 Bora. 450. 

(m) Sum Chandra v. lull it Mohun (1916) 20 C- 
VV. N. 463; Tripurari Pal v. Jagat Tarini 
(1912) 40 Cal. 274, 40 I. A. 37 
(o) Mohan I.al v. Niranjan Das (1921) 2 Lah. 
175; Karan Singh v. Mr. Rupawanti, A. 

I. R. (1925) Lah. 122 

(/>) Bradley v. Peixoto (1797) 3 Vcs. 324, 30 E. R 
1034 ; Ross v. Ross (1819) 1 Jac. & W. 
154, 37 E. R. 334 ; Holmes v. Hodson (1856) 

8 Dc M. & G. 152, 44 E. R. 347 ; Shaw v. 
Ford (1877) 7 Ch. I). 6(T. 


(» In re Dugdale, Dugdale v. Dugdale (1888) 
38 Ch. D. 176; Re. Moore, Trafford v. 
Macons hie (1888) 39 Ch. D. 1 16 ; Re. Hope 
Johnstone, Hope Johnstone v. Hope John- 
stone (1904) 1 Ch. 470; Re. Wilkinson, Page 
v Public Trustee (1926) Ch. 842. 

(A) In re Ashton, Ballard v. Ashton (1920) 2 Ch. 
481 ; Gulbaji Ajisji v. Rustomji (1925) 49 
Bom. 478; Mafatlal v. Kanialal (1915) 
17 Bora. L. R. 755. 

(() Jagmohan Singh v. Sheoraj Kuar A. I. R. 
(1028) Oiulli 49. 

(mi) A nandrao V may ah v. Administrator General 



SECS. 28-29.] CONDITION RESTRAINING MARRIAGE. 


203 


power, it was void for remoteness and consequently the daughter had not forfeited $S. 28 = 29 
her share {q). 

Marriage. — All goneral restraints upon marriage are void (r). But not if the 
restraint is with a view to protect a child or in cases where marriage of a woman 
is prohibited on the ground that it would load to the neglect of the testator's child 
or might result in another man’s spending his hard-earned money (*). Or where a 
condition subsequent is in restraint of a marriage of a single woman on the ground 
of health, or provision being only intended until marriage (/). A condition subse- 
quent in partial restraint of marriage is valid if accompanied by a gift over (u). 

29. An ulterior disposition of the kind contemplat- 
ed by the last preceding section cannot 
t i on* su tseqi ic n t*/ condi * take effect unless the condition is strictly 

fulfilled. 

I Hunt ration, 

A transfers Rs. 500 to B, to be paid to him on his attaining his majority or 
marrying, with a proviso that, if B dies a minor or marries without C’s consent, the 
Rs. 500 shall go to D. B marries when only 17 years of age, without C’s consent. 

The transfer to D takes effect. 

The section. — This section is supplemental to section 28. 

Condition is strictly fulfilled. — Unlike a condition precedent, the law demands, 
in the case of a condition subsequent, literal compliance. The reason is that the 
law favours vesting and abhors divesting and as clauses dealing with condition 
subsequent are in defeasance of estates vested, they are tube construed more stringent- 
ly (v). In a subsequent case (w) Kindorsley, V. C., 6aid “ that the contingency 
should be so expressed as not to leave it in any degree doubtful or uncertain what 
the contingency is which is intended to defeat the prior estate ” (x). 

Indian Succession Act, section 132. — This section corresponds with section 29 
of the Transfer of Property Act. Illustration (i) to this section and illustration (ii) 
to section 128 as well as illustration (a) to section 20 of the Transfer of Property 
Act point out the distinction between the fulfilment of a condition precedent and 
a condition subsequent. 

Defeasance must “ fit ” the condition. — Usually in a clause containing a con- 
dition subsequent there is a gift over in default of performance when the condition 
is not fulfilled and where there is a default, the gift over takes effect. For this 
purpose, residue is a gift over but it is doubted if a residuary bequest is such (y). A 
gift over cannot be implied (z). 

In construing clauses of defeasance, two rules are to be observed, the first rule 
is to construe the clause most strictly. The next rule is that the cesser, and the 
limitation over must fit in with one another, otherwise the gift is absolute. Such 

(?) Hodgson v. Halford (1879) 11 Ch. I). 959; E. R. 832 ; Lloyd v. Branton (1817) 3 Mer. 

Warrington v. Miller (1897) 2 Ch. 255 ; 108, 36 E. K. 42. 

He. iMnyon, Lanyon v. Lanyon (1927) 2 Ch (r) Egerhm v. Hrvu-nlow (1853) 23 L. I. Ch. 348. 

264. 10 E. I<. 359. 

(f) Godfrey v. Hughes (1847) 1 Hob. Eccl 593, («.-) Clavering v. F.lltson (1859) 29 L. I. Ch. 761, 

163 E. K. 1147. 11E. K. 282. 

(i) Potter v. Richards (1855) 24 L. J. Ch. 488. (*) Clavering v. Ellison (1859) 29 L. J. Ch. 761 

(0 Re. Heuett, Eldndge v. lies (1918) 1 Ch. 458; 11 E. It. 282. 

Jones v. Jones (1876) 45 L. J. Ch. Q. U. 166. (y) Lloyd v. Branton (1817) 3 Mer. 108, 36 E. R. 42. 

(«) In re Whiting’s Settlement, Whiting v. De (x) In re Evans's Contract (1920) 2 Ch. 469- 

Rutten (1905) 1 Ch. 96; Dashuood v. Gulliver v. Ashby (1766) 4 Burr 1929’ 

Bulhele y l Lord ) (1804) 10 Vcs. 230, 32 98 E. It. 4. 
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29-30 was th«» opinion expressed in Cat-t’s Trusts («). In tlmt case the limitation was in 
fee and the gift over was that it should cease and he void to all intents and purposes, 
and was to go over in the same manner as if they were dead. In a subsequent case 
the gift was in fee simple and was to go over to those entitled in remainder. As there 
could he none such, the clause was held to be absolutely void (b). 

Revocation clause. — It is quite clear that if a testator desires agift tobe revoked 
the mere fact, that there is no gift over will not prevent the revocation from taking 
effect. For this purpose it is not necessary to consider whether the condition is 
precedent or subsequent. If the clause for cesser and the gift over do not fit in 
with each other, the whole clause would lie ineffectual and the gift would be absolute, 
on the ground that defeasance does not fit the condition (c). In an earlier case a 
testator gave a legacy to his daughter for life and the remainder in trust for her 
children. By a codicil ho revoked the bequest to the daughter in case she became 
a nun. The daughter took the veil. Held, the condition was a lawful one although 

there was no gift over. On breach of the condition, her interest under the bequest 
ceased ('/). 

Effect of a void condition. If a condition bo void in its inception, the gift itself 
is void if the condition is a condition precedent. It is absolute if the condition is a 
condit ion subsequent. 


Prioi tll-p'r-ll Kill not 

affected by invalidity 
ot ulti riur disposition. 


30. If the ulterior disposition is not 
valid, the prior disposition is not affected 
by it. 

I II us! rat ion. 


A 

to C. 


transfers a farm to 15 f« 
15 is entitled to the farm 


>r her life, and, if she does not desert her husband, 
during her life us if no condition had been inserted. 


Gift over void. — Section .*10 enacts that if a gift over be void the original dis- 
position is not affected. A Hindu executed a Deed of Settlement excluding his son 
from inheritance as ho was of bad character and made a gift of his property to his 
wife (the Rani) appointing her successor and representative subject to conditions, 
of which condition (> was that if during the succeeding years a lawful son was bom 
to his son who was excluded, he should take the property on attaining majority. 
It was held that the grandson took the estate by virtue of a condition subsequent 
terminating the estate limited to the Rani and her successors in the event of his 
attaining majority and that this condition of defeasance being illegal and void under 
Hindu Luw as being in favour of an unborn person, it was inoperative and void 
and left the* Rani's estate unaffected (<•). 


Prior disposition not enlarged. — This section does not enlarge the nature of 
the interest created in the first instance by reason of the subsequent disposition 
being invalid. 


Prior disposition void. — This section enacts that if an 
not valid the prior disposition is not affected by 


(«) (186-1) 33 L. J. Ch. -195, 71 E. R. 377. 

(<>) At us grave v. Brooke (1HH4) 26 Ch. 1). 792; 
In re Cornwallis, Cornwallis v. IVykeham — 
Marlin (IH86) 32 Ch. D. 388. 

(r) lie. Call's Trust (1864) 33 1.. J. Ch. 495. 71 
|pf li. R. 377. 

hi) He. Dickson’s Trust, es- parte Dickson (1850) 

I Sim. (N. S.) 38, 61 M. R. M. 


ulterior disposition is 
such invalidity. The converse is 


(<•) Narsingh Kao v. At aha Lakshmi (1928) 50 All. 
375; Gerrard v. Butler (1855) 20 Bcav. 
541. 52 li. R. 712 ; King v. Hardwick (1840) 
2 Bcav. 352, 48 li. R. 1217 ; Carter v. 
Bowles (1831) 2 Russ & M. 301, 39 E. R. 
409; Stephens v. Gadsden (1855) 20 Bcav. 
463, 52 E. R. 682. 
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not true as under section 16 if a prior disposition tails the ulterior disposition falls $§. 30*31 
with it. 


Ulterior disposition void. — Circumstances rendering 
are discussed in the notes to sections 28 and 21*. 


ulterior dispositions void 


Indian Succession Act. section 133. 


This section 


corresponds with section 30 of 


tho Transfer of Property Act. 


31. Subject to the provisions of section 12, on a 

transfer of property an interest therein 

Condition that transfer , , i A .,'i ,1 p,* 

shaii cease to have effect may !)e created with the condition supei- 
o-rtain event happens or added that it shall cease to exist in case 

do^ net happ™ a specified uncertain event shall happen, 

or in case a specified uncertain event shall not happen. 


Illustrations. 


(a) A transfers a farm to B for liis life, with a proviso that, in ease B cuts 
down a certain wood, the transfer shall cease to have any effect. B cuts down 
the wood. He loses his life-interest in the farm. 

(b) A transfers a farm to B. provided that, if B shall not go to England within 
three years after the date of the transfer, his interest in the farm shall cease. B 
does not go to England within the term prescribed. His interest in tho farm ceases. 


Condition superadded. — It is permissible under this section to create an estate 
by the addition of a condition subsequent whereby on the happening or non-hap- 
pening of a specified uncertain event, such an estate is to determine. An estate 
so created is known in English Law as a “determinable fee simple” IJ). Unlike 
section 28, there is no gift over in the case contemplated by this section. It does 
not originate hut. determines an estate. The estate created may he a qualified estate 
as in illustration (a) or an absolute estate as in illustration (b). Examples of condi- 


tions subsequent in defeasance of a vested estate are afforded by cases relating to 
residence, marriage settlements, name and arms clauses, introduced in English 
will settlements and leases. A clause in a deed laying down that an absolute estate 
was to be divested on tho happening of a particular contingency is not to he treated 
as invalid. It is neither the law in England nor in India (7). 


Exceptions. — The rule in tho section is subject to exceptions mentioned in 
section 12 by which a condition that an absolute transfer is to determine on the 
transferee boeoining insolvent or endeavouring to transfer or dispose of the property 
is void. 


Indian Succession Act, section 134. -This section corresponds with section 
31 of the Transfer of Property Act. 

Hindu Law. — Provisions lor defeasance on the occurrence of an uncertain event 
are legal and enforceable subject to two limitations, viz., that no rule of Hindu Law 
will hr- infringed and the rights of a transferee for consideration without notice 
will be protected. A Hindu made a gift of his property on condition that it should 

t) Williams on Real Properly, 24tli Ed., p. 84. i (*) Ahmad Atim v. Safi Jan, A. I. K. (1926) 

Ondli Sfil. 
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be restored to him on his return from Port Blair. R was held that the clause of 
reverter was valid and enforceable against the transferee us well as his heirs (/»). 

Performance or non-performance of condition subsequent.— The performance 
or non-performance of a condition subsequent under this section differs from the 
performance or non-performance of a condition subsequent referred to in section 28. 
In section 3 1 there is no gift over but a mere cessation of the interest created In 
section 28 there is a gift over on defeasance. Further, section 29 which is supple- 
mental to and follows section 28 requires the condition subsequent to be strictly 
fulfilled. No such imposition is laid in case of a condition subsequent within the 
meaning of section 31. This section is founded on an English case (i). 

The non-performance of a condition subsequent under section 31 can be com- 
pensated in damages but if the condition be in the nature of a penalty the Court 
will relieve against it 0'). 

Purchaser’s failure to pay within a time fixed.— The vendor who had only received 
a part of the purchase-money signed an acknowledgment in the conveyance of 15th 
July 1925 for the entire consideration. The purchaser agreed to pay the balance 
to the vendor’s creditors by the 30th December 1925 and on his failure the sale deed 
was to stand cancelled null and void. On the purchaser's failure the vendor main- 
tained that this was a superadded condition within the meaning of section 31 and 
on its breach the rights of the purchaser automatically ceased. Their Lordships 
held that the receipt of the entire consideration by the vendor could not be taken 
literally, so asto contradict a clear fact, that the balance had not been paid but was to 
be paid by the date proscribed and that in their opinion there was nothing in section 
31 which declared that a limitation upon a condition subsequent was a lawful method 
of grant to exclude the right of the Court to give relief to the purchaser who failed 
to make payment of the price or part thereof by the date agreed upon in the contract 

of sale, which in the present case was embodied in the same deed as the act of 
transfer ( k ). 


32. In order that a condition that an interest shall 

cease to exist may be valid, it is necessary 
not i#e invalid. tuat tne e\ ciit to which it relates be one 

which could legally constitute the condi- 
tion of the creation of an interest. 


Termination of an estate by means of the annexation of a condition. — A condi- 
tion subsequent under section 31 as would effectively determine an estate created 
must be such, that if it wore a condition precedent, it would not bo invalid under sec- 
tion 25, that is to say, a condition void in originating an estate is equally void in 
determining an estate. If a condition be annexed to an estate which would 
otherwise bo absolute, then on the happening of the condition the estate is defeated. 

Effect of Invalid condition subsequent.— The effect of a condition invalid under 
this section is not to defeat the estate but the transferee takes the estate free from the 
obligation to perform the condition. 


(k) Venkatarama v. Aiyasami, A. I. k. (1923) 
Mad. 07 ; Sreetnathi Surjeemoney v. Deeno- 
bondo Mullirk (1862) 9 M. 1. A. 136; 
Knsloromani Dost v. Narendra Krishna 
(1882) 16 Cal. 383, 19 1. A. 29. 

(0 Popham v. Uampfetld (1682) 1 Vcrn. 80, 23 


E. R. 325; Munshi Lai v. Akmad Alina, 
A. I. R. (1933) Oudh 291. 

0) Sees. 73 and 74, Indian Contract Act, IX 
ot 1872. 

(*) Devendra Prasad v. Surendra Prasad (193 5) 
62 C. L. J. 436. 
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The rule against perpetuities. — In case of an estate limited as in the section 3?. 3,? 

the specified uncertain event may be beyond the limit of the rule against perpetui- 
ties. 

Numerous decisions in Amorica have sustained conditions violating the 
rule against perpetuities without any objection of remoteness occurring to anyone, 
thus creating an exception, arbitrary though it be, to the rule against perpetuities (/). 

There is no trace in the books of any rule which limited the period during which 
the determination of an estate by condition should take effect and it is abundantly 
clear that the modern rule could not have applied because the donor took not by 
way of new limitation but by the determination of the estate given (m). 

Indian Succession Act, section 135. — This section corresponds with section 32. 

33. Where, on a transfer of property, an interest 

therein is created subject to a condition 
that the person taking it shall perform a 
certain act, but no time is specified for 
the performance of the Act, the condition 
is broken when he renders impossible, permanently or 
for an indefinite period, the performance of the act. 

No time for performance of the Act. — \V here no time is fixed for the performance 
of a condition on which a transfer depends, it is doomed to be broken where its per- 
formance is rendered impossible either permanently or for an indefinite period by 
the grantee. The condition in the section is a condition precedent. 

English Law different. — A devise in the following terms, “ if either of the devisees 
should marry into the families of Rivington or Gosling, and have a son, T give all 
my estate to him for life with remainders over ; if not, to Randal.” The devisees 
married, but not into the favoured families. Lord Thurlow held that till they married, 
nothing could vest, for marriage was a condition precedent : then could anything 
vest till the whole contingency became impossible ? That suspends it during their 
livos. You suppose if they once married, they had lost all chance of marrying a 
Rivington or a Gosling ; if he had said so, it would have been very well. Suppose 
the girls had married against consent, one of the husbands had died, and she had 
married into one of the favoured families, and had a son, and that son was here 
claiming the estate, the Court would not incline to refuse him” (n). In another case, 
a testator devised the estate on condition that the devisee take and use the testator’s 
name. The devisee died without having taken the testator’s name. For eighteen 
months previous to his death he had suffered from insanity and for six months pre- 
vious to his death was in an asylum (o). It was held that before the plaintiff could 
succeed it was necessary to establish each of the two things, viz., (1) that the condi- 
tion in question was not a condition precedent but subsequent, and (2) that thfc 
performance of the condition became impossible by the act of God and not by mere 
default of the devisee. 

Indian Succession Act, section 136. — This section differs from section 33. 

Estates there referred to do not depend on a condition precedent but are either a 

(0 Gray, Rule Against Perpetuities, 3rd Ed., 

p. 294. 

m) A. G. v. Cummins (1906) 1 I. R. 406. 

(») Randal v. Paynt (1779) 1 Bro. C. C. 55, 28 E. 


R. 980. 

(o) In re Greenwood, Goodhart v. Wood head (1902) 
2 Ch. 198. 


Transfer conditional 
on performance of act, 
no time being specified 
for performance. 
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determinable fee or dependent on a condition subsequent with a gift over. Illus- 
tration (i) is an example of the latter and (ii) of the former. 

Indian Contract Act, section 3 4. — According to the rule in this section, where 
no time is fixed for performance of a contingent contract, it shall he deemed impossible 
of performance when the person on whose conduct it depends, does anything which 
renders it impossible within any definite time or otherwise than under further con- 
tingencies. The illustration is an example of a condition precedent. 


34. Where an act is to be performed by a person 


I conditional 

on perf* •rrnaiK c <»t act, 
i in** l ci iij£ « « died. 


either as a condition to be fulfilled before 
an interest created on a transfer of 
property is enjoyed by him, or as a 


condition on the non-fulfilment of which the interest 


is to pass from him to another person, and a time is 
specified for the performance of the act, if such per- 
formance within the specified time is prevented by the 
fraud of a person who would be directly benefited by 
non-fulfilment of the condition, such further time shall 


as against him be allowed for performing the act as shall 
be requisite to make up for the delay caused by such 
fraud. But if no time is specified for the performance of 
the act, then, if its performance is by the fraud of a person 
interested in the non-fulfilment of the condition rendered 


impossible or indefinitely postponed, the condition shall 
as against him lie deemed to have been fulfilled. 


Transfers within the section.- -The following arc within the scope of the section. 

(1) Transfer subject to a condition precedent. 

(2) 'Transfer subject to a condition subsequent. 

Nature of fraud. — Whore tiino is specified, tie* fraud must be such as to prevent 
pei fornmnco within the specified time. Where no time is fixed, it must be 
sucli tvs to render performance impossible or indefinitely to postpone it. 

Essential features of fraud. — Fraud is defined in section 17 of the Indian 
Contract Act. 1872. To quote the words of Lord Cairns, “There must, in my 
opinion, he some active mis-statement of fact, or, at all events, such a partial and 
fragmentary statement of fact, as that the withholding of that which is not stated 
makes that which is stated, absolutely false”(/>). The statement must ho false 
to the knowledge of the person making it. ‘"'The genera! rule of law”, said Uramwell, 
L. .1., “is clear that no action is maintainable fora mere statement, although untrue, 
and although acted on to (ho damage of the person to whom it is made, unless that 
statement is false to the knowledge of the person making it” (r/J. To this rule should 
ho added what Lord Herschell said. ‘‘First in order to sustain an action of deceit 
there must he proof of fraud, and nothing short of that will suffice. Secondly, fraud is 
proved when it is shown that a false representation has been made,(l) knowingly. 


If-) Peek Gurney (1873) 43 L. J. Ch. IS. 


f q) Dickson v U ruler's Telegram Co. (1877) 
37 I.. T. 370 
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or (2) without belief in its truth, or (3) recklessly, careless whether it be true or false. 
Although I have treated the second and third as distinct cases, T think the third is 
but an instance of the second, for one who makes a statement under such circum- 
stances can have no real belief in the truth of what he states ” (r). 

Who must commit the fraud. — The fraud must bo : 

(a) Where time is fixed 

(i) of the person who would be directly benefited by the non-fulfilment 
of the condition 

(b) Where no time is fixed 

(i) of the person interested in the non-fulfilment of the condition. 

Remedy for fraud. — (a) When time is specified. 

(i) Is to allow the grantee further time as would make up for the delay 
caused by such fraud. 

(b) Where no time is specified, 

(i) Is to consider the condition as fulfilled if the performance is rendered 
impossible or indefinitely postponed. 

Indian Succession Act, section 137. — This section corresponds to the first half 
of section 34 except that in the Indian Succession Act. there are three kinds of transfer 
enumerated instead of two as in section 34. 

Election. 

35. (1) Where a person professes to transfer pro- 

perty which he has no right to transfer, 
^Election when neces anc j as p ar t 0 f fh e same transaction con- 

fers any benefit on the owner of the pro- 
perty, such owner must elect either to confirm such 
transfer or to dissent from it ; and in the latter case 
he shall relinquish the benefit so conferred, and the 
benefit so relinquished shall revert to the transferor or 
his representative as if it had not been disposed of, 

subject nevertheless, 

whore the transfer is gratuitous, and the transferor has, 
before the election, died or otherwise become incapable of 
making a fresh transfer, 

and in all cases where the transfer is for consideration, 

to the charge of making good to the disappointed 
transferee the amount or value of the property attempted 
to be transferred to him. 

Illustrations. 

The farm of Sultunpur is the property of C and worth Its. 800. A by an instru- 
ment of gift professes to transfer it. to B, giving by the same instrument Rs. 1,000 
to C. C elects to retain tho farm. Ho forfeits the gift of lls. 1,000. 

(f) Derry v. l>uk (1H89M4 A. C. 337. 

14 


Ss. 34-35 
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the Rs. 1.000 pay Rs. 800 to B. 

(2) The rule in the first paragraph of this section 
applies whether the transferor does or does not believe 
that which he professes to transfer to be his own. 

(3) A person taking no benefit directly under a trans- 
action, but deriving a benefit under it indirectly, need not 
elect. 

& 

(4) A person who in his one capacity takes a benefit 
under the transaction may in another dissent therefrom. 

Exception to the last preceding four rules . — Where a 
particular benefit is expressed to be conferred on the owner 
of the property which the transferor professes to transfer, 
and such benefit is expressed to be in lieu of that property, 
if such owner claim the property, he must relinquish the 
particular benefit, but he is not bound to relinquish any 
other benefit conferred upon him by the same transaction. 

(5) Acceptance of the benefit by the person on whom 
it is conferred constitutes an election by him to confirm 
the transfer, if he is aware of his duty to elect, and of those 
circumstances which would influence the judgment of a 
reasonable man in making an election, or if he waives 
inquiry into the circumstances. 

(0) Such knowledge or waiver shall, in the absence of 
evidence to the contrary, be presumed, if the person on 
whom the benefit has been conferred has enjoyed it for 
two years without doing any act to express dissent. 

(7) Such knowledge or waiver may be inferred from 
any act of his which renders it impossible to place the 
persons interested in the property professed to be trans- 
ferred in the same condition as if such act had not been 
done. 

Illustration. 

A transfers to B an estate to which C is entitled, and us part of the same trans- 
action gives C a coal-mine. C takes possession of the mine and exhausts it. He 
has thereby confirmed the transfer of the estate to B. 

(8) If he does not, within one year after the date of 
the transfer, signify to the transferor or his representatives 
his intention to confirm or to dissent from the transfer, the 
transferor or his representatives may, upon the expiration 
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of that period, require him to make his election ; and, if $. 35 
he does not comply with such requisition within a reasonable 
time after he has received it, he shall be deemed to have 
elected to confirm the transfer. 

(9) In case of disability, the election shall be post- 
poned until the disability ceases, or until the election is 
made by some competent authority. 

Parallels of election.— The Indian Succession Act, XXXIX of 1925, enacts 
a series of rules in sections ISO to 190 as applicable to testamentary instruments 
similar to the rules laid down in section 35 of this Act for the construction of deeds 
inter vivoa. 

Application of rule. — -The rule in the section upplies to interests immediate, 
remote, contingent (s) of value or not of value (t). It applies to persons governed 
by Hindu (u) and Mahomedan Law ( v ). 

Nature of property to which the rule applies. — The rule applies to properties 
either or both of which are moveable or immoveable. 

Election. — By the doctrine of election is understood that when a person coining 
to claim under an instrument says if it be a will, “ pay me the legacy,” or “ hand 
over to me the particular property given to me by that instrument,” the executors 
have the right to say “ you must conform to all the provisions of the instrument.” 

And if the instrument also disposes, or purports to dispose, of property which belongs 
by paramount title to the person claiming under it, a case of election arises, and he 
cannot take under it the benefit which it gives him unless he is prepared to fulfil 
the gift which it purports to make of his own property. In short, the rule may be 
stated in this form, that no one can take under and against the same instrument, but 
taking under it such person is bound to fulfil all its provisions (tv). By the well-set- 
tled doctrine which is termed in the Scottish Law- the doctrine of “approbate” and 
“reprobate” and in our Courts, the doctrine of “election,” where a deed or will pro- 
fesses to make a general disposition of property for the benefit of a person named 
in it, such a person cannot accept a benefit under the instrument without at the 
same time conforming to all its provisions and renouncing every right inconsistent 
with them (a:), the maxim being “ qui aenlit comtnodum sentire debet et onus." 

Actual election and a duty to elect are distinct— In all cases of election, a 
party having two claims has an option of either and cannot be held concluded by 
equivocal acts performed in ignorance of the value of the funds or properties or 
in ignorance of the necessity of electing. It must be collected from circumstances 
that there was an apprehension in his mind that lie was under a duty to elect and 
that the particular acts relied upon to constitute election wore intended by him 
to have that effect (y). 

Ameeroontssa (1865) 10 M. I. A. 340. 

(i») Stuiik Husain Khan v. Hashitn Alt Khan 
(1916) 38 All. 627, 43 I. A. 212. 

(tr) In re Ilrooksbank Heauclerk v. James 
34 Ch. D. 160 ; Cooper v. Cooper 
L. R. 7 H. L. 53; Whistler v. 

(1794) 2 Vcs. 367, 30 E. R. 676. 

(*) Codrtnglon v. Codrtnglon (1875) 7 H. 1.. 854 
<V) Morgan v. Eduards (1827) 1 Bli. N. S. 401 
4 E. R. 922. 


. (1887) 


(i) See illustrations (ii) and (iii) to see. 182 
Indian Succession Act, XXXIX of 1925. 
(!) Wilson v. Toumshend (1795) 2 Vcs. 693, 30 
E. R. 846 ; Mohammad Ali Khan v. Nissar 
Ali Khan, A. I. R. (1928) Oudh 67. 

(«) Rajamannar v. Venkatakrishnayya (1902) 
25 Mad. 361 ; Tribhovandas Mangaldas v. 
Yorke Smith (1896) 20 Horn. 316 ; Mangaldas 
v. Ranchhoddas (1890) 14 Born. 438; Shah 
Makhan Im\ v. Srtkishen Singh (1869) 12 
M. I. A. 157, 2 Beng. I.. R. 44 . Forbes v. 
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The rule as to election is to bo applied as between a gift under a will and a claim 
de hors the will and adverse to it and is not to be applied between one clause in a 
will and another clause in the same will (z). The same rule would apply to a deed. 

Election when necessary. — In order to raise a case of election both the transfer 
of property belonging to a third person by the transferor and the conferring by him 

of a benefit on the owner of that property must be part of one and the same trans- 
action (a). 

Dispositions by separate instruments. — The dispositions which give rise to the 
application of the doctrine may be by the same instrument or by a separate instru- 
ment provided that in the latter case the two deeds are port of the same scheme or 
transaction (b). 

Owner. — The word is used in a very wide sense and includes persons who have 
not only vested but contingent rights, reversionary and remote as well as immediate 
interests (c). 


Benefit. — In order to raise a case of election, the owner of the property must 
derive some benefit thereby. If he does not obtain any benefit which is an essential 
basis of the rule, no question of election can arise. In such a case the question 
would arise whether the disappointed transferee would be entitled to compensation 
if the nature of the transaction is such as not to confer any benefit on the owner of 
the property. It is submitted that he would not be entitled to any compensation 
as the caso would not bo one within the doctrine of the rule. A transfer for a man’s 
benefit for the purpose of election would be regarded as a transfer made to himself (d). 
The benefit may be moveable or immoveable. Both under the rule and the illustra- 
tion the property transferred to the real owner is higher in value than his own, other- 
wise there would be no benefit. 


Both provisions. — Theanswer to the question whether the ow ner of the property 
can retain his own property and the benefit conferred on him by the transferor 
and claim to make good by way of compensation to the disappointed transferee the 
value of the property belonging to him, would be. that he cannot have both the 
provisions, for if he elects to retain his own property he is deemed to have dissented 
from the transfer and, therefore, he must relinquish the benefit conferred on him. 
I he ordinary principle is clear, that if a person gives property by design or by 
mistake which is not his to give and gives at the same time to the real owmer of it 
other property such real owner cannot take both. The English rule applicable to 
wills permits the real owner to retain both, subject to his making good the conse- 
quorit loss to the disappointed legatee (e). 


Equitable charge. The section provides for compensation to the disappointed 
transferee according to the amount or valuo of the property attempted to be trans- 
ferred to him. Hence the rule enunciated in the section is sometimes called the 
doctrine of compensation. The disappointed transferee may say to the owner 
that a Court of Equity will not permit him to take away the transferor’s property 
until ho allows him the benefit intended for him. The very instrument which gives 
him the benefit, gives him the benefit burdened with an obligation, and the maxim 
qux Hoitil coinnwdum, » entire rfebet cl onus" applies. Thence arises the doctrine of an 


(i) Wo'tasion v. K it\R (1869) 8 Eq. 165. 

(tt) M a hum m ad Afzal Khan v. (>hulam Kasim 
Khan (1903) 30 Cal. 843, 30 I. A. 190. 

(6) Douglas Menzies v. Umphelby (1908) A. C 224. 
(<*) Mohammad Ali Khan v. Nisar Alt Khan. 

A. 1. R. (1928) Oudh 67. 

(d) See fee. 183, Iri'Oan Snccev ion Act, XXXIX 


of 1925. 

(r) Pickers sill v. Rodger (18771 5 F.q. 163 
St real field v. Sir eat field (1735) 1 Swan 436 n; 
25 II. R. 724 ; Ker v. Wauchope (1819) 
I I ili. I, 4 E. R. 1 ; Gretton v. Howard (1819) 
1 Swan 409. 36 E. R. 443; He. Garden's 
Trusts (1884) 28 Ch 124. 
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equitable charge or right to realize out of the benefit the sum required to make the S. 35 
compensation. But if such property is not of sufficient value to make the compensa- 
tion, is the estate of the transferor liable to make good the deficiency ? The 
section is silent on the point. It is submitted the answer should be in the affirmative. 

The amount of compensation to which the disappointed transferee Is entitled. 

The disappointed transferee is entitled to the amount or value of the property 
attempted to be transferred to him and not the amount or value of the benefit 
attempted to be conferred on the owner of the property whose property the trans- 
feror professes to transfer. The English rule limits compensation to the value of the 
benefit (/). 

Compensation. — An election gives a right to compensation. The compensation 
provided for the disappointed transferee is not the benefit conferred on the owner 
of the property but the amount or value of the property attempted to he transferred 
to him and belonging to the owner, viz., that intended for him. Compensation is 
only made (1) where the transfer is gratuitous and the transferor has died before 
the election or otherwise become incapable of making a fresh transfer, (2) where 
transfer is for consideration. Neither the section nor the illustration refers to 
interest on the amount of compensation. Being in the nature of damages no interest, 
it is submitted, would be allowed. The doctrine of election can never be appliod 
unless there is a fund for compensation or free disposable property from which 
compensation can be made to the disappointed transferee (g). 

Election is retrospective.— In case of moveable property this question would 
not arise, but where the property attempted to be transferred consists of immoveable 
property, and as a certain amount of time must elapse between the date of the 
transfer and the date of election, the question arises, in case of election against the 
instrument, as to whether the value of the property belonging to the reul owmer 
is to bo taken for the purpose of compensating the disappointed transferee as at the 
date of tho transfer or tho date of election to dissent from the transfer. Tho English 
rule applied to wills is to adopt tho dote of tho death of tho testator, that is to 
say, to revert to tho time of the will and not the date of tho election (h). The 
same rule, it is submitted, would apply to transfers inter vivos. Tho injustice of 
proceeding on any other basis is obvious when one reflects that if the liability to 
elect has been declared, a period is allowed for consideration and determination 
on tho part of the person affected by such liability and the actual election is 
frequently not made until some date after the instrument. Under the section a 
period of more than a year is allow'ed and in case of persons tinder disability the 
election is postponed until the disability ceases or some competent authority makes 
the election. 

Belief of transferor. — It is not necessary that the transferor must bo under a 
belief that the proporty which he is disposing of is not his own. It is immaterial 
for tho purpose of this rule what his beliof w’as(i). 

Deriving benefit indirectly. — Under the section a person who derives benefit 
independently of the transaction and by a separate and distinct course need not 


(f) Welby v. U'elby (1813) 2 Vcs. and D. 187. 35 

E. R. 290; Codrtngton v. (odrington (1875) 
7 II. L. 854. 

(g) Spread v. Morgan (1865) 11 II. L. C. 588, 

11 E. R. 1461; Hristow v. Wards (1794) 
2 V**s. 336, 30 E. R. 660; Re. Fowler's 


Trusts (1859) 27 Ilcav. 362. 54 E. R. 142. 

( h ) Re. Hancock, Hancock v. Pawson (1905) 1 Ch. 
16; Re. Macartney, Macfarlane v. Macartney 
(1918) I Ch. 300. 

<») Coutts v. Ackworlh (1870) L. R. 9 Eq. 519. 
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elect. It is a principle well recognized in all cases of election that a person taking 
under a derivative title need not elect (j). 

Several benefits. — Where two or more benefits are conferred on the owTier of 
the property professed to be transferred and one of them is expressed to be in lieu 
of the property transferred, if the owner dissents from the transfer he is not bound 
to abandon any other benefit conferred upon him by the transaction besides the 
one conferred upon him expressly in lieu of his property. 

Right to information — A person who has to make an election is entitled to 
information necessary' for the purpose of enabling him to arrive at a decision and is 
thus entitled to know the precise value of the benefit intended before election (it). 
Hence a person making an election under a misapprehension of the value (/) or in 
ignorance of the value is not bound by the election (m). In case of a purdanaahin 
woman there is a stricter adherence to this rule (n). 

What constitutes election. — The following rule is laid down in this behalf : — 

(1) Acceptance of a benefit by the person on whom it is conferred constitutes 
an election by him to confirm the transfer. But this is subject to two conditions : 

(a) ho must be aware of his duty to elect, and 

(b) there must be proof of knowledge of circumstances which would influence 
the judgment of a reasonable man in making election or proof of waiver 
of inquiry into such circumstances. 

(i) Enjoyment for two years of the benefit by the person on whom it is 
conferred without doing any act to express dissent raises a presump- 
tion of knowledge or waiver. 

(ii) Such knowledge or waiver may be implied by acts when the person 
whose property is transferred renders it impossible to place the person 
interested in the property professed to be transferred in the same 
condition as if such act had not been done. Hence no person can be 
put to election unless he has knowledge of both funds or properties 
and the necessity of electing (o). 

Knowledge is not to be imputed as a matter of legal obligation (p). Wilful 
abstention from inquiry into circumstances aforesaid would amount to acceptance 
of the benefit (r/). 

English Law. — The following rules are deducible from the English authorities : — • 

1. The doctrine of election is not properly a rule of positive law but a rule of 
practice in equity. The knowledge of it is not therefore to be imputed as a matter 
of legal obligation (r). 


2. Remaining in possession of two estates held under titles not consistent 
with each other affords no decisive proof of election. So that- receipt of rents of 


both affords no proof of preference (*)• 


(j) Brown v. Brown (1866) 2 F.q. 481 ; Grissell v. 
Swinhoe (1869) 7 Eq. 291. 

(A) Whist Irr v. Webster (1874) 2 Ves. 267, 30 
E. R. 676. 

(/) Kidney v. Coussmaker (1806) 12 Ves. 136 
33 E. R. 53. 

(tn) Pusey v. Desbnuvrie (1734) 3 P. Wms. 315, 
24 E. R. 1081 ; Han<e\ v. Ashley (1748) 
3 Atk. 607, 26 E. R. 1150. 

(w) / ndubala v. Manmatha A. I. R. (1925) Cal 
724 ; Triguna Sundari v. Kadharani Das « 
(1923) 37 C 1.. T- 20: Sadik Husain v 


Hashim All (1916) 38 All. 627, 43 I. A. 212. 
(o) Whistler v. Webster (1794) 2 Ves. 367, 30 
E. R. 676. 

(P) Spread v. Morgan (1865) 11 H. L. 588, 11 E. 
R. 1461. 

(?) Sec. 2 of the Transfer of Property Act, IV 
of 1882. 

(r) Spread v. Morgan (1865) 11 H. L. 588, 11 E. 
R. 1461. 

(J) Spread v. Morgan (1865) 11 H. L. 588, 11 
E. R. 1461. 
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3. A party claiming under an instrument, raising, as he contends, a case of S. 35 
election in equity against a party in possession under a legal right, must make out a 

clear and satisfactory case to entitle him to displace the legal right (/). 

4. To constitute a settled and concluded election there must be, first, clear 
proof that a person was aware of the nature and extent of his rights and secondly, 
that having that knowledge, he intended to elect («)• 

5. Where possession is referable to either of two inconsistent rights, the acts 
of a party bound to elect in order to constitute election, must imply a knowledge 
of the rights and an intention to elect (v). 

6. In order to establish a case of election by conduct, it must be shown that 
the person bound to elect has full knowledge of his rights and acted with an intention 
to elect (w). 

Forcing the election.— If the party liable to elect does not, within one year 
after the date of the transfer, signify his intention to confirm or dissent from the 
transfer, the transferor or his representative may force the election. 

Limit of time. — The rule as to time is 

(a) Election must be made within one year after the date of the transfer by 
the party liable to elect. 

(b) By signifying his intention to confirm or dissent from the transfer to the 
transferor or his representative 

On failure 

(1) The transferor or his representative may upon the expiration of a year 
from the date of the transfer require him to make the election. 

(2) He shall be deemed to have elected to confirm the transfer if within a 
reasonable time after such requisition as in (1) he fails to comply with it. 

Right to enforce is not lost by delay (x). 

Election by persons under disability. — A minor or lunatic is a person under 
disability, and when election has to be made by such a person the time for election 
is postponed until (1) cessation of disability, or (2) election is made by some com- 
petent authority. 

Minor. — A minor should elect on attaining majority (y). The powers conferred 
by section 29 of the Guardian and Wards Act (VIII of 1890) do not include the 
power to direct a guardian to make an election, but the section in that part of the 
Act being enabling, it would not prevent the Court from exercising its general 
jurisdiction in case of evident advantage. 

Lunatic. — A lunatic being also a person under disability is not bound to eleot 
until the disability ceases (z). The powers conferred under the Indian Lunacy Act 
(IV of 1912) do not include the power to direct the committee to make such an 
election but they do not prevent the exercise of the general jurisdiction of the 
Court in such a way. 


(I) Dillon v. Parker (1833) 1 Cl. & Fin. 303, 

5 E. R. 706. 

(u) Worthington v. Wiginton (1855) 20 Jicav. 

67, 52 E. R. 527. 

(v) Dillon, v Parker (1833) 1 Cl. & Fin. 303, 

5 E. R. 796. 

(u>) Wilson v. Thornbury (1875) 10 Ch. App. 239. 

(*) Spread v. Morgan (1865) 11 H. L. Cas. 588, 

II E. R. 1461; Padbury v. Clark (1850) I 


19 1.. J. Ch. 533, 43 E. R. 115. 

(y) Streatpeid v. Slreatfield (1735) Cas. temp. 
Talb. 176, 25 E. R. 724 ; (six months alter 
attaining majority were allowed) ; Whistler 
v. Whistler (1794) 2 Vcs. 367; Cooper v. 
Cooper (1874) 7 H. L. 53; Re. V aren't 
Trusts (1884) 24 Ch. D. 124; Re. Hancock 
Hancock v. Paw son (190S) 1 Ch. 16. 

<x) Re. Sefton ( Ear I) (1898) 2 Ch. 378. 
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would operate and the Court would make the election when it was for the advantage 
of such a person (a). 

Court may elect. — In cases of disability the election is not bound to stand over 
till the disability ceases but the person interested may compel the election. In 
cases of infants the Court in England makes the election by reference to the Master (6) 
or when there are sufficient data before it by making the election itself (c). 

Within what time should election be made in cases of disability. — The section 
is silent as to the time within which election should be made by a person after his 
disability has ceased. It is submitted that the one year time generally given by 
the Act would apply in such cases so that he would have a year after the disability 
has ceased. In England, where no time is fixed, a minor was given six months 
after corning of age to make his election (*/). 

Cancellation of deed. — In ease of election against the instrument the Court will 
not order the deed to be delivered up for cancellation (e). 

Claim of disappointed transferee. — A disappointed transferee is entitled to the 
value of the property attempted to be transferred to him and not the value of the 
benefit sought to be conferred by the transferor on the real owner. 

Co-owner. — Under English Law, in case of wills it has been held that co-owners 
may elect separately, the majority having no right to bind the minority (/). 

Dealing with both properties. — If a party being bound to elect between two 
properties, not being called upon to do so, continues in the receipt of rents and profits 
of both, such receipt affords no proof of preference and so if the other property be 
under circumstances that it does not yield rent to be received by the party liable 
to elect, but such party, particularly if with the knowledge and concurrence of the 
party entitled to call for such election, deal with this property as his own, it would 
seem that such acts ought to bo equally unavailable to prove an actual election for 
in both cases there is an equal dealing with the two properties and, therefore, an 
absence of proof of any intention to elect the one and reject the other (g). 

Death of transferor. — The death of the transferor will not affect an election 
made after his death when the real owner elects to confirm the transfer, but if he 
dissents from it the bonofit relinquished by him shall revert to the transferor’s 
representative as if it had not been disposed of, subject to the charge of making 
good to the disappointed transferee the amount or value of the property attempted 
to be transferred to him. 

Death of transferee. — If a transferee dies before election his representative 
would bo ontitlod to take the bonofit under the transfor for there is nothing so far 
as the rule is concerned which requires his active part. 

Death of owner of property : before election. — There is no provision in the 
section when a party bound to elect has died before election. It is submitted that 
no election in that ovont can be made. In England, where a husband devised the 
wife s jewels to the wife for life, the remainder to his son, und the wife made no 

(a) Wilder v. Pitot I (1882) 22 Ch. D. 263. (d) Streatfield v. Sir cat field (1735) Cas. temp. 

( b ) Higland v. Uudelestone (1789) 3 Hro. C. C. Talb. 176, 25 E. K. 724. 

285 n, 29 E. R. 539; Ebrington v. Ebrington ( e ) Weale v. Rice (1834) 4 L. I. Ch. 39. 

(1820) 5 Mad. 117, 56 E. R. 839. (/) Eytche v. Eytche (1868) 7 Eq. 494. 

(c) l^amb v. Lamb (1857) L. T. O. S. 372; Re. ( g ) Padbury v. Clark (1850) 19 L. j. Ch. 533. 

Montagu. Paler v. Montagu (1896) 1 Ch 42 E. R. 115. 

549 
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election or to have the jewels as her paraphernalia, it was held that her administrator 35 

could not make this claim (A). 

Distinguished from this is the case of a son who died before his mother under 
whose deeds of appointment and will an election had to be mode by him, where it 
was hold that as between his estate and the disappointed legatees of bis mother’s 
will the latter were entitled to put the son’s estate to election or, in other words, 
require the estate to make good the benefits intended for them by tin* will (/). In 
this case the son had left a will the effect of which, under section -b'l of the \\ ills 
Aot, was that his estate was in the same position as if In* had survived his mother. 

Double portions. — The cases of double poitions have no analogy to election. 

It is true they involve election but they do not depend upon election (j). 

Forfeiture. — There is both a forfeiture and compensation involved in the 
doctrine. In case of dissent by the real owner there is a forfeiture as regards him 
of the benofit conferred upon him by the instrument and out of the benefit ho for- 
feited compensation is payable to the disappointed transferee. 

Power. — The principle has been applied whoro the first gift is made purporting 
to be in execution of a power; ho that if under a power to appoint children, the 
donee of the power appoints grandchildren but the children are entitled under the 
instrument to other property, the grandchildren are entitled to put them to an 
election. But to this rule, so far as regards appointments a notable exception is 
taken, viz., that when there is an appointment to an object of the power with direc- 
tions that the same shall be settled, or upon any trust, or subject to any condition, 
then the appointment is held to be a valid appointment, ami the superadded direc- 
tion, trust, or condition is void, and not only void, but inoperative to raise any case 
of oloction (k). 

Remainderman. — A remainderman is not bound by the election of the tenant 
for life (/). 


Reversionary interest. — The liability of u party to be called upon to elect will 
not bo affected by lapse of time so long as his interest in either of the subject-matters 
or election is reversionary (>»<). 

Undivided moieties. — J. C., being entitled in fee to undivided moieties of two 
freehold houses and an undivided moiety in a leasehold house, devised by his will 
“ all that froohold messuage tenement or garden,” etc., referring to one of the houses 
only. The other moiety in the other house was devised to his co-owner who was 
entitled to a moiety in the house do vised as aforesaid. Held that the words wero 
a gift of the ontiroty of the house referred to, and raised a case of election as against 
the party ontitlod to the other moiety and who took beneficially under the will (n). 


Void disposition. — When one of the dispositions in a will is void the Court will 
not aid such an attempt at disposition either by the application of the doctrine or 
election or otherwise (o). The same rule would apply to a deed. 


(A) Clarges v. Albemarle (1691) 2 V'ern 2-15, 
23 E. R. 758. 

(0 Piekersgtl! v. Rodger (1877) 5 Cli. D. 163. 

0) Pulleney v. Darlington (Lord) (1776) cited in 
3 Vcs. at p. 529. 30 E. R. 1141. 

(*( Wollaston v. King (1869) 8 Eq. 185; Whistler 
v. Webster (1794) 2 Vcs. 367. 30 E. I< 676 ; 
In re Brooksbank, Beaut lerk v. fames 
(1887 ) 34 Ch D. 160. 


(l) Ward v. Baugh (1799) 4 Ves. 623, 31 E. R. 

321 ; Ung v. Long (1800) 5 Vcs. 445. 31 
E. R. 674. 

(m) Padbury v. Clark (1850) 19 I.. J. Ch. 533, 

42 E. R. 115. 

(. 1 ) Padbury v. Clark (1850) 19 I.. J. Ch. 533, 
42 E. R. 115; Fitxsimons v. Fittsimons 
(1860) 28 Beav. 420, 54 E. R. 426 
lo ) Woollaston v. King (1869 8 Eq. 165. 
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Ss. 35-36 When not put to election. — A person is not put to election : 

(a) When he derives a benefit indirectly and not directly under the transaction. 

(b) When he fulfils two capacities and if under one he takes a benefit he may 
in another dissent therefrom. 

(c) When a benefit other than the one expressed to be in lieu of the property 
transferred is conferred upon him by the transaction. 


A pport i onment . 

36. In the absence of a contract or local usage to 

the contrary, all rents, annuities, pensions, 
dividends and other periodical payments 
in the nature of income shall, upon the 
transfer of the interest of the person 
entitled to receive such payments, be deemed, as 
between the transferor and the transferee, to accrue due 
from day to day, and to be apportionable accordingly, 
but to be payable on the days appointed for the payment 
thereof. 


Apportionment 
of periodical payments on 
determination of interest 
of person entitled. 


Apportionment, — The heading “ apportionment ” under which sections 36 and 
37 are grouped has been omitted from the body of the Act published by the 
Government of India. Tt appears in the contents. 

Moveables. — The section applies on a transfer of property, whether moveable 
or immoveable, as it forms part of a chapter which has been made applicable to 
both. 


To whom does the rule apply. — The rule applies only os between transferor 
and transferee. One of the parties to the transaction cannot decline to apportion. 
The rule is mandatory. 

Payment when due and payable. — The payment of the items mentioned in the 
rule is deemed to accrue from day to day and to be apportionable accordingly, but 
payable on the days appointed for that purpose and not on the day the apportion- 
ment is made. 

Bxtent of the rule. — The right to receive such periodical payments as are 
mentioned in the rulo and not the liability to pay is apportionable ( p ). 

Entitled to receive.- — The rule comes into operation on a transfer by act of 
parties of the interest of the person entitled to receive payments of the description 
enumerated in the section. 

Other periodical payments In the nature of income. — These words also occur 
in the English Apportionment Act, 1870 (g) which applies to deeds testamentary 
and inter vivos to rights as well ns liabilities (r). The English Courts in construing 
wills have hold that these words do not include partnership profits which are ascer- 
tained and payable at the discretion of certain individuals. They must become 


(p) Satyendra v. Nilkantha (1894) 21 Cal. 383. 
(</) 33 and 34 Viet., C. 35, s. 2. 

(r) Re. Wilson, cx-parte Hastings (1893) 62 L. 


J. Q. D. 628; Rochester v. L* Fann (1906) 
2 Ch. 513 ; Re. HoweU, Ex-parte Mandleberg 
(1895) 1 Q. n. 844. 
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due at fixed periods and not depend upon the state of the business and the discretion 
of the managing partner. Such a payment is never apportionable (s). 

Deposit for redemption.— On the date of deposit the property is deemed to 
have been transferred to the mortgagor and he is entitled to the rents from such 
date (l). 

Time limit in apportionment. — The general principle of apportionment of 
income is to deem that as between the transferor and transferee rents arc to accrue 
due from day to day and to be apportionable accordingly but the payment is to 
be made on the day appointed for the payment thereof (u). In case of crops, pay- 
ments have been apportioned by the season (v). There is no warrant for the view 
taken by the Calcutta High Court that section 36 does not apply to agricultural 
leases ( iv ). 


Exceptions to the rule. — The rule in the section has no application when parties 
are governed by their contract or there is a law (z) or local usage to the contrary. 
A stipulation to pay rent of a year’s lease at a particular dote is a contract to the 
contrary nor does the rule apply to (//) transfers by operation of law (z) or by or in 
execution of a decree or order of a Court of competent jurisdiction (a). 


Dividend on shares declared subsequent to the date of the purchase. — Ordi- 
narily, in the absence of a contract to the contrary a purchaser is entitled to all 
dividends declared after the date of his purchase. This general rule may be modified 
by special stipulation. Where shares are sold, whether by private treaty or by 
public auction, and it is definitely understood that the shares and not the dividends 
thereon are the subject of bargain, the purchaser cannot deprive the original owner 
of his right to the dividend of a period anterior to the sale even though the dividend 
may have been declared subsequent to the dato of the purchase (6). This is con- 
trary to the decision in Black v. Homcruham (c) where certain shares were sold by 
public auction on the 1st of August and the deposit paid. Transfers were signed 
on the 29th August. The conditions of sale were silent as to dividends. On 24th 
August a dividend was declared in respect of a period antecedent to the sale by 
auction. It was hold that the dividend belonged to the purchaser on the ground 
that tho completion of the sale had relation back to the time when the contract was 
made. 

Rent paid in advance. — The section has no application to rent paid in advance 
for no rent can bo paid in advance, such a payment being regarded as a loan. The 
parties may, however, stipulate that the ront shall be paid monthly or quarterly 
and in advance. It has boon hold that the Apportionment Act, 1870, does not 
Apply to rents, annuities, dividends and other payments in the nature of income 
which have accrued due before happening of the event by' reason of which it is 
proposed to apply the Act : the Act, therefore, docs not apply to rent payable in 


W re Cox’s Trust (1878) 1 Ch. D. 159 ; Jones 
, v. Ogle (1872) 8 Ch. App. 182. 

0) Lola Ganga Ram v. Mewa Ram Singh, A. 1. 
R. (1922) AH. 275. 

(M) Mohammad Ashkar v. Mohammad AM, 

.. A. I. R. (1927) Oudh 605. 

tv) Nand Kishore v. Ram Sarup (1928) 50 All. 18 ; 

Ma Hair a v. Sein Kho, A. I. R. (1928) 
, . _ Ran* 67. 

l«c) Satya Dhupal v. Rajnandini, A. I. R. (1924) 
Cal. 1069. 

*' Ranbijaya v. Harihar Prasad (1937) 

16 Pat. 184. 

(y) Subbaraju v. Seetharamaraju (1916) 39 Marl. 


283. 

(i) Sec. 2 (d), Transfer of Property Act. IV of 
1882; Matheuson v. Shy am Sunder (1906) 
33 Cal. 786 ; Apama l)ehi v Shri Shrt 
Shiva Prasad, A. I. R. (1924) Pat., 451 
centra . 

(ri) See. 2 (d), Transfer of Property Act, IV of 
1882; Satyendra v. Nilkantha (1894) 21 
Cal. 383 ; Subbaraju v. Seetharamaraju 
(1916) 39 Mad. 283; U. A 'yaw v. Ah Doe, 
A. I. K. (1924) Rang. 365. 

(6) Co-operative Co., Lid. v. Hhuguan Das & Co., 
A. 1. R. (1930) All. 615. 

(c) (1878) 4 Fx. I). 24. 


S. 36 
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advance and the landlord re-entering on breach was entitled to recover the whole 
amount (d). 

The Apportionment Ac t which provides that rent shall bo considered as accruing 
from day to day does not alter the date on which it. becomes due (#)• 

Garnishee. — Rent cannot, before it is payable, be attached under a garnishee- 
order as a debt owing or accruing due {/). 

Apportionment of annuities given by will.— These are regulated by the Indian 

Succession Act (n). 

The older English Law. — Cases, however, are met with where the strict applica- 
tion of the rule enunciated in the section not being applicable, the Courts have 
resorted to the English Law as it existed prior to the Statute Law. The English 
Apportionment Act of 1870 provides that after its passing all rents, annuities and 
other periodical payments in the nature of income are, unloss it is expressly stipulated 
that no apportionment ss to take place, to be considered as like interest on money 
lent, accruing from day to day, and shall be apportionnblc in respect of time accord- 
ingly. Rut this Act- does not apply in India, nor do any of the earlier English 
Apportionment Acts. The principle, therefore, applied in such cases 1ms been the 
original English Law as it stood apart from statute. The older English Law on 
the subject has been stated by Lord Eldon in Ex-parfv Smyth (h). It was applied 
by the Privy Council where a question arose of an apportionment between the 
settlors, executors and successive beneficiaries. There under a deed of settlement 
dated 1013 the question arose whether income derived from rents and shares was 
apportionable tie die in diem, (1) between the estate of the deceased settlor (who 
had retained a life-interest) and persons beneficially entitled for a period of 13 
months after death, and (2) between those persons and persons beneficially entitled 
after that period. The Judicial Committee held that the income was not so appor- 
tionable since an intention to that effect was not expressed clearly and unambigu- 
ously in the deed (f). The Madras High Court, on the ground that the section 
embodies a rule of justice, equity and good conscience, apportioned rent between 
a lessor and the transferee of his right in execution (./) and between an assignee from 
the lessee and the lessor of rent accruing due after the date of assignment to him 
upto the time of transfer of his interest ns assignee to a third person (k), and held 
that an assignee of a tenant for life was entitled to an apportionment of the rent 
duo upto the date of the death of the tenant for life (/). The section applies only 
to transfers inter vivo ft and not to cases of devolution of interest, on death (m). 

37. When, in consequence of a transfer, property is 

divided and held in several shares, and 
thereupon the benefit of any obligation 
relating to the property as a whole passes 
several owners of the property, the 
duty shall, in the absence of a contract 


A p portion m e n t 
of benefit of obligation 
on severance. 


from one to 
corresponding 


<o 

IS 


Jill is v. Ttrwbotham (1900) 1 Q. B. 740. 

Re. United Club & Hotel Co. (1889) 60 L. T. 
665. 

Harnett v. hast man (1898) 67 L. J. Q. B. 517. 
XXXIX of 1925, M-cs. 338 to 340. 
h) (1818) I Swans 337, 36 E. li. 412. 

0 J’hirmshaw v. Hai Gotdbai (1923) 47 Bom. 
790, 50 I. A. 276. 

(r) Ratifriah Chelty v. Vairavelti (1918) 41 Mad. 


370 

(/:) Kunhi Sou v. Mulloli Chattu (1915) 38 Mad. 36. 

(0 I^akshminaranappa v. M elothraman (1903) 
26 Mad. 540. 

(m) Pandia Chin tut TJiambutr v. Veerappa 
Pandian (1937) l M. L. 1. 77 ; Shiba- 
prasad v. Pray a ft Kumar i (1933) 61 Cal 
711 ; Aparna Debt v. Srte Sree Shiva 
Prasad (1924) 3 Pat. 367. 
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to the contrary amongst the owners, lie performed in favour S. 37 
of each of such owners in proportion to the value of his 
share in the property, provided that the duty can be severed 
and that the severance does not substantially increase the 
burden of the obligation ; but if the duty cannot be severed, 
or if the severance would substantially increase the burden 
of the obligation, the duties shall be performed for the benefit 
of such one of the several owners as they shall jointly 
designate for that purpose : 

Provided that no person on whom the burden of the 
obligation lies shall be answerable for failure to discharge 
it in manner provided by this section, unless and until he 
has had reasonable notice of the severance. 

Nothing in this section applies to leases for agricul- 
tural purposes unless and until the Local Government by 
notification in the official Gazette so directs. 

Illustrations. 

(a) A soils to B, C and D a house situate in a village and leased to E at an 
annual rent of Rs. 30 and delivery of one fat sheep. B having provided half tho 
purchase-money and C and D ono quarter each. E, having notice of this, must 
pay Rb. 15 to B, Rs. 7£ to C, and Rs. 7$ to D, and must deliver the sheep according 
to the joint direction of B, C and D. 

(b) In the same ease, each house in the village being bound to provide ten 
days’ labour each year on a dyke to prevent inundation, E had agreed as a term of 
hia lease to perform this work for A. B, C and D severally require E to perform 
the ten days’ work due on account of the house of each. E is not bound to do more 
than ten days’ work in all, according to such directions as B, C and D may join in 
giving. 

The section. — Performance of duty on apportionment of estate. When as a 
consequence of transfer a property 

(1) is divided and held in several shares and 

(2) therefore passes from one to several owners 

Tho corresponding duty shall be performed 

in favour of each such owner 
in proportion to the value of his share. 

Provided : 

(a) Duty can bo secured 

(b) Severance does not substantially increase the burden of tho obligation. 

See the first part of illustration (a) , 

Otherwise 

(c) for the benefit of such ono of the several owners as they shall jointly desig- 
nate for that purpose. 
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S. 37 See illustration (b) and the second part of illustration (a) 

Provided further : 

No person shall be liable for failure to discharge such duty unless lie has had 
reasonable notice of the severance. 

Exception. — Agricultural leases are not within the above rule. 

Exception. — The section has no application 

(1) When there is a contract contrary to that specified in this rule amongst 
the co-owners. Under section 37 a tenant liable to pay rent need not be 
consulted, provided his burden does not increase, whereas under section 
109 a right is given to the tenant in determination of the rent payable on a 
transfer. 

(2) To agricultural leases excluded by para 3 of this section. 

(3) To transfers by operation of law or by or in execution of a decree or order 
of a Court of competent jurisdiction according to section 2 (d) of the 
present Act. 

Severance of benefit of obligation. — As section 36 deals with apportionment of 
interest by time this section deals with apportionment of benefit of obligation 
to which a transferee is entitled on disruption of the estate. 

Apportionment of obligation. — Section 82 deals with apportionment of obliga- 
tion. 

Moveables. — The section applies to a transfer of property, whether moveable 
or immovcablo. 

Notice. — One of the obligations contemplated by this section is the payment 
of rent by a tenant. There are various provisions of the Act which deal with the 
liability of a tenant for payment of rent to the transferor. He is not liable unless 
and until 

(a) under section 37 he has had reasonable notice of the severance, 

(bj under section 50 if ho in good fuith pays such rent to the person of whom 
ho in good faith hold such property, 

(c) under section 109 not having reason to believe that such transfer has been 
inado, pays rent to the lessor. 

Notice under (a) must be actual. It need not be in writing. It may be 
acquired by the agent of the person sought to bo charged. 

Apportionment prior to the Act. — A sale of a share in a tenure, let out to a 
tenant in its entirety, does not of itself nccossarily effect a severance of the tenure 
or on apportionment of the rent ; but if a purchaser of the share desires to have 
such a severance, ho is entitled to onforeo it. If he takos no steps for that purpose, 
then tho tenant is justified in paying tho rent to all the parties jointly entitled to it. 
But if the purchaser dosires to effect a severance of tho tenure and on apportion- 
ment of tho rent, ho must give the tenant duo notice to that effect, and then if the 
parties cannot agroo to an apportionment, the purchaser may sue the tenant for 
tho purposo of having tho rent apportioned, making all tho other co-sharers parties 
to the suit (n). 

How rent apportioned. — Under section 37 the ront is apportioned in propor- 
tion to tho valuo of sharos of tho transferees provided it can bo severed and the (*) 


(*) Ishwar Chunder v. Ram Krtshna (1880) 5 Cal. 902. 
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severance does not increase the burden of the tenant’s obligation. No § 37 
such proviso has, however, been appended to section 109 dealing with the 
right of lessor’s transferee which provides that the lessor, the transferee and the 
lessee may determine what proportion of the premium or rent reserved by the 
lease is payable in respect of the part so transferred, and in case they disagree such 
determination may bo made by any Court- having jurisdiction to entertain a suit 
for possession of the property leased. When the lessor recognizes the right of 
another in the premises demised the tenants are bound to pay to each of the owners 
his proportionate share of the rent (o). 

Assignee of a lessee. — The title of the assignee of a lessee is complete upon 
execution and where necessary registration of the deed. On completion he becomes 
entitled to claim rent. The tenant is discharged on proof of payment to the assignor 
without notice. If ho has paid after notice, actual or constructive, he cannot 
escape liability merely by proof that the notice he received was from the assignee 
and not the assignor (p). 

Value of his share. — The duty which a person is under an obligation to perform 
under this section varies on a transfer towards each of the transferees in proportion 
to the value of his share in the property determined according to the rule laid down 
in section 45 of this Act. 


Enhancement. — One co-sharer cannot enhance the rent of his share, such an 
enhancement- being inconsistent with the continuance of the lease of the entire 
tenure { q ). 

Frame of suit for apportionment of rent.- On the principle that creditors could 
sever their mutual relations and sue their debtors separately for their shares of the 
debt provided this be done in such a maimer as to free the debtor from all further 
liability to any of them, it has beon held that in a suit for apportionment of rent 
where other parties interested have been made parties to tho suit the rent could be 
apportioned and the apportionment may take place in respect of both the arrears 
allogod to bo duo and the futuro rent (r). In the absence of special agreement 
between a tenant and co-sharer to pay their rateable proportion of the rent, a suit 
by one of tho co-sharers must be for the entire rent due making his co-sharers defen- 
dants if they refuse to join as plaintiffs («). 

Co-sharers. — It is impossible upon principle to distinguish coses where a tenure 
is severed by different portions of the area being sold to different persons, from 
those where it is sold to different jjersons in undivided shares. In all such cases 
the ontiroty of the joint interest should be considered as severable at tho option 
of tho purchaser (t). 


Arrangement for separate payment of rent. — Where, on the consent of all the 
shareholder landlords a tenant in an undivided property has agreed to pay the 
different sharers the rent of the tenure in proportion to their respective shares, 
it is not open to him to cease from paying the proportionate fraction of tho rent 
due in accordance with his agreement, except on the consent of the owner of that 
particular share (u). 


(o) Sri Raja Simhadri v. Pratlipati (1906) 29 
Mad. 29. 

(P) Peary Lai v. Madhnji (1903) 17 C. L. J. 372. 
(fl) Guni Mahanud v. Moran (1879) 4 Cal. 96. 

Rajnarain v. Lkadasi (1900) 27 Cal. 479. 

(j) Per fash Lai v. Ahhowri Ualgobind (1892) 19 
Cal. 735 • Prem ChanJ v. Mohshoda Debt 


(1887) 14 Cal. 201 : Sri Raja Simhadri v 
Pratlipati Ramayya (1906) 29 Mad. 29. 

(I) Ishu-ar thunder v. Ram Krishna (1880) 5 Cal. 
902. 

(u) lux>tfulhuck v. Gopee Chunder (1880) 5 Cal 
941. 
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Ss. 37 = 38 Liability of tenant acquiescing in arrangement for separate payment. — Where 

co -sharers in an undivided property acquiesce in a decision declaring one of their 
number the owner of a recognized share in such property, it is not open to a tenant 
(who had previously agreed to pay his rent in accordance with the shares of the 
respective part-owners) to refuse payment of the proportionate share of the rent 
claimed by such co-sharer as the owner of the recognized share, simply on the 
ground that he had never before paid rent so proportioned to such co-sharer (v). 


Transfer I 
authorized on 
certain circumstances to 
transfer. 


(B) Transfer of Immoveable Property. 

38. Where any person, authorized only under cir- 
cumstances in their nature variable to 
uly under dispose of immoveable property, transfers 

such property for consideration, alleging 
the existence of such circumstances, they 
shall, as between the transferee on the one part and the 
transferor and other persons (if any) affected by the 
transfer on the other part, be deemed to have existed, if the 
transferee, after using reasonable care to ascertain the 
existence of such circumstances, has acted in good faith. 


Illustration. 

A, a Hindu widow, whose husband has left collateral heirs alleging that the 
property held by her as such is insufficient for her maintenance, agrees, for purposes 
neither religious nor charitable, to sell a field, part of such property, to B. B 
satisfies himself by reasonable enquiry that the income of the property is insufficient 
for A’b maintenance, and that the sale of the field is necessary, and, acting in good 
faith, buys the field from A. As between B on the one part and A and the collateral 
heirs on t lie other part, a necessity for the sale shall he deemed to have existed. 

Limited owners. — Tho statutory provision contained in this section is sub- 
stantially a statement of the principles deduciblc from the cases on this point. But 
this principle obviously has no application where the transaction is still incomplete ; 
the essential basis of tho rule is an actual transfer for consideration (tv). The 
section deals with tho qualified power of disposition possessed by persons whose 
rights of alienation vary with circumstances which in their turn are variable. It 
enacts a rule of presumption as to existence of circumstances between the transferor 
and transferee and other persons affected by the transfer and protects the transferee 
against impeachment of such alienation if after using reasonable care to ascertain 
tho existence of such circumstances ho has acted in good faith. The opening words 
of tho section refer to persons having a limited power of alienation dealt with in 
section 7. 

Other persons. — These are, besides the transferor, persons who would be 
interested in impeaching tho alienation, as tho illustration shows. If such a person 
is a consenting party to the alienation he would, under section 115 of tho Evidence 
Act, 1872, bo estopped from disputing tho validity of the alienation and on that 
ground no inquiry as required by the section would bo necessary (#). 

(i») Istotfulhuch v. (topee C hander (18H0) 5 Cab ( x ) Sarat Chandra Dry v. Cm opal Chutxder Laha 

941. (1893) 20 Cal. 296, 19 1. A. 203. 

(w) I nonet it v. Kashina! h (1902) 26 Horn. 326. 


MAINTENANCE. 


225 


secs. 37-39.] 


Rights acquired by the transferee —A mortgage of the joint family property S. 38-30 
of a Mitakahara family by its karta, unless necessity or antecedent debt is proved, 
is void ; the transaction itself gives to the mortgagee no rights against the karta s 
interest in the joint family (y). There is, however, a Calcutta case (z) discussed by 
the Judicial Committee in Narain Prasad v. Sarnam Sinyh (a) where a charge was 
created on the shares of the persons making the representation that they had power 
to alienate although there was very little evidence of such representation, their 
Lordships observing that that was not the general law. Where the mortgage is 
for a larger amount than the necessity warrants, it will only be upheld to the extent 
of the necessity proved (6). 

Does an order of the Court discharge a transferee. — It is not uncommon to 
obtain orders from the Court when a transfer is made by a limited owner autho- 
rizing him to do so. Such orders, however, do not discharge transferees from their 
liabilities under the section. 

Qlfts, — The section has no application to voluntary transfers, as consideration 
is an essential element. 

Transferor’s liabilities. — See further as to seller’s liabilities, section 55 (1), 
sub-clause (a) and section 55 (2), and as to a mortgagor’s liabilities, section 6* (a) 
of this Act. 


39. Where a third person has a right to receive main- 
tenance or a provision for advancement 

pJsoT'is eJtuied "o or marriage from the profits of immoveable 
maintenance. property, and such property is transferred, 

the right may be enforced against the transferee, if 
he has notice thereof or if the transfer is gratuitous ; 


but not against a transferee for consideration and without 
notice of the right, nor against such property in his hands. 


The section. — The section is enacted to protect, on a transfer of immoveable 
property, the right of a third person (other than the transferor and transferee) 
entitled to receive out of the profits of such property — 


(1) Maintenance, or 

(2) Advancement, or 

(3) Marriage expenses. 

The transferee with notice of the right takes subject to these liabilities and so 
does a gratuitous transferee. 

But neither a transferee for value without notice nor such property in his hands 
is liable. 


The right may be created by act of parties or by law. Only three items are 
protected, namely, maintenance, advancement and marriage expenses. 

The old and the amended sections.— The decisive factor, under the new section, 
is the transferee’s knowledge of the right of the third person, while under the old 


(y) Ananl Ram v. The Collector oj Etah (1918) 
40 All. 171, 20 Bora. L. R. 524 ; Narain 
Prasad v. Sarnam Singh (1917) 39 All. 500, 
44 I. A. 163 ; Madho Par shad v. Mehrban 
Singh (1890) 18 Cal. 157, 17 I. A. 194 ; 
Ram Sahai v. Parbhu Dayal (1921) 43 All. 


655. 

(j) Mahabir Persad v. Ramyad Singh (1873) 
12 Beng. L. R. 90. 

(a) (1917) 39 AIL 500. 44 I. A. 163. 

(b) Ananl Ram v. The Collector o/ Etah (1918) 

40 AU. 171. 20 Bom. L. R. 524. 


15 
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section it- was his knowledge of intention on the part ot the transferor to defeat the 
right of such third person. As the section originally stood, proof of intention on 
the part of the transferor and notice of intention of the transferee wero necessary (c). 


In actual practice it was difficult to adduce proof of intention (d). As it was 
thought desirable to protect persons, entitled to benefit of items mentioned in the 
section from improvident holders of property, the reference to the transferor’s 
intention has been omitted and the section amended accordingly. The words 
‘‘ with the intention of defeating such right ” have been omitted and for the words 
‘‘ of such intention ” the word “ thereof ” has been substituted. The illustration 
to the old section was not explanatory of the section and. therefore, omitted. 


Illustrations are no part of the section but they are helpful in the working and 
application of the statute (e). Under the old section, if the intention of the trans- 
feror was in defeasance of the right of the third person entitled to the profits of the 
immoveable property for maintenance, advancement or marriage, the transferee 
was liable, on proof of such intention, to the enforcement of such right of the third 
person. The amendment has dispensed with the proof of intention ; consequently 
the intention of the transferor is immaterial and if the transferee could be fastened 
with notice of the third person’s right he would be liable. To a gratuitous transferee 
the amendment has made no difference. His liability remains unchanged. 


Maintenance. — Maintenance to operate as a bar to transfer of immoveable 
property must not amount to a personal obligation but must be payable out of the 
profits of such property. The principal application of this rule is in the case of Hindu 
females, chief among them being the widow. Her maintenance is not a charge 
upon the property (/), unless created by deed (£7) or made such by a decree of a 
competent Court (h). A Hindu widow is on the death of her husband entitled to 
maintenance out of the property of her husband if self -acquired (r) or out of the 
joint family property if the husband at the time of his death was joint (j). An 
unchaste widow’s rights, while leading an immoral life, are suspended and she 
forfeits her right of maintenance (A*), but can claim a starving maintenance if she 
reverts to a life of chastity (l). On remarriage the claim to maintenance is lost (in) 
but not on excommunication (a). Arrears of maintenance within the statutory 
period (o) would be within the scope of the section. The mother of a coparcener is 
entitled to have a provision marie for her maintenance out of the entire family 


(c) Ram K unwar v. Ram Dai (1900) 22 All. 326 ; 

Bharatpur State v. Gopal (1902) 24 All. 160 

(d) Yamnabai v. Xanabhat Sadanand (1910) 12 

Bom. L. R. 1075. 

(r) Hemehandra v. Xarcndranath (1934) 61 

Cal. 148. 

(/) Lakshman v. Satyabhamabai (1877) 2 Bom. 
494 ; Behari iMlii v. Bai Rajbai (1899) 
23 Bom. 342 ; liharat pur State v. Copal 
(1901) 24 All. 160; Ram Kunwar v Ram 
Dai (1900) 22 All. 326; Ramanajdan v. 
Rangammal (1889) 12 Mad. 260 ; Jayanti 
v. A lam flu (1904) 27 Mari 45 ; Sour a Korr 
v. Nath Baksh (1884) 11 Cal. 102 ; Sowbagia 
v. Manicka (1917) 33 M. L. J. 601 ; Bharat 
Ram v. \fst. Sahib (1922) 3 Lab. 55; 
Digambari Debi v. Dhan Human Btbt 
(1906) 10 C. \V. N. 1074. 

(f) Bharat pur State v. Copal (1901) 24 All. 160; 
Yamnabai v. Xanabhat Sadanand (1910) 
12 Bom. L. R 1075; Sham I^al v. Banna 
(1882) 4 All. 296. 

(h) Lakshman v. Satyabhamabai (1877) 2 Bom. 
494 ; Bharat pur State v. Copal (1901) 24 
All. 160; Yamnabai v. Nanabai Sadanand 


(1910) 12 Bom. L. R. 1075; Sham Lai v. 
Batina (1882) 4 All. 296. 

(t) Xarbadabai v. Mahadeo (1881) 5 Bom. 99; 
Srimati B ha Rabat i v. K ana Hal (1872) 8 
Benp. L. R. 225; Brinda v. Radhiea (1885) 
11 Cal. 492 (494). 

0) Adhibai v. Cursandas (1887) 11 Bom. 199; 
Devi Persad v. Cunwanti (1895) 22 Cal. 
410; Jayanti v. Alamelu (1904) 27 Mad. 
45; Bee ha v. Mothina (1901) 23 All. 86. 

(A) Vishnu v. Manjamma (1885) 9 Bom. 108; 
Romanath v. Rajonimoni (1890) 17 Cal. 
674 ; I 'alu v. Catiga (1882) 7 Bom. 84. 

(I) Bhtkubai v. Hariba (1925) 49 Bom. 459; 
Satyabhama v. Kcsavacharya (1916) 39 
Mad. 658. 

(tn) Sec. 2, Hindu Widow Remarriapc Act, X\ 
of 1856; Vittu v. Govind (1898) 22 Bom. 
321 ; Rasul v. Ram Suran (1895) 22 Cal. 
589; Suraj v. Altar (1922) 1 Pat. 706; 
Santala v. Badaswari (1923) 50 Cal. 727. 

(n) The Caste Disabilities Removal Act, XXI of 

1850. 

( o ) Art. 128, Schedule 1, Limitation Act, IX of 

1908. 
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property (p). Although a Hindu governed by the Bengal school is under only a 
inoral liability to maintain the widow of his deceased son, the liability, when 
transmitted on his death to his surviving sons, becomes a legal liability, the 
measure of which, however, is restricted to the amount of the estate to which 
they have succeeded from their father. The widow has the above right to main- 
tenance although her husband, when sui juris, has been party to a deed invalidly 
adopting him out of his natural father’s family ; nor does she forfeit the right by 

ceasing to reside with her husband’s family, otherwise than for unchaste or improper 
purposes. 1 


JutUCial Com,mttee wil1 not. interfere with the amount decreed by the 
High Court for maintenance unless the Court has proceeded upon inadmissible 
evidence or upon an erroneous principle (?). When the alienation was the result 
of debts contracted for a family necessity (r) it will take precedence over the widow’s 
claim to maintenance. Also where the debt was contracted for joint family 
trading and the purchaser bought the property from the Official Assignee (s). But 
a charge bona fide created for maintenance takes precedence over the right of a 
subsequent purchaser of the same properties in execution of a money decree binding 
on the family (t). The dicta to the contrary of the Allahabad High Court (u) are 
not supported by any text of Hindu Law. Section 39 of the Transfer of Property 
Act does not protect a transferee for consideration, when the immoveable property 
transferred has already been declared by decree of Court subject to a charge in 
favour of a Hindu widow for her maintenance. The fact that the maintenance 
claimed accrued due subsequent to the transfer, does not affect the liability of the 

property transferred to be sold in execution of a decree for the maintenance so 
claimed ( v ). 


Liability of transferee -where the Act does not apply.— Even before the passing 
of the Act it was held that a widow could follow the property for her maintenance 
into the hands of one who takes it as a volunteer with or without notice of her 
having set up her claim for maintenance but not when the property passes into the 
hands of a bona fide purchaser without notice (w). 


Advancement.— A creature of English Law, its applicability is confined to 
those to whom the English Law applies. In India as in England, owing to 
the practice which prevails among Maliomedans and Hindus to make 
grants and transfers benomi, there is no presumption of an intended advancement 
in favour of a wife (x) or child (//) or mistress <z). “ The criterion in these cases is 

to considor from what source the money comes from which the purchase-money is 


( P ) Srinivasa v. Tliiruvengadathaiyangar (1915) \ 

38 Mad. 556. 

(</) Kajanikanta /‘al v. Sajanisundaree Dasee 
(1934) 51 Cal. 221 (P. C.) ; likradeshuari 
Hahuasin v. Homeshwar Singh (1929) 8 
Pat. 840, 56 I. A. 182 followed. 

(r) Lakshman v. Satyabhamabai (1877) 2 Bom. 

494 ; Yamnabai v. Nanabhax Sadanand 
(1910) 12 Born. L. R. 1075; Soorja Koer 
v. Nath liuksh (1885) 11 Cal. 102; Adhi- 
ranee X a rain v. Shona Malee (1876) 1 Cal. 

365; Jamnabai v. Halakrxshna, A. I. R. 
(1927) Mad. 1092. 

(») Johurra Hi bee v. Sree Copal (1876) 1 Cal. 470. 

(/) Somasundaram v. Unnatnalai (1920) 43 

Mad. 800. 

«») Sham Lai v. Hanna (1882) 4 All. 296; Cur 
Dayal v. Kaunsila (1883) 5 All. 367. 

(i») Kuloda Prosnd Chatterjee v. fageshar Koer 


(1900) 27 Cal. 194. 

(u>) Srimati Hhagabatx v. Kanatlal (1872) 8 Beng. 
1 - • R. 225. 

(r) Curan Ditto, v. Ham Ditto (1928) 55 Cal. 944, 
55 1. A. 235; iMkshmiuh v. Kothandarama 
(1925) 48 Mad. 605, 52 I. A. 286 ; UolLiyya 
v. Krtshnasuami, A. I. R. (1925) Mad. 95; 
Motivahu v. Pursholum Dayal (1905) 29 
Bom. 306. 

(y) JhrmUone v. Copal Singh, A. I. R. (1931) 
Lah. 419; I he Dhanvar Hank, Ltd v 
Mahomed Hayat (1931) 33 Bom. L. - R. 
250; .1 / ollayya v. Krtshnasuami, A. I. R. 
(1925) Mad. 95; Copee Krist v. Cunga 
persaud (1854, 6 M . I. A. 53; Uxhur Ah 
y. Hebee iltaf Fatima (1869) 13 M. I. A. 

W 42 L S A%t' ,U ^ (,9,5) 
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paid ” (o). In case of parties born in India of English parents with permanent 
residence in India, there is a rebuttable presumption of an intended advancement. 
The evidence necessary to rebut such a presumption must be adduced by the party 
contending against the advancement. It is not sufficient to state that he did not 
intend to confer any beneficial interest on the party claiming as an advancement 
but he must establish, with reasonable clearness, that he had other and different 
motives for the action he took and this, whether the person in whose name the 
property stands, be the wife (6) or child (c). Declarations by the parent, if con- 
temporaneous with the purchase, are admissible to prove such an intention, but 
declarations subsequent are to be rejected (d). 

Marriage expense. — According to Hindu Law, a debt contracted for the marriage 
of a coparcener in a joint Hindu family is binding on the other coparceners as a 
debt contracted for a family purpose and, therefore, for the benefit of the family (e). 
In order to deprive a gratuitous transferee or a transferee with notice of the defence 
under the section, the right to receive marriage expenses out of profits must be 
one to which the claimant is entitled by virtue of special provisions of the law. 
A mere personal obligation will not suffice. Marriage being obligatory amongst 
the Hindus, expenses incurred, whether for the marriages of males (/) or females ( g ), 
are binding on the family properties. Tho ceremonies of Qriha Pravesanatn and 
Ruthuaanti are essentially connected with the disposal in marriage of a girl of the 
Brahmin caste and form a part of the marriage ceremonies ( h ). Alienation for the 
first marriage is justified. Every second marriage is not a legal necessity (i). 

Notice. — Notice undor the section, if constructive, will bind the purchaser. 
A gratuitous transferee is bound independently of the question of notice. A pur- 
chaser with notice is not bound, as has already been seen, if the alienation be for 
a family necessity or tho debts bind tho joint family. A transferee for consideration* 
and without notice of the right is protected. In order to succeed in such a defence 
he must provo both payment and want of notice. The onus is on him (j). 

Against such property In his hands. — A purchaser without notice being 
protected, proporty in his hands is entitled to the same protection. Consequently 
a purchaser with notice from a purchaser without notice can take advantage of the 
want of notice of his intermediate purchaser or purchasers. 


Residence. — This right is not treated by tho Act but it is submitted that it is 
analogous to the right of maintenance under this section. Where the sale of ances- 
tral proporty is necessary in tho interest of the family as a whole, then a bona 


'a) Dhurm Das v. Shama Soondri (1843) 3 M. I. 

' A. 229. 

lb) Kerwick v. Kerwick (1921) 48 Cal. 260, 47 
I. A. 275; Paul v. Nathaniel Gopal, A. I. 
R. (1931) All. 596 contra (It docs not appear 
whether the parties were Europeans). 

(c) Paschand v. Paschand, A. I. K. (1930) Oudh 
441. 

Id) Paschand v. Paschand, A. I. R. (1930) Oudh 
441 ; Gopee Krist v. Gungapersaud (1854) 
6 M. I. A. 53. 

U) Sunchabai v. Shivnarayana (1908) 32 Bora. 
81 ; Gopala Krishna v. Venkat ana rasa 
(1914) 37 Mad. 273; Govindarasulu v. 
b evarabhotla (1904) 27 Mad. 206 overruled ; 
Kameswara v. Veeracharlu (1911) 34 Mad- 
422 : Debt Iuxl v. Nand Kishore, A. I. R. 
(1922) Pat. 22. 


If) Srinivasa Iyengar v. Thiruvengadathaiyangar 
(1915) 38 Mad. 556; Gopalakrishnam v. 
Venkalanarasa (1914) 37 Mad. 273; 

Govindarasulu v. Devarabhotla (1904) 27. 
Mad. 206 overruled ; Sundrabai v. Shiva- 
narayana (1908) 32 Bora. 81 ; Kameswara 
v. Veeracharlu (1911) 34 Mad. 422; Bhagt- 
ralhi v. Jokhu Ram (1910) 32 All. 575 ; 
Debt Lai v. Nand Kishore, A. I. R. (1922) 
Pat. 22. 

(g) Ranganaiki v. Ramanuja (1912) 35 Mad. 
728; Srimuflsa Iyengar v. Thiruvengada 
thaiyangar (1915) 38 Mad. 556. 

Ih) Vaikuntam v. Kallipiram (1903) 26 Mad. 497. 
m Bhagirathi V. Jokhu Ram (1910) 32 Alt 575. 

(i) Bhup Narain Singh v. Gokhul Chand (193 
13 Pat. 242, 61 1. A. 115. 
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fide purchaser for value would acquire a right paramount to that of the widow 6 
either to maintenance or residence (k). 

40. Where, for the more beneficial enjoyment of his 

own immoveable property, a third person 

imposing restriction on has, independently of any interest in the 

usc of land immoveable property of another or of 

any easement thereon, a right to restrain the enjoyment 
in a particular manner of the latter property , or 

where a third person is entitled to the benefit of an 
« of obligation ,„„<*■ obligation arising out of contract and 
t loS e „" hi £inttr'. annexed to the ownership of immoveable 
est or easement. property but not amounting to an interest 

therein or easement thereon, 


such right or obligation may be enforced against a 
transferee with notice thereof or a gratuitous transferee 
of the property affected thereby, but not against a trans- 
feree for consideration and without notice of the right or 
obligation, nor against such property in his hands. 

Illustration. 

A contracts to soil Sultanpur to B. While the contract is still in force he 
sells Sultanpur to C, who has notice of the coi\pact. B may enforce the contract 
against C to the same extent as against A. 

The section. — The phrases in clause one “ independently of any interest ” 
and “or of any easement thereon ” and in clause two “ but not amounting to an 
interest therein or easement thereon ” should bo road as if in parenthesis, to render 
the meaning of the section more lucid. The words “ third person ” in paragraph 
one do not necessarily mean a person who is not a contracting party with the 
transferor as the illustration shows. Reference may be made to section 6, clauses 
(c) and (d) of this Act. 

Amendment of the section.— The words “ in a particular manner of the latter 
property ” at the end of para 1 have been substituted for the words “ of the 
• latter property or to compel its enjoyment in a particular manner ” by section 12 of 
the Transfer of Property (Amendment) Act, 1920 (20 of 1929). The reasons for 
the amendment will bo found in notes to section 1 1 of the present Act. Although 
an affirmative covenant is not by itself invalid as between a transferor and trans- 
feree (section 11), negative or restrictive covenants alone can be specifically en- 
forced against third persons under the first para of this section. 

Generally. — The section deals with covenants for the beneficial enjoyment 
of property unconnected with any interest in that property or with any easement 


Ss. 39-40 


(A) Yamnabai v. Nanabhai Sadanatid (1910) 12 
Bom. I.. R. 1075; Ramanadan v. Rangam- 


mal (1889) 12 Mad. 260. 
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“ ~=r =:=' ss*r r v=£ 

ss &2trz ; -“ ™ 

an<i 108 < c ) of *he same Art, ns implied covenants TK« 
enforce, against „ transferee for consideLion ^Zt notie Z "t'tch 

™ Zt ""“ 1P ,hP are n0t ' ,epe " d ''" t for «*' enforcement on 

Varieties of covenants.— Covenants are of several varieties Amonest them 
ere covenants affirmative, that something is already performed or shar per o med 

“"ZZiZ that th ° Party HaS a<>t - *™ -t perfortn a certah! 

act. In this sect, on we are concerned with the latter class of covenants (s). 

Form of covenants.— A covenant is an agreement between two or more persons 

h^rr :z y , some ° f the parties ° r ° ne ° f * hem ^ other or 

imp! os 7 Zd f Th ” ''“n-Performance of some specified duty. A covenant 
rnpl.es a dee, 1(f). The party enter, ng into the covenant is called the covenantor 

and ho w.th whom it is made the covenantee T„ practice the pnrohaser is the 

covenantor and the vendor the covenantee. Words in the form of an exeent on 
may also amount to a covenant w« r j 0 .. . . P 

— . r " - ~ 'SrJZLrs 

ZoTS'of thoT° nal ? the Ventl ° r ’ i e * Wh ° re - '«* - retained to ^ch 1 

in hi l the f COVO f na ; t ca " attach <*). The other is where there is a total change 

p*™ 0 . V >f th ° locallty (»)■ So are covenants collateral such as concern 

°nt t r ng “ n0t th ° thin8 gr “ n,ed < z) or P° sitive covenants. A cove- 

nant to pay ono-fonrth of the sale price received on the sale of property is not a 

restrictive covenant but merely a personal obligation of the transferor arising out 


O) 

\P) 

ID 


(0 Talk y Moxhay (1848) 1 H. & Tw. 105, 47 

(m) Rogers v. Hose good (1900) 2 Ch. 388 
,»> Murray \. Dunn (1907) A. t. 283 -Taylor v. 
G tlber I son (1854) 2 Drew. 391, 6| E. R. 770 
Anderson v. Dickie (1915) 84 L. 1. P. r 219 
Torbay Hotel , Ltd. \ . Jenkins (1927) 2 Ch. 225 
l^ndon and South Western Railway Co. v 
Gomm. (1882) 20 Ch. D. 582; Re. South 

nVf.Z o f^Lf 0 - “ nd Contract 

(1907) 2 Ch. .166 ; Stourcliffe Estates Co 

i \ n V / li,n,n, *” un, ‘h Corporation (1910) 2 Ch. 12 
(r) Briggs y Thornton (1904) 1 Ch. 386; Kemp 
v. IDrd (1877) 5 Ch. I). 974. 1 

S) Piatt on Covenants, p. 19. 

/) Platt on Covenants, p. 3. 
u) Platt on Covenants, p. 4. 

\v) Platt on Covenants, p. 31. 


(w) Plat* on Covenants, r. 33. 

M TU !tX- M°* ka y 2 Ph. 774, 47 E. R. 

' Reftals v - Coulishaxc (1879) 11 Ch. D. 
H66; I* or mb v v. Barker (1903) 2 Ch. 539; 
Ostonu v. Bradley (1903) 2 Ch. 446; 

n v * Rtach * r (1908) 2 Ch. 665; 
Mtlbounv. Lyons (1914) I Ch. 34 ; London 
County Council v. Allen (1914) W. N. 255. 
Cerman v. Chapman (1877) 7 Ch. D. 271 ; 
V ‘ Collver (1934) 28 Ch. D. 103; 
Knight v. Simmonds (1896) 2 Ch. 294; 
Sobey v. Samsbury (1913) 2 Ch. 513. 
Spencers Case 5 Co. 16; Platt on Covenants, 
p. 69 ; Formby v. Barker (1903) 2 Ch. 539 ; 
re. Fawcett and Holmes Contract (1889) 42 
Ch. D. 150; Groves v. Loomes (1885) 55 L. 
i • cn. *k j. 
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of the contract (a). There is no such thing between a vendor and purchaser as a 40 
covenant to pay money running with the land (6). A covenant for indemnity is 
not a covenant for title to land and is so remote as not to touch it (c). A cove- 
nant that runs with the land is something which restricts the user of the land. 

A positive covenant never runs with the land either in law or in equity (ri). A 
covenant involving the expenditure of money is affirmative and the Court will 
not enforce it against the assignee of the covenantor whether such assigneo takes 
with or without notice (r). The above principles do not apply to covenants in 
leases. 


Benefit annexed to the land. — The more modern view is that the right arising 
out of restrictive covenants entered into by the former owner of the land was, as 
Sir George Jessel, M. R., considered it, analogous to a negative easement creating a 
paramount right, in the person entitled to it, over the land to which it relates. That 
view, taken in Oomtn's case (/), stands not only on the great authority of Sir George 
Jessel but also upon the authority of other recent cases. 

Restrictive covenants are sinews of the land. — When the benefit of a restrictive 
covenant has been once clearly annexed to one piece of land there is presumption 
that it passes by an assignment of that land and it may be said to run with the 
land in equity as well as at law without proof of special bargain or representation 
on the assignment of the land. The covenant in such a case runs with the land 
because the assignee has purchased something which inhered in or is annexed to 
the land which he bought. The purchaser’s ignorance of the existence of the 
covenant does not defeat the presumption though it may bo rebutted by proof of 
facts inconsistent with it ( g ). 


Covenant running with the land. — In order to make a covenant run with the 
land it must in its inception bind the land. It must also affect the nature, quality 
or value of the land conveyed, independently of collateral circumstances, which 
latter are sometimes proposed as a test to determine whether a covenant runs with 
the land or not. It is said to affect the nature when it tends to prevent the distur- 
bance on the surface and thus to preserve the natural state and condition of the 
land. It affects the value, for example, in the case of land properly drained and 
let for agricultural purposes. A tenant would bo more likely to take it and probably 
give more for it, if he wore assured that compensation would be payable in the event 
of the drainage system being dislocated by a subsidence (/t). It i« not sufficient 
that a covenant is concerning the land ; to make it run with the land there must 
bo privity of estate between the contracting parties (i). 


Restriction on use of land for the beneficial enjoyment of the property of a 
third person having no property therein. — On this subject, apart from the question 


(а) Haji Abdul Shakur v. Xandlal, A. I. R. (1931) 

All. 552 ; Prabhu Xarain Singh v. Ramzan 
(1919) 41 All. 417 not approved (case of a 
lease). 

(б) Mohini Mohan Roy v. Ramadas Paramhansa , 

A. I. R. (1924) Cal. 487. 

(c) Xatesa Vanniyan v. Gopalasuami (1928) 
51 Mad. 688; Doughty v. Bau man (1848) 
11 Q. D. 444, 116 E. K. 548; Ml. Banli v. 
Mandu (1928) 9 Lah. 659. 

M) Jogesh Chandra Ray v. Asaba Khatun, A. I. R. 



770. 

(*) Chaturbhuj v. Mansukhram (1925) 27 Bom. 


I.. R. 73. 

If) (1882) 20 Ch. D. 562; Rogers v. Hosegoods 
(1900) 2 Ch. 388; Hall v. Ewin (1887) 
37 Ch. D. 74 ; Hayuood v. Brunswick 
Permanent Benefit Building Society (1881) 
8 Q. B. D. 403; In re Xisbet and Potts 
Contracts (1906) 1 Ch 386. 

(g) Rogers v. Hosegood (1900) 2 Ch. 388; Re. 

Xisbet and Potts (Contracts) (1906) 1 Ch 
386. 

(h) Dyson v. Foster (1909) A. C. p. 98 ; Rogers v. 

Hosegood (1900) 2 Ch 388; Mathewson v. 
Ram Kanai (1909) 36 Cal. 675. 

(0 Platt on Covenants, p. 461. 
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S. 40 tho equitable doctrine of notice which was brought to a focus in Tulk v. Moxhay(j), 
which is the leading case on that subject, the authorities clearly lay down that the 
benefit of a covenant at law imposing restriction on land may run with the land 
but the burden can never do so, except as between landlord and tenant (k). In 
equity the burden of a covenant, however, runs with the land. It has never been 
disputed that the Court has jurisdiction to enforce a contract between the owner 
of a land and his neighbour purchasing a part of it, that the latter shall either use 
or abstain from using it in a particular way. In Tulk v. Moxhay ( j ), a purchaser 
of land covenanted for himself, his heirs, executors, administrators and assigns, 
with the vendor, his heirs, executors and administrators, that the land shall be 
used as a pleasure garden for the benefit of occupiers of houses in the neighbourhood 
which belonged to the vendor. Although the character of the neighbourhood had 
altered and its privacy as a place of residence considerably diminished and the 
occupiers of the vendor’s house had ceased to use the garden, it was held that he 
was entitled to an injunction against the assignees of the purchaser to restrain 
them from building upon the land. 

In Haywood v. Brunswick Building Society ( l ), the dictum of Lord Cottenhanr 
in Tulk v. Moxhay (m), “ If an equity is attached to property by the owner, no one 
purchasing with notice of that equity can stand in a different situation than the 
party from whom he purchased ” was referred to as laying down the real principle 
that an equity attaches to the owner of the land. 


The result of the cases is that only such a covenant as can be complied with 
without expenditure of money will be enforced against the assignee on the ground 
of notice. In Haywood v. Brunswick Building Society (n) the Court in deciding 
that the assignee of a grantee was not liable on the covenant to repair, refused to 
apply the doctrine of Tulk v. Moxhay to affirmative covenants compelling a man 
to lay out money or to do any other act which may be said to be of an active 
character. There is not a single case in which it has been held that the burden and 
benefit of a covenant both run. In order that the benefit may run with the land 
the covenant must be one which relates to or touches and concerns the land of the 
covenantee. It was pointed out that the doctrine of Tulk v. Moxhay (o) was res- 
tricted to limited stipulations and could not be extended so as to bind in equity a 
purchaser taking with notice of a covenant to expend money on repairs or to do 
something of that kind and that such a covenant did not. run with the land as to 
bind those who acquired it ( p ). The doctrine of Tulk v. Moxhay ( q ) was considered 
by Jessel, M. R„ to be either an extension in equity of tho doctrine of Spencer's 
case (r), to another line of cases or else an extension in equity of the doctrine of 
negative easements, such, for instance, as a right to the access of light which pre- 
vents tho owner of tho sorviont tenement from building so as to obstruct tho light. 
Tho covenant in Tulk v. Moxhay (g) was affirmative in its terms, but was held by 
the Court to imply a negative. Whore there is a negative covenant, expressed 
or implied, as, for instance, not to build so as to obstruct a view, or not to use a 
piece of land otherwise than as a garden, the Court interferes on one or other of the 
above grounds. This is an equitable doctrine establishing an exception to the 


l & 


(/> 


(1848) 1 H. 6c TW. 105. 47 E. R. 1345. 

AuUerberry y. Corporation of Oldham (1885) 
29 Ch. D. 750; Bailey v. Stephens (1862) 
12 C. B. (N. S. 91), 142 E. R. 1097; Richards 
v. Harper (1886) L. R. 1 Ex. 199; Dennett 
v. Atherton (1872) 7 Q. B. 316. 

(1881) 8 Q B. D. 403. 


(w) (1848) 1 H. 6c TW. 105, 47 E. R. 1345. 

(n) 1881) 8 Q. B. D. 403. 

(o) (1848) I H.4 TW. 105, 47 E. R. 1345. 

(P) A usterberry v. Corporation of Oldham (1885) 
29 Ch. D. 750. 

(q) (1848) 1 H. 6c TW. 105, 47 E. R. 1345. 

(r) (15831 5 Co Rep. 16a. 77 E. R. 72. 
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rules of Common Law which did not treat such a covenant as running with the S. 40 
land, and it does not matter whether it proceeds on analogy to a covenant running 
with the land or analogy to an easement (/»). 


Inter-dependent covenants. —Restrictive covenants treated under para 1 
of the section become important when considered with reference to general budding 
schemes or as to how far they bind the covenantor or the convenantee and their 
assigns. The whole theory of inter-dependent covenants appears to point to an 
arrangement made once and for all, either on a sale by auction, by conditions of sale 
stating the covenants and that other persons will enter into similar covenants, and 
a plan exhibited at the sale, or by a scheme entered into already by an antecedent sale, 
the particulars of which are stated to the purchaser and which are displayed upon 
a plan drawn by the purchaser’s deed. “ To enable an assignee to take the benefit 
of the restricted covenants there must be something in the deed to define the pro- 
perty for the benefit of which they were entered into ” (/)• The owners in fee of a 
residential estate and adjoining lands sold part of the adjoining lands to the defen- 
dant’s predecessor in title, who entered into covenants with the vendors, their heirs 
and assigns, restricting their right to build on and use the purchased land. Ihe 
same vendors afterwards sold the residential estate to the plaintiffs predecessors 
in title. The conveyance contained no reference to the restricted covenants nor 
was there any contract or representation that the purchasers were to ha\e the 
benefit of them. Held, the plaintiffs wore not entitled to restrain the defendants 
from building in contravention of the restricted covenants entered into by their 
predecessors in title. 


The law on the subject has never been stated more clearly than in Renal# v. 
C owl i ska tv by Hall, V. C. («), whose opinion was emphatically confirmed in the 
Court of Appeal (v) and was also approved and followed in the Queen’s Bench 
Division (w). It was there stated by him that it was well settled that the burden 
of a covenant entered into by a grantee in fee for himself, bis heirs and assigns, 
although not running with the land at law so as to give a logal remedy against the 
owner thereof for the time being, is binding upon the owner of it for the time being 
in equity, having notice thereof. From the cases of j Mann v. Stephens (x), 11 estem 
v. Mucdermott (ij) and Coles v. Sims ( z ), it must be considered as determined that 
anyone, who has acquired land, being one of the several lots laid out for sale as 
building plots, where the Court is satisfied that it was the intention that each one 
of the several purchasers should he bound by and should, as against the others, 
have the benefit of the covenants entered into by each of the purchasers, is entitled 
to the benefit of the covenant ; and that this right, that is. the benefit of the cove- 
nant, enures to the assign of the first purchaser, in other words, runs with the land 
of such purchaser. This right exists not only where several parties execute a 
mutual deed of covenant but wherever a mutual contract can he sufficiently estab- 
lished. A purchaser may also be entitled to the benefit of a restrictive covenant 
entered into with his vendor by another or others where his vendor has contracted 
with him that he shall bo the assign of it, that is, have the benefit of the covenant. 
And such covenant need not be express but may be collected from the transaction 
of sale or purchase. In considering this, the expressed or otherwise apparent 


(j) London and South Western Railway Co. v. 

Gomm (1882 ) 20 Ch. D. 562. 

(I) Renals v. Cowlishaw (1879) 11 Ch. D. 866. 
(u) (1878) 9Ch. D. 125. 

Iv) (1879) 11 Ch. D. 866. 


(w) Sottingham Patent Brick & Tile Co. v. Butler 

(1885) 15 Q. B. D. 261. 

(x) (1846) 15 Sim. 377. 60 E. R. 665. 

(y) (1866) 2 Ch. App. 72. 

<*) (1853) Kay 56,69 E. R. 25 
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purpose or object of the covenant, in reference to its being intended to be annexed 
to other property, or to its being only obtained to enable the covenantee more 
advantageously to deal with his property, is important to be attended to. Whether 
the purchaser is a purchaser of all the land retained by Ids vendor when the cove- 
nant was entered into, is also important. 

To the same effect is Spicer v. Martin (a). There Martin took his lease last 
of all. There were seven plots altogether conveyed to the superior lessor. They 
were all subject to restrictive covenants. Each conveyance contained a ground 
plan showing all seven lots. When the lease was taken by Martin the ground plan 
containing all the seven lots was exhibited on the lease and Martin was told that 
all the other six lots had already been leased subject to similar covenants. That 
was held by the House of Lords to be a sufficient statement of the building scheme. 

farewell. J., in Osborne v. Bradley (6), divided restricted covenants into three 
classes. 


" Negative covenants in conveyances in fee restricting the right of the pur- 
chaser to use the land purchased may be considered as falling under three classes : 
(1) where the covenant is entered into simply for the vendor’s own benefit ; (2) 
where the covenant is for the benefit of the vendor in his capacity of owner of a 
particular property ; and (3) where the covenant is for the benefit of the vendor, 
m so far as he reserves unsold property, and also for the benefit of other purchasers, 
as part of what is called a building scheme.” To all three classes the rule enunciated 
by Lord Cairns in Doherty v. Allman (c) applies — that is to say, where there are 
negative covenants which are binding on the defendant the Court has, speaking 
generally, no discretion to consider the balance of covenience or matters of that 
nature, but is bound to give effect to the contract between the parties, unless the 
plaintiff seeking to enforce the convenant has by his own conduct, or by that of the 
persons through whom he claims, become disentitled to sue. Contractual obliga- 
tions do not disappear as circumstances change, but a person who is entitled to the 
benefit of a covenant may. by his conduct or omission, put himself in such an altered 
relation to the person bound by it, as makes it manifestly unjust for him to ask a 
Court to insist on its enforcement by injunction. 


The principle was considered in an elaborate judgment by Parker, J., in Elliston 

v. Readier (d). He enunciated the four requisites for enforcing restricted covenants 
as between different purchasers as under : — 


“ In my judgment, in order to bring the principles of Renals v. Coivlishaw (e) 
and Spicer v. Martin (/) into operation, it must be proved (1) that both the plaintiffs 
and defendants derive title under a common vendor; (2) that previously to selling 
the lands to which the plaintiffs and defendants are respectively entitled, the vendor 
laid out his estate, or a defined portion thereof (including the lands purchased by 
the plaintiffs and defendants respectively) for sale in lots subject to restrictions 
intonded to be imposed on all the lots, and which, though varying in details as to 
particular lots, are consistent and consistent only with some general scheme of 
development ; (3) that those restrictions were intended by the common vendor to 
bo and wore for the benefit of all the lots intended to bo sold, whether or not they 
were also intended to be and were for the benefit of other land retained by the 


(fl) (1888) 14 A. C. 12 
(f<) (1903) 2 Ch. 440 
'() (1878) 3 A. C. 709. 


M> (1908) 2 Ch. 374. 

U) <18781 9 Ch. D. 125. 
(0 (1888) 14 A. C. 12. 
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vendor; (4) that both the plaintiff and defendants, or their predecessors in title, 
purchased their lots from the common vendor upon the footing that the restrictions 
subject to which the purchases were made were to enure for the benefit of the other 
lots included in the general scheme whether or not they were also to enure for the 
benefit of other lands retained by the vendors.” 

Where these four points are established, the community of interest imports in 
equity the reciprocity of obligation which is in fact contemplated by each at the 
time of his own purchase. 

The above statement of the law was approved by the Court of Appeal (g). 

Power reserved to vendor to vary stipulations. — The liability of a vendor, to 
whom power was reserved to vary the stipulations, was considered in the case where 
building land was sold in a number of lots subject to certain conditions as to fencing, 
repairing the roads, and to restrictions as to the class of houses to be built. The 
conditions also provided that a statement to this effect should be inserted in the 
conveyance. By the lath condition the vendor reserved the right of selling the 
unsold lands under different arrangements “ and either subject to or not subject 
to the stipulations as to fencing and other stipulations contained in the particulars 
of the conditions.” It was hold as to the unsold lot, the vendor was subject to 
none of the restrictions (h). 

For further roferonco seo (i). 

Benefit annexed to land dedicated to the public.— The benefit of restrictive 
covenants relating to tho inode of building on an estate through which a road runs 
can be validly annexed to the site and soil of the road so as to run with it, even 
after it has been dedicated to the public ; but if tho road is subsequently taken over 
by a local authority a successor in title of the original owner of the road ceases 
to have such an interest in it, as will entitle him to enforce the covenants. The 
surface of tho road is no longer vested in him and the restrictions do not touch or 
concern such interest in the road as he retains (j). 


Covenant “ ultra vires.” — Where land is acquired under a Special Act the 
purchaser has no power in law to preclude himself or his successor from tho exercise 
of his statutable power over it. 

By a Special Act a railway company wore authorized to acquire certain land for 
the purpose of enlarging their stations “ and for other purposes of and connected 
with their undertaking." Under this power the railway' company acquired the 
land by voluntary agreement and covenanted in their conveyance that they and 
their assigns would at all times thereafter use the land for a passenger station ” and 
for no other purpose.” Afterwards the railway company contracted to sell part 
of tho land that they did not require, and the purchaser required the covenant to 
be released. Following the principle of Ayr Harbour Trustee* v. Oswald (Ic), the 
covenant was hold to be ultra vires the railway company and that they could sell 
free from the restrictions contained in it (/). 


Scheme of mutual obligations established by common intention. — There is, 
however, an alternative ground unaffected by any questions which may be raised 
on tho operation of covenants at law or their operation in equity. Where an owner 


(f) Elliston v. Reacher (1908) 2 Ch 665. 

(*) Sidney v. Clarkson (1865) 35 B<-av 118 
55 E R. 839 

(0 Mayner v. Payne (1914) 2 Ch. 555 ; Kelly v. 
Barrett (1924) 2 Ch. 379; Whitehouse v. 
Hutk (1906) 2 Ch. 283: IV tile v. St. John 


(1910) 1 Ch. 84 ; Elliston v. Readier (1908) 
2 Ch. 665. 

(j) Kellv v. Barrett (1924) 2 Ch. 379. 

Ik) (1883) 8 A. C. 623. 

(/) In r* South Eastern Railway Co. and Wiffin’s 
Contract (1907) 2 Ch. 366. 
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of land deals with his land on the footing of imposing restrictive obligations on the 
use of various portions of it as and when he alienates them, for the common benefit 
of himself (so far as he retains any of the land) and of the various purchasers inter ee t 
a Court of Equity will give effect to this common intention, notwithstanding the 
absence of mutual covenants, provided that an intention that there should be mutual 
obligation is sufficiently established (m) and the Court can ascertain with reason- 
able certainty the geographical area within which the mutual obligations are 
intended to operate v n ). If no such geographical area is ascertained such restriction 
will be unenforceable (o). It- is not necessary to find any express contract by the 
vendor or the several purchasers ; it may be collected or inferred from the nature 
of the transaction ( p ). Therefore, if there was or is evidence from which a scheme 
can bo found to exist, it does not fail because it is not to be found in express terms (^). 
This was the doctrine laid down in 'Torbay Hotel , Ltd. v. Jenkins (r), following 
I ienals v. C owl isliaw (s) and Reid v. BickerstaJJ ((), a question dependent on cons- 
truction of the covenant itself. It is otherwise where the case is not one in which 
the benefit of the covenant was intended to bo or was annexed to the houses in ques- 
tion so that it would pass to any purchaser from him of any one of the houses, but 
that the vendor was obtaining a covenant which would be of use to him for the 
protection of his houses in his own hands to enable him to dispose of them advan- 
tageously to anybody with whom he might deal in the future. Where a restrictive 
covenant had been entered into by a purchaser of land for the protection of the 
vendor s immediately adjoining land but not so as to annex the benefit of the cove- 
nant to that land, the covenant is not enforceable against an assign of the covenantor 
by the executors of the covenantee if he had disposed of the whole of the adjoining 
property before his death. It can make no difference even when the executors are 
persons to whom part of the covenanteo’s property had previously been assigned 
without an express assignment of the benefit of the covenant (u). 


Common building scheme. — In order to establish the existence of a building 
scheme there must be definite reciprocal rights and obligations over a defined area. 
If on a sale of a part of an estate the purchaser covenants with the vendor, his 
heirs and assigns not to deal with the purchase property in a particular way, a 
subsequent purchaser from the same vendor of another part of the estate does not 
take the benefit of the covenant unless ho is an express assignee thereof or unless 
the covenant is expressed to bo for the benefit and protection of the particular 
parcel purchased by the subsequent purchaser. The benefit of a covenant capable 
of being annexed to land, but not expressed to be so annexed either by the deed 
containing the covenant or by some subsequent instrument executed by the cove- 
nantee, does not pass as an incident of land on a subsequent conveyance ( v ). Where 
an estate is vested in a trustee who sells plots for building subject to restrictive 
covenants, each purchaser has an equity against the other purchaser to compel 
the observance of the covenants. Such equity may bo lost by acquiescence. In 
a suit to enforce such an equity the trustees are necessary parties and the remaining 
purchasers ought to be represented on the record (tv). 


Torbav Hotel Ltd. v. Jenkins (1927) 2 Ch. 
225 240. 

(«) Torbay Hotel Ltd. v. Jenkins (1927) 2 Ch 
225; H Hist on v. /teacher (1908) 2 Ch. 374 
(384) ; /ienals V. Cowlishaw (1878) 9 Ch. D. 
125. 

o) Feid v. Rickerstaff (1909) 2 Ch. 305. 

/>) Nottingham Patent Brick and Tile Co. v. 
Butler (1885) 15 Q. B. D. 261. 


q) Kelly v. Barrett (1924) 2 Ch. 379. 

r) (1927) 2 Ch. 225. 

s) (1878) 9 Ch. I>. 125. 

0 (1909) 2 Ch. 305. . _ , 

u) Chambers v. Randall (1923) I Ch. 1”; 

Master v. Hansard (1876) 4 Ch. D. 718. 
Miles v. Easter (1933) 1 Ch. 611. 

v ) Reid v. Richer staff 1909) 2 Ch. 305 

ir) Eastwood v. Lever (1863) 33 L. J. Ch. 355. 
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Essentials of a building scheme. — There are three or four cases which at the g 40 
present time show exactly what is to be found if a scheme is to be inferred. The 
statement of the law is enunciated in Renal s v. Cowlishaw ( x ) and accepted in 
Spicer v. Marlin (y). After these two cases the same point arose in Rogers v. 

Hosegood (z), where Collins, L. J., stated “ These authorities establish the proposi- 
tion that, when the benefit has been once clearly annexed to one piece of land, 
it passes by assignment of that land and may be said to run with it.” Then in 
Elliston v. Readier (a), which is a conspicuous example of “ building scheme ” 
cases, Parker, J., laid down the four conditions which had to be fulfilled (6), and 

m Reid v. BickerstajJ (c), there has been superadded to that a little more, and that 
ia f that there must be a defined area. 

Repurchase.— A sold part of an estate to B who entered into restrictive cove- 
nants for himself, his heirs and assigns with A, his heirs, executors and administra- 
tors, as to buildings on the purchased property ; but A did not enter into any cove- 
nants as to the land retained. After this, A sold to other persons, various lots of 
the parts retained but nothing appeared as to the contents of their conveyances 
nor was there any evidence that they were informed of the covenants entered into 
by B. After this, A bought back from B what he had sold to him. Held, that the 
benefit of B’s covenants did not in equity pass to the subsequent purchasers of 
other parts of the estate from A, and that A after the repurchase could make a 
title to the repurchased land discharged from the covenants (d). 

Sale of estate in lots— Where a property is put up for sale by a vendor in lots 
and restrictive covenants are entered into with the vendor by each of the vendees, 
it is an inference of fact in each case whether the purchasers of the different lots 
are bound inter se by such covenants. If such was in fact their intention, the Court 
will enforce those covenants between the different purchasers and their assigns. 

The mere fact that the vendor did not bind himself expressly to enforce the cove- 
nants which he takes for the benefit of the purchasers is not material (e). 

Injunction or damages.— Whore a breach of a restrictive covenant causes 
substantial damage the Court has no discretion to award damages in lieu of a manda- 
tory injunction (/). The real truth is that in the enforcement of restrictive cove- 
nants an assignee with notice is in the same position as a covenantor (g). That 
the Court has a wider discretion to award damages in lieu of injunction in respect of 
breaches of equitable restrictive covenants is contrary to a long chain of authori- 
ties (A). An injunction will be granted against a purchaser (i), an occupier (;'), a 
person in possession without title ( k ), but not against a covenantor who has parted 
with all his interest and lias no control over his assignee who persists in breaking 
the covenant ( l ), or against a covenantor who has himself not violated the cove- 
nant (m). It has, however, been held (the Court of Appeal expressing no opinion 
on this point) that the Court has a judicial discretion with regard to granting an 
injunction to prevent the breach of a restrictive covenant, where there is no privity 


(/) Achilli v. Tovcll (1927) 2 Ch. 243. 

(?) See Richards v. Revitt (1877) 7 Ch. D. 224. 
(A) Western v. Macdermotl (1866) L. R. 1 Eq. 
499: Letch v. Schweder (1874) 9 Ch 463; 
Nussey v. Provincial Dill Posting Co. 

« 1 Ch. 734. 

others v. Holmes (1900) 1 Ch. 188. 

(/) Mande v. Pataka (1891) 2 Ch. 554. 

(k) Re. Nisbett and Potts Contract (1906)1 Ch. 386. 
(I) Clement v. Welles (1865) 1 Eq. 200. 

(m) Powell v. Helmsley (1909) 2 Ch. 252. 


r 1878) 9 Ch. D. 125. 

IV) (1889) 14 A. C. 12. 

*) (1900) 2 Ch. 388. 
a) (1908) 2 Ch. 374. 

(o) See caption “ Interdependent covenants," 
ante. 

W (1909) 2 Ch. 305. 

(4) Keats v. Lyon (1869) 4 Ch. A. 218; Renals 
, , v- Cowlishaw (1878) 9 Ch. D. 125. 
i*) Nottingham Patent Bricks and Tile Co. v. 
Butler (1888) 16 0- B. D. 778; Harrison 
v. Good (1871) L. R. 11 Eq. 338. 
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S. 40 of contract between the parties ; and it will not grant an injunction where no damage 
can be proved by the person seeking to enforce the covenant and the breach is not 
of a kind to cause any nuisance or annoyance (» ). 

Who can annex the burden to the land. — It is submitted that a person cannot 
burden the land before he becomes the legal owner thereof (o). An owner of land, 
deriving title muler a person who has entered into a restrictive covenant concern- 
ing the land, which covenant does not run with the land at law. is not bound in 
equity by the covenant even if he took the land with notice of its existence, if 
the covenantee is not in possession of or interested in land for the benefit of which 
the covenant was entered into. In such a case the doctrine of Tulk v. Moxhay (p) 
does not apply ( 17 ) and the fact of notice is irrelevant. 

Enforceability of covenant against assign of covenantor. — The equitable 
doctrine enabling restrictive covenants to be enforced against assigns with notice 
ought not to be extended in derogation of the ordinary rights at common law of 
purchasers ami it ought to be applied only where it is sought to enforce the covenant 
in connection with the enjoyment of land that the covenant was intended to protect. 
That appears to apply quite as much to a case where the original covenantee retained 
land at the date of the covenant and he or his successors got rid of the whole of it 
afterwards, as to a case where the original covenantee either had no land or had no 
land which he was retaining (r). 


By an agreement dated the 26th day of November 1926, defendant No. 1 agreed 
to sell certain immoveable properties to the plaintiff. On the 22nd £)ecember 1926, 
defendant No. 1 sold the same properties to the respondent by a registered sale deed. 
The plaintiff filed a suit for specific performance of his agreement. It was held 
that although under section 54 of the Transfer of Property Act, 1882, the plaintiff’s 
agreement for sale did not create by itself any interest in or charge on the property, 
he was entitled under section 27 (b) of the Specific Relief Act, 1877, to enforce the 
agreement against the respondent, the subsequent transferee of the property. 
Under the latter section as read with sections 103 and 106 of the Indian Evidence 
Act. the burden of proof lay upon the later transferee to establish ; (a) the payment 
of his money, ( b) his good faith, and (c) the absence of notice to him of the original 
contract (w). The case was, however, distinguished from the somewhat analogous 
provision of the Insolvency Statute, namely, section 55 of the Presidency Towns 
Insolvency Act, 1909, and section 53 of the Provincial Insolvency Act, 1920 ; under 
these sections the same Board held that the burden of proof lay on the Official 
Assignee to prove that a conveyance which he was seeking to set aside thereunder 
was not made in good faith and for valuable consideration (0- The above view 
under the Specific Relief Act has been taken in a number of casos, Hiinatlal v. 
Vnmulcv (»<), Baburam Flag v. Maelhah Chandra Pol lay (*•), Tiruvcnkntachariar v. 


(M) Kelly v. Harrell (1924) 2 Ch. 379. 

In) Mtllhourn v. Lyons (1914) I Ch. 34 
IP) (1K48) 1 H. & I\V. HIS. 47 li. K. 1345. 

(< 7 ) Couion County Council v. Allen (1914) 3 K I*. 
642; Torbay Hotel Ltd. v. Jenkins (1927) 
2 Ch. 225; Kelly v. Harrell (1924) 2 Ch 
379; Chambers v. Randell (1923) I Ch. 
149; MiUbourn v. Lyons (I914> 1 Ch. 34 ; 
TortnUv v. Barker (1903) 2 Ch. 539 
fr) f bombers v. Randell (192.3) 1 Ch. 149 ; Rorinby 


v. Barker (1903) 2 Ch. 539; London County 
Council v. Allen (1914) 3 K. U. 642. 

( 5 ) Hhup Kara in Singh \. Gokhul Chand (1934) 
59 C. L. I. 139 P. C. 61 I. A. 115. 

(/) Official Receiver s.R.L. K.. M. R. M- Chettyar 
/■'inn (1930) 53 C. L. J. 373, 58 I. A. 115. 
Rope v. Official Assignee (1933) 58 C. L. J 
471, 60 I. A. 362. 

(u) (1912)36nom.446. 

(t ) (1913) 40 Cal. 565. 
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enkatachanar (w), Naubat Rai v. Dhannkal Singh (x), Muhammad Sadik Khan 
v. Masihan Bibi (»/). Their Lordships’ attention was drawn to only one decision 
to a contrary effect, viz., Peerkha Lalkha v. Bapu Kashiba Mali (z), hut their Lord- 
ships preferred the earlier Bombay decision in Himatial's case. 

Re-entry by covenantor on breach of covenant by his assign.— Can it he. because 
he has his estate thrown hack upon him with a building upon it which ex hypolhesi 
was erected m breach of the covenant that he is thereby made liable to pull down the 
buildings so erected, but not by himself ? This question was answered in the nega- 

no in owe v. Hetnsletj (a). There the purchaser of a part of freehold building 

estate covenanted with the vendor for himself and his assigns to erect no other 

than private residences. The purchaser granted a building lease with similar 

, , committed a breach and became bankrupt, Ids trustee in 

( , ® ch “ metJ tbo and the purchaser took possession of the land and 

th h ° n ;-; ng , lu ( mg ’ THe Vcn<lor 80,(1 tho rest of the estate to the plaintiff with 
hi ° purchaser’s covenant. The plaintiff brought an action against 

for damages. It was held 

.ad not bvT n °* bV th ° Purch, ' s6r b, ‘ f his assigns and that ho 

“ by h “ c “ nduct ron<lered MxweK liable for the violation of the covenant and 
hat the Plan, fff was not entitled either in law or in equity to any relief. It was 
there observed that there was no attempt to assign the benefit of dan, ages for past 

;:x:;;:i: Worn “ >■ ,u "•*— >< *» l . 

Stranger to the consideration.-Plaintiff and defendant held adjacent plots 
undci agreements for a lease from the Secretary of State for India. They were on 
dent, cal terms. It was admitted on behalf of the defendant that he having know- 
ledge of he conditions, mserted for the common benefit of a group of lessees taking 

. ‘ f °" ,U,l<lmR8 ,ntendod to b ® contiguous and to form a block, was bound both 

to the Secretary of State and the lessees of the neighbouring plots, and on whom 
reciprocally, he, on his part, had a c laim for the fulfilment of the like terms by them 

could! ,e n". *\ We - Tt Was he,d the lessee nor his neighbour 

could be called a stranger to the consideration. Each was equitable assignee of the 

covenants which tho lessor made for his benefit as lessee. Each consequently had 

an equitable right to enforce against the other the obligation stipulated for in his 

interest and serving as a part of his inducement to the contract lb). 

Defect in title. -A restrictive covenant is a defect in title, entitling the pur- 
chaser to be relieved from tho contract (c). 

Trustee.— -Where a contract is made for the benefit and on behalf of a third 
person, there is an equity in that third person to sue on the contract and the person 
w 10 has entered into tho contract may be treated as a trustee for tho person for 
whoso benefit it lias boon entered into (d). 

Obligation annexed to the ownership of immoveable property.— Clause *> of 
section 40 deals with the burden of an obligation annexed to the ownership of im- 
mo\oa le property but not amounting to an interest or easement thereon. As the 
illustration to the section shows, an agreement for sale falls within the purview of 


M M9H) 26 M. L. I. 218. 

* (1916) 38 All. 184. 

(>') (1930) 9 Pat. 417. 

<«) (1923) 25 Bom. L. R. 375. 

«> (1909) 2 Ch. 253. 

6 Cooverji v. Dhimji (1882) 6 Bom. 528. 

(o I emsel and Wilson v. Tucker (l9o7l 2 Ch. 
191 ; Dougherty v Oates (1900) is So |o. 


119; In re Cox and Neve's Contract (1891) 
2 C li . 1 09 . 

(</) Lloyd's v. Harper (1880) 16 Ch. D '>90- 
Master v. Hansard (1876) 4 Ch. I) 718 • 
Tomlinson v. GUI, 1756. Amb. 330- Lamh 
'>■?’** *1840) 6, M.W. 467; Cooven, v 
Hhtmji (1H82) 6 Bom. 528. ' 
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this clause. Section 54 states what a contract for sale does not create, while 
this clause expressly affirms the first intended purchaser’s right to enforce the benefit 
of the obligation of his intended vendor against the second purchaser with notice (e). 
The second purchaser is, moreover, according to the Specific Relief Act, section 3, 
a trustee for the first intended purchaser of the land purchased by him. See illustra- 
tion (g) to that section. Again, section 91 of the Trust Act affirms the same rule 
as the Specific Relief Act. 


This decision may appear to be inconsistent with the result arrived at in Lalcfiand 
v. Lakshman (/) and in Kurri Veerareddi v. Kurri Bapirrddi ( g ) from which, if 
rightly decided, it would appear that the first intended purchaser would have no 
defence against a suit by his intended vendor for possession although by reason of 
the statutory provisions above referred to, he has a complete defence against his 
vendor’s assignee, notwithstanding that the latter has no greater knowledge than 
the vendor possessed. 

And where a contract was entered into before the passing of the Transfer of 
Property Act whereby the parties agreed that in case of any future transfer by one 
party of the immoveable property mentioned in the contract the transfer was to 
be made to the other party, although held to be binding on the parties themselves 
and their representatives, could not be specifically enforced against a bona fide 
transferee for value without notice of the contract. The Court observed, that 
whether the principles embodied in section 40 of the Act or the general principles of 
justice, equity and good conscience applied to the obligation of the representatives, 
section 27 of the Specific Relief Act must apply and the contract could not be 
specifically enforced against a transferee for value without notice \h). 

Pre-emption. — A contract giving rise to a right of pre-emption clearly falls 
within the category of clause 2 of section 40 (t). Whether such a contract offends 
the rule against perpetuities has been much discussed by the Courts of this country. 
The view of the Allahabad High Court is that an agreement for pre-emption is 
neither void for uncertainty nor does it offend the rule against perpetuities (j), 
while the Bombay High Court has said that the rule of perpetuities applies to this 
class of contracts (fc). The Calcutta High Court (/) has also adopted the rule m 
London South Western Railway Co. v. Ooinm (?n). 


Notice. — A transferee with notice is liable under the section and so is a 
gratuitous transferee whether with or without notice. In order that the right or 
obligation under this section may not bo enforceable, the transferee’s defence must 
be that ho is a transferee for consideration without notice of the right or obligation. 
Equity favours a transferee for value without notice. Constructive notice would 
be a bar to such a defence (n). Burden lies upon tho transferee to establish (1) 
payment of money, (2) absence of notice (o), both together constituting a single 


a 

i?) 


A) 

0 

(m) 


Gangaram v. Laxman (1916) 40 Bom. 498. 
(1904) 28 Bom. 466. 

(1906) 29 Mad. 336. 

Shahtad Singh v. Jiachha Kumvar (1932) 
54 AU. 966. 

Basdeo Rai v. Jhagru Itai (1924) 46 AU. 333. 
Aulad Ali v. Alt Athar (1927) 49 All. 527 
(F. B.) ; Muhammad Jan v. Fatal-ud-din 
(1924) 46 All. 514 ; Basdeo Rai v. Jhagru 
Rai (1924) 46 AU. 333. 

Dinkarrao v. Narayan (1923) 47 Bom. 191. 
Nobin Chandra v. Nabob Ali (1900) 5 C. W. 
N 343* 

Nobin Chatidra v. Rajani Chandra (1920) 
25 C. W. N. 901 (1882) 20 Ch. D. 562. 


In) Patman v. Harland (1881) 17 Ch. D. 353 ; 
Nottingham Brick Co. v. Butler (1886) 16 
Q. B. D. 778; Parker v. Whyte (1863) 
1 H. & M. 167 ; Re. Nisbet and Pott s Con- 
tract (1906) 1 Ch. 386 ; Clements v. Welles 
(1865) 1 Eq. 200; Feilden v. Slater (1869) 
7 Eq. 523 ; Fleetwood v. Hull (1889} 23 
Q. B. D. 35 ; Jogamaya Dasi v. Tutsa 
(1926) 48 All. 12; Kameswaramma V. 

Silaratttanuja (1906) 29 Mad. 177. . 

(o) Bhup Narain Singh v. Gokhut Chana 
(1934) 59 C. L. j. 139; Wilkes v Sjpooncr 
(1911) 2 K. B. 473; Attorney 
v. Biphosphated Guano Co. (1879) 11 
D. 327. 
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defence. Notice is not binding when performance of the covenant involves a transferee 40 

into expense (p). 

Against such property in his hands. — This answers the question whether the 
land in the hands of a transferee for value without notice is hound so that he can be 
restrained from using it in a manner contrary to the covenant. The lessee of 
promises No. 137, High Street, East Ham, carried on therein the business of a pork 
butcher. The lease contained a covenant by which he covenanted not to carry on 
therein any noisy or offensive trade other than that of a pork butcher. He was 
also lessee under a different landlord of premises No. 170 in the same street, upon 
which he carried on the business of a general butcher. He sold and assigned to 
the plaintiff his interest in the last mentioned premises and the goodwill of his 
business as a general butcher, covenanting with the plaintiff (inter alia) that he, his 
executors, administrators and assigns, would not “ cut, sell or deal in fresh hind- 
quarter beef, mutton, veal, lamb or poultry at or upon the premises No. 137, High 
Street, East 11am, or in connection with the business of a pork butcher now carried 
on there by him.” Ho afterwards gave up business and surrendered his lease of 
No. 137 to the landlord; and a new lease thereof was granted to his son by the 
landlord, which lease contained a covenant that the lessee would not carry on upon 
the premises any noisy or offensive trade other than — not “ that of a pork butcher,” 
os in the old lease, but — “ that of a butcher.” At the time when the landlord 
accepted the surrender, ho had not in fact notice of the restrictive covenant entered 
into by the father with the plaintiff as regards No. 137, but the son, when the new- 
lease was granted to him, knew of the existence of that covenant. The son after- 
wards set up the business of a general butcher on the premises No. 137, High 
Street. 

Held, that under the circumstances of the case the landlord was not affected 
with constructive notice of the father’s covenant, and, consequently, could grant 
to the son a lease free from the restriction of that covenant, and that the son there- 
fore could not be restrained at the suit of the plaintiff from carrying on the business 
of a general butcher at No. 137. That is to say, a purchaser of land from one who 
has purchased it for value without notice, either actual or constructive, of a restric- 
tive covenant is not bound by the covenant although he himself had notice of it ( q ). 

That is, the defendant was entitled to avail himself of those through whom he claimed 
being purchasers without notice whether he had notice himself or not. The only 
exception to this rule is that which prevents a trustee buying back trust property 
which ho has sold, or a fraudulent man who has acquired property by fraud saying 
he sold it to a bona Jidc purchaser without notice and has got it back again (r). 

Judicial sales. — A contract for the 9ale of immoveable property can be speci- 
fically enforced against a purchaser of the same at a sale subsequently held in execu- 
tion of a decree against the contractor only if the purchaser at the judicial 6ale 
bought with notice of the contract. “Judicial sales would bo robbed of all their 
security if vague references to antecedent contracts could be held to invalidate the 
buyer’s title.” 

Assuming that section 64 of the Code of Civil Procedure has no effect and that 
section 40 of the Transfer of Property Act has full scope, it is only if the purchaser 
at the judicial sale bought with notice of the contract that it could be enforced 

(p) Hall v. Ewin (1887) 37 Ch. D. 74 ; Clegg v. 

Hands (1889) 44 Ch. D. 506; Powell v. 

HelmsUy (1909) 2 Ch. 252. 

(^) Wilkes v. Spooner (191 1) 2 K. B. 473 ; Lowther 
V. Carlton (1741) 2 Atk. 242 , 26 E. R. 

10 


589; Barrow's case (1880) 14 Ch. D. 432; 
Sweet v. Southcvle (1786) 2 Bro. C. C. 66, 
21 Ii. R. 433. 

(f) Barrows' case (1880) 14 Ch. D. 432. 
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Ss. 40-41 against him (a). The above remarks were made by the Privy Council in a case 

where the only notice given was by the pleader of an intending purchaser at the 
auction sale that the debtor had contracted to sell the property to his client which 

notice the Judicial Committee considered as insufficient to deprive the transferee 
of the protection afforded by this section. 

Conflict between section 64 of the Civil Procedure Code, 1908, and section 40 
of the Transfer of Property Act.— The obligation conferred by this section which is 
enforceable under an agreement for sale, frequently comes into conflict with a claim 
enforceable under an attachment restraining private alienation of the attached 
property under section 64 of the Code of Civil Procedure. The attachment prohibits 
private alienation while section 40, if given its full scope, gives the transferee a right 
to enforce the contract. The point arose in a Calcutta case (0 in which it was held 
that an agreement to sell immoveable property cannot prevail over a subsequent 
attachment whether before or after judgment and the fair effect of section 64 and 
. XXXVIII, r. 10 of the Code of Civil Procedure, 1908, in the events that had 
happened was that attaching creditors were entitled to have the balance receivable 
under the agreement by the debtor applied to the payment of their debts. In that 
case, however, section 55, clause 6, sub-clause (b) of the Transfer of Property Act 
which entitles a purchaser who lias paid a part of the purchase-money to a charge on 
the property, was not referred to ; for as a matter of fact the purchaser in the Calcutta 
case had paid a sum of Rs. 25,000 odd as purchase- money in advance to the vendor 
before the attachment was levied. It was, however, observed in that case that it 
was open to the intended purchaser to compel the transferee at the execution sale 
to sell the property to him. The same point arose in a Madras case but there the 
intended purchaser was in advance of the attaching creditor and it was held that 
the attachment could not prevail against the decree for possession obtained by the 
purchaser; the distinction between the two cases being, that in the Calcutta case 
the transfer to the purchaser was by private alienation, while in the Madras case 
it was a judicial sale. In either case, however, it was observed that it was open 
to the intended purchaser to enforce his agreement for sale by specific performance. 

In neither case was it considered that an attachment created a charge on the pro- 
perty (u). In the Madras case property which the first defendant had contracted 
to sell to the second defendant was attached by the plaintiff in execution of a money 
decree against the first defendant. After the attachment second defendant sued 
for specific performance and obtained a decree and possession. He put in a claim 
to the attached property which was allowed. In a suit brought by the plaintiff to 

set aside the order, it was held that the proper course was to file a suit under section 
63 of the Transfer of Property Act (t>). 


41. Where, with the consent, express or implied, of 
o^Trans/er by ostensible the persons interested in immoveable pro- 
perty, a person is the ostensible owner of 
such property and transfers the same for consideration, 
the transfer shall not be voidable on the ground that the 
transferor was not authorized to make it : provided that 


(j) Nur Mahomed v. Dinshaw (1923) 45 M. L. J. 
770# 

(f) Taraknath v. Sanatkumar (1930) 57 Cal. 274. 
(m) Suraj Bunsi Koer v. Sheo Prothad Singh 
(1880) 5 Cal. 148, 0 I. A. 88, 109 ; Ananta- 


padmanabhaswatni v. Official Receiver of 
^ n ^ abad (1933) 56 Mad. 405, 60 I. A. 
Io7 # 175. 

(t) Sankart v Mudaragaddi Sanyo u (1024) 46 
L. J 3dl. 


» 
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the transferee, after taking reasonable care to ascertain S. 41 
that the transferor had power to make the transfer, has 
acted in good faith. 

The section. — In order to obtain the protection afforded by the section it is 
necessary for the transferee to prove the existence of the following two conditions (u>): 

(1) A person is an ostensible owner of immoveable property 

(a) with the consent, expressed or implied, of the person interested therein ; 

(b) and transfers the same for consideration. 

(2) The transferee, after taking reasonable care to ascertain that the trans- 
feror had power to make the transfer, has acted in good faith. 

Exception. —The section is an exception to the general law that a person cannot 
convey a better title than he himself has in the property (ar). 

Scope.— The section is a statutory recognition, followed in India (t/), of the 
principle enumerated by the Judicial Committee in Ram Coomar v. McQueen (z). 

It is a principle of natural equity that where one man allows another to hold himself 
out as the owner of an estate and a third person purchases it for value from the 
apparont owner the man who so allows the other to hold himself out shall not be 
permitted to recover upon his secret title, unless he can overthrow that of the pur- 
chaser by showing either that he had direct notice, or something which amounts to 
constructive notice of the roal title or that there existed circumstances which ought 
to have put him upon an enquiry that, if prosecuted, would have led to a discovery 
of it.” It is nocossary under the section to prove not merely consideration but 
also good faith and duo inquiry (a). It is of the essence of the section that the con- 

duct of the real owner must induce a belief in the transferee that his transferor had 
power to make the transfer (6). 

Fraudulent intention. Fraudulent intention is by no means necessary to 
create estoppel. The determining element is not the motive with which the repre- 
sentation has been made nor a state of knowledge of the party making it but the 
effect of the representation as having caused another to act on the faith of it. An 
estoppel does not in itself give a cause of action, but it prevents a person from 
denying a certain state of facts (c). 

Non-representatives in interest. — Estoppel is purely personal and will not 
affect others in so far as they claim a title otherwise than through the person pri- 
marily estopped (d). 

Extent of consent required. — A recent decision of the Allahabad High Court 
has hold that for the purpose of soction 41 not only should the transfer by ostensible 

(u>) Zarifun-Nista v. Shafa-ut-Zaman Khan i 
55 1. A. 303 ; Lakshman v. Vasudev 
*3 Bom. L. R. 356; Ballu Mai v. Ram , 

(1921) 43 All. 263: Parlab Chand 
v. Saiyida Bibi (1901) 23 All. 442 ; Macneil 
v. Saroda Sundari, A. I. R. (1929) Cal. 83; 

Umaram v. Puruk, A. I. R. (1925) Cal. 993. 

*) Umaram v. Puruk, A. I. R. (1925) Cal. 993; 

Kanhu Lai v. Palu Sahu (1920) 5 Pat. 

L. J. 521. 

(y) Sheotahal v. Lai Naratn, A. I. R. (1930) All. 

422; Baidya Nath Dull v. Alef Jan Bibi, 

A. 1. R. (1923) Cal. 240 : Baswantapa v. 

Rantt (1885) 9 Bom. 86 ; Mahanta Bhagaban 
v. Bisweswar, A. I. R. (1927) Cal 220; 

Gkolam Sidhique v. Jogendra Nath, A. I. R. 

(1929) Cal. 9i6 ; Mir Mahomed v. Kishori 
Mohan (1895) 22 CaL 909, 22 1. A. 129; 


1928) 
1931 ) i 
<ishan 


(') 

(«) 


(*) 

(c) 


(d) 


Luchman v. Kallx Churn (1873) 19 W. R. 
292 ; Mubarakunnissav. Raza Khan, A. I. R. 
(1924) All. 384; Khwaja Muhammad v. 
Muhammad Ibrahim (1904) 26 All. 490. 
1872, II Deng. L. R. 46. 

Lakshman v. Vasudev (1931) 33 Bom. L. R. 
356; Ragupathi v. Mishingha, A. I. R. 
(1923) Cal. 90; Vilayat Husain v. Misran 
(1923) 45 All. 396. 

Mohmad Sum v. Mt. Chandbi, A. I. R. (1927) 
Nag. 41. 

Sarat Chunder Dey v. Gopal Chunder Dty 
(1893) 20 Cal. 296, 19, I. A. 203 ; Dawson's 
Bank Ltd. v. Nippon Menkwa Kabushiki 
Kaisha (1935) 61 C. L. ]. 239 P. C. 
Umaram v. Puruk. A. I. R. (1925) Cal. 993- 
Lola Prabhu Lai v. Mylen (1887) 14 Cal’. 
401, 
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owner of the property bo with the consent, express or implied, of the real owner^ 
but he must also transfer the same with such consent, express or implied (e), a con- 
struction not easy to follow. Independently of other considerations, regarding the 
clause “ with the consent, express or implied,” from a grammatical standpoint I 
should read it as modifying “ is ” only and not ” transfer ” also. The former 
reading gives to the word “ transfer ” its ordinary and natural meaning ; the latter 
distorts it. 


Nature of consent. — The consent, whereby a person becomes an ostensible owner 
may be either express or implied of the true owner. It must be intelligent and not 
induced by misapprehension of legal rights (/). It must be free and not caused by 
the existence of circumstances enumerated in section 14 of the Indian Contract 
Act (9). It may be implied by omission causing another’s belief and action 
thereon ( h ). It must be the true cause of the change of position of the other party. 
The question whether there has been a representation amounting to acquiescence 
or not is a question of fact (t). In the undermentioned case (,;), one of the Judges 
of a Division Bench held that acquiescence was a question of fact while the other 
held it to be one of legal inference from facts found. Mere presence is not neces- 
sarily equivalent to consent which implies an intelligent concurrence on due consi- 
deration. The consent required is a matter not of form but of substance (&). It 
has been held that the consent mentioned in the section includes a consent based 
on a mistake (/) which must be brought within the excepted sections 20, 21 and 22 
of the Indian Contract Act. 


Implied consent. — Consent which is inferred from conduct or course of dealing 
is implied as opposed to express. Where a Court sees that the rights of one or two 
innocent parties must be sacrificed, it is entitled to consider whether anything in 
the conduct of the party who comes into Court and seeks relief has debarred him 
from asserting his right. The above observations were made where for a long term 
of years no ostensible act of ownership was exercised by the plaintiff over the house 
but that on the contrary she allowed her husband’s cousin to appear and deal with 
the house as ostensible owner and in consequence of his conduct the respondents 
were induced to purchase (m). 


Acquiescence is quiescence under such circumstances that assent may be 
reasonably inferred from it and is no more than an instance of the law of estoppel 
by words or conduct ; in other words, acquiescence does not mean simply an active, 
intelligent consent but may be implied if a person is content not to oppose irregular 
acts which he knows are being done (a). The principle applies when one stands by 
and acquiesces in something that is being done by another, and if in consequence 
of such acquiescence some injury is caused to some third party, it is provided by the 
section that it is not open to the person so acquiescing to say that what was done by 
that other person was not authorized by him (o). Though mere acquiescence is not 
equivalent to consent yet consent need not be by word and may be by act and if 
consent can be intimated by conduct as well as by act it is clear that acquiescence 


(g) Shaflq-ullah Khan v. Sami-ullah Khan, (1930) 
52 All. 139. w _ . 

(/) Dunrariya v. N and Lai (1906) 3 A. L. J. 534. 

Cr) IX of 1872. „ , . . . 

(V) Sarat Chunder Dey v. Gopal Chunder Laha 
(1893) 20 Cal. 296, 19 I. A. 203. 
i A Mahanta Bharaban v. Bisweswar, A. I. K. 

(1927) Cal. 220. „ 

( j ) Ananda v. Parbmti 1606) 4 C. L. J. 198. 


(k) Bhimappa v. Basaxea (1902) 29 Bom. 400. 

(!) Ramprasad v. Imratbai (1922) 18 N. L. R. 27 ; 
Sarat Chunder Dey v. Gopal Chunder Laha 
(1893) 20 Cal. 296, 19 I. A. 203. 

(m) Thakuri v. Kundan (1895) 17 AIL 280. 
f«) Atutnda v. Parbali (1906) 4 C. L. J. 198. 

(o) Mahanta Bharaban v. Bisurestear, A. I. R* 
(1927) Cal. 220. 
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may under certain circumstances be taken to be consent (p). Silence cannot S, 4 1 
operate as an estoppel unless it is shown that the transaction took place in conse- 
quence of the omission to protest or of the acquiescence of the party keeping silence. 

The rule . . . that one who knowing his own title stands by and encourages 

a purchase of property as another’s will not be allowed to dispute the validity of the 
sale . . . implies a wilful misleading of the purchaser by some breach of duty 

on the owner’s part (q). Mere silence or omission to act does not create estoppel 
unless there is a duty to speak (r), and although under the said section 14 of the 
Indian Contract Act it vitiates consent, mere silence as to facts likely to affect the 
willingness of a person to enter into a contract is not fraud, unless the circumstances 
of the case are such that regard being had to them it is the duty of the person keeping 
silence to speak, or unloss his silence is, in itself, equivalent to speech («). 

The silenco of reversioners whon a mortgage is being negotiated cannot operate 
as an estoppel under section 115 of the Evidence Act, unless it is shown that the 
taking of the mortgage was in consequence of the omission to protest or of the acquies- 
cence of the reversioners (t). Their Lordships of the Judicial Committee think that 
when a “ stringent equity,” to use Lord Hobhouse’s expression in the course of the 
argument in Jiwan Siny v. Mvtri LaU (u), arising out of an alleged consent by the 
reversioners is sought to bo enforced against them, such consent must be established 
by positive evidence, that upon an intelligent understanding of the nature of the 
dealings they concurred in binding their interests ; and that such consent should 
not be inferred fron\ ambiguous acts or be supported by dubious oral testimony (v). 

On the death of Z, possession of the estate was taken on behalf of S. by the Court 
of Wards which a year after released the estate to S. The suit was instituted six 
yoars after and some months after S. had completed his spendthrift career by being 
adjudged insolvent. The claimants were women who had husbands who understood 
business. They woro not ignorant of the state of the family and of the descent of 
the property and of their share in tho succession nor of the way in which S. was en- 
cumbering the estate and was thus allowed to be the ostensible owner of the property 
with tho implied consent of the claimants (w). Certain properties were given as 
mahr by defendant No. 1 to defendant No. 2 at the time of their marriage in 1908. 

This was not evidenced by any writing ; and tho properties continued as before in 
tho name and possession of defendant No. 1. In 1916, whon defendant No. l’s 
son married the plaintiff, defendant No. 1 and his son gave the properties to the 
plaintiff under a inahr-nameh. The plaintiff having sued in 1921 to recover posses- 
sion of the properties, defendant No. 2 advanced tho claim that the properties were 
hers. Held, negativing defendant. No. 2’s claim, that defendant No. 1 having been 
in possession as ostensible owner of tho properties with the implied consent of defen- 
dant No. 2, tho transfer of 1916 was valid ( x ). 

Attestation as estoppel. — The effect of attestation by a reversioner to a female’s 
alionation was considered by tho Madras High Court which held that a presumption 
was raised when an adult having a tangible interest in the property affected by the 


(p) Umaram v. Puruh A. I H. (1925) Cal. 993; 

Sara I Chunder Dry v. Copal Chunder Laha 
(1893) 20 Cal. 296, 19 I. A. 203. Bhimappa 
v. Shwbasappa (1905) 29 Bom. 400. 

(q) Kanchedilal v. Kanhai (1932) 28 N. L. R. 327; 

Joy Chandra v. Sreenath (1902) 32 Cal. 
357 P. C. ; Muhammad Shaft v. Muhammad 
Said (1929) 52 All. 248; Mohmed Sujat v. 
Mt. Chandbi, A. I. R. (1927) Nag. 41. 

(r) I’maram v. Puruk, A. I. R. (1925) Cal. 993. 


(j) Indian Contract Act, sec. 17, expl., Joy 
Chandra v. Sreenalh (1905) 32 Cal. 357. 

(0 Kanchedilalv. Kanhai (\932) 28 Nag. L. R.227. 

(u) (1895) 18 All. 146, 23 I. A. 1, (4). 

(v) Hart Kishen D hagai v. Kashi Per shad Singh 

(1915) 42 Cal. 876. 

(«•) Zarif-un-ft'isa v. Shafiq-uz-Zaman Khan 
(1928) 55 1. A. 303. 

(x) Makkama Khadirsaheb v. Masabi Abasali 
(1925) 27 Bom. L. R 208. 


I 
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deed that his attestation was taken as a proof of his consent to and knowledge of the 

correctness of the recitals in the deed and it. lay upon the person who contended 
otherwise to prove to the contrary (?/). 

In Raj Lukkee Debia v. Qokool Chunder Chowdhrr/ (z), the Privy Council refused 
to affirm that mere attestation imported concurrence (a). Attestation of a deed 
by itself estops a man from denying nothing whatever excepting that he has wit- 
nessed the execution of the deed. It is. of course, possible, as was pointed out by 
their Lordships in the case of Banga Chandra v. Jagat Ki shore (b). that an attesta- 
tion may take place in circumstances which would show that the witness did in 
fact know the contents of the document but no such knowledge is to be inferred 
from the mere fact of attestation (c) unless it can be established by independent 
evidenco that to the signature was attached the express condition that it was intend- 
ed to convey something more than a mere witnessing of the execution and was meant 
as involving consent to the transaction. Hence by itself it would neither create 
an estoppel nor imply consent ( d ). 

Transactions to which the section extends.— The section extends to every 
“ transfer of property ” as defined in section 5 of this Act. 

Persons Interested in immoveable property.— These words mean full owners 
or the owner (e). 


Fiduciary owners. Persons who by reason of incapacity cannot contract as 
trustees, guardians and others holding a fiduciary capacity are not within the section. 

Minor owners. The section does not apply where the owners of the property 
are minors at the date of transfer (/). A minor by reason of inability cannot give 
consent under the section (g). The guardian is incapable of consenting to apparent 
ownership of transferor (/< ). Neither is an infant estopped by the acta and omis- 
sions of his mother and natural guardian (»'). Nor are the adult members of a 
Mitakshara joint family, including the father of a minor member, competent to 
give on behalf of the minor express or implied consent to a transferee of property 
of the joint family being the ostensible owner of it, so as to enable a purchaser 
from him to claim the protection of a. 41 of the Transfer of Property Act, 1882(». 
But where an infant represents fraudulently or otherwise that he is of age and 
thereby induces another to enter into a contract with him, then in an action founded 
on the contract the infant is not estopped from setting up infancy as a bar to the 
action (fc). The onus to prove minority rests on the party who asserts it. Where 
a deed is executed by a porson who alleged himself to be a major at the time of 
execution, a heavy burden rests upon him or his representatives when they set up 
the defence of minority (/). 


Ostensible owner. — Ostensible owner is a person who is apparently a full and 
unqualified owner of the property. A mortgagee is not (m). Nor can an assignee 
of a mortgagee seek protection of the section as his transfor is not by an ostensible 


C V) Narayana v. Rama (1915) 38 Mad. 396; 
Kandasami v. Rangasami (1912) 23 M. L. J. 
301. 

(f) (1860) 13 M. I. A. 209. 228. 

(a) Hanga Chandra v. Jagat Kishore (1917) 44 
Cal. 186, 43 I. A. 249; Motlayya v. Krishna - 
swami , A. I. R. (1925) Ma*l. 95. 

(£>) (1917) 44 Cal. 186, 43 I. A. 249. 

( c ) Pandurang v. Markandeva (1922) 49 Cal. 
334. 49 1 A. 10. 

(J) Pang Chandra v. Jagat Kishore (1917) 44 Cal. 
186 43 I. A. 249. 

(tf) \ogtndra v. Salamat. A. 1. R. (1930) Cal. 92. 


If) Abdullah Khan v. Mt. Hundi (1912) 34 All. 
22 ; Halibut v. (Jopibai ( 1902) 26 Bom. 433. 
) Shankar v. Daooji, A. I. R. (1931) P. C. 118. 
) Da tuba i Singh v. Jawilri (1907) 29 All. 292. 
(*) Ram Charan v. Joy Ram (1912) 17 C. W. N. 
10 . 

(i) Shankar v. Daooji, 58 1. A. 206 (1931) 53 All. 
290, 58 I. A. 206. 

(A) Gadigegpa^ v. Balangauda (1931) 55 Dom 

(!) Sadiq Alt Khan v. Jai Kishori (1928) 30 Bom. 
L. R. 1346, P. C. 

(m )Jogfttdrav. Salamat, A. I. R. (1930) Cal. 92. 
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owner but by a mortgagee (n). The owner of a property on which charge is created S. 4 1 
by decree is not an ostensible owner for such a decree reduces his full ownership to a 
limited ownership (o). Similarly, a mortgagor is not an ostensible owner (p), nor 
is the purchaser of the equity of redemption (q). Again, permissive possession 
such as of a licensee or by a person in occupation on condition of doing menial 
work in the family does not confer any title to convey as ostensible owner (r). In 
the case of benami transactions as known in India, the ostensible owner is in posses- 
sion with the implied consent of the real owner so that a transfer by him cannot 
be objected to by the latter (/»). If a property is purchased in the name of benamxdar 
and the indicia of ownership are in his hands, the real owner can impeach an aliena- 
tion by him on proof that it was made without his acquiescence and the purchaser 
was aware that he was a benamidar (t). The possession of a manager cannot be 
treated as sufficient evidence of ostensible ownership with consent, express or 
implied, of the real proprietor within the meaning of the section (u). A manager 
of a joint Hindu family consisting of some minors alienated without necessity the 
ancestral property. The alienee transferred the property to third persons. In a 
suit by the minors for setting aside the alienation, it was held that the manager 
was not an ostensible owner of the property within the meaning of the section (t>). 

Neither is a mother an ostensible owner of the property of her minor son, whether 
Mahomedan (u>) or Hindu (x), nor can apparent ownership of transferor be created 
by consent of a minor’s guardian (y). A purchaser, from a member of a joint Hindu 
family dealing with it as his own property, is not an ostensible owner (z). 


A Hindu widow enters into possession of the husband’s estate by right and 
not with any express or implied consent of the reversioners. A transferee from 
her cannot claim protection under the section (a). A Hindu widow had mutation 
effected in favour of her cousin who in his turn transferred the property to one B 
who purchased it bona fide. In a suit by the reversioner it was held that B was 
not protected by the section as the widow was estopped from questioning the transfer 
and as the roversioner did not claim under her he could succeed in the suit (6). 
When a husband who puts his wife in the position of true owner and she deals as 
such he cannot afterwards rely upon the benami title (c). Where property is owned 
by male and female members, the latter of whom are purdanashin, the former are 
not ostensible owners (d). But a sister’s claim was negatived when on the death 
of her mother, her brother Habib took exclusive possession of some immoveable 
property belonging to the mother and had his name alone entered in the khewat. 
Some years after in 1896, Habib mortgaged tho property, but afterwards redeemed 
it. In 1908, and again in 1911, Habib mortgaged tho property afresh to the son 
of the former mortgagee but it was not till tho mortgagee purchased the property 
in execution of his decree that Habib’s sister, although living in the same place. 


(n) Jogendra v. Salamat, A. I. R. (1930) Cal. 92. 

(o) Kallappa v. Balwant (1925) 27 Bom. L. R. 434. 
(*) Amir Jahan v. Khadum Husain, A. 1. R. 

(1931) Ouflh 253. 

(<j) Narayan v. Purushottam, A. I. R. (1931) 
Na*. 144. 

(r) Chooni Lall v. Nilmadhad, A. I. R. (1925) 
Cal. 1024. 

(j) lirojonath v. Koylash (1668) 9 W. R. 593. 

It) Bhugwan Doss v. Upoorh Singh (1869) 10 
W. R. 185. 

fu) Muhammad Sulaiman v. Sakina Bibi (1922) 
44 AIL 674 ; Jamna Das v. Uma Shankar 
(1914) 36 AU. 308. 

(v) Shankar v. Daooji, A. I. R, (1931) P. C. 118. 


(u>) Abdullah Khan v. Musammat Bunds (1912) 
34 All. 22. 

( x ) Dalibai v. Gopibai (1902) 26 Bom. 433. 

(y) Dambar Singh v. Jawitri Kunwar (1907) 29 

AU. 292. 

(x) Rangaswami v. Sutidarapandia, A. I. R. 
(1928) Mad. 635. 

(а) Shib Deo v. Ram Prasad (1924) 46 AIL 637. 

Jayagavri v. Purshotamdas (1918) 20 Bom 
L R. 177. 

(б) Pancham Singh v. Balah Ram, A. I. R. (1930) 

AU. 374. 

(c) Nidhee Singh v. Bissonath (1884) 24 W. R. 79. 
(4) A Mima Bibi v. Shamalanand (1913) 40 Cal. 
378 P. C. 
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sued to set aside the mortgage and recover her share by inheritance (e). The posi- 
tion is different in the case of a Hindu family where the manager or the widow has 
a certain power of alienation. Hence, if a certain property is admittedly joint 
family property, a purchaser from one of the members of the family dealing with 
it as his own is not an ostensible owner (/). But where a person has deliberately 
got the name of another on the record as owner of half of the property, he cannot 
subsequently plead that he was the real owner of the whole (#). And where a 
Hindu widow allowed her husband’s cousin to appeal and deal with the house as 
an ostensible owner, in consequence whereof the transferee was induced to purchase, 
it was held that he was a bona fide purchaser (h). So also where certain properties 
were given as mahr by defendant No. 1 to defendant No. 2 at the time of their 
marriage in 1908 but the transaction was not evidenced by any writing and the 
properties continued as before in the name and possession of defendant No. 1, the 
latter was regarded as ostensible owner (i). 

Voidable. — The transaction is voidable, not void, at the instance of the real 
owner. It has been construed as not necessarily voidable in its entirety and that 
the section is applicable to transactions where a part and not the whole is voidable (j), 
a construction doubted by the Bombay (k) and Allahabad (/) High Courts. 

Real owner’s remedy against transferee. — A transfer in the circumstances 
mentioned in the section is not voidable on the ground that the transferor was not 
authorized to make it. What the section enacts is that a transfer by an ostensible 
owner where the transferee does not take reasonable care and act in good faith is 
voidable at the instance of the real owner. An agreement enforceable by law 
is a contract (//*). An agreement which is enforceable by law at the option of one 
or more parties thereto but not at the option of the other or others is a voidable 
contract (n). The remedy of the real owner is to sue for rescission of the contract 
and the Court may order the transferee to pay to the real owner rents and profits, 
if any, received by him while in possession (o). On adjudging the rescission of a 
contract the Court may require the party to whom such relief is granted to make 
any compensation to the other which justice may require {p). Again, section 86 
of the Indian Trust Act (II of 1882) enacts that where property is transferred in 
pursuance of a contract which is liable to rescission or is induced by fraud or mistake 
the transferee must on receiving notice to that effect hold the property for the 
benefit of the transferor subject to repayment by the latter of the consideration 
actually paid. Section 96 of the same Act saves the rights of transferees in good 
faith for consideration, while section 95 of the same Act declares that the trans- 
feree’s duties, liabilities and disabilities are similar to those of a trustee of the pro- 
perty for a person for whoso benefit ho holds it. 

Right of real owner against the ostensible owner. — The section is silent as to 
the real owner’s remedy against the ostensible owner. The former may filo a declara- 
tory suit under section 42 of tho Specific Relief Act, I of 1877, so long as the osten- 
sible owner has not parted with tho possossion and has not convoyed the property 
to a purchaser as contemplated by tho section. In such a case tho Court would 


/) Mul Raj v. Fatal Imam (1923) 45 All. 520. 
f) Rangastvami v. Suttdarapandia, A. I. R. 
(1928) Mad. 635. 

(f) Mathura Prasad v. Ml. Anatidi, A. I. R. 
(1924) All. 63. 

(A) Thahuri v. Kundan (1895) 17 All. 280. 

(0 Makkama Khadirtahtb v. Masabi Abasali 
(1925) 27 Bom. L. R. 208. • 

( j ) Sithvmadhava v. Pacha Jiibi, A. I. R. (1928) 


Mod. 778. 

( k ) Appa Dhotul v. Pabaji Krishnaji (1922) 46 
Bom. 85. 

(!) Ml. Sahodra v. Badri Prasad, A. I. R. (1929) 
All. 737. 

(m) See. 2 h, Indian Contract Act, IX of 1872. 

(n) See. 2 i, Indian Contract Act, IX of 1872. 

(o) See. 35 of the Specific Relief Act, 1 of 1877. 

(p) Sec. 38 of the Specific Relief Act, 1 of 1877. 
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order its restoration to the real owner. But in case the property has passed from 4 I 

the hands of the ostensible owner to that of a purchaser of the character as mentioned 
in the proviso to the section, the real owner’s remedy against the ostensible owner 
would lie in damages. Reference may be made to sections 82 and 95 of the Indian 
Trust Act, II of 1882. 

To make it. — This expression refers to the particular transfer which must 
include the entirety of the interest purported to bo transferred by the transaction (g)- 

Proviso. — The proviso which is the second condition of the section is to the 
effeot that the transferee from an ostensible owner can defeat the real owner only 
if, after taking reasonable care to ascertain that the transferor had power to make 
the transfer, he has acted in good faith (r). Reasonable care is such care as a person 
of ordinary prudence would take in the absence of some specific circumstances which 
would have been the starting point of an inquiry which might be expected to lead 
to some result (s). It has been interpreted to mean such care as an ordinary mai^ 
of business or a person of ordinary prudence would take ( t ). Each case must 
depend upon its own particular circumstances (u). 

What the section requires is reasonable care not generally with regard to every 
aspect of the transaction but merely for the purpose of ascertaining that the trans- 
feror had power to make the transfer (v). The ordinary standard of diligence is 
calling for the title-deeds and examining them. If tho documents disclosed indicate 
anything to put the transferee on notico or inquiry leading to the existence of 
knowledge or any information in tho title then tho matter might conceivably be 
otherwise ( w ). Proof of inquiry by purchaser is an essential condition enjoined 
before seeking protection under tho section (x). When there are certain avenues 
of inquiry open the transferee who refuses or omits to avail himself of them is not 
entitled to relief ( y ). Casual inquiries of irresponsible persons as tenants and 
neighbours will not protect him (z). 

The following remarks of Lindley, L.J., in Bailey v. Barnes (a), indicate what 
is meant by “ reasonable care ” in the section. “ A purchaser of property is under 
no legal obligation to investigate his vendor’s title. But in dealing with real pro- 
perty, as in other matters of business, regard is had to the usual course of business ; 
and a purchaser who wilfully departs from it in order to avoid acquiring a know- 
ledge of his vendor’s title is not allowed to derive any advantage from his wilful 
ignorance of defects which would have come to his knowledge if he had transacted 
his business in the ordinary way.” A person seeking the protection of the section 
has to satisfy the fulfilment of two conditions, first, that a particular person was 


(q) Stthumadhava v. Bacha Bibi, A. I. R. (1928) 

Mad. 778. 

(r) Partap Chand v. Saiyida Bibi (1901) 23 All. 

442; Axima Bibi v. Shamalanand (1912) 
40 Cal. 378 ; Jugmohan Das v. Indar 
Prasad, A. 1. R. (1929) Oudh 160 ; Pattshri 
Periab v. Nagtshar (1911) 8 A. L. J. 358; 
Kanchtdilal v. Kanhai (1932) 28 N. L. R. 
227; Zangabai v. Bhawani (1907) 9 Rom. 
L. R. 388; Ram Char an v. Joy Ram (1912) 
17 C. W. N. 10; Sarupa v. Ml. Dhundan, 
A. 1. R. (1930) Lah. 286. 

{*) Macntil & Co. v. Saroda Sundari Debi, A. I. R. 
(1929) Cal. 83. 

(0 Gholam Sidique v. Jogtndra Nath, A. I. R. 
1926) Cal. 916 ; Kanhailal v. Polu Sahu 
1920) 5 Rat. L. J. 521 ; Manji v. Hoorbai 
(1910) 12 Bom. L. R. 1044. 

(u) C, Sundarammal v. Arunachala, A. I. R. 
(1927) Mad. 1138. 

(i/) Stthumadhava v. Bacha Bibi, A. 1 1. R. (1928) 


Mad. 778. 

( w ) Stthumadhava v. Bacha Bibi, A. I. R. (1928) 

Mad. 778; Lahshman v. Vasudev (1931) 
33 Bom. L. R. 356 ; Rajani Kant a v. 
Bashiram, A. I. R. (1929) Cal. 636; Mt. 
Kasturi Bibi v. Baliram, A. 1. R. (1923) 
Nag. 15. 

(x) Shtogobind v. Anwar Ali (1929) Pat. 305; 

Hanuman v. Abbas, A. I. R. (1929) Oudh 
193 

(y) Sheolalutl v. Lai Narain (1930) A. I. R. 422 ; 

K. V. Galliara V. U. Thct, A. I. R. (1929) 
Kang. 117; Jagmohan Das v. Inder Prasad, 
A. I. R. (1929) Oudh 160; Mt. Rasulan 
Btbi v. Nand Lai. A. I. R. (1930) All. 521 ; 
Abdulla Khan v. Musammat Bundi (1912) 
84 All. 22. 

( t ) Amri/a Lai v. Pratap Chand, A. 1. R. (1931 
Cal. 144. 

(a) (1894) 1 Ch: D. 25. 
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the ostensible owner of the property with the consent, express or implied, of the 
person who was the real owner or was interested in the immoveable property, and 
secondly, to establish the further fact that the transferee had taken care to inquire 
about the power of the transferor before accepting the transfer (/>). A person cannot 
be said to be an ostensible owner with the consent of the true owner within the 
meaning of the section on the basis of an entry in his favour in a mutation register 
when the claim to have his name entered in the register had been disputed by the 
true owner, and the entry was made because he was in possession at the time, 
which facts the transferee could have discovered by inquiries made (r). In such 
cases revenue records are no evidence of title (d). Mere inspection of khevnt is not 
sufficient inquiry in the case of an auction purchaser when the judgment debtor 
is a Mahomedan (c). Nor the paper title disclosed in the sale deed, it being the 
transferee s duty to make inquiries of the defendant in actual possession as to her 
title (/). It has been held by the Judicial Committee that mutation of names by 
Itself created no proprietary interest (g). Mere verification in the revenue or 
municipal records that the property was registered in the name of the ostensible 
owner may not suffice where suspicious circumstances exist to put the purchaser 
on further enquiry (h). Tn most cases coming from Mahomedan families, the names 
of the sisters and mother, who are also heirs of a deceased Mahomedan, are never 
entered in the khetaat. It cannot be held, therefore, that Mahomedan sons, simply 
because their names alone are down in the kheu'at, are entitled to give a good title 
to the transferee and the mother and sisters shall be precluded from claiming their 
shares (»’). Entry in a revenue register is not always enough to induco a person 
to think that the person whose name is entered was the proprietor and had a right 
to sell the property which was entered in his name (j). Plaintiff, the owner of a 
house, went on a pilgrimage, leavine: the property in charge of an agent, who had 
his name entered in the municipal register and thereafter sold the property as his 
own. Tt was held that the vendor was not an ostensible owner (&). On a suit by 
collateral heirs for recovery of possession of the house, a defendant mortgagee not 
having made proper inquiries as to the mortgagor’s title, was held not entitled to 
protection (J). Tn case of a coparcenary property standing in the name of the eldest 
member, a lender making no inquiry, and there being nothing to suggest that repre- 
sentation was made that no other member was in existence, the section will not 
apply so as to deprive a coparcener of his rights to the property (m). 

Where a person in possession of the property mortgaged was recorded as owner 
and held the title-deeds of the property, a mortgagee from him was protected (n) 
and so also where the person in possession was not only recorded as owner but had 
mortgaged the property 20 years ago to the father of the subsequent mortgagee 


( b ) 


M 


Muhammad Shaft v. Muhammad Said (1930) 
52 All. 248. 

Kanchedilalv. Kanhai (1932) 28 Naff. L. R. 227; 
Sheogobind v. Anwar Alt, A. 1. R. (1929) 
Pat. 305 ; Nageshar Prasad v. Raja Paleshri 
(1915) 20 C. W. N. 265 P. C. 

[d) Sarupa v. Mt. Dhundan, A. I. R. (1930) 

Lah. 286. 

(e) Mt. Rasulan v. A ’and Lai, A. I. R. (1930) 

All. 521. 

(/) Vyankapacharya v. Yamanasami (1911) 35 
Bom. 269; Kondiba v. Nana (1903) 27 
Bom. 408. 

[g) Chokhcy Singh v. Jote Singh (1909) 31 All. 73, 
36 I. A. 38; Mohamad Sujat v. Mt. 
Chandbi, A. I. R. (1927) Nag. 41. 

(A) C. Sundarammal v. Arunaehala, A. I. R. 

( 1927 ) Mad. 1138 . 


(fl 


Mt. Rasulan Bibiv. Nand Lai, A. I. R. (1930, 
All. 521 ; Mohmad Sujat v. Mt. Chandbi, 
A. I. R. (1927) Nag. 41. 

Merwanji Munchcrji Cama v. The Secretary 
of State for India in Council (1915) 19 
C. W. N., 1056 P. C. ; Partap Chand v 
Saiyida Bibi (1901) 23 All. 442. 

Muhammad Sulaiman v. Sakina Bibi (1922 ) 
44 All. 674. 

Ballu Mai v. Ram Kishan (1921) 43 All. 263. 
(m) Kokilambal v. Sundarammal, A. I. R. (1925) 
Mad. 902 ; Kanhu Lai v. Palu Sahu (1920) 

5 Pat. L. J. 521. 

(>*) Gholam Sidhujue v. Jogendra Nath, A. I. R- 
(1926) Cal. 916; Baidya Nath v. Alef Jam 
Bibi. A. I. R. (1923) Cal. 240; Khwaja 
Muhammad v. Muhammad Ibrahim (1904) 
26 AIL 491. 
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who had satisfied himself that his name was still in the lchewat (o). The finding as 
to absence of reasonable care and good faith is a finding of fact (p). Raking out 
the old records of the municipality or of the Police Department cannot be regarded 
as a discharge of the obligation under the section as to come within “ reasonable 
care ** and “ good faith ” (q). 

flood faith of transferee. — Transferee’s knowledge of the transferor’s want of 
title vitiates the transfer (r). Where a Court finds that the rights of one of two 
innocent parties must be sacrificed, it is entitled to consider whether anything in 
the conduct of the party who comes into Court and seeks relief has debarred him 
from asserting his right (s). Only those persons are entitled to the benefit of the 
section who have not been able to discover the true owner in spite of inquiries made 
and who in full belief that the person making the transfer is the real owner take the 
transfer from him (<). A transfer of immoveable property by an ostensible owner 
does not pass title to the transferee when he does not make inquiries and is not 
acting in good faith (u). A party wishing to take advantage of the section must 
be able to show that he had made an inquiry into the title of the ostensible owner (v). 
In order to be a bona fide transferee it is not necessary for him to go behind the 
revenue records and make further inquiry unless circumstances create suspicion 
about the title (u>). 

Misconception of a right in law does not render a transferee “ bona fide.” — The 
degradation of a daughter under the Hindu Law on account of incontinence does 
not put an end to her right to inherit the atridhan property of her mother so that 
a conveyance by the son of such property confers no title on the purchaser who ia 
under a misconception as to the daughter’s right, and is therefore not protected by 
the section (a;). No protection will bo afforded to a transferee whose title depended 
on a deed to which the ostensible owner was a party and which amounted to a fraud 
on the creditor of the real owner. The transferee, being a relative of the vendors, 
having lands adjoining the lands in suit, took a sale deed within a week of the death 
of one of the vendors from the benamidar, that is, ostensible owner, he was held 
not to have proved his own good faith and therefore was disentitled to the protection 
of the section ( y ). 

Knowledge of family property Is a bar to relief. — A creditor who advanced 
money to the ostensible owner without inquiring into the title was refused protec- 
tion as it was found that he resided in the same locality as the ostensible owner 
and had been lending money to the family for a long time and could not therefore 
claim to be a bona fide transferee (z). But a purchaser from a Hindu wife whose 
husband misrepresented that the property belonged to her is a transferee in good 
faith (a). So also an effectual concealment of the real owner’s identity caused by 
misrepresentation would protect the transferee (6). Nor can the true owner recover 
on his secret title after he has stood by and permitted his undivided brother to sue 


(o) Mul Raj v. Fatal Imam (1923) 45 All. 520. 
(P) Mohtnad Sujat v. Ml. Chandbi, A. I. R. 
(1927) Nae. 41. 

(q) Far tar Singh v. Ml. Mthtr h’ishan (1935) 16 

Lah. 313 ; (Khana paimash in the Punjab) ; 
Muhammad Sulaiman v. Sahina Z?iM(1922) 
44 All. 674; Merwanji Muncherji Cama 
v. The Secretary of State for India in 
Council (1915) 19 C. W. N. 1056 P. C. 

(r) Mollayya v. Krishnasvami, A. I. R. (1925) 

Mad. 95. 

(») Thakuri v. Kundan (18951 17 All. 280. 

(0 lndar Prasad > A. I. R. (1929) 


(«) Ragho v. Dxvarka, A. I. R. (1924) Lah. 738. 

(v) Hanuman v. Abbas, A. I. R. (1929) Oudh 193. 

(w) Muhammad-din v. Mt. Sardar Bibi, A. I. R. 

(1927) Lah. 666. 

(x) Angammal v. Venkata (1903) 26 Mad. 509. 

(y) Lakshman v. Vasudev (1931) 33 Bom. L. R. 

356. 

fx) Pateshri v. Nageshar (1911) 8 A. L. J. 358 
on appeal Nageshar v. Raja Pateshri (1916) 
20 C. W. N. 265 P. C. 

(а) Luchman v. Kalli Churan (1878) 19 W. R. 

292. 

(б) Chunder C oomar v . Hurbuns (1889) 16 Cal. 137, 


S. 41 



252 


THE TRANSFER OF PROPERTY ACT. [CHAP. H. 


S. 41 * or possession from the transferee when there was nothing to put the latter on 
inquiry as to who was the real owner (c), for although a benamidar can sue in his 
own name for the recovery of immoveable property, it must be held that such a 
suit was with the consent and approval of the true owner against whom any adverse 
decision on title would operate as res judicata (d). When there is no evidence to 
prove that a mortgagee took the mortgage from the ostensible owner after taking 
reasonable care to ascertain that the transferor had power to make the transfer 
and that he acted in good faith, he cannot claim protection (e). But when there 
was nothing to put the mortgagee on inquiry as to the real title the principle of the 
section was applied (/). When during the husband’s absence on pilgrimage the 
w r ife sold a piece of land which had before her husband’s departure been mortgaged 
by her, the purchaser who paid off the mortgage having by proper inquiries satisfied 
himself that the wife was owner, it was held that the husband could not recover 
the land nor w'as he allowed to redeem the mortgage (< 7 ). The duty to make inquiry 
does not bind a purchaser for value to inquire whether the wife of the alienor is 
enceinte ( h ). 


Burden of proof. — It is not enough for the party seeking to invalidate a sale 
to show that proper inquiry was not made. The onus lies on him to prove that there 
was something to invoke an inquiry and what that inquiry would have revealed (i). 
It is when the preliminary burden is discharged by the party attempting to invali- 
date the sale that proper inquiry was not made that the burden shifts on the trans- 
feree of proving that he took reasonable care to inquire into the title (j). Proof 
that a transferee exorcised reasonable care and acted in good faith is not enough 
if the transferor be not the ostensible owner of the immoveable property with the 
consent, express or implied, of the person interested (A*). Tt is otherwise when there 
is nothing in the transaction to require the transferee to make a further inquiry as 
to the real title to the property beyond what appeared from the entries in the revenue 
records (/). 


Auction sale. — Although the language of section 41, Transfer of Property Act, 
would indicate that it applies to the case of a private transfer alone, it has been 
taken without deciding the point, that it may bo applied also to the caso of an 
auction purchase (m). The Allahabad High Court has held the contrary. Accord- 
ing to the definition of section 5 of the Act, there must be some person to convey. 
In the case of an auction no person conveys. It is, in fact, a transfer by law. Sec- 
tion 41 relates to transfer by ostensible owner, and therefore the case of auction 
purchaser cannot come under seotion 41 («). The view of the Bombay High CoUtft 
is to the same effect (o). 


(f) Shan earn v. K risk turn (1892) 15 Mad. 267. 

( d ) Nand Kishore v. Ahmed Ata (1896) 18 AU. 69. 
\e) Amir Jahan v. Khadim Husain, A. I. R. 
(1931) Oiidh 253. 

If) Khawaja Muhammad Muhammad Ibrahim 
(19(14) 26 All. 490. 

t) Niras Purbe v. Most. Tetri (1915) 20 C. W. 
N. 103. 

(A) Venkata v. Gotham (1914) 27 M. L. J. 580. 

( i ) Iiajani Kanta v. Bashir am, A. I. It. (1929) 
Cal. 636 ; Mohmad Sujat v. Ml . Chandbi, 
A. I. R. (1927) Nag. 41. 

(i) Hajani Kanta v. Bashiram, A. I. R. (1929) 
Cal. 636. 

(A) Shankar v. Daooji, A. 1. R. (1931) P. C. 118. 
(I) Mathura Prasad v. Atiandi Kunuiar (1923) 
21 A. L. J. 498; Mul Iiaj v. Fatal Imam 
(1923) 45 AU. 520 ; Mathura Prasad v. Aft. 


A nandi, A. I. R. (1924) AU. 63 ; Mubarak- 
un-Nissa v. Muhammad Rasa Khan (1924) 
46 All. 377 ; P.L.T.A .R. Chettyar a firm 
v. Maung Kyaing, A. I. R. (1929) Rang. 
333; Mathura Prasad v. Atiandi, A. I. R* 
(1924) All. 63 ; Mul Raj v. Fatal Imam 
(1923) 45 All. 520; Makkama v. Masambi 
(1925)27 Bom. L.R. 208; Muhammad din v. 
Ml. Sardar Bibi, A. I. R. (1927) Oudh 448 ; 
Khuaja Muhammad v. Muhammad Ibrahim 
(1904) 26 All. 491 ; Niras Purbe v. Most 
Tetri (1915) 20 C. \V. N. 103 ; Aunada v. 
Nilphamari (1921) 26 C. W. N. 436. 

(w») Ml. Rasulan Bibi v. Nand Lai, A. 1. R- 
(1930) AU. 521. 

(«) Mangat Lai v. Ghasi Khan, A. I. R. (1929) 
All. 800. 

(o Vaman v.'Tikaram (1927 29 Bom. L. R. 471. 
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Revenue sales. — The section does not apply to revenue sales (p). 

Civil Procedure Code, section 66, old section 317.— This section lays down the 
rule that if the property is brought to sale in a Court auction u suit cannot be insti- 
tuted on the ground that the defendant was only a benamular for the plaintiff (7). 
This rule extends to the mortgagee of the purchaser (r). The provisions of section 

82 of the Trust Act (II of 1882) do not apply to this section. 

• 

Conflict between sections 41 and 52. — Sections 41 and 52 are mutually exclusive. 
The estoppel arising under section 41 cannot be such as to override tho imperative 
provisions of section 52 (s). 


Distinction between section 1 15 of the Evidence Act (I of 1872) and section 41.— 
— An analysis of the two sections would reveal tho obvious distinctions between 
the application of the ordinary principles of estoppel enunciated in section 115 
of the Evidence Act which is a rule of proof and the application of tho principles 
to which effect has boon given in this section which is a statutory qualification and 
restriction of the general law of estoppel contained in tho Evidence Act. 


Section 41 imposes upon tho purchaser of immoveable property the duty of 
exercising reasonable care and diligence. Tho Privy Council in Sarat Chundcr Dey 
v. Qopal Chunder Laha (/), while dealing w'ith title as botween rival purchasers 
supported by an estoppel affecting the assignee of the person estopped, observed 
that the law laid down in section 1 15 does not differ from tho English Law on that 
subject and tho general principles stated in Cairncross v. Lorimcr (a). In that case 
a widow had held benami, from her husband during his lifo, proporty as to wiiich ho 
had executed a hibanama in her favour. After his death she mortgaged the property, 
her son representing her in the transaction. After her death, in a suit between 
rival purchasers of part of tho sumo property comprised in the hibanama and in the 
mortgage, the plaintiff derived his title from tho son, having purchased his inherited 
share of the estate, w’hile the defendants relied on a purchaser at a sale in execution 
of a decree obtained by the mortgagee. Held, that section 115 of tho Evidence 
Aot was applicable. The son had represented that the hiba gave a right to his 
mother to mortgage, and consequently neither he nor his representative in estate 
could be al'owed to deny the truth of this representation, intentionally made on his 
part, which also had been acted on by tho mortgagee ; and it made no difference 
that the son had not had a fraudulent intention. As a result of tho estoppel upon 
the son, any purchaser of the mortgagee’s interest, at a sale regularly carried out, 
would have acquired a valid title to the property although such purchaser might 
have been fully aware of all the circumstances ( v ). , 


Mesne profits.— In Angammal v. Venkata (w), it was held that the purchaser was 
not entitled to protection under the section, and tho plaintiffs were awarded mesne 
profits at the rate of Rs. 20 per month for three years prior to the plaint and from 
date of plaint till delivery of possession. Mesne profits can bo claimed only against 
a person who is in actual possession. But a claim for them beyond three years at 
the date of tho suit cannot bo sustained as the same would bo barred by limitation (x). 


(P) Sec. 66. Civil Procedure Code 1908 ; sec. 182, 
Bombay I-and Revenue Code, Act V of 
1870; sec. 36 of Act XI of 1859, Bengal 
Revenue Sale Law ; sec. 38 Madras Revenue 
Act 11 of 1864 ; sec. 173 (2), Bengal Tenancy 

(q) Kandasamiv. Kaealinga (1913) 36 Mad. 564. 

(r) Manjt \ Hoorbai (1010) 12 Bom. L. R. 1044. 
( *) SJtafiq-UUah Khan v. Sami-UUah Khan 


(1930) 52 AU. 139. 

(/) (1893) 20 Cal. 296. 

(u) (1860) 3 If. L. C. 829. 

(v) Sarat Chunder Dey v. Copal Chunder Laha 

(1893) 20 Cal. 296, 19 I. A. 203 ; Dawson's 
Dank Ltd. v. Menkwa Kabushiki Kaisha 
(1935) 61 C. L. J. 239 P. C. 

(w) (1903) 26 Mad. 509. 

(*) Kasho v. Dwarka, A. I. R. (1924) Lah. 733 
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Subsequent purchasers. — The section is not limited to purchasers from ostensible 
owners but includes subsequent purchasers, and it may safely be maintained that 
even if one of such purchasers had some sort of constructive notice, the defendant 
who is the last purchaser cannot bo dislodged from his position as 6ona fide pur- 
chaser for value without notice without proof of circumstances bringing such notice 
home to him (y). 

Voluntary transfers. — Consideration being an essential element of the sbction 
transfers which are without consideration arc not within the section. 


Involuntary transfer. — The section does not apply to a transfer made in invilum 
by an order of the Court under which the judgment debtor himself does not join 
in the actual transfer. Under the section it is the ostensible owner who is the 
transferor and not somebody else (z). 


Fractional interest. — The power to make the transfer by ostensible owner 
may be limited to a portion of the property, in which event the principle on which 
the rule is based would be applicable to such part of the property to which the 
power of transfer does not relate (a). But this has been doubted by the Allahabad 
High Court (6). Involving as it does the contention whether a Court could split 
up the contents of a document relating to a transaction regarding immoveable 
property in order to hold that one part of it was genuine while the other part was 
benami, Macleod, C.J., while refusing to give effect to such a contention in the 
circumstances of that case, said, “ Benami transactions are generally effected to 
conceal some fraud, or in order to support some object of a discreditable nature. 
But though the Courts have ir. the past recognized that the ostensible owner in a 
benami transaction can be ordered to restore the property to its original owner, I 
would not be willing to extend that doctrine and to hold that a transaction can be 
partly genuine and partly unreal, unless there are very strong reasons for obliging 
the Court to come to such a conclusion” (c). 


Pleadings and issues. — It is not sufficient for a purchaser alleging himself to 
be a bona fide purchaser for value without notice to plead simply that he is a pur- 
chaser for value ; he must also go on to show that he is a purchaser for value bona 
fide and without notice. It is necessary that he must speciBcally plead that he ia 
a 6ona fide purchaser for value without notice in his plaint or written statement, 
as the case may be. If ho doos not plead all that, he will not be allowed at the 
hearing to go in evidence on that point {d). In a more recent case, it was held that 
under the section it was necessary to prove not merely consideration but also good 
faith and due inquiry. In the absence of such pleadings or issues these questions 
cannot be raised in second appeal (c). 


Second appeal. — The question whether the section can be applied in second 
appeal on the facts as found by the Courts bolow as an inference of law has been 
answered in the affirmative by the Allahabad High Court (/) differing from itB 


(y) Gholam Sidhiquc v. Jofendra Nath. A. I. R. 
(1926) Cal. 916 ; Batdya Nath v. Alt/ Jan 
Dibi, A. I. R. (1923) Cal. 240. 

) Vaman v. Tikaram ( 1927) 29 Bom L. R. 471. 
i) Sethumadhava v. Dacha Bttn, A. I. R. (1928) 

(fr) MlfsflAodrfl v. Badri Prasad, A. 1. R. (1929) 

(e) Appa Dkond ▼. Babaji Krishna ji (1922) 46 


i: 


Bom. 85. 

(J) Mulii v. Maclcod (1903) 5 Bom. L. R. 991; 
Aft . Sahodra v. Badri Prasad , A. 1. R* 
(1929) All. 737. . „ 

(*) Lakshmati v. Vasudcv (1931) 33 Bom. L. R« 
356 ; Mahdco v. Ganeshram , A. 1. R. (1928) 
Nag. 308. 

(f) Mul Raj v. Fatal Imam (1923) 15 All. 520. 
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previous decision ( g ). A Division Bench of the Calcutta High Court (A) has, how- 
ever, differed in opinion. One Judge (Rampini J.) held that the question of acquies- 
cence or waiver is a question of fact and the finding of the lower Appellate Court 
on such a question is final and cannot be interfered with in second appeal, while 
Mookerjee, J., hold that acquiescence is not a question of fact but of legal inference 
from facts found and it is open to the appellant in second appeal to invite the High 
Court to consider whether the question of acquiescence has been properly decided 
by the low-er Court. As remarked by the Judicial Committee, “ questions of law 
and fact are sometimes difficult to disentangle. The proper legal effect of a proved 
fact is essentially a question of law ” (i). As regards construction of a document, 
the same tribunal has observed that unless there has been a misconstruction of a 
document which could be treated as contrary to law a mistaken inference from 
a document is an error not of law’ but of fact so that the judgment of a lower Appel- 
late Court is not liable to be reversed in second appeal as being contrary to law (j). 

42 . Where a person transfers any immoveable pro- 

Transicr by person P er ty> reserving power to revoke the trans- 
having authority to fer and subsequently transfers the property 

revoke former transfer. * . - 1 ^ A A J 

tor consideration to another transferee, 
such transfer operates in favour of such transferee (sub- 
ject to any condition attached to the exercise of the power) 
as a revocation of the former transfer to the ^extent of the 
power. 

Illustration. 

A lets a house to B, and reserves power to revoke the loase if, in the opinion of 
a specified surveyor, B should make a use of it detrimental to its value. Afterwards 
A, thinking that such a use has been made, lets the house to C. This operates as a 
revocation of B’s lease subject to the opinion of the surveyors as to B’a use of the 
house having been detrimental to its value. 

Operation of power. — The section deals with implied revocation of a power to 
revoke expressly reserved to the transferor on a transfer of immoveable property. 
So that where a man executes a subsequent transfer to another of the same property 
for consideration such transfer operates as exeroise of such power. The section is 
founded on 27 Eliz., c. 4, sec. 5. There are no Indian decisions on this subject as 
Hindus are fettered by the system of joint family property and Mahomedans by the 
rule of wakj not favouring revocation. 


Power of revocation. — A power of revocation may be conferred in an instru- 
ment on the exooutant either by deed or will. It is with the former class with which 
the section deals. It may be an absolute or a qualified power capable of being 
exercised with the consent of a third person. Writing is necessary to create the 
power. It may be reserved by the deed of transfer or by a document of the same 
date. It may bo interlined. To the transferor an exercise of a power of revoca- 
tion is regaining a lost dominion. The inclusion of it is to be deprecated where 
settlements are made for the education or advancement of children. It may extend 


(t) Jamna Das v. V ma Shankar (1914) 36 All. 308. 
(*) Ananda v. Parbati (1906) 4 C. L. J. 108; 
Btri Ram v. Kundu Lai (1886) 14 Cal. 189. 
followed. 

(•) Nafar Chandra Skukur Shaikh (1919) 46 


Cal. 189, 45 I. A. 183. 

Sahab Kao v. Jaiwantrao (1933) 35 Bom. L. I 
816 P. C. ; see SaiUndra Nath Das v. San 
Kumar Das 1935) 61 C. L. J. 154 P. C. 
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S. 42 the whole or a part. The exercise of the power must not be illegal or void or 

transgress the rule of perpetuity. There are instances in which settlements irrevo- 
cable in form have been permitted to be revoked by the Courts on the ground that 
a power of revocation ought to have been inserted. A settlement made by a father 
and son contained no power of revocation. Each had a wife and large family and 
each declared that had he been aware of the effect of the deed he would not have 
executed it. It was held that under the circumstances the deed must be rectified 
by adding a power of revocation ( k ). 

By a marriage settlement of the wife’s property a general power of appointment 
by will was given to the wife. On her pre deceasing her husband without issue 
and in default of appointment, in trust for the next of kin of the wife excluding the 
husband. But if the wife survived then, in default of children, in trust for the 
wife absolutely. The wife contracted debts and there was no possibility of issue. 
Held, upon the application of the wife, with the approbation of the husband, that 
the next of kin being mere volunteers the corpus might be applied in payment of 
debts (l). In order to support a voluntary settlement it must be shown that unusual 
provisions are brought to the notice of and understood by the settlor. A power of 
revocation is not essential to the validity of such a settlement. Whether there 
should be a power of revocation or not must depend upon circumstances, and it 
cannot be laid down as a general rule that such a deed would be voidable unless it 
contained a power of revocation (m). The power must be expressly reserved, 
otherwise the deed would be treated as irrevocable. Nor is a voluntary deed of 
settlement voidable by the settlor merely because it does not contain a power of 
revocation (n). But sometimes deeds are found containing a clause of revocation 
with the consent of a third person. In such a case, creditors cannot assail them. 

Leases and mortgages. — As the illustration shows, a power to lease for any 
number of years would operate as a power of revocation ; so also an unlimited power 
to mortgage but not a power to charge for a specified amount. 

Forcing the revocation. — A creditor may under section 53 of this Act adopt 
proceedings to set aside a settlement, even though it bo expressed as irrevocable, 
and compel a settlor to revoke the settlement if it be expressed to be revooable. 
Again, under section 52, clause 2, sub-olause (b) of the Presidency Towns Insol- 
vency Act, the capacity to exorcise and to take proceedings for exercising all such 
powers in or over or in respect of property os might have been exercised by the 
insolvent for his own benefit at the commencement of his insolvency or before his 
discharge, shall comprise the property of the insolvent and would therefore vest in 
the Official Assignee. Under seotion 17 of the Presidency Towns Insolvency Act, 
on the making of an ordor of adjudication the property of the insolvent, wherever 
situate, shall vest in the Offioial Assignoe (o). The Offioial Assignee could compel 
the exercise of a power of revocation possessed by a debtor for the benefit of the 
general body of creditors. It is now well settled that where a tenancy for life and 
ultimate reversion are vested in one and the same person there being intervening 
interests or limitations, and there is a power of appointment given to that person 
which might defeat his own interest, then if he becomes bankrupt or assigns his 
property for the benefit of his creditors, that power is not extinguished but he ia 

(A) Welman v. Welman (1880) IS Ch. Div. 570. («) Henry v. Armstrong (1881) 18 Ch. D. 668. 

</) Paul v. Paul (1880) 15 Ch. D. 580; Everiti (o) In re Jetoattdas Jhauar (1913) 40 Cal. 78; 

v. Everitt. L. R. 10 Eq. 405; Prtdeau* v. Official Assignee, Bombay, v. Registrar, 

Lonsdale (1863) 4 Gill. 159, 66 E. R. 661 ; Small Causes Court, Amritsar (1910) 37 

Dutton v. Thompson (1883) 23 Ch. D. 278. Cal. 418, 37 1. A. 80; In re Ganeshdas 

( m ) Phillips v. Mailings (1871) 7 Ch. App. 244. Panalal (1908) 32 Bom. 198. 
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not allowed to exercise it so ns to defeat the interest of his trustee in bankruptcy or 
of his assignee. The trustee in bankruptcy could not give his consent without the 
sanction of the Court of Bankruptcy (p). But where a debtor has a general power 
of appointment, his trustee in liquidation has no power after his death to appoint 
the property, the subject of the power (q). 

Express revocation. — A trust which is made revocable may be extinguished by 
express revocation under seotion 77 of the Trusts Act, LI of 1882. 


43. Where a person fraudulently or erroneously re- 
presents that he is authorized to transfer 
certain immoveable property and pro- 
fesses to transfer such property for consi- 
deration, such transfer shall, at the option 
of the transferee, operate on any interest which the 
transferor may acquire in such property at any time during 
which the contract of transfer subsists. 


Transfer by authorized 
person who subsequently 
acquires interest in pro- 
perty transferred. 


Nothing in this section shall impair the right of trans- 
ferees in good faith for consideration without notice of the 
existence of the said option. 


Illustration. 

A, a Hindu who has separated from his father B, sells to C three fields, X, Y 
and Z, representing that A is authorized to transfer the same. Of these fields Z 
does not belong to A, it having been retained by B on the partition ; but on B’s 
dying A as heir obtains Z. C not having rescinded the contract of sale, may require 
A to deliver Z to him. 

The section. — There must be an estoppel by 

1. Representation. 

2. That representation must be fraudulent or erroneous. 

3. It must bo to the effect that the person making the representation is 
authorized to transfer cortain immoveable property, and 

4. Such person must profess to transfer suoh property for 

6: Consideration. 

A transfer so made shall, at the option of the transferee in order to feed the 
estoppel, 

(a) Operate on any interest which the transferor may acquire in suoh property 

(b) At any time during which the contract of transfer subsists. 

Nothing in the seotion shall impair 

The right of transferees 

(i) in good faith 

(ii) for consideration 

(iii) without notioe of the existence of the option. 

Ip) In re Cooper (1884) 27 Ch. D. 565. | ($) Nichols v. Nixey (1885 29 Ch. D. 1005 

17 
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Alteration In the section.— By section 13 of Act 20 of 1929, after the word 
“ P er8 ® n ” the words “ fraudulently or ” have been inserted. The word “ errone- 
ously ” was construed to include all representations, whether tainted with fraud 
or not (r). To render the meaning clear the seotion has been altered as above. 


Persons claiming under the person estopped.— The section extends to persons 
claiming under the transferor, for such a person can never be in a better position 
than he from whom he takes it (.«?). 


Who can set up transferor’s fraud.— Not only the transferee but a party claiming 
through the transferor can contend that the transaction was fraudulent and made 
with a view to elude a statute (/). 


Representatives.— Estoppel binds the transferor and his representatives (u). 
It. enures for the benefit, of the transferee and his representative (u) as it works on 
the interest of the land, and this is supported by the rule of proof enunciated in 
section 115 of the Indian Evidence Act, I of 1872, whioh regulates the law on the 
subject of estoppel in these terms. “ When one person has, by his declaration, 
act or omission intentionally caused or permitted another person to believe a thing 
to be true and to act upon such belief, neither he nor his representative shall be 
allowed in any suit or prooeedine between himself and such person or his representa- 
tive to deny the truth of that thing. The seotioD proteots a transferee in good 
faith for consideration without notice of the option conferred by it on the transferee 
who hag acted on the representation. 


Reciprocal nature of estoppel. — To constitute a good estoppel both parties 
must be bound, mutuality being an essential ingredient of the doctrine («/). 

Consideration. — This is an essential ingredient for the application of the princi- 
ple enunciated in the section. The seotion cannot apply if the deed was without 
consideration (a:). Hence gifts are excluded. 


Hindu Law.— The principle of English Law wiiich allows a subsequently 
aoquired interest to feed the estoppel has been held by the Privy Council to apply 
to Hindu conveyances (y) though there is a contrary diotum of the same tribunal (z). 


Personal character of estoppel. — The Common Law doctrine of estoppel is of a 
very personal nature and only exists between the parties to the transaction. It 
is part of the law of evidence and is not the same as the equitable doctrine. You 
cannot found an action on it os you can in equity (a). 


— Estoppels are odious and not to be construed or 


Estoppel whether implied, 
raised by implication (6). 


(/■) Radhey Lai v. Mahesh Prasad (1885) 7 AIL 
864 ; Saral Chunder Dcy v. Gopal Chuttder 
Laha (1893) 20 Cal. 296, 19 I. A. 203. 

(t) Taylor v. Needham (1810) 2 Taunt 278, 127 

E. R. 1084 ; Clemow v. (leach (1870) 6 Ch. 
App. 147. 

(I) Doe d Williams v. Lloyd (1839) 5 Bin*. N. C. 
741, 132 E. R. 1286. 

(u) Webb and Austin (1844) 7 Man.* G. 701, 

135 E. R. 282 ; Gresham Ltfe Assurance 
Society v. Crowther (1915) 1 Ch. 214 ; Chota 
Dhaira v. Purna Chandra (1915) 19 C. \V. N. 
1272; Haiti Kudur v. Andar Sayad (1915) 
28M.L.J.44. 

<v) Haiti Kudur v. Andar Sayad (1915) 28 M. L. J. 


44. 

(w) Gaunt v. Wainman (1836) 3 Bing. N. C. 69. 

132 E. R. 335. 

(x) Jagan Nath v. Dibbo (1909) 31 AU. 53. 

<y) Krishna Chandra v. Rasik Lai (1916) 21 
C. W. N. 218 P. C 

(*) Dooli Chatid v. Birj Bhookun (1880) 6 C. L. R. 
528 P. C. 

(fl) Williams v. Pinckney (1897) 67 L. J. Ch. 34. 

(b) Palmer v. Ekins (1728) 11 Mod. Rep. 407, 
92 E. R. 505; Bowman v. Taylor (1834) 
2 Ad. & El. 278, HI E. R. 108 ; Right (d). 
Jefferys v. Buchnell (1831) 2 B. fi Ad 278, 
109 E. It. 1146. 
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Duration of estoppel. — Between mortgagor and mortgagee the reconveyance § 4 

determines it (c). Between lessor and lessee it exists during the endurance of 
the lease (•!). 

Moveable property. — The principle of equity enunciated in this section is 
applicable to moveables (c), as was observed by the Allahabad Court in (/). 


Interest feeding the estoppel. — Founded on representation, the doctrine enun- 
ciated in the section rests on two cardinal principles. First, there must be an estop- 
pel growing out of representation made by a person who has not in the property 
the interest wliioh he professes to transfer and, secondly, the subsequent acquisition 
by him of that interest to feed the estoppel created by the representation. If there 
be no estoppel, there can be no feeding. Hence there must be a precise, clear and 
unambiguous statement to create the estoppel and also there must be that 
subsequently acquired interest which is capable of being engrafted on that represent- 
ation, otherwise the estoppel must remain unfed. This doctrine seems to have 
originally risen in the case of lessor and lessee and subsequently extended to various 
transfers of property. This doctrine is criticized by Sir George Jessel as no longer 
necessary in law, no longer useful and in his opinion not be carried further than 
a Judge is obliged to carry it, being a doctrine by which falsehood is made to have 
the effect of truth. He further expressed that it could have no operation except 
in the ca.se of third parties who were innocent of fraud and had become owners for 
value, there being no reason for preferring one purchaser for value to another ; 
but that as against the man himself or persons claiming without value the purchaser 
or tho mortgagee could recover without any recourse to estoppel at all ( g ). It is 
not every representation that will do for an estoppel and it is not every statement 
that will do. There is no authority for the proposition that an estoppel 
oan bo created by covenant. The covenant is on agreement that if the 
covenantor has not the power to convey, he will bo liable in damages. It is not a 
mere assertion that ho has tho legal estate but an agreement really that if he has 
it not, he will pay for it. Even in the case of a recital there is a modern decision 
to show that it must be a strict recital that the man has a legal estate ; nothing less 
will do (/*)• Similarly, where a recital was to the effect that a vendor was seised 
“ or otherwise well and sufficiently entitled to the property in question free from 
onoumbrances ” it was held that the recital whioh was an ordinary one and which 
in substance amounted to a statement, that a vendor had an estate either at law 
or at equity and the fact that it stated, tho estate whatever it was, was free from 
encumbrances, created no estoppel for the purpose of making the legal estate pass(t). 
A distinction has, however, been made between general and particular recitals. The 
former does not operate as an estoppel though recital of a particular fact does ( j ). 
Again, tho doctrine will not apply if there bo an estoppel without a subsequently 
acquired interest to feed it (A*). An apparent defect in title is no bar to the feeding 


(c) Davies v. bush (1825) Vo. 58, 148 E.R. 

324. 

(</) Janies x. I. an Jon (1585) Cro. liliz. 38, 78 
E. R. 302 ; Hayncx. Maltby (1789) 3 Term. 
Rep. 438, 100 E. R. 665. 

(e) Uansidhar v. Sant Lai (1888) 10 All. 133. 

( f) Gaya Din v. Kashi Gir (1907) 29 All. 163. 

(g) The General Finance Mortgage and Discount 

Co. v. Liherlor Permanent benefit building 
Society, (1878) 10 Ch. D. 15. 

(A) The General Finance Mortgage and Discount 
Co. v. Liberator Permanent benefit Building 


Society (1878) 10 Ch. D. 15; Onward 
Building Society v. Smithson (1893) 1 Ch. 1 ; 
Williams v. Pinckney (1897) 77 L. T. 700. 
(0 Heath v. Crealock (1874) 10 Ch. App. 22. 

O') Lawison x. Tremere 1 A. Sc E. 792 ; Heath v. 
Crealock (1874) 10 Ch. App. 22; Onward 
building Society v. Smithson ( 1893) 1 Ch. 1. 
(A) Doe d Viscount Down* v. Thompson (1847) 
9 Q. B. 1). 1037 ; Jiamkrishna v. Anusuvabai 
1 1924) 26 Bom. L. R. 173; Sukhada Moyi 
Dost v. Atul Chandra, A. I. R. (1923) Cal. 
165 . 
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provide*.! the other party has believed in the truth of the representation and acted 
upon it (/). Nor where a deed is void or voidable. Hence, where a person of ape 
makes a lease anil has nothing in the premises but they after descend to him, the 
lease shall inure by way of estoppel : but it is otherwise in the case of an infant, 
whose deed is never pood and can therefore raise no estoppel (m). So also if a 
contract purports to transfer property which the law makes inalienable, that con- 
tract cannot be given effect to with reference to another property which the trans- 
feror may subsequently acquire («)• 


Where a person has received advantage under a void contract he is bound to 
make restitution (o). The provisions of the section are not. applicable in case of 
transactions which are void or defeat the provisions of the law (p). Or whore the 
alienation on grounds of public policy is forbidden by law ( 7 ). A transfer which is 
forbidden by law cannot be uphold under the guise of the provisions of section 43. 
This view of law was pointed out at some length by their Lordships of the Judicial 
Committee in the case of Ananda Mohan Ron v. Qour Mohan (r). Again, the doctrine 
does not apply where an after-acquired title is taken by the grantor under a convey- 
ance made to him as a conduit and for the purpose of vesting the title in a third 
person (s). This principle of law, which is sometimes referred to as feeding the 
grant by estoppel, is well established in this country. If a man who has no title 
whatever to property, grants it by a conveyance, which in form would carry the legal 
estate, and he subsequently acquires an interest sufficient to satisfy the grant, the 
estate instantly passes. In such a case there is nothing on which the second grant 
could operate in prejudice to the first (t). By the English Law of estoppel, where 
a grantor has purported to grant an interest in land which he did not at that time 
possess, but subsequently acquires, the benefit of his subsequent acquisition goes 
automatically to the earlier grantee, or, as it is usually expressed, “ feeds the 
estoppel.” By this doctrine the estoppel is derived from the recitals of title con- 
tained in the conveyance, and it is these recitals and these only which the grantor 
has to make good, so that if he subsequently acquires the ownership of the property 
by some other title, the subsequently acquired interest does not feed the estoppel 
so as to make the original conveyance effective as against a third party (u). It 
is material that there must be positive proof of both the grantor’s assertion of hie 
interest inland, which he had not at that time possessed, as also that he has subse- 
quently acquired that interest, otherwise there could be no feeding. If there be 
no such assertion there would be no estoppel to be fed. A by deed purported to 
grant a freehold estate to B, by way of mortgage, and the deed contained no recitals 
hut there wore the usual mortgagor’s covenants for title including a covenant that 
the mortgagor “ had power to grant the premises in manner aforesaid.” The 
mortgage was accepted by B on the faith of certain forged title-deeds produced 
and handed to him by A. At the date of tho mortgage A had no legal estate nor 
any interest whatever in tho property. Subsequently, however, A acquired by 


(/) Mohan Singh v. Sara Rani, A. I. R. (1924) 
Oudh 209. 

(m) Smith v. Low (1739) 1 Atk. 489. 26 E. R. 310. 

(n) Mohan Singh v. Sava Ram, A. I. R. (1924) 

Oudh 209. „ 

lol laverbhai v. Gordhan (1915) 39 Bom. 358 ; 
Haribhai v. Nathubhai (1914) 38 Bom. 
249; Jijibhai v. Nagji (1909) 11 Bom. 
L. R. 693 ; Krishnan v. Sankara Varma 
(1886) 9 Mad. 441. 

ip) lhvarka Prasad V. Nasir Ahmad, A. I. R. 
(1925) Oudh 16; Sumsuddin v. Abdul 
Husain (1907) 31 Bom. 165; Bindeshwan 
v. Har Naratn, A. I. R 0929) Oudh 185. 


( 17 ) Narahari v. Siva Korithan Naidu (1913) 
24 M. L. J. 462. 

(r) (1923) 50 Cal. 929, 50 I. A. 239. 

(j) Prasanna Kumar v. Srikantha Rout (1913) 
40 Cal. 173 (186). 

(I) Tilakdhari Lai v. Khedan Lai (1921) 48 CaL 
1 (20) ; Doe d. Christmas v. Oliver (1829) 
10 B. & C. 181, 109 E. R. 418; Webb ▼. 
Austin (1844) 13 L. J. C. P. 203, 135 E. R. 
282. 

(«) Fernando v. Gunatillaka (1921) 2 A. C. 357 
(366) ; Rajapakse v. Fernando (1920) A. C. 
892 (897). 
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purchase the legal estate ancl mortgaged it to C. Held that inasmuch as the mort- S. 43 
gage to B contained no precise averment that A was seised of the legal estate, no 
estoppel had been created in favour of B as against C. (t>). In English Law two 
principles are applied, namely, the Common Law principle of feeding the estoppel 
based on Due. v. Oliver (w), and the analogous equitable principle, the first men- 
tioned principle being known ns estoppel by deed. By the latter principle effect 
is given to the original contract. The Common Law principle depends solely upon 
An estoppel by recitals in the first deed and operates only when the recital contains 
a precise statement, of the vendor’s title (x). The equitable principle applies only 
when the first deed amounts to an unambiguous agreement to convey the precise 
estate which afterwards accrues to the grantor (»/), the cardinal distinction between 
the two being, that one is based on recitals, the other on the words of the grant. 

The subject is somewhat complicated owing to the intricate distinctions which exist 
in English Law and the divergence of views expressed by Common Law Judges. 

Stripped of technicalities, the English Common Law is found in section 43 while 
the equitable principle in section 18 (a) of the Specific Relief Act, 1877. The main 
difference between the two sections is that under section 43, at the option of the 
transferee the benefit of the subsequent acquisition goes automatically to the earlier 
grantee, while under section 18 (a) it is left to the purchaser or the lessee, as the 
case may be, to compel the vendor or lessor to convey the subsequently acquired 
interest. Again, under section 43 two requisites are necessary before the estoppel 
cun be fed. Tho feeding is dependent upon the option of the transferee and the 
subsistence of tho contract of transfer while no such requisites are necessary under 
section 18 (a). 

No estoppel, no feeding. — This is illustrated by the rule of Hindu Law, where 
under tho Mitakshara a father or manager of a joint Hindu family lias no power to 
alienate except in order to discharge an antecedent debt binding on the estate or 
on the ground of legal necessity. Even such an alienation is not binding on the 
share of the alienor (z) unless such share has been acquired by him on partition (a). 

Estoppel unfed. — There must Vie a subsequently acquired interest by the trans- 
feror to feed tho estoppel created by the section, for the transfer which comes into 
existence under tho section operates at the option of the transferee on any interest 
which the transferor may acquire in such property and that acquisition of interest 
must be during the time tho contract of transfer subsists, that is to say, unless there 
is subsequently acquired interest there is nothing to feed the estoppel with. Where 
a Muhomedan husband mortgaged his wife’s property under a power-of -attorney 
disputed by her, on her death the Hhare acquired by him by inheritance was held 
to bo within the mortgaged security (6). A payment by a mortgagor to a prior 
encumbrancer would extinguish that mortgage and tho rights of subsequent en- 
cumbrancers would be determined as if such prior mortgage never existed (c). And 

(r) General Finance Mortgage and Discount Co. 655 ; Madho Parshad v. Mehrbau Singh 

v. Liberator Permanent Benefit Building (1891) 18 Cal. 157, 17 I. A. 194 \ Day a Ram 

Society (1878) 10 Ch. D. 15. v. Harcharan Das (1927) 8 Lah. 678; Jai 

(ir) (1829) 10 D. A C. 181, 109 F. R. 418. Naratn v. Mahabir Prasad (1927) 2 Luck. 

\x) Heath v. Crealock (1874) 10 Ch. App. 22; 226; Anant Ram v. The Collector of Eiah 

General Finance Stortgage & Discount Co. (1918) 40 All. 171 P. C. ; Anar Dayal v. 

v. Liberator Permanent Benefit Building Har Prasad (1920) 5 P. I.. J. 605 ; Mathura 

Society (1878) 10 Ch. I>. 15; Poulton \ \. Rajakumar (1921) 6 1*. L. J. 526. 

Moore (1915) 1 K. B. 400. (a) Rant Ratan v. Ganga, A. I. R. (1923) Oudh 

(>) Smith v. Osborne (1857) 6 H. L. C. 375; In 265. 

re Harper's Settlenunt (1919) 1 Ch. 270. (6) Aisha Bibi v. Mahfut-un-nissa Bibi (1924) 

•(f) iMchtnan Prasad v. Samian Singh (1917) 46 All. 310; Manjappa \. Krishnayya 

39 All. 500. 44 1. A. 163 ; Sahu Ram v. Pup (1906) 29 Mad. 113. 

Singh (1917) 39 All. 437, 44 1. A. 126; j (c) Badan v. MuranLal (1915) 37 All. 309. 

Ram Sahai v. Parbhu Dayal (1921) 43 A). 1 
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whore a Hindu wife executed a mortgage of the property of her husband who was 
presumed to have been dead at the date of the suit brought by the mortgagee, the 
mortgage was considered to be operative on that date (d). The subsequently 
acquired interest feeds the estoppel even where the defect in title is apparent, pro- 
vided the other party has believed in the truth of the representation and acted on 
it(e). 

.Nothing to feed the estoppel. — The rule enunciated in the section does not 
apply if a transferor, who has transferred the property without a title, has not re- 
covered the property, for till then, it cannot be said that anv circumstance came 
into existenc e which would enable the transferee to claim option under the section (/). 

Fraudulently or erroneously.- The representation to operate as an estoppel 
must be fraudulent or erroneous. It must have been made by the transferor and 
believed in and ac ted upon by the* transferee. The rule of estoppel is laid down in 
section llo of tin* Evidence Act. 1872, and follows the English Law on the subject 
of which the general principle is stated in Cairn cross v. Lor inter (g). The main 
question is whether the- representation has caused the person to whom it was made 
to act on the* faith of it. The existence of estoppel does not depend on the motive 
or on the* knowledge of the* matter on the part of the person making the representa- 
tion. 1 1 is not essential that an intention of the person whose declaration has 
induc ed another to act or to abstain from acting should have been fraudulent, or 
that he should not have* been under a mistake or misapprehension (/* ). Under the 
section the representation to operate as an estoppel must he fraudulent or erroneous. 
What the* law mainly regards is the position of the person who was induced to act 
and tie* principle* on which the law and the statute rest is, that it would be most 
inequitable and unjust to him that if another by a representation made or by conduct 
amounting to a representation, has induced him to act as he would not otherwise 
have clone, the* person who made the representation should be allowed to deny or 
repudiate the effect of his former statement to the loss and injury of the person who 
ac ted on it. There is no ground for the suggestion, that the person making the 
representation which induces another to act must be influenced by a fraudulent 
intention, to be found in the earlier cases of Pickard v. Scars (i), Freeman v. Cooke (j), 
Cornish v. Abington (k). and Carr v. London and North Western Railway Co. (/). 
A fraudulent intention is by no means necessary to create an estoppel. The deter- 
mining element is not the motive with which the representation has been made nor 
the state of knowledge* of the party making it, but the effect- of the representation 
as having caused another to act on the faith of it. The section does not apply 
where the statement relied upon is made to a person who knows the real facts and 
is not misled by the untrue statement. There can he no estoppel where the truth 
of the* matter is known to both parties. Knowledge of both parties of the truth, 
negatives the estoppel (m). It is settled law that the language of the section clearly 
implies that the transferee is ignorant of the facts and accepts and acts upon the 
fraudulent or erroneous representation and the false profession; and no transferee, 
who has not been so led thereby, can claim relief under the section. This is in 


{d) Atahadeo Singh v. /tar Huhsh, A. I. It. (1928 
Oil'll! 13. 

(e) Mahan Singh v. Sara Ham A. I. K. (192-4) 

Ondh 209 

(/) Kamkr ishna v. A nusuyabai (1924) 26 Bora. 
L. K. 173 ; Sakhatlamoxi Dasi v. Atul 
Chatulra, A. 1. K. (1923) Cal. 165 

(f) (I860) 3 H. L. C. 829. 

(/») Sara I Chunder Dev v. Copal Cliunder /.aha 
1893) 20 Cal. 296. 19 f. A. 203. 


(») (1837) 6 A. & I-:. 469. 

)) (1848) 2 1-xch. 654. 
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(1) (1875) 10 C. P. 316. 

(mi) Mohori tiibee v. Dharmodas Ghosh (1903) 30 
Cal. 539, 30 I. A. 114 ; Silaratn v. Harkubai 
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Khan (1917) 13 N. L. R. 130; Dwarka 
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Oiulh 16. 
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accordance with the law of estoppel (n). The mode of its application is by preventing 43 

the transferor from proving the fact that he acquired the property subsequent 
to the transaction. The rule of estoppel gives a fictitious date to the acquisition 
of title placing it anterior to the transfer. To obtain the benefit of the section it 
must be shown that there is an erroneous or fraudulent representation. Whether 
there was such a representation or not is a question of fact and inference of fact 
which must be accepted in second appeal. «]. and B. purported to mortgage a tank 
to one K. who brought a suit on the mortgage and purchased the property in execu- 
tion of their decree and thereafter the plaintiff purchased half the tank from K. 

The tank originally belonged to S. and a half share descended to A. and the other 
half to J. and B. As there was, however, no representation to the plaintiff by .1. 
and B. the section did not apply (o). Where an erroneous representation was made 
by the mother who claimed to be the owner and professed to make the transfer 
when the property belonged to her sons, section 43 did not apply (p). Where there 
is no representation, there is no estoppel (q). In order to bring section 43 into opera- 
tion there must be representation by the transferor believed by the transferee who, 
relying on the truth of that representation, changed his position to his detriment (r). 

A Mahomedan husband under a power-of -attorney in his favour from his 
wife executed a mortgage of her property. The power was disputed but before 
the question was decided finally, the wife died and the husband became her heir to 
the extent of one-fourth, against which it was held, the mortgagee was competent to 
proceed (*). 


A member of an undivided Hindu family, consisting of himself, his adopted 
son and bis uncle, sold, without family necessity, certain land belonging to the 
family, to the plaintiff, who sued for declaration of title and possession of the land. 
During the pendency of the suit the undivided uncle died, having made a gift of his 
property to his daughter-in-law. The gift was held to bo invalid and the plaintiff 
was declared entitled to a moiety of the land sold to him (/). Where two of three 
co-owners leased the property to the exclusion of the third, who died pending the 
lease, leaving a will whereby he left one-half of his one-third share to each of the 
remaining co-owners, the section was applied and the lessee’s imperfect title was 
completed by the subsequent acquisition (tr). A mortgage under Mitakshara law 
of joint family property is void unless it be to pay an antecedent debt or for legal 
necessity. But where the mortgagor’s interest has been separated by partition, 
it may become available as security for the debt ( v ). A sale by the father of joint 
family property purporting to act for himself and his two minor sons and alleging 
that it was self -acquired property, having been found not binding on the minor 


(*») Gopi Nath v. Rap Raw, A. I. R. (1930) All. 
786 ; Krishna v. Uhtrendra (1929) 56 Cal. 
813, 56 I. A. 74 ; Sundar ImI v. Ghissa, 
A. I. R. (1929) All. 589; Mulra) v. Indar 
Singh (1926) 48 All. 150; Im*Iu Sarain v. 
Goberdhan, A. 1. R. (1925) Pat. 470; 
Duarka Prasad v. Xasir Ahmad, A. I. R. 
(1925) Ouclh 16; Jabedali v. Prasantut. 
A. 1. R. (1923) Cal. 423; Kodi Shankara 
v. Moidin (1918) 35 M. L. J. 120; Salu 
Hat v. Hajat Khan (1917) 13 N. L. R. 130 
(152); Hattikudur v. Andar (1915) 28 
M. L. J. 44 ; Pandir Bangaram v. Karu- 
moory Subbaraju (1910) 34 Mad. 159; 
Jagan Nath v. Dibbo (1908) 31 All. 53; 
Mokhoda Debt v. Vmesh Chandra (1907) 


7 C. I.. J. 381. 
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(1923) Cal. 165. 

( P ) Jabedali v. Prasanna, A. I. R. (1923) Cal. 
423. 

(q) Krishna v. Dhtrendra (1929) 56 Cal. 813, 56 

I. A. 74. 

(r) I.adu Kara in v. Gobcrdhau, A. I. R. (1925) 

Pat. 470. 

(s) Atsha Bibi v. Mahfuz-un-nissa Bibi (1924) 
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J. 193. 
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sons, it was hold that the alienee was entitled to the possession of one-half and 
not one third (u>). K., a Hindu, had separated from his brother D. He sold to 

S. the equity of redemption of certain property which was vested in his brother 
D. under a deed of release and assignment executed by tlio brothers on partition. 
D. had disappeared and was not heard of and K. represented by a recital to that 
effect that he was exclusively entitled to the right of redemption. On the date of 
sale D. was not known to be dead and it was proved that he died subsequent to the 
sale by K. and it was held that S. was entitled to the benefit of section 4.‘1 ( x ). 

The true rule may accordingly bo taken that if a transferor without title has 
once become entitled to a valid estate in the land the transferee's equity would 
attach upon it in the bauds of all persons claiming under the transferor otherwise 
than for a legal interest for value without notice (y). 

Personal equity. — Closely resembling the rule enacted in this section, though 
materially differing from it, is the equity affecting the conscience of the transferor. 
The rule in the section is founded on estoppel arising out of representation but 
there are cases, in which without representation the conscience of the party trans- 
ferring the property is charged, where owing to defective or imperfect title the con- 
tract remains executory or cannot be carried out to its full extent. The transferor is 
compelled, out of the subsequently acquired interest, to perfect his title and thus to 
perform at a subsequent stage what he failed to perform at the time of the contract. 
This obligation does not arise under this section but flows from the contractual 
relation between the parties and the ease is thus governed by section 18 (a) of the 
Specific Relief Act. 


That a title by estoppel rests upon representation made by the grantor anti 
acted upon by the grantee is well illustrated by the case of a mortgagee of Deshgat 
Vatau who know that the property mortgaged to him was land appertaining to an 
hereditary office and inalienable beyond the lifetime of the incumbent. Subse- 
quent to the mortgage, the estate of the mortgagor was enlarged so as to be alienable 
in the lifetime of the holder. After the enlargement, the mortgagee claimed to 
hold the property as if it were an estate similar to that of any owner of private 
property. It was held that the mortgagee could not allege that lie had any title 
by estoppel, under which any enlarged estate coming to the mortgagor subsequent 
to the mortgage, would inure to his benefit ( 2 ). The above distinction is illustrated 
by the following case : The defendant having entered into a contract with the 
plaintiff to purchase his estate, declined to complete the purchase on the ground of 
fraudulent misrepresentation of title on the part of the plaintiff. Far from the 
representation being fraudulent, the defondant himself pointed out, by his earliest 
requisition, that the vendor should procure the concurrence of the heir-at-law, an 
objection which excluded altogether the notion of fraudulent misrepresentation. 
The means of curing the defect in the title of the vendor was pointed out by the 
purchaser himself. On the requisition not being complied with, the defendant 
affected to rescind the contract with the plaintiff and bought up the interest of the 
heir-at-law. The right, to rescission was denied by tho defendant wlio sued for 


(w) Muthuswann Pillai v. Sandana I 'elan, A. I. R. 
(1027) Ma'I. 649. 

(*) Sundar Lai v. Ghissa, A. 1. It. (1929) AH. 589. 
(y) Chula Bliaira v. Puma Chandra (1915) 19 
C. \V. N. 1272; Smith v. Osborne (1857) 
H II. L. C. 375(390) ; Re. Bridgwater's Settle- 
ment (1910) 2 Cb. .'M2; Taylor v. Wheeler 


(1706) 2 Y'ern. 564; Jennings V. Moore 
(1709) 2 Y’ern. 609; Martin v. Seamore 
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Receiver (1888) 13 A. C. 523. 

(*) Gangabai v. Baswant (1910) 34 Horn. 175. 
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specific performance which was decreed. It was there observed : Rut the Court 

has even gone so far as to hold that, the conscience of each of the contracting parties 
being bound by the contract, it will not permit the person who has contracted to 
sell an estate to which he had no title, and to which, after the contract, by dealing 
with the actual owner he obtained a good title, to evade his contract. 1 he C ourt 
imposes on him the obligation to fullil the contract, which, at the time he enteied 
into it, he had not the power to fulfil, but which, by his own subsequent acts, he 
acquires the means of performing. The Court considers that the \endoi, ha\ iug 
obtained the means of completing the contract, and of oonveying to the purchaser 
what he had contracted to sell, is bound in conscience to fulfil the obligation which 
he has incurred ” («). 

The distinction between section 18 of the Specific Relief Act and the present 
section is illustrated by the case where a mother who contracted to sell an immoveable 
property without any legal necessity, not in her personal capacity and not on the 
representation that the property was her own, but as mother and next friend of her 
minor son. Doth the parties contracted upon the footing that the purchaser would 
not get a valid title without the sanction of the District Judge. The minor died 
before the sanction could be obtained, leaving the mother as heir. Holding that 
the agreement could not he specifically enforced against the mother, it was observed 
that section IS of the Specific Relief Act had no application for the mother never 
contracted to sell any property ns if it were her own ; she only contracted to sell as 
guardian of her minor son. No doubt, if she had contracted to sell the property as 
her own, it not then being hers by inheritance, section 18 of the Specific Relief 
Act would have assisted the plaintiff : nor could section 43 of the Transfer of Proper- 
ty Act apply, for there was no erroneous representation made by the mother, the 
true state of affairs having been disclosed to the intending purchaser (6). On the 
24th September 1020, S. mortgaged a house to Z & Co. by deposit of title-deeds. 
Z & Co. similarly mortgaged it to a bank. It was subsequently found that S'* 
title was defective, he having an undivided three-fourth share, the remaining 
one-fourth having become vested in one J. When S. found that his title was defec- 
tive he obtained a first charge on the remaining one-fourth by decree which w as depo- 
sited with Z A- Co. Z fc Co. by virtue of their mortgage from S. were entitled to 
the whole interest and the defect in title was made up by S. obtaining a decree and 
charge as to one-fourth. In this case there was no representation according to the 
facts of the case. The ease was therefore not governed by section 43 but came 
within the doctrine of personal equity, compelling the transferor to perform what 
he originally failed to do (c). 

The plaintiff in a pre-emption suit, in order to procure funds for the prosecution 
of his suit, executed a mortgage comprising certain property of which he was the 
owner and also the property the subject-matter of the suit for pre-emption. The 
suit for pre-emption was successful. Held that the mortgage took effect us regards 
the property, the subject-matter of the pre-emption suit, from the time when the 
plaintiff mortgagor obtained possession by virtue of his decree in the suit (</). And 
where a Mohomedan executed a hibanama of property of which he had a two-third 
share, the remaining one-third being owned by his sister, which was subsequently 
acquired by him, it was held that the wife in whose favour the hibanama was exe- 
cuted acquired a title to the entire property. There the lower Courts considered 


S. 43 


(«) Murrell v. Goodyear (1859) 2 (/.iff. 51. 66 !• . R. 

22 . 

lb) Rashmoni v. Surja Kanla Roy (1905) 32 Cal. 
M32. 


(c) Zoliikofer & Co. v. Official Assignee , A. I. R 

(1927) Rang. 100. 

(d) Gaya Dm v. Kashi (fir (1907) 29 All. 163. 
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t,u ‘ , aKO "'« s "itliin the rule laid down in sec tion 43. But when it was pointed out 
in second appeal that there was no evidence of erroneous representation, the Court 
considered such a finding unnecessary and supported the decree on the ground that 
the conveyance of a non-existent property though inoperative as a conveyance, is 
operative as an executory agreement, which would nttuch to the property, the moment 
it was acquired by the grantor and which in equity would transfer the beneficial 
interest to the vendee, without any new act being done by the vendor to confirm 
the conveyance (c). A Mahoinedan wife executed, of her husband’s property, a 
mortgage on 22nd September 1024. Her husband had disappeared some years 
prior to the mortgage and it was presumed, under section 10S of the Evidence Act, I 
of 1S72. that he was dead on the 2«th October 1020. Still the mortgage was held 
to be operative!/). In this case there was no representation of any kind by the 
wife, nor is it conceivable how the transaction was binding on the minor son of the 
deceased owner. Yet the rule in section 43 was applied. Besides the two equities 
above discussed there is a third equity supported by a group of cases which 
do not belong to either of the heads above mentioned. ’These are cases of mortgagors 
acquiring interests in the mortgaged property subsequent to the mortgage and 
which are governed by section 70 of the Transfer of Property Act, whereby the 
accession to the mortgaged property subsequent to the mortgage inures for the 
benefit of the mortgagee for the purpose of his security. A on behalf of himself 
ami his four brothers, acquired the .shikmi interest in a chuck which at the time was 
subject to a mokarari lease. A and two of his brothers mortgaged the chuck and 
subsequently A on behalf of himself and his four brothers acquired the mokarari 
interest in the chtu'k . 'The purchase of mokarari was an accession to the mortgaged 
property under section 70 of the 'Transfer of Property Act, and the purchaser of 
the chuck at the sale in execution of the decree on the mortgage was entitled to 
three-fifths of the mokarari interest as well as to three-fifths of the ahikmi interest ( g ). 
further, in the case of mortgagor and mortgagee three principles have to be borne 
in mind. One laid down by the present section, the other by section 70 of this 
Act which deals with accession to the mortgaged properties and the third dealt 
with in section 18 (a) of the Specific Relief Act, I of 1877. Where a person fraudu- 
lently or erroneously represents that he is authorized to transfer certain immoveable 
property and professes to transfer such property for consideration, such transfer 
shall operate on the subsequently acquired interest during the subsistence of the con- 
tract at the option of the transferee. 'That is the first principle. A mortgage was 
executed by a Mahoinedan husband of the wife’s property under a power-of-attornev 
from her which she contended was not binding on her. During the pendency of 
the appeal, the wife died and the husband became her heir of one-fourth. It was 
further found that he actually received the mortgage-money for his own expenses. 

It was held that, the mortgagee was entitled to proceed against the property to the 
extent of the share of the wife inherited by the husband (A). Another principle is 
that every enlargement of the mortgagor’s interest in the mortgaged premises 
prior to redemption usually inures for the benefit of the mortgagee (t). And the 
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same principle would apply where the mortgagor acquiring the mortgaged property S. 43 
attempts to use the mortgage rights as a shield against subsequent mortgages 
executed by himself. The effect of payment or purchase in such cases is to ex- 
tinguish the mortgage and the rights of subsequent encumbrancers are determined 
as if such prior mortgage never existed!;). 

The third principle underlies section IS (a) of the Specific Relief Act, 1 of 1S77, 
whereby a person, having only an imperfect or defective title contracts to sell or 
let is required to make good the contract out of the subsequently acquired interest 
and thus to perfect his title. The same principle would apply to mortgages. The 
Privy Council has hold that the principles of English Law applicable to mortgages 
in this connection may be applied to Indian mortgages (k). A mortgage by a 
Ghatwal of certain property which was subject to certain restrictions on his right 
of alienation at the time of execution, but which were removed afterwards and l>efore 
the institution of the suit, operated as a conveyance which attached to the 
property, the moment the restrictions were removed and in equity transferred the 
beneficial interest to the mortgagee without any act being done by the mortgagor to 
confirm tho mortgage (/). Section 1ft (a) of the Specific Relief Act has to be read 
in connection with section 27, according to which specific performance of a contract 
may be enforced against (a) either party thereto, (b) any other person claiming 
under him by a title arising subsequently to the contract except a transferee for 
value who has paid his money in good faith and without notice of tho original 
contract. It has been held by the Privv Council that the section lavs down a 
general rule that the original contract may be specifically enforced against a subse- 
quent transferee but allows an exception to that general rule, not to the transferor, 
but to the transferee, and it is for the latter to establish the circumstances which 
will allow him to retain the benefit of a transfer which prima Jacic he had no right 
to get . Hence an innocent purchase must be not merely asserted but proved (in). 


Transfers which defeat the legislature or are opposed to public policy. — An 
estoppol cannot validate a void transfer. The provisions of this section have no 
application to transactions forbidden by law or are of such a nature that if permitted 
would defeat the provisions of any law (»i) or which the Court regards as opposed to 
public policy or as would defeat the plain provisions of tho Legislature. There is 
an essential difference between restrictions on transfers imposed by the Legislature 
and those imposed by a grant or by a Court or docreo. Tho general policy of law 
is to promote free alienation but there are cases in which, for the protection of 
particular interests, it is expedient to fettor tho privilege of free alienation. In such 
oases the prohibition against transfer being founded upon consideration of public 
interest, must be treated as absolute (o). An alienation prohibited and illegal at 
the date it was made, cannot bo rendered valid by subsequent removal of the prohi- 
bition. No equities arise out of a transaction which is prohibited on grounds of 
public policy. I 1 he section cannot bo applied to make a transfer valid which on the 


(i) Manjappa v. Krishnayya (1906) 29 Mad. lid. 
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date on which it was made was prohibited by statute. The alienation of a service 
”' om 1B vo " 1 rtu<1 though it is subsequently enfranchised, the alienee cannot invoke 
tho aid of section 43 of the Transfer of Property Act (p). It has been observed that 
a contract which is void ah initio cannot be validated by the provisions of this 
section (q). The transfers of expectancies are void in Tndia as forbidden by section 6 
(a) of the present Act and section 23 of tho Contract Act. Therefore a contract by 
a Hindu to sell immoveable property to which he is the then nearest reversionary 
heir expectant upon the death of a widow in possession and to transfer it upon 
possession accruing to him, is void. To such class of cases as are opposed to statute 
law. the section is inapplicable (r). But in the case of reversioners, a distinction is 
made between the transfer of a reversionary and a transfer by tho reversioner as 
if it were an absolute interest. Transfers of the former class would obviously fall 
within the purview of section 6 (a) and would be void ab initio, while those of the 
latter class would be regulated by section 43 of the Act. In the illustration to the 


section, A clearly has at the date of the transfer no more than a reversionary right 
of succession in the property he professed to transfer, on the erroneous representa- 
tion that he was authorized to transfer it. Notwithstanding this initial difficulty 
in the title, when the succession opens and A becomes the owner of the property, C, 
the transferee, obtains under the section an indefeasible right to it in fulfilment of 
the original contract of transfer. Hence where a person purports to transfer pro- 
perty in preesenti but in which he has only a reversionary interest at the date of the 
transfer, the transaction is valid. Where a Mahomedan borrowed on a property 
which belonged exclusively to his mother in which he had only a apes succession^, 
on tho false representation that the property belonged to him, it was held that on 
the death of the mother prior to the institution of the suit, when the defendant 
succeeded to the property, the present section applied («). The same view was taken 
by the Madras High Court where a Mahomedan who had only a apes successionis 
m his father s property mortgaged it upon an express declaration that he had a 
title in pressmti in it. During the progress of the suit to enforce the mortgage, the 
mortgagor’s father died and he became the owner by succession. His defence 
under section (> (a) failed and it was held that section 43 applied (0- A purchaser 
of property from the holder of a service inuin who is prohibited by law from alienat- 
ing the property cannot claim a valid title thereto on the ground that the inam has 
since been enfranchised and a patta has been issued to tho alienor. The section can 
have no operation when the alienation is forbidden by law on grounds of public 
policy (tt). A mortgage, executed by a mortgagor, who was at the time a person 
disqualified under section 8 of the Jhansi Encumbered Estates Act of 1882, is a 
contract for an unlawful consideration within section 23 of the Indian Contract Act, 


*° thHt tlu > present section 43 could not be brought to aid such a transaction (y). 
Possession obtained through a transaction which the law prohibits and declares 
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to be void is adverse. It is just such possession originating without colour of title 
which is contemplated by the law of limitation (w). 

Operation of the transfer.— In order that a subsequently acquired interest 
may attach itself to the transfer made by the transferor under a fraudulent or 
erroneous representation, three requisites are necessary. It can only bo ( 1 ) at the 
option of the transferee, and (3) during the time the contract of transfer subsists, 
and (3) a transferee in good faith for consideration without notice of the option not 
intervening. A contract can no longer bo doomed to subsist when a transferee has 
obtained a decree lor specific performance or damages following on a rescission of the 
contract. Even a mere rescission of the contract by the transferee would determine 
the contract. The words of the section are wide enough to include the case of a 
contract merged in a decree. A Mahomedan woman with her eldest son executed 
a mortgage of an estate in which her younger children wore entitled to shares. The 
mortgagee obtained a decree against the co-mortgagors and tile suit was otherwise 
dismissed. Subsequently, the shares of the co-mortgagors wore increased by inheri- 
tance from one of the other defendantsNvl.o died before the decree was executed. 
In rendermg the increased shares of the mortgagors liable to lie sold in execution of 

ooLraTY t “ ld t ! mt tho WOrds of sacti ™ «. " any time during which the 
“ ' Z " werB "- id « to cover the present case, for 

although the contract had merged in the decree, it must be bold to subsist till the 

mortgage was satisfied and the mere fact of the share in question having devolved 
on respondent subsequent to the decree appeared to bo no reason for holding sec- 
tion 4.1 inapplicable (*). And so where a portion of the property comprised in a 
mortgage was acquired by the mortgagor subsequent to the mortgagee's decree 

‘"T W “, held 0ntitlOd t0 th ° gainst the mortgagor's in! 

tereat acquired on partition (»/). ® ® 

the s! P t‘‘°; ,h ‘ ‘ ranSferet - T1,e 8u hsequently acquired interest referred to in 

can obt "in d he “ U '° ,na t tica i " y aMaoh tn fch » Prions interest bu, the transferee 

,rsi m 

cannot be conaiderod to have been fully exuded u* ° f 844,0 

sagga - r"- - 

(u>) Gopala Dasu v. Rami (1921) 44 Ms/I «.« . ' ~ 
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of tlu» Art. " a rout nu t for sale of immoveable property is a contract that a sale of 
such property shall take place on terms settled between the parties.” This loads 
to the distinction made in English Law of discharge of a contract executory and 
executed. It is competent for both parties to an executory contract, by mutual 
agreement, without any satisfaction to discharge the obligation of that contract. 
But an executed contract cannot be discharged except by a release under seal, or by 
performance of tho obligation, as by payment, where the obligation is to be performed 

by payment (-)• 


Proviso. -The option reserved to the transferee under the section is liable to 
l>e defeated by a subsequent transferee in good faith for consideration without notice 
of the existence of the option, but the absence of any of the three necessary requisites 
here ouumerated would defeat the rights of the subsequent transferee (a). 


A mortgage was executed on behalf of A. by her husband X. in faVour of B 
in 1877. On A.'s death the property passed to N. and other heirs. In 1886 N. 
executed a mortgage of his share inherited from A. to C. C. purchased in execution 
of his mortgage decree the property mortgaged to him and obtained possession in 
1892. C. was found not to be a bona fi<U purchaser for value without notice of 
the share purchased by him. In 1891 B. brought a suit on his mortgage against the 
mortgagor’s heirs and against C. as puisne mortgagee. It was held that before a 
subsequent purchaser could he bound by the principle of equity which 
underlies that section, it is accessary to find whether the purchaser was a bona fide 
purchaser for value without notice. Issue was sent down as no finding of the lower 
Court was recorded on this point ( b ). 


If a transferor without title has once become entitled to a valid estate in tho 
land, the transferee's equity would attach upon it in the hands of all persons claiming 
under the transferor otherwise than for a legal interest by purchase for value without 
notice — the heir inclusive (c). The subsequent transferee’s knowledge of the original 
transfer is immaterial. What is material is that he should have notice of the exis- 
tence of the original t ransferee’s option to proceed against the transferor (d). 

Pleas of “ noil est factum.” — It has been doubted whether the old authorities on 
the plea of non cat factum extend beyond cases where the party is blind or illiterate. 
These were the observations in a case where it was held that misrepresentation 
being only as to the* contonts of a deed known by the defendant to deal with the 
property, the plea failed (c). In a more recent case the defence of non est factum 
was, however, allowed to prevail where tho defendant’s signature was obtained by 
fraud, he being ignorant of tho contents of a document which was represented to 
him as an insurance papor when in fact it was a guarantee (/). 


Lessor and lessee. — As between these, when once the relation is established, if 
any estate or interest passes from a lossor or his real title is shown upon the face of 
the lease, thoro can bo no estoppel. If a lessor has no title and the lessee be evicted 
by title paramount, ho may plead that as a defence to an action by tho lessor. But 
so long as a lossoe continues in possession under the lease he cannot set up any 
defence founded upon tho fact that the lessor, nil'habuit in tenementis and upon the 
execution of tho loaso there is, in contemplation of the law, created in the lossor a 
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reversion in fee simple by estoppel which passes by descent to his heir and by pur- 
chase to his assignee, who may sue on tho covenants in the lease. This was the 
decision in Cuthbertson v. Irving (g), whore Martin B., employing the metaphor 
feeding the estoppel, observed, “There are some points in the law relating to estop- 
pels which seem clear. First, when a lessor without any legal estate or title demises, 
to another, the parties themselves are estopped from disputing the validity of the 
loase on that ground ; in other words, a tenant cannot denv his landlord’s title, nor 
can the lessor dispute the validity of the lease. Secondly, where a lessor by deed 
grants a lease without title and subsequently acquires one, the estoppel is said to be 
fed, and the lease and reversion then take effect in interest and not by estoppel ; and 
an action will lie by the assignee of the reversion against the tenants on the cove- 
nants in the lease, Webb v. Austin (h), and by the tenant against the assignee of 
the reversion, Sturgeon v. Wingfield It has been held that when a lessor is bv 

his recital shewn to have a specific estate and the Court finds that the parties pro- 
ceeded upon tho assumption that such an estate was to pass, an estate by estoppel 
is created between the parties and those claiming under them in respt-ct of anv 
after-acquired interest of the grantor, the newly acquired title being said to feed 
the estoppel. The principle is not inapplicable to a case where there was originally 

no title at all and is not confined in its application to cases where there is an enlarge- 
rnent of an existing interest (j). 

Mortgagor and mortgagee.-The principle of tl.o section also applies aa between 
mortgagor and mortgagee. T. and D. sued DD. for recover,- of certain property. 
I he suit waa decreed and the defendant appealed. The plaintiff mortgaged 8 

b, ‘ W “ “ hare m V1 ,age U - which "aa part of the property in dispute to IV. Bv 

compromise each of the parties got half of tho property mortgaged and it was further 

provided that DD. should pay the debt due to W. W„ having sold hia rights as 

mortgagee, the purchaser sued on the mortgage. The Court held that the mortgage 

was enforceable only against 4 biswa share of the village which waa still held by T. 

and D. No party who has made a transfer to another is entitled to say that the 

transferee has no right to the property. This principle has been stretched so far 

as to enact a rule of law in the present section, where, a person without owning a 

property purports to transfer it, he would be bound to make good the transfer! if 
later he acquires tho property (A:). 

No title — Both section 43 of the Transfer of Property Act and section IS (al 

aL not P6 °fi C ? ll0f n ACt ’ 1 °‘ ^ “ Pp,y t0 Ca8eB whore '» no <»1- at all and 

™ ‘ n t ne, J ln A th0Ir ap P‘ ,cation to oases where there is an enlargement of an 

existing interest. A conveyance of a non-existent property though inoperative 
as a conveyance. ,s operative as an executor,- agreement, winch would artach to 

Z °T y ,! ;“T nt 11 U aCtlUired by «“ ~r and which in equity would 

tht vend r°t 'T™* * **“ pUrchaser "“tout any new act being done by 

the vendor confirm the conveyance (f). The equitable principle is expressed in 
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Ss. 43-14 the dictum of Lord Westbury in Holroi/tl v. Marshall (in), that if a vendor or mort- 
gagor agrees to sell or mortgage property of which he is not possessed at the time 
and he receives consideration for the contract and afterwards becomes possessed 
of the property, answering the description in the contract, a Court of Equity would 
compel him to perform the contract and the Court would in equity transfer the 
beneficial interest to the mortagee or purchaser immediately on the property being 
acquired. 

Court sales. — The case of an execution sale, however, stands on an obviously 
different footing. The decree-holder does not guarantee the title of the judgment - 
debtor ; the intending purchaser knows that under the law he can acquire nothing 
beyond the right title and interest of the judgment -debtor (?<)• 

Third Schedule, paragraph II of the Civil Procedure Code of 1908. — A transfer 
made in contravention of the provisions of this paragraph is void and of no legal 
effect whatever. Section 43 does not apply to such a transfer (o). 

Inquiry and reasonable care. — These elements, necessary under section 41, 
are not essential under the present section ( p ). 

Exchange. — The section applies to an exchange of immoveable property which 
stands on the same footing as a sale. A exchanged his property with B’s. At the 
time of the exchange B had only a half share in the property but subsequently 
acquired the other half by purchase. It was held that as soon aB B’s title was 
perfected, the benefit accrued to A (q). For right of party deprived of the thing 
received in exchange, see section 119 of the Act. 

Official Receiver. — A purchaser from the Official Receiver, when the property 
of the insolvent did not vest in him, can claim the benefit of the section when the 
property vests in him. The subsequent vesting order makes the sale valid. It is 
not sale in execution of a decree or by order of the Court so as to attract the advan- 
tages and the infirmities attending Court sales (r). 

Insolvency. — Property, which had devolved upon the insolvent after adjudica* 
tion and before discharge but not claimed by the receiver, was hold to attract the 
application of the section so as to entitle the mortgagee to enforce his mortgage 
executed between the dates of adjudication and discharge (s). 


44. Where one of two or more co-owners of immove- 
able property legally competent in that 
^Tr^sfcr by one co- behalf, transfers his share of such pro- 
perty or any interest therein, the transferee 
acquires, as to such share or interest, and so far as is neces- 
sary to give effect to the transfer, the transferor’s right 
to joint possession or other common or part enjoyment 


(m) (1862) 10 H. L. C. 191. 

(*») Prasanna Kumar v. Srihanlha Rout (1913) 
40 Cal. 173. 

(o) Gaurishanhar v. Chinnumiya (1919) 46 Cal. 
1H3; Ml. Salu Dai v. Dajal Khan (1917) 
13 N. L. R. 130; Murray v. Murat Stngh 
(1907) 3 N. L. R. 171 ; Magniram v. Dakubat 
11912) 36 Bom. 510 dissented from. 



14 Bur. L. R. 329. 

(A) Dhairab Chandra v. Jiban Krishna (1921) 


33 C. L. J. 184. 

(r) Dasava Sanharan v. Anjaneyulu (1927) 
50 Mad. 135; Muthiah Cheltiar v. Dorai- 
swami Pillai, A. I. R. (1927) Mad. 1091 ; 
Sanharam v. Narasimhulu, A. I. R. (1927) 
Mad. 1 ; Nagasami Aiyar v. Ramasami 
Aiyar (1924) 47 M. L. J. 755; Narasimudu 
v. Dasava Sanharam (1924) 47 M. L. J. 49. 
(*) Dixvan Chand v. Manah Chand (1935) 16 Lab. 
392 ; Narain Singh v. Har Gubal Ttsoari 
(1933) 55 All. 503. 
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of the property, and to enforce a partition of the same 
but subject to the conditions and liabilities affecting, at 
the date of the transfer, the share or interest so transferred. 

Where the transferee of a share of a dwelling-house 
belongmg to an undivided family is not a member of the 
family, nothing in this section shall be deemed to entitle 

ofThehouse P ° SSeSSlon or other comI non or part enjoyment 

Transferee’s rights and obtigations.-Under the section, on a transfer bv a 

t.~" ■»» a™. ,h. ,™„. 

1,1 “i™: rrr~: " 

(2) To enforce a partition of the same. 

Hifl obligations are that he is subject 

(1) To conditions and 

(2) Liabilities affecting the share or » derest at the date of the transfer 

irr; but 2 

•>" -y- — »> ; :z::‘zzz; 

~y r- “ “ “■ 

suit is instituted by a stranger to an V a ^ necessar y for ft Court when a 

house to find first whether the honl * f ° P * P arfcition of a dwelling- 

to an undivided family (w). It i 8 only to' The^d "ty * <iwellin 6' hou8e »nd belongs 

divi r f r y and - * o^r^ 

Transferee’s right under clmis* i 

divided Hindu family of that member’s sha purchaser frorn a member of an un- 
family property cannot sue for a partition of that nort^ 01 ^ P ° rtl ° n ° f the anco8fc ral 
to himself by metes and bounds of h's vendol ah 1' ° btBin allotment 

for a suit for partial partition of an Z^d v P ° rti ° n ° f ^ * 

transferee of a coparcener’s share can take ne w u / I property will not he. The 
and that is not a right to a certain share * ** nght than his vendor possesses, 

pert y but a Joint r ‘ht *£ Z Z2 'Z'l' ^ P»' 

of each individual item with an incidental right to nhi • Wnersh, P and enjoyment 
family property and have hi8 9haro him aZ ° f th ° Wh ° le 

debts and liabilities (x). The rights of sueh „ . ** du ° P rovi8 ‘on for family 

« ° f r “ of Wope^t:: ~\::r d i by 8eotJ 

to joint possession or other common or part enjoyment oTth tranflferor 8 
force a partition of the same.” joyment of the property and to en- 


«) 


^vS fgg? thC TranS,Cr of Pr °P crt V Act, 


(u) Durga Charon v. Khundkar (1918) 27 C L T 
441; Ramasami v. Alaeirisami f lonAi 
27 Mad. 381 ; Muhamn^d fa/ary h/a'Zr 
£H*s*»11906) 3 A. L. J. 4li ,os 

f c .°* Transfer o 1 Property Act, IV o/1882 

(.) Stermw. r. K^TvlUS; 

18 


(flu? cli. s£“’"‘“ v ' *"“***>”■. air . 

“IfiTsS V - m - "***“*■»• A. I. R. (1930) 
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S. 44 Liabilities affecting the transferee.— The purchaser of an undivided share of a 

Hindu coparcener gets only an equity to enforce partition and takes the share when 
partitioned subject to all liabilities on it in the hands of his vendor (y). 

At the date of the transfer.— 1 The transferee of a co-sharer cannot be liable 
lor the negligence or misdeeds of his transferor or legal representative subsequent 
to alienation nor can he bo liable for acts of waste done by the legal representative 
of the transferor or his omission to do necessary repairs after the date of the institu- 
tion of the suit for partition ( 2 ). 

Share of a dwelling-house. — Both under this Act as well as the Partition Act (a), 
the share of the dwelling-house in question must belong to an undivided family. 
On a partition " dwelling-house ” would generally mean not only the house itself 
but also the land and appurtenances which wore ordinarily and reasonably required 
for its enjoyment ( b ). Section 4 of the Partition Act has been held to apply to the 
rest of a house, portion of which was separated owing to one member selling his 
interest in it (c). 

Mode of division. Where the mode of division is found inexpedient, section 2 
of the Partition Act gives the Court power to order sale (rZ). 

Undivided family.— This phrase applies to a family divided in status and is not 
restricted to what is ordinarily known as a joint Hindu family. It is an expression 
of general application, and moans a family, whethor Hindu, Mahomedan, Christian, 
etc., possessed of a dwolling-houso which has not been divided or partitioned among 
members of the family (e). The words “ undivided family ” must be taken to mean 
undivided qiui the dwelling-house in question and to l>e a family which owns the 
house but has not divided it. Thoro is nothing in the Act to support tho suggestion 
that tho words wore intended to be used in the narrow and restricted sense as com- 
prising a body of persons who can trace their descent from a common stock. It is 
the ownership and not its actual occupation which brings tho operation of the section 
into play (/). Tho requirements of the section are satisfied if it be shewn that the 
house is an undivided one and the members of tho family occasionally reside therein. 
It is unnecessary to prove that the members of the family constantly resided nor 
is it necessary that they should be joint in food ( g ). 

Court sale. — Section 44 does not apply to a sale by the Court. 

Hindu Law. — The rule enunciated in section 44 does not override the Hindu 
Law (A). 

Transferee from a Hindu coparcener in the Bombay Presidency.— It cannot be 
said that any coparcener has a particular share in any item of the family property. 
He has only an undivided share in tho whole of it. In Bombay it is settled law that 
a coparcener can sell his own interest in joint family property provided there is 

(y) Venkureddi v. Venku Redds (1927) 50 Mad. 

535; Narayan v. Nathaji (1904) 28 Horn. 

201; Udaram v. Ramu (1875) II Bora. 

H. C. 76. 

(*) Chandra v. Abidalli, A. I. K. (1925) Nag. 

68 . 

(а) IV of 1893. scci. 2 and 4. 

(б) Pran Krishna v. Surath Chandra (1918) 

45 Cal. 873 ; Nilkamal v. Kamahshya, 

A. i. I<. (1928) Cal. 539. 

MasiluUah v. Umrao, A. I. R. (1929) All. 414. 

Dai Uirakore v. Trihamdas (1908) 32 Bom. 103. 

Sivaramayya v. Kapa Venkata (1930) 53 
Mad. 417 ; Khirod* Chunder v. Saroda 



/'rasad (1910) 12 C. L. J. 525 ; Sultan Degam 
, V - , ‘ Prasad (1908) 30 All. 324; t Man- 

... y- Vmrao,* A. I. R. (1929) All. 414. 

(/) Nilkamal v. Kamahshya, A. I. R. (1928) Cal. 
539 ; Sultan Degam v. Uebi Prasad (1908) 
00 324 • y<*”**n v. Vasudev (1899) 

-3 Born. 73 ; Khirode Chandra v. Saroda 
, Projarf, 12 C. L. J. 525. 

{C) v ’ Adhar Chandra, A. 1. R. 

23 9 ifom fl 73 23 ' 5 Vaman v Vasudev (188» 

(A) Kola Dalabadra v. Khetra Doss (1916) 

M. L. I. 275. ' 


\# * 
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valuable consideration for it (i). Under the Mitakshara as interpreted in the 
Bombay Presidency a purchaser cannot got joint possession of the share but is 
only entitled to a declaration of his rights that lie has acquired the interest of the 
vendor and a declaration that he be left to recover that interest by soparate suit for 
partition in which all necessary parties and properties should be joined O'). The 
relief can only be given by way of a suit for a general partition (k). Joint possession 
cannot bo given to the vendee (/). The sale is valid even though the deed takes the 
form not of the sale of his interest but of a sale of the whole (m). And where a 
stranger purchases a particular portion of the joint family property from one of the 
coparceners in a joint family he is entitled to file a suit against the other members 
of the family for partition and on partition, if possible, the property which he has 
purchased as belonging to a certain coparcener should be given to him as his share (n). 
The Madras High Court has also held that a purchaser of the interest of a coparcener 
must sue for general partition (o). A contrary view has been taken by the Allahabad 
High Court (/>). 

The following propositions were laid down so far as the Presidency of Bombay 
is concerned with regard to the rights and remedies in the case of a purchase by a 
stranger of an undivided share in a joint Hindu family in Bhau v. Buriha (q). 

(1) A stranger-purchaser of the undivided share of a coparcener in a joint 
Hindu family, if out of possession should not bo given joint possession with the 
other coparceners, but should be left to his remedy of a suit for partition (r). 

(2) On the other hand, a coparcener, who has been excluded, may obtain 
joint possession with such a purchaser who has obtained possession of the joint- 
family property ( a ). 

(3) The purchaser in possession need not be ejected in a suit for recovery of 
possession brought by an excluded coparcener but can be declared to be entitled to 
hold (pending a partition) as a tenant in common with the other coparceners (*)• 

Alienee of share In a Hindu coparcenery in the Madras Presidency. — The 
following rules are deducible from the authorities as to the position of such an alienee 
according to Mitakshara in the Presidency of Madras. 

(1) When a coparcener alienates his share in certain specific family property 
the alienee does not acquire any interest in that property but only an equity to 
enforce his rights in a suit for general partit ion of the entire family property. The 
transferor remains a member of the coparcenary until partition is effected (u). 


(t) Pandu Vittoji v. Goma Ramji (1919) 43 Bom. 
472 ; Ishrappa v. Krishtxa (1922) 46 Bom. 
925 ; Suraj Bunsi Kocr v. Shco Pershad 
Singh (1879) 5 Cal. 6 I. A. 88. Balgobind 
Das v. Narain (1893) 15 All. 339, 20 I. A. 
116. (148) 

(j) Pandu Vittoji v. Goma Ramji (1919) 43 Bom. 
472. 

(h) Ishrappa v. Krishna (1922) 46 Bom. 925; 
Balaji v. Ganesh (1881) 5 Bom. 499; 
Krishnaji v. Sitaram (1881) 5 Bom. 496; 
Pandurang v. Bhaskar (1874) 11 Bom. 
H. C. 72. 

(0 Dundayal v. Jugdeep Narain 4 I. A. 247 
(187/) 3 Cat 198 ; Hardi Narain v. Ruder 
Perkash , 11 I. A. 26 {1883) 10 Cal. 626. 

(m) Pandu Vittoji v. Goma Ramji (1919) 43 Bom. 

472; Vadivelam v. Natesam (1912) 37 
Mad. 435 ; Marappa Gaundan v. Ranga 
sami Gaundan (1899) 23 Mad. 89. 

(n) Dhulabhai v. Lala Dhula (1922) 46 Bom. 28; 

Pandurang v. Bhaskar (1874) 11 Bom. 


H. C. 72 ; Udaram v. Ranu (1875) 1 1 Bom. 
H. C. 76; Kamlasamv v. Velayutha (1927) 
50 Mad. 320. 

(0) Man jay a Mudati v Shantnuga Mudali (1915) 

38 Mad. 684 ; Iburamsa v. f heruvenkatasami 
| (1911) 34 Mad. 269. 

( P ) Ram Mohan v. Mul Chand (1906) 28 All. 39. 

(q) (1926) 50 Bom. 204. 

(r) Balaji Ananl v. Ganesh Janardan (1881) 

5 Bom. 499; Pandu v. Goma (1918) 43 
Bom. 472 ; Ishrappa v. Krishna (1922) 
46 Bom. 925. 

(5) Bhiku v. Puttu (1905) 8 Bom. L. R. 99. 

(1) Babaji v. Vasudev (1876) 1 Bom. 95 ; Kallapa 

v. Venkatesh (1878) 2 Bom. 676; Dugappa 
v. Venkatramnaya (18S0) 5 Bom. 493; 
Bala ) i v. Ganesh (1881) 5 Bom. 499. 

(u) Man jay a Mudali v. Shanmuga Mudali f 1915) 
38 Mad. 684 ; Subba Row v. Ananthanara 
yana Aiyar (1912) 23 M. L. J. 64; Ibu 
ramsa Rowthan v. Theruvenkatasami ( 191 1) 
34 Mad: 269 dissented from. 
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(2) The alienee cannot sue for partition and allotment to him of his share of 
the property alienated (t>). 

(3) Such an alienee has no right to possession and no status as a tenant in 
common although he might have obtained possession of the property in execution 
of the decree against one of the coparceners (u>). 

(4) When a coparcener became an outcaste and was driven out of the family, 
and did not enjoy family property for over twelve years, it amounted to exclusion’ 
and the right to recover his share is barred (x). 

(5) When such purchaser fails to apply for amendment of his plaint after an 
issue is raised questioning the frame of the suit, his suit is liable to be dismissed (y). 

(6) The alienee need not be directed to institute a separate suit to work out 
his rights by a partition, but was entitled in the coparcener’s suit as a defendant to 
get a decree for partition and claim to be allotted the item purchased by him in 

respect of his vendor’s share, if that was inconsistent with the rights of other co- 
parceners (z). 


(7) The alienee is not entitled to any mesne profits in respect of his share for 
the period between the date of his purchase and the date of his suit for partition (a). 

(8) A purchaser of the undivided share of a member of a joint Hindu family 
does not thereby become a tenant in common with other members (6). 

As regards the other provinces of India, most of the cases relate to Court sales 
of a coparcener’s share where according to Mitakshara Law the right of a coparcener 
to alienate the undivided share is different from Bombay and Madras. In those 
provinces one coparcener has no authority without the consent of his co -sharers to 
mortgage or sell his undivided share in a portion of the joint family estate in order 
to raise money on his own account and not for the benefit of the family (c). 

Persons entitled to claim partition.— As a general rule, every joint owner is 
entitled to partition, viz., to be placed in a position to enjoy his own rights separately 
or without any interruption or interference by his co-sharer. The general rule 
must, however, be taken subject to exceptions and qualifications dependent upon 
the nature of the thing owned jointly, the nature of the interest of the party claiming 
partition, the nature of the terms and conditions on which the different joint owners 
held their respective interests. 


It has been held that “ partition ” is applicable only to those suits in which 
the plaintiff seeks to convert his joint ownership and joint possession of the whole 
property into separate ownership and separate possession of a portion of the pro- 
perty. Therefore, a partition suit lies only when the plaintiff and the defendants 
have unity of interest or title in the property sought to be partitioned and unity 


(f) Manjaya Mudali v. Shanmuga Mudali (1915) 
38 Mad. 684 ; Venkatarama v. Meet a 
Labai (1890) 13 Mad. 275: Palani Konan 
v. Masakonan (1897) 20 Mad. 243 ; Ram- 
kishore Kedarnath v. Jainarayan Ratna- 
rackhpal (1913) 14 M. L. T. 163. 

(«) Manjaya Mudali v. Skanmuga Mudali 
(1916) 38 Mad. 684: Deendayal Lai v. 
J urdeep Narain Singh (1878) 3 Cal. 198, 
4 I. A. 247 ; Sura) Bunsi Koer v. Sheo 
P triad Singh (1880) 5 Cal. 148 6 I. A. 
88 ; Hardi Narain Sahu v. Ruder Perkask 
Mister (1884) 10 Cal. 626, 11 I. A. 26. 

(*) Manjaya Mudali v. Skanmuga Mudali (1915) 
38 Mad. 684. 

(y) Manjaya Mudali v. Skanmuga Mudali (1915) 
88 Mad. 684 j Subba Row v. Anantka- 
narayana Aiyar ( 1912) 28 M. L. J. 64. 


(*) Ramasami Aiyar v. Venkatarama Ayyar 
(1923) 46 Mad. 815; Ramkishore v. Jai- 

. > *l 9l 2> . 1 ° Cal - 966 (P- c.). 

(a) Maharaja of Bobbili v. Venkataramanjulu 
, . t . N * xdu . ( 1916 ) 39 Mad. 265. 

(b) Maharaja of Bobbili v. Venkataramanjulu 

, , ^Natdu (1916) 39 Mad. 265. 

M De f!^y a i^ L r v - J^gdeep Narain Singh 
(1877) 3 Cal. 198, 4 I. A. 247 ; Hardi Narain 
Sahu yr. Ruder Perkask Misser (1883) 10 
®26, 1 1 1 I. A. 26; Suraj Bunsi Koer 
v. Sheo Persad Singh (1879) 5 Cal. 148, 
6 I. A. -88; Madho Parshad v. Mchrban 
Smgh (1891) 18 Cal. 157, 17 L A. 194 ; 
Amor Dayal v. Har Parshad (1920) 5 P. 

; / fl i Narain v. Mahabir Prasad 
(1927) 2 Luck. 226. 
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of possession (<f). Equally partition can be had between parties one of whom owns S» 44 
an interest subordinate to the other («). The Privy Council has held that the right 
of partition exists when two parties are in joint possession of land under permanent 
titles although their titles may not be identical (/). In a suit for partition the 
plaintiff should establish that he and the defendant are not only joint owners but 
also entitled to joint possession as the object of the suit is to transfer the joint posses- 
sion into possession in severalty ( g ). The Court must in each case determine 
whether the balance of convenience is in favour of allowing partition (h). 

A lessee for a term of years is entitled to partition though that partition can 
only last for the period of his lease (t). And a lessee of shares of some lessors in an 
entire village and of shares of other lessors in a portion is entitled to maintain a suit 
for partition as to portion jointly held by him and some lessors (j). So also a suit 
for partition by a lessee against co-sharers of lessor is maintainable ( k ). But a 
purchaser of an undivided two-thirds share in huts used as residence by a joint 
Hindu family could not be given a decree for joint possession. The proper course 
to follow is either to direct delivery of possession by partition, in execution proceed- 
ings or to leave the purchaser to his remedy by a separate suit for partition (l). 

And an alienee from a member of a joint Hindu family is not entitled to possession 
of the alienor’s share as a tenant in common. His only right is to obtain by a suit 
for partition the share to which his alienor is entitled (m). There is no fixed rule 
of law that a property held in temporary right cannot be partitioned, the only rule 
being the rule of convenience. Tenants would be entitled to partition under the 
section unless it could be proved there was some disability against partition (n). 

In the absence of proof of inconvenience to other co-sharers a patnidar whose right 
extends over only a fractional share of one of many mouzaha in the zemindari is 
entitled to maintain a suit for partition (o). 

The estate of a deceased Burman Buddhist vests in his heirs on his death, but 
there is no analogy between their position and that of the coparceners of a joint 
Hindu family under the Hindu Law. In the former case the estate does not vest 
collectively or jointly but each heir gets a definite fraction in every portion of the 
estate of the deceased which vests in him separately and individually which he is 
entitled to claim. He cannot be decreed to be with the co-heir a joint owner or 
joint tenant of the property nor is he entitled to joint possession of the property 
with them. A Burman Buddhist heir is not entitled to maintain a partition suit 
in the strict sense of the word and his suit for division of the inheritance must be an 
administration suit (p). 

Partial partition. A suit for partition of a portion of the joint estate is main- 
tainable when it is the only property held jointly by the plaintiff and the defendant(tf). 

Tenant In common. The result of the authorities is that according to the 
Mitakshara a purchaser of a share in a Hindu coparcenery is a tenant in common 
w ith the coparceners o ther than his alienor in Bombay, but not according to the 

(J) Girija Kanta v. Mohin Chandra (1915) 20 
C. W. N. 675. 

(m) Kota Balabadra v. Khtira Doss (1916) 31 
M. L. J. 275. 

(n) Rajanimohan v. Sambhunath (1930)I57|Cal. 

(o) Uma Sundari v. Benod7Lal’t 1907) 34 Cat 
1 026. 

(P) Ba Tu Ttut Su (1927) Rang. 

(f) Radha Kanta v. Ripro Das ( 1905 ) 1 C.L.J. 40, 

* • T 


(d) htaung Ba Tu v. Afa Thet Su, A. I. R. (1923) 
Rang. 73. 

(r) Hemadri v. Ramani (1897) 24 Cal 575. 

(f) Bhagwat v. Bipin Bthari (1910) 37 Cal. 918 
P . C. 

(c) Durga Charan v. Kkundkar (1918) 27 C. L. J. 

44 1 . 

(A) Hemadri v. Ramani (1897) 24 Cal. 575. 

(•) Ramasami v. Alagirisami (1904) 27 Mad. 361. 
0) Ramasami v. Alagirisami (1904) 27 Mad. 381. 
(A) Sri Chandra v. Mahima Chandra (1916) 28 
v* I* 2Sl f 
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Ss. 44-45 recent rulings of the Madras High Court. In the other Provinces the question does 

not arise as alienation is prohibited except, with the consent of the other coparceners. 

Official Receiver. — Although an Official Receiver, on the insolvency of a Hindu 
father, can sell the family property including the son's share therein, still the pur- 
chaser from the Official Receiver is not entitled to apply, under section 4 of the 
Provincial Insolvency Act, 1020. for delivery of possession of the property in so far 
as the son’s share is concerned ; his remedy would be by instituting a regular suit 
for possession in the ordinary Civil Courts : but the Official Receiver or the pur- 
chaser is entitled, in so far as the insolvent’s share is concerned, to be given joint 
possession of the property, on an application filed under section 4 of the Act (r). 

Official Assignee. — Where the managing member of a joint Hindu family, 
consisting of himself and his sons, is adjudicated an insolvent the interest of the 
sons does not vest in the Official Assignee by reason of the adjudication although 
it would be competent to the latter to deal with their shares, if the debts of the 
insolvent were of such a nature as to be binding on their interest. 

The Official Assignee as representing the managing member, is entitled to joint 
possession with the sons of the family property. 

There are certain rights of a managing member which the Official Assignee 
cannot exercise by reason of tho personal nature of the rights, such as the right to 
live in the family house or to share in the family meals ; but the latter is entitled to 
all other rights of the insolvent including the right to possession (#). 

45. Where immoveable property is transferred for 

consideration to two or more persons, 
consideration. for and such consideration is paid out of a 

fund belonging to them in common, they 
are, in the absence of a contract to the contrary, respec- 
tively entitled to interests in such property identical, as 
nearly as may be, with the interests to which they were 
respectively entitled in the fund ; and, where such consi- 
deration is paid out of separate funds belonging to them 
respectively, they are, in the absence of a contract to the 
contraiy, respectively entitled to interest in such property 
in proportion to the shares of the consideration which they 
respectively advanced. 

In the absence of evidence as to the interests in the 
fund to which they were respectively entitled, or as to the 
shares which they respectively advanced, such persons 
shall be presumed to be equally interested in the property. 

Generally. — Sections 45, 46 and 47 relate to transfer to and by two or more 
persons. The words “ respectively ” and “ proportion ” aro words of severance 
and their employment in section 46 makos it clonr that tenants in common and 


(O Vtnkalram V. Chokkier MB28) 51 Mad. 567. 
(f) The Official A%iifnts_of Madras v. Kama • 


chandra (1023) 46 Mad. 54. 
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Three tests. — The section deals with three classes of funds on a transfer of 
immoveable property to two or more transferees and indicates the measure of interest 
taken by each. They are : — 

(1) Common fund. 

(2) Separate fund. 

(3) Presumptive joint fund. 

The respective interests the transferees take in the property in case (1) are 
identical with their respective interest in the fund ; in case (2) in proportion to the 
shares respectively advanced ; in case (3), where there is no evidence of their interest 
in the fund, equally. 

Modification. — Of the above three rules, the first two are subject to modifica- 
tion by contract to the contrary between the transferees entitled to the funds, 
while the third is subject to evidence adduced. 

Common fund. — Property purchased out of common fund is held in shares in 
proportion to the interests of the transferees in the common fund (r). 

Separate funds. — When mortgagees advance moneys according to the shares 
specified in the mortgage deed their rights in the mortgaged property will be propor- 
tionate to their interests (w). 

Volunteers. — The section deals with transfers for consideration. Its principle 
has no application to gifts ( x ). " 

Revenue sale. — Where the owners, having committed default in paying revenue, 
their property was sold and purchased by them at the sale by the Collector, who 
issued a certificate to them jointly, it was held that they had equal shares notwith- 
standing their original shares being unequal (r/). 

Presumption. — Where there is no specification of the shares of the purchasers 
the rule of presumption laid down in the section applies and they are deemed to be 
entitled to the property in equal shares (z). The rule of presumption laid down in 
paragraph 2 applies when no evidence is available and not where evidence is available 
but not adduced (a). 


not joint tenants are referred to ( t ). In case of a joint tenancy there must be unity 
of possession, unity of interest, unity of title and unity of time. It has been held 
by the Allahabad High Court that conveyance of land to two or more persons without 
words indicating the intention that they are to take as tenants in common, consti- 
tutes a joint tenancy (u). The same principle would apply to a transfer of property 
to husband and wife to whom the English Law applies. This section is supple- 
mentary to section 44. 


Various incidents of Joint tenancy and tenancy In common in English Law. — 
The essential difference between the two is'that tenants in common hold their lands 


(I) Torret v. Frampton (1654) Style 434, 58 E. R. 
840; Le Gros v. Cockerell (1832) 5 Sim. 
384 , 58 E. R. 380. 

(u) Mankamtia Kunwar v. Balkishan Das (1906) 
28 All. 38. 

(») Parsotam v. Janki Bat (1007) 29 AIL 354 
(364). 

(•) Par tab v. Nekal Singh, A. I. R. (1026) AIL 


676. 

(x) Arakal Joseph Gabriel v. Domingo Inas (191 1) 

34 Mad. 80. 

(y) Debt Pershad v. Ml. Aklio (1899)[4 C4 W. N. 

465. 

(*) Abdullah v. Ahmad. A. I. R. (1929) All. 817. 
(a) Ram Pher v. Ajudhia Singh, A. I. R. (1825) 
Oudh 869. « ' 
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S. 45 either by several titles or by several rights but joint tenants hold by one title and 
y one right, but there is no difference between them as to possession and manner 
of taking the profits (6). Notwithstanding the leaning of late to a tenancy in com- 
mon, an interest given to two or more, either by way of legacy or otherwise, is joint 
unless there are words of severance or an inference arises from the nature of the 
transaction (c). There is a difference between words which create a tenancy in 
common in a will and in a conveyance : for the words equally to be divided, in a will, 
create a tenancy in common not by force of the words themselves but by the intent 
of the testator, that there should be no survivorship. 

There were two ways of creating a tenancy in common by conveyance, viz., 
either by limiting it to them expressly as tenants in common, or else by limiting a 
moiety, or a third, or other undivided part, to one ; and the other moiety, or third 
to another, etc., for, if otherwise, though the words “equally divided ” be used,’ 
yet they shall signify only an equal division and proportion of the profits (d). Where 
persons contributed rateably to the purchase-money they were held to be tenants in 
common (e). In case of a joint tenancy a receiver could be appointed (/) A joint 
tenancy may be severed. There is nothing hard, severe or unreasonable in the law 
of jomt tenancy, there being always an equal chance of survivorship in all the joint 
tenants. If any of them had a bad opinion of their own lives they may sever In) A 
marriage of a woman who is a joint tenant in freeholds or leaseholds does not operate 
as a severance of her joint tenancy (A). It may also be severed by conduct (*), or 
by alienation of the interest of one joint tenant (j). But an actual alienation, not 
a mere declaration of one of the parties, is necessary (k). Nor will a deed of gift 
by one joint tenant of his moiety to his wife effect a severance (Z), being voluntary 
and without consideration. A demise by one of two joint tenants of his part to the 
other severs the joint tenancy (m). As between tenants in common, possession 
by one is possession of the other («). There is no fiduciary relation between them (o). 

W here one tenant in common receives all the profits his liability i 8 to account to the 
other only for what he receives more than what comes to his just share (p). But 
for ordinary repairs a tenant in common has no right of action against his co-tenant 
mr contribution ( q ). A tenant in common in occupation is not liable to the other 
for waste (r). But after a decree in a partition suit ho may be restrained by injuno- 
tion ^om destroying or wasting the property (,). Tenants in common cannot 
make a joint lease for their estates are several and distinct and there is no privity 
between them (t). And when two tenants in common join in a lease it operates as 

a several lease of each and the confirmation of the other. It cannot be pleaded as 
a joint demise (u). 


(6) Pullen v. Palmer (1696) 3 Salk. 207, 91 E. R. 
780. 

(c) Motley v. Bird (1798) 3 Vcs, Jun. 628. 30 

E. R. 1192. 

(d) Stringer v. Phillips (1730) as reported in 1 Eq. 

Cas. Abr. 291, n. 21 E. R. 1053. 

(*) Lake v. Craddock (1733) 3 P. Wras. 158. 
24 E. R. 1011. 

(/) Hills v. Webber (1901) 17 T. L. R. 513. 

(t) Staples v. Maurice (1774) 4 Bro. Pari. Cas. 

580, 2 E. R. 395. 

(A) Palmer y. Rich (1897) 1 Ch. 134. 

(») Williams v. Hensman (1861) 30 L. J. Ch. 878, 
70 E. R. 862: Leah v. Macdowall (1862) 
32 Beav. 28, 55 E. R. 11. 

Hi . I vw '* (**»«) Cr0 - EU *- S 3 * 78 E. R. 299. 
(*) IjPftrick* v, Powlet (1740) 2 Atk. 64, 26 E. R. 


430. 

(/) Moyse y. Gyles (1700) Prcc. & Ch. 124, 24 

xi. K. oO. 

(m) Cajgry. Fletch* (1865) 34 L. J. Q. B. 187, 

(«) (1739) 2 Eq. Cas. Abr. 

(o) Kennedy y. De Trafford (1897) A. C. 180. 

82 V-. Ea *°n (1851) 17 Q. B. 701. 

ri r. & V - D ? k 2° n O® 84 ) 6 * * * * * * * * 15 Q- B- D. 60. 

' " v - Gr tffies (1863) 8 L. T. 758. 

n T - Hobs °* ( ,86 9) 39 L. ). Ch. 270. 

(t) He g h % U y^- W"ton (1764) 2 Wils. 232, 95 

(u) OyUs v. Kempt 1677) Freem. K. B. 235, 

aw U* K. loo. 
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46. Where immoveable property is transferred for 

consideration by persons having distinct 

Transfer for considera . . . . , - 

i‘on by persons having interests therein, the transferors are, in 
•iistmct interests. absence of a contract to the contrary, 

entitled to share in the consideration equally, where 
their interests in the property were of equal value, and, 
where such interests were of unequal value, proportion- 
ately to the value of their respective interests. 


S. 46 


Illustrations. 

(a) A, owning a inoiety, and B and C each a quarter share, of mauza Sultanpur, 
exchange an eighth share of that mauza for a quarter share of mauza Lalpura. There 
being no agreement to the contrary, A is entitled to an eighth share in Lalpura, 
and B and C each to a sixteenth share in that mauza. 

(b) A, being entitled to a life-interest in mauza Atrali and B and C to the 
reversion, sell tho mauza for Kb. 1,000. A’s life-interest is ascertained to be worth 
Rs. 000, the reversion Rs. 400. A is entitled to receive Rs. 000 out of the purchase* 
money, B and C to receive Rs. 400. 

Section 46 contrasted with section 45. — As section 45 deals with the respective 
interests taken by two or more transferees in the property transferred as dependent 
upon their interests in the consideration, section 40 deals with interest of two or 
more transferors in the consideration as dependent upon their respective interests 
in the property transferred. The former section relates to transferees, the latter 
to transferors. Both deal with tenants in common. Section 40 speaks of distinct 
interests which cannot exist in a joint tenancy. Section 40 is the converse of sec- 
tion 45. 

Two tests. — The section deals with two classes of transferors, viz., those having 
interest in the property of 
(i) equal value 
(ii) unequal value. 

In case (i) they share in the consideration equally, in case (ii) proportionately 
to the value of their respective interests. 

Modification. — The rule in the section may be modified by the transferors by 
contract to the contrary. 

Volunteers. — As consideration is an essential ingredient in the section ite 
principles do not apply to gifts. 

Persons having distinct Interest. — It is not necessary that the transferors 
should belong to the same class such as vendors, lessors or mortgagors; they may 
belong to different classes such as mortgagor and mortgagee, lessor and lessee, 
tenant for life and roversioner, tenant for life and remainderman. 

Consideration. — This may consist of money or lands taken in exchange as in 
illustration (a) to the section. 

Co- widow*. — Under the Mitakshara, the estate which two Hindu widows take 
by inheritance is not several but a joint estate for life (v). 

(v) Ram Piyari v. Mulchand (1885) 7 All. 114; 

Gajabatki Nilmani v. Gajapalhi Radha- 
mam. (1878)^1 JlUd. 280, 4 I. A. 212. 


Bhugwandecn v. Myna Bat t (1867) 11 M. f. 
A. 487. 
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Ss. 47-48 


47. Where several co-owners of immoveable property 

Transfer b co-o e transfer a share therein without specifying 
of share in common that the transfer is to take effect on any 

propert> particular share or shares of the trans- 

ferors, the transfer, as among such transferors, takes effect 
on such shares equally where the shares were equal, and, 
where they were unequal, proportionately to the extent of 
such shares. 


Illustration . 

A, the owner of an eight -anna share, and B and C, each the owner of a four-anna 
share, in mama Sultanpur, transfer a two-anna share in the mauza to D, without 
specifying from which of their several shares the transfer is made. To give effect 
to the transfer one-anna share is taken from the share of A, and half-anna share 
from each of the shares of B and C. 

Share or shares of the transferors. — When several co-owners of immoveable 
property transfer a share or shares therein such transfer takes effect on shares : — 

(1) Equally when their shares are equal. 

(2) In proportion to the extent of their shares when such shares are unequal. 

The section is complimentary to section 46 which deals with how consideration 
is to be shared in similar circumstances. Section 47 deals with transfer of a fraction 
while section 46 deals with transfer of the whole. 


48. Where a person purports to create by transfer 

at different times rights in or over the 
««»!!??>■ tn!nsfe f ight> same immoveable property, and such rights 

cannot all exist or be exercised to their 
full extent together, each later created right shall, in the 
absence of a special contract or reservation binding the 
earlier transferees, be subject to the rights previously 
created. 

Maxim. — This section is based on the English maxim, “ qui prior est tempore, 
potior est jure ” subject to certain exceptions to be noted hereafter and subject to 
special contract or reservation binding the earlier transferees. 

Essence of the rule of priority. — The principle of priority expressed in this 
section is that when a person by two or more instruments creates rights over the 
same immoveable property and the essential incidents of the prior instrument 
conflict with the essential incidents of a subsequent instrument, the rights created 
i y the subsequent instrument shall be subject to the rights created by the prior 
, instrument unless such is excluded by a reservation in the prior instrument as a 
result of a special contract ( w ). 

A familiar example is in the case of a lease where the lessee usually stipulates 
that on a sale of the property the lease shall determine notwithstanding the residue 
of the period stipulated. Cases under the section can only arise when the owner 

(V MotichandXv. Sarun (1005) 29 Bom. 46; 8 All. 409 (418) ; Sitbadh v. Ragunath (166*) 

Narayan v. Laxuman (1005) 29 Bom. 42: 7 All. 568 (572). 

Karamat Khan v. Sami-ud-din (1886) 
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SECS. 47-48.] 


( 2 ) 

(3) 

( 4 ) 
( 6 ) 
( 6 ) 


of the immoveable property has not parted by the prior transfer with his full pn , 
pnetary interest. 

Requisites of the section. — The rights must he created : 

(1) at different times; 

in favour of different transferees : 
over the same immoveable property ; 
they must be such as cannot all exist together ; 

they must be such as cannot be exercised to their full extent together : 
by the same or different transferors. 

Transfer.— Includes a mortgage by deposit of title-deeds (x). And that this 

.s so is supported by reference to section 58 (f) of the Transfer of Property Act and 

e proviso to section 48 of the Registration Act, In India there is no distinction 
between a legal and equitable mortgage (y). 

oof if lgh<S n ! ed , " 0t be cre “' ed by ,he some person.— The antagonistic deeds need 

exec, it rrr by 8amB p6rSOn Under * hp 8ection - The first deed may be 
executed by the transferor, the second by his assignor or his heir. So far as the two 

'mT ' S ‘ <iifferent tim03 ’ right9 in 0r ° vor 8a "m immoveable property 

comes 72 “T ° r T Cann0t ^ BXerCiSe ' 1 10 th6ir ,nU -ction 

Registration" AcT *°v b *5““ th<! 8ectlon bears a similarity to section 50 of the 

bythe slme ; C , de8lS W ' th riVal hocuments which need not be executed 

oy tne same person (z). 

applicable° who 'tt‘ -V* £ " rC ' S ' d *° ,helr ,u " ‘ogether.-Tlie principle i, 

effect tn h the ; nstrument8 in OPOstion are conflicting (u) and not where lega] 
effect can be given to one without infringement of the other (6). 

factor°c) e5Sl0n ' _ThO d< “ e ° f tTan8,0r and n °* P osse88ion i8 tb ° determining 

°‘ e « cu,| on. not registration, the decisive ffactor.— The principle of the 
when the TiiZ T °' ,“ y C °" 9id - a ‘ i - registration. It is "applicable orty 
' of the plrtstrulnr 0 A m0 A in de,ea8a " ca ° f a " — « a > modern 

XVI O, .008, a registered doc^ment^pe^mm^time IrrnnwMchit^would have 

1 ~i»zrzzzzT tion th6reof had b ~- — - ^ 

nrr *° the •— 

“r z 1 ,o ;:i r ““ zzzzzzzz 

loans, even of any P IoTn raised aT^lmlVl 16 pr ° pe8ty takes Precedence of all other 

Again, priority i a last hv * ^ a e ^ or tJie P re ®ervation of the property (e). 

tionod in sections 78 a^^ 


S. 48 


U) Wa n93o[°n ^ uVJ? b , Stt J ional ha,lk - Ltd. 
19J0) 11 Lih. 564 ; Gukul Dass v 

4 U) tK r Ke and A l*" cy Co (1906) 33 Cal 

: S“' 

' C v ll ? l .. v - Ra "“h*ndra (1898) 22 Bora 213 • 
ft., s ;.v*3?*p V : Nana ( ,903 > 27 Bora. 408 ’ 

568^572?? v R ^hunuh (1885) 7 All 

. suf?Af ws, j*- *■ *. 

fiSSSffV* 5^^(1888) 9 Mad. 495 ; 

Kamaraja v. AtunadnUa (1884) 7 J|»d. 


6 4 Bom SV> l93 g< * i4M/ v ' Lhaichand (1882) 

(«) X a ray an v. Laxuman (1905) 29 Bora. 42 • 
td\ r,S» M £ hfc, v V Va " a < 1903 ) 27 Bom. 408. ’ 

(d) Gjp , a ‘ R ™ w b* ck,n l V««>. A. I. R. (1926) 
All 549; Buultshn v . Somnath (1916) 

>9 Bom J 48 8 \- * 1ottchand (1905) 
29 Bom -\ arayan v - Laxuman (1905) 

8 Bora 182 2 ’ taya v ’ Nara y*" (1884) 

/a %* rid hariv. Dhirendra (1907) 34 CaL 427 
f ,ec - 1 ndlan Regitt ration Act 
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Ss. 48-49 Auction-purchasers. — As between competing auction-purchasers, the principle# 

which govern preference are the same as those which regulate the claims of priority 
among mortgagees (<7). 

Priority of operation of deeds executed on the same day.— When two deeds are 
executed on the same day, the Court must inquire which was in fact executed 
first (/i), but if there is anything in the deeds themselves to shew an intention, 
either that they shall take effect pari passu or even that the later deed shall take 
effect in priority to the earlier, in that case the Court will presume that the 
deeds were executed in such order as to give effect to the manifest intention of the 
parties (t). In case of mortgagees, where by evidence it cannot be ascertained 
which takes priority, they take as joint tenants or tenants in common (j). 

Concurrent leases. — A familiar illustration of the section is to he found in 
concurrent leases dealt with in the chapter on Leases. 


Transferee's right 
under policy. 


49. Where immoveable property is transferred for 

consideration, and such property or any 
part thereof is at the date of the transfer 
insured against loss or damage by fire, 
the transferee, in case of such loss or damage, may, in the 
absence of a contract to the contrary, require any money 
which the transferor actually receives under the policy, 
or so much thereof as may be necessary, to be applied in 
reinstating the property. 


The section. The section does not come into operation until the transfer is 
executed as the words “ transferred ” and “ at the date of transfer ” indicate. The 
marginal note is not correct. The transferee has no right under the policy. His 
rights under the section are against the transferor (1) on the moneys actually 
received by the transferor, and (2) to be applied in reinstating the property. 

The Law of Property Act, 1925,-Section 47 (1) of this Act enacts as follows 
“ Where after the date of any contract for sale or exchange of property, money 
becomes payable under any policy of insurance maintained by the vendor in respect 
of any damage to or destruction of property included in the contract, the money 
shall, on completion of the contract, be held or receivable by the vendor on behalf 
of the purchaser and paid by the vendor to the purchaser on completion of the 
sale or exchange, or so soon thereafter as the same shall be received by the vendor.” 

By sub-section (3) the above rule is made applicable to a sale or exchange by 
an order of the Court. 


The above section differs from the present one inasmuch as the destruction 
referred to is caused before the transfer. Moreover, under English Law the pur- 
chaser under a contract of sale is the equitable owner thereof. 

Reinstatement.— The transferee has no right to be reimbursed for his loss. 
His only right is to reinstatement. He cannot claim the insurance moneys when 
he is a mortgagee in discharge or reduction of the amount due to him. 


(f) Baijanath v. Bhimappa (1901) 3 Bom. L. R. 
92. 

Ik) 6 art lid* v. Stlkstom & Dod worth Coal & Iron 
Co. (1882) 21 Ch. D. 782 : Ramratan v. 
BUhun Ckand (1908) 11 C. W. N. 783. 


(i) Gar t side v. Silkstone & Dodworth Coal & 
Iron Co. (1882) 21 Ch. D. 762. 

W Ra ™ ra,a » v. Biskun Ckand (1906) 1 1 C. W. N . 
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Policy of Insurance. — A fire insurance is a contract, of indemnity and where 40. 

there is a contract of indemnity no more can be recovered by the insured than the 
amount of his loss. Only those can recover who have an insurable interest and they 
can recover only to the extent to which that insurable interest is damaged by the 
loss. An unpaid vendor is a trustee in a qualified sense only, and is so only because 
he ha9 made a contract which a Court of Equity will give effect to by transferring 
the property sold to the purchaser, and so far as he is a trustee he is so only in 
respect of the property contracted to be sold. Of this the policy is not a part. 

Upon payment of the amount of loss the insurer is entitled to be put into the place 
of the insured ; and if at a subsequent time the assured receives compensation from 
other sources for the loss sustained by him, the insurer is entitled to recover from 
the assured any sum which he may have received in excess of the loss actually 
sustained by him ( k ). 

Vendor and purchaser. — Under English Law, a contract of sale makes the 
purchaser an equitable owner, whilst under Indian Law it creates no interest for 
the purchaser. A policy of fire insurance is a contract of indemnity, the insurance 
company being liable to make good the actual loss sustained by the assured. Prior 
to the Law of Property Act, 1925, it was settled law that “ on the sale of a thing 
insured no interest in the policy passes to the vendee unless at the time of the sale 
the policy be assigned either expressly or impliedly” (/). 

In England between vendor and purchaser a case arose (m) where a fire occurred 
after the contract but before completion. It was held by Brett and Cotton, L. J.J., 
affirming the decision of Jessel, M.R., that the purchaser who had completed his 
contract, was not entitled as against the vendor to the benefit of the insurance. 

They, however, doubted whether as between the vendor and the insurance company 
the former could retain the moneys. This expression of doubt gave rise to the case 

of Cat tel lain v. Preston (n). As the vendor in Rayner v. Preston (o) had received 

• 

not only the insurance moneys from the company but the sale was afterwards 
completed and the purchase -money agreed upon was also received by him without 
any abatement on account of the damage by fire, it was held that the company was 
entitled to recover a sum equal to the insurance money from the vendor for their 
own benefit. In a Rangoon case (p) it was held that a purchaser under a contract 
of sale had an insurable interest under the following circumstances. The property 
was insured on the 10th October 1928 and was conveyed on the 16th August 1929. 

On the same day subsequent to the conveyance the original vendor entered into an 
agreement with the purchaser for a repurchase of the property by 3 1st December 
1929. On the 12th October 1929 the policy was renewed for a further period of 
one year to 12th October 1930. Before the conveyance was executed by the pur- 
chaser to the original vendor as stipulated the property was destroyed by fire on 
the 19th April 1930. 


Mortgagor and mortgagee. — As between these it is usually provided in the 
mortgage itself that on occurrence of a fire the mortgagor shall receive the mortgage- 
money and employ it either in reinstating the property or in repayment to the 
mortgagee according to the latter’s option. Such a case would fall, in the absence 
of a contract to the contrary, within the provisions of this section. There are further 




Darrell v. Tibbitts (1880) 5 Q. B. D. 560; 
North British Mercantile Insurance Co. v. 
London Liverpool & Globe Insurance Co. 
(1876) 5 Ch. D. 569. 

North of England Pure Oil-cake Co. v. Archangel 
1 Maritime Insurance Co., L. R. 19 Q. B. 249. 


'm) Ravner v. Preston (1881) 18 Ch. D. 1. 

[n) (1883) 11 Q. B. D. 380. “ * 

jo) (1881) 18 Ch. D. 1. 

( P ) Ganan Sundaram v. Vulcan Insurance Co. 
Ltd., Ai L R. (1931) Ran;. 2J0. v /■ 


» 
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S$. 49-50 provisions with regard to mortgages enacted in sections 72 and 76 of the Act. A 

mortgagee, however, cannot claim against the insurance company under a policy 
of insurance effected by the mortgagor unless there is a covenant to insure for the 
benefit of the mortgagee or to apply the policy moneys in reinstatement or other- 
wise for the benefit of the mortgagee (q). Where the defendants assigned certain 
machinery by bill of sale to secure a sum of money advanced by the plaintiff and 
the deed contained a covenant to insure but no provision for the application of 
policy moneys in case of fire in liquidation of the mortgage, it was held, on the 
machinery being burnt down, that the plaintiff had no claim to the benefit of the 
policy as against the defendants, for to hold otherwise would be to make a new con- 
tract between the parties (r). A question of somewhat the same kind was decided in 
favour of the mortgagee in Garden v. Ingram (s), but that case differed materially 
in principle. In that case a lease contained a covenant that the premises should be 
insured in the names of the lessor and lessee, and that the moneys secured by the 
policy should be applied in restoring the premises. The lessee mortgaged his lease 
but the mortgage contained no mention of the insurance, though the lease was 
referred to in the recitals. The premises having been destroyed by fire, the mort- 
gagee restored them without waiting to get the money due on the policy ; and on a 
claim filed by the mortgagee, the mortgagor was decreed to deliver up the policy 
and join with the lessor in signing the receipt to the insurance office, to enable the 
mortgagee to receive the money payable under the policy. 

Lessor and lessee. — According to section 108 (e) of the Transfer of Property 
Act, a lease of immovoablo property is void at the option of the lessee if a material 
part of the property is wholly destroyed or rendered substantially and permanently 
unfit for the purposes for which it was let. As to the right to moneys received 
under the policy of fire insurance in the case of a lease, reference may be made to 
notes under section 108 (e). 

Priority of mortgagee overrides a garnishee. — The mortgagee as transferee 
having a right conferred by statute to the insurance moneys, his right cannot be 
displaced by a garnishee order even when made absolute, if before actual payment 
his claim has crystallized (*)• 


50. No person shall be chargeable with any rents or 

profits of any immoveable property, which 
holder under defective he has in good faith paid^or delivered to 
lt any person of whom he in good faith held 

such property, notwithstanding it may afterwards appear 
that the person to whom such payment or delivery was 
made had no right to receive such rents or profits. 


Illustration. 

A lets a field to B at a rent of Rs. 50, and then transfers the field to C. B, 
having no notice of the transfer, in good faith pays the rent to A. B is not charge- 
able with the rent so paid. 


Payment of rent before due date. — Rent is defined in seotion 106 of this Act as 
“ money share of crops, sorvico or any other thing of value to bo rendered periodically 


(q) P. V. Chilly Firm v. Motor Union Insuranci 

Co., A. I. R. (1923) Rang. 6. 

(r) Lut v. WMteliy ( 1866 ) 2 fiq. Ca.. 143. 

(j) (1852) 23 L. J. Ch. 478. 


(/) Sinnotl v. Ik nodin (1912) 2 Cb. 414 ; Evant 
v. Rival Granite Quarries, Ltd. (1910) 
2 K. B. 979 ; Cairnsy v. Bach (1906) 2 K. B. 
740 ; Norton v. Yales (1906) 1 K. B. 112. 
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or on opacified occasion to the transferor by the transferee.” Hence payment 
before due date cannot be regarded as fulfilment of the obligation imposed by the 
covenant to pay rent. It is in fact a loan by the tenant to the landlord under an 
implied condition that the landlord should continue entitled to the rent at the time 
it became duo, and able, therefore, then to give the tenant a valid discharge (u). 
The rent must be paid as rent (o). B, having leased his land to the plaintiff at a rent 
payable quarterly, subsequently mortgaged the land to the defendants who allowed 
B to remain in receipt of the rent. Subsequently to the mortgage, B applied 
to the plaintiff, who was not aware of the mortgage, to pay him a year’s rent 
in advance, and the plaintiff did so. After the payment, and before the rent had 
become due, the defendants gave notice to the plaintiff to pay the rent to them, 
and the plaintiff refusing to pay it, the defendants distrained for it. Held that the 
payment was not good as against the mortgagees, and that the plaintiff was still 
liable to pay them the rent ( w ). In the absence of any express agreement the mort- 
gagor has no power to grant a lease of the mortgaged property so as to bind the 
mortgagee. The lessee has a precarious title as the paramount title of the mortgagee 
may be asserted against both the lessee and the mortgagor (x). Any lease granted 
by the mortgagor after the mortgage is void as against the mortgagee (y). A tenant 
under such a lease has no right as against the mortgagee to rent paid in advance 
to the mortgagor ( 2 ). But a mortgagee who does not take care to inquire of the lessee 
m possession cannot recover rents paid by the lessee to the lessor in advance before 
execution of the mortgage. Similarly, payments made by tenants to a mortgagor 
after a mortgage but before notice of it must in order to be valid against the mort- 
gagee have been made in respect of rent which was due at the time of payment or 
become due before notice of the mortgage (a). Nor is tho tenant making such a 
payment relieved from his obligations to a transferee who purchases the property 
from the transferor (6), or at an auction (c). It cannot, however, be said that a 
lessee from the mortgagor acquires no interest whatever in the property demised to 
him. The true status of the lessee was indicated in the observation in Pope v. 
Biggs (d), that the mortgagor may bo considered as acting in the nature of a bailiff 
or agent for the mortgagee. Consequently, if the mortgagor after he has granted 
the mortgage deals with the property in the usual course of management, the 
interest created by him may be rightly deemed operative against the mortgagee. 
An illustration of this view will bo found in the case of Moreland v. Richardson (e). 
The same principle was recognized in Banee Pershad v. Reel Bhunjan (/), report of 
which is supplemented in the undermentioned case ( g ). 


Compensation or damages. — Against a person in wrongful possession the owner’* 
claim is not for rent but for compensation or damages for wrongful possession or 
occupation. To such cases the section has no application (A). 


(“> v - Sunders (1870) 5 C.P 589 

<»’ CJjrf v. i Co., A. I. K. (1926) 

(Jf Nicholis v. Saunders (1870) 5 C. P. 589. 
(*) Mac lead y. Ktssan (1900) 30 Bom. 250 ; 

< 1926 > 28 Bom - L - R 
1162; filoke (.hand v. Beattie A I w 

(1926) Cal. 204; C iirdhar Lai O.LiUdhar 
(1931) 29 Li urn. L. K. 1123. 

ly) Pope v. Big e , (1829) 9 B. & C. 245, 109 E. K. 
91 . 

(*) Rustomji \. Keshaujt (1920) 28 Bom. L U. 
1162; Tiloke Chand v. Beattie & Co 
A. I. K. (1920) Cal. 204. 

la) Kiran Chandra v. Dull 6> Co., A. 1. K. (1925) 


(b) 


(d 

W> 

(*) 

(*) 


CaL 251 ; Cook v. Guena (1872) 77 C. P. 
132. 

P- Z. K. Co-operative Society v. Maung Thu. 
A. I. R. (1931) Rang. 292; Ramlal v. 
Muncari, A. 1. R. (1922) Pat. 339. 

Official Assignee v. Abdul Hussain, A. I. K. 
(1928) Slud 95. 

(1829) 9 B. 5c C. 245 (248), 109 E. R. 91. 
(1857) 24 Bcav. 33, 53 E. R. 269. 

(1868) 10 W. R. 325. 

Madan Mohan Singh v. Raj Kishort (1913) 
17 C. L. J. 384. 

Gtrdharlal v. Liladhar (1931) 33 Bom. L R 
1123. 
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5Q Form of suit : against llandlord and tenant. — Under Order 1, rule 3 of the 

Code of Civil Procedure, 1908, a suit for rent paid in advance may be framed against 
the tenant and the landlord to whom the rent was paid in advance with an alter- 
native prayer against the landlord if it should turn out that the tenant had paid 
the rent in good faith to him (t). 


Assignment by lessor. — In order to invoke the aid of the section it is not neces- 
sary that there should be a transfer or an assignment by the lessor during the tenancy. 
The section is not in terms limited to such cases and its language is general. These 
were the observations jnade in a case (j) where L. mortgaged with possession certain 
property to S. who on the same day let out the property to L. for 12 years. S. died 
and his interest as mortgagee survived to his undivided brother R. who died in 1901. 
Thereafter possession and management of the property was with S.’s widow G. K., 
the sister and heir of S. and R., brought a suit against the tenant for the recovery 
of the rent for the years 1902 and 1903 received by G. It was held that the tenant 
was not liable for the rent sued as he acted in good faith and had no notice of the 
plaintiff’s interest in the property. 

Double good faith. — To enable the tenant to claim protection under the section, 
he must (1) in good faith have paid or delivered the rent to any person, (2) of whom 
he in good faith held such property (&). So that when a tenant knew that there 
were disputes between two rival claimants to the title of landlord, chose one of them 
and paid rent to him, he was held not protected under the section (/). 

Reason to believe. — Section 109 of the Transfer of Property Act, 1882, whilst 
dealing with the rights of lessors’ transferee, provides that if the lessee not having 
reason to believe that such transfer has been made, pays rent to the lessor, the lessee 
shall not be liable to pay such rent over again to the transferee . 

Notice. — Notice of assignment is fatal to the tenant. It is immaterial whether 
he receives it from the transferor or the transferee (m). 


Rent paid under compulsion of law. — In such a case the tenant is protected. 
A mortgagor subsequent to his mortgage let the mortgaged premises. Whilst the 
next quarter was running the mortgagees gave notice requiring the tenant to pay 
the rent then and thereafter to accrue due to themselves. After this notice a 
receivership order was made and served on the tenant at the instance of a creditor 
who had recovered judgment, “ without prejudice to the rights of prior encum- 
brancers.” The tenant having failed to make the payment the mortgagees threaten- 
ed him with legal proceedings and he paid. The receiver claimed payment of the 
rent over again. It was held that the tenant having paid under compulsion of law 
and in consequenco of his lessor’s default, could sot up such payment in answer to 
the claim for the rent by the receiver who claimed through his lessor (n) . 


Joint discharge. — A payment to one of three persons jointly entitled to receive 
the money is not good as against the other two (o) . 



an Mohun v. Holloway (1888) 12 Cal. 555. 
triamma v. Lingapfia (1909) 33 Bom. 98. 
triamma v. Ungappa (1909) 33 Bom. 96 , 
t ary 1 al V. Madhojt (1918) 17 C. L. J. 

bhirya v. Sakharam, A. I. R. (1927) 

(tf Ckimdia v. Surendra Nath (1902) 
C. wTl? 454 Peary Lai w. Madkoji 


(1913) 17 C. L. J. 372. 

(«) Under hay v. Read (1888) 20 Q. B. D. 209 i 
Johnson v, Jones (1839) 9 A. 8c E. 809, 
112 E. R. 1421. 

(o) Peary Lai v. Madhoji (1913) 17 C. L. I. 372 J 
Harihar v. Bholi (1907) 6 C. L. J. 383 ; 
. Husainara v, Rakaman Ness* (1310) 13 
C* L. J* 3* / 

• ^ « v • • . s - *.. * "v . • ««*.* .>» ^ V 
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51 . When the transferee of immoveable property 
improvements mr.de ma kes any improvement on the property, 
under m£! er5 believing in good faith that he is abso- 

lately entitled thereto, and he is subse- 
quently evicted therefrom by any person having a better 
title, the transferee has a right to require the person 
causing the eviction either to have the value of the im- 
provement estimated and paid or secured to the transferee, 
to +1 s ,ns interest in the property to the transferee at 
the then market-value thereof, irrespective of the value 
of such improvement. 

ihe amount to be paid or secured in respect of such 

improvement shall lie the estimated value thereof at the 
time ot the eviction. 

When under the circumstances aforesaid, the trans- 
feree has planted or sown on the property crops which are 
growing when lie is evicted therefrom, 'he is entitled to 

carry them. to gather and 

ia evicted^ y f pef .Mm f g a"f urflf-Z rOPerty “ '' Cfe " ,ivP ,i,,e " l, ° 

(1) Subsequently to his making improvements. 

(2) Believing in good faith that ho is absolutely entitled to the pro,K>rty. 
Has a right to require the person causing the eviction • 

(i) z:z::zz;: ao of tho improv6mum8 -*■“*•* - 

(ii) zizrjtztz of the impro ~ 

(iii) or to soil hia interest in tho property to tho transferee at the market 
value at tho time of eviction irrespective of the improvlfts 

the ti„.;:if z^f ■ zzz: ™“r ” - 

end egress to gather and carry them. ” ‘ ‘ '° P “ “" <i *° 

ments between n'hohfer f .‘Zfaf m ‘ obligations as to improvo- 

provides for compensation by tho latte "‘f ? ,itle ' Tt 

under a defective title has made the • f ° r ' n0r ' >r ovidorl that tho holder 

belief that he is absolutely entitled f fTT""? •" th<! Pr0p ° rty “ ,u h6 "“‘ 

‘“■a demanding his ZZ TjZZjZ? * 

(a> E ti::C If th ° ° Sti '"“ ted «« improvement at the time 
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secure to him the estimated value of the improvement at the time of 
eviction, or 


(c) To sell his (holder of the better title) interest to the holder of the defective 


title at the thou market value thereof exclusive of the improvements. 

Not opposed to Mahomedan Law.— The rule of equity embodied in this section 
is not opposed to any principle of Mahomedan Law and section 2 of the Transfer 
of Property Act, IV of 1882. does not preclude its applicat ion in cases decided under 


the Mahomedan Law (p). 


Compensation for improvements in cases to which the Act does not apply.— 
The rule in the section was extended by the Privy Council to the Punjab where the 
Act is not in force. The respondent on the death of a Hindu widow brought a suit 
as next heir of the husband to sot aside the alienation made by the widow in favour 
of the appellant, who resisted the respondent’s claim, and in the alternative claim- 
ing the value of the improvements made by him to the property while in possession 
which included a temple (Rs. 2,700), a well (Rs. 300), an upper storey to the house 
(Rs. 2,f>00), and repairs to the house (Rs. 1,500). Tn setting aside the alienation, 
ono of the questions which aroso for determination in the appeal was the amount 
of allowances to be made as a condition of the respondent taking possession of 
the house and the compound, and on the issue to what extent had enhancement 
of the subject boon produced, their Lordships agreed with the Chief Court in think- 
ing that it had been produced to tho extent of Rs. 1,400. No compensation was 
allowed for erection of the temple as it was doubtful whether the property as a 
marketable subject was enhanced in value thereby (q). The same principle applied 
oven boforo the passing of the Transfer of Property Act (r). Tho Transfer of 
Property Act is not exhaustive and does not exclude any equitable principle such 
as may regulate the rights and liabilities of the parties in a case not specifically 
provided by the Legislature. A bona fide purchaser of a house for value without 
notice of an existing simplo mortgage and honestly believing in good faith that 
Hho was absolutely entitled to the house improved and re-built it at a considerable 
cost. On a suit by tho mortgagoofor sale of tho house, held, that although section 
51 did not in terms apply, yet tho rule of equity upon which that section was based 
might very woll be extended to tho case and upon that basis the Court was justified 
in ordering tho plaintiff to pay tho costs of tho improvement as a condition pre- 
cedent to bring tho mortgaged property to sale (*). In this case section 51 in terms 
did not apply, because tho transferee was not a porson evicted and the plaintiff 
as prior simplo mortgagee was not a person having a better title. 


The Mesne Profits mid Improvements Act, XI of 1885. — This Act has been 


enacted to secure to bona fide holders under defective titles the valuo of improve- 
ments made by them in cases to which the English Law is applicable. Except for 
this difference, soction 2 of this Act is similar to section 51 of the Transfer of Pro- 
perty Act. It is applicable to holdors under defective title having a bona fide 
boliof that thoy have an estate in foe simplo or other absolute estate. These words 
do not occur in section 51 of tho Transfer of Proporty Act, which, however, must 
bo construed in tho samo way. Anothordifforonco between tho two soctions is that 
tho right in soction 2 is given to the porson having a defective title “ his heirs or 
assigns” which words do not occur in soction 51. 


(p) Durgoxi Row v. F aheer Sahib (1907) 30 Mad. 
r 197. 

(q) Kidar Nath v. Malhumal (1013) 40 Cal. 555 

1>. C. 


(r) In re Thakoor C hander Pormantck v. Ram- 

dho>ne,( 1866) 6 W. R. 228. 

(s) x Kalyan Das v. Jan Dibi (1929) 51 AU. 454. 
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Absolutely entitled. — The transferee who makes improvements must believe 
in good faith that lie is the absolute owner of the property. Honce the section is 
inapplicable to those cases where the ownership falls short of being absolute and 
a limited owner cannot claim compensation for improvements made by him under 
this section. It has been observed that section 51 is based upon the principle 
He who seeks equity must do equity ” ( t ). 

A lessee is not an absolute owner because a tenant could not possibly believe 
in good faith that ho was absolutely entitled to the land (u). Therefore, for improve- 
ments made a lessee cannot claim compensation from the truo owner on eviction (v). 
The main principle of the section is that a person must rIiow that ho believed that 
he was entitled to the land in such a way that he is not to bo disturbed, whether it 
is a sale or perpetual lease he claims under (w). The section is not restricted in its 
application to transferee for value and volunteers are included. 

Limitation of interest. — This section does not protect transferees with limited 
interest, for example, as between landlord and tenant, mortgagor and mortgagee, 
transferee from a Hindu widow or other limited owner. 


Alienee from a Hindu widow.-An alienee from a Hindu widow cannot be 
said to be a person believing in good faith that he is absolutely entitled to the 
property so as to bring himself within section 51. The Privy Council affirmed th< 
decs, on of the Chief Court of the Punjab which allowed compensation to an alienee 
from a Hindu widow to the extent of Rs. 1.400 which represented half the expen 
diture made by the appellant on a well and upper storey of the house which hac 
enhanced the market value of the property. The Transfer of Propertv Act is not 
apphcablo to the Punjab but the general principles were applied (r). This decision 
was referred to by the Bombay High Court in allowing costs of improvements tc 

and tlie° 0 7" “ 7 ^ , w,dow who remained in undisturbed possession for 10 years 
nd the evidence shewed that the property was in a tumble down and uninhabitable 

reasonable and proper costs incurred in making lasting improvements (z) The 
decisions of both the Madras and Allahabad High Courts have been that Lienees 
were disentitled to compensation because they had not made proper inquiries 

that thov P ° Wer ° ° W ‘ dOW herself to ft b©nate and consequently it was there hold 

that they wore not acting in good faith (a). 

st trrs *r- 

re°cTe Wh,Ch ^ ^ th<m died and her 

reaver posses,, on of the house. Hold thot the purchaser was not entitled to refund 
sud bv th? 0 0, " mPr ° VOm0nta < 6 >- nor — • transferee from a Hutdu tidow ln a 

y tho reversioner to set aside the transfer so entitled (c). The onus is on the 

£?: JtZ e ° l J «* ikying sale by a ll oZ , 

widow is good against al. tho world until the rove Jon 


U) 

lu) 


/fti/yan Das v. Jan biM (1929) 51 All. 454. 

37 M Q T, V # ' a, 1 k Venka ‘°V'i (1914) 

osmiT^ cal n,; ** a ” v ' Jmsun “ M 

(v) S' mi Jo Kumar v. lianomali (1902) 29 Cal 871 

(w) 5uUI,a Kao v. V etranjaneyassrami A 1 R 

(1930) Mad. 298. >** warm, A. 1. K. 

<*) KtUarNaik v Malhumal (1913) 40 Cal. 555. 
<>) Cangadhar v. Rachappa (1929) 31 Born. L. R. 


(*> 

(a) 


Nijaltngappa v. Chanbasawa (1919) 43 Oon 

Per ) ! ma founders (190S 
34 Mad. 530; Hans Raj v. Musammn 

iomni (1922) 44 All. 6S5 ; Rajrub KunTr, 
v G opi ,1925) 47 AH. 430 1 P AMmpfl 


( b) Ham 


R V v ’ Mu*ammai Somn : (1922) 44 Al 
t \ t • Nandi v Sarup Lai (1917) :*9 All 4 H r « 
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falls in. and even then it is liable to bo questioned by the actual reversioners. 
Only when so questioned, if the attack is successful the interest terminates (ft). 
The Privy Council affirmed the above decree of the High Court giving the transferee 
who had effected improvements, believing in good faith that he was owner, the 
alternative rights mentioned m the section and in respect of improvements effected 
at a later date at which he had not proved that ho so believed, liberty to remove 
the materials subject to conditions (/). 


Lessees. — A lessee cannot pretend that he believed in good faith that he bad 
a permanent right to the property, and if he erects on the land let to him a building, 
he cannot claim compensation for it on eviction by the landlord. Such a claim to 
compensation is impliedly negatived by his right to remove such buildings— a right 
not only established by judicial decisions but also enacted by the Legislature in 
clauses (h) and (p) of section 108 of the Transfer of Property Act. IV of 1882 (g), 
nor is the rule different merely because he acted under a mistaken belief shared by 
his landlord that he had a larger interest (a lease of 090 years) than he reallv had 
(one from year to year) (//). But permanent leases have received a more 
liberal judicial interpretation. In such cases there would be a tendency 
to lead to a breach of contract and would be little short of direct fraud 
on the part of the landlord if he were allowed to evict the tenant without com- 
pensation (/). In case of debutter lands trustees are not competent to grant per- 
manent leases and a transferee from a tenant who bona fide believed himself 
to bo entitled to occupancy rights is not entitled to compensation for im- 
provements on ejectment by the landlord (», but a tenant will be entitled to 
compensation for buildings on eviction if he proves that the landlord encouraged 
him to erect permanent buildings (A*), for under section 108 (p) of this Act he is 
restricted from erecting permanent structures on the property leased and if he 
does so his remedy is under section *108 (h) of the Act. 


Mortgagee. — A mortgage confers no authority on n mortgagee to rebuild the 
property so as to bind the mortgagor against his will. A Hindu widow inherited 
a shop from her son and mortgaged it without any legal necessity. The property 
was then destroyed by floods and the mortgagees rebuilt it with their own money. 
In a suit by the reversioner for possession of the property free from all encumbrances, 
it was hold that no equity arose in their favour as against the reversioner who was 
entitled to recover it in a condition in which it was when the widow died (/). A 
mortgagee cunnot be said to be a person believing in good faith that he is absolutely 
entitled to the property within the meaning of the section. But the decisions on 
this subject are conflicting. The rights of a mortgagee in possession making im- 
provements to the mortgaged property are now governed by section 03 A of the 
Transfer of Property Act, IV of 1882. A mortgagee in possession can claim for 


{e) Rama Aiyar v. Narayansami Aiyar, A. 1. K. 
(1926) Mad. 609. 

(0 Naravanasuami Ayyar v. Rama Ayyar 
(193m 53 Mad. 692. 57 1. A. 305. 

■(g) Ismat Kant v. Xasarali (1904) 27 Mad 212; 
(lease for 20 years) ; Shaili Husain v. 
(Imiardhatulas (1896) 20 Horn. 1 (yearly 
tenancy); 1 'enkatavaragappa v. Thirumalat ) 
(1887) 10 Mad. 1 12 (least- from year to year) 
Xarayan v. Daji (1899) 1 Bom. L. 1<. 191 ; 
Xundo Kumar v. Hanomali (1902) 29 Cal. 
871 (permanent lease granted under a 
prior subsisting lease of tire same 
nature) ; Ismail Khan v. Jaigun Uibi 
(1900) 27 Cal. 570, (lease by mulwali 
in excess of his powers) ; Narasayya v. 


Rajah of I enkatagiri (1914) 37 Mad. 1 ; 
\aunihal \. Rameshar (1894) 16 All. 328. 
(A) Jugmohan v. Pallonjee (1898) 22 Bom. 1, 
(lease from year to year). 

(0 Yeslmadabai v. Ra me hand ra (1894) 18 Bom. 
66, (faumdan tenure) ; Subha Rao v. 
Veeranjaneyasii'ami, A. I. K. (1930) Mad. 
298; liar Xarain v. Sidh Hath, A, I. R. 
(1937) Oudh 75 : Pandit Har Xarain v. 
.. x . Pa,ulit Sidh *«//< (1937) 12 I.uck. 133. 

(;) A mria Pillai v. Ramauathan (1917) 33 M. L. J. 
84« 

(A) Thavasi Animal v. Salai Animal (1918) 35 
M. L. J. 281. 

(/) Vrijbhukandas v. Dayaram (1908) 32 Bom. 32. 
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items which would fall within section 72 of that Act but not items which would 
amount to an addition or improvement to the mortgaged property («»). 

A certificated guardian of a minor executed, without permission of the Judge, 
a usufructuary mortgage of the minor’s property. New constructions wore made 
at a cost several times the value of the original property. The minor on attaining 
majority, had the mortgage declared void, and sought to recover possession. It 
was held that the principle underlying section ~»1 could not be extended to the case 
of a mortgagee (n). In a redemption suit the claim of a purchaser from the assig- 
nees of the original mortgagee for improvements was disallowed on the ground 
that from the terms of his conveyance he could not have believed that he was 
absolutely entitled to the property and that he had a perfect title (o). But a 
mortgagee in possession who has brought the land to sale in execution of his decree 
cannot recover from the execution purchaser the value of the standing crops. 
There the right to standing crops was not expressly reserved at the sale or by the 
sale notice and the ordinary rule that the right to growing crops will pass by sale 
of land without express mention, applied (/>). 


S. 5! 


As regards a mortgagee b\ conditional sale he cannot acquire a title to the 
property without going through certain formalities. If. therefore, he assumes, 
on the expiry of the term of the mortgage, that he has become the absolute owner 
of the property, it cannot be said that he believed in good faith that he was abso- 
lutely entitled to the property within section •> 1 (»/). In a combination of simple 
and usufructuary mortgage a condition converting tin* mortgage into a sale in the 
event of the loan not being repaid by a fixed date is a clog on the equity of redemp- 
tion and improvements effected by a mortgagee honestly believing that he was 
entitled to the property should be compensated on eviction (r). 

Reliance was placed on the section on behalf of a mortgagee where the right of 
a mortgagor of a certain immoveable property was vested in three brothers, members 
of a joint Hindu family, of whom two passed an agreement to sell the entire pro- 
perty to the mortgagee who was in possession as mortgagee. The third brother 
who was not a party to the agreement sued to redeem the entire mortgage. It 
was held that the mortgagee's claim for improvements failed for he had notice of 
the existence of the third co-sharer so that it could not be said that he believed in 
good faith to be entitled to the whole (w). But when a mortgagee was misled by an 
order of the Court into believing that lie was absolute owner, relief was granted (f). 
A mortgagor in possession was hold to have no attachable interest in the crops cut 
and stored by his tenants upon a sale by the mortgagee through the Court after 
efflux of time allowed to redeem, on the ground that his position was that of a person 
acquainted with the imperfection of his title. This was before the Transfer of 
Property Act was passed (a). The option rests with the mortgagor as to whether 
he will pay the valuoof the improvements or sell his interest to the transferee (a). 
This view was the one adopted by the majority of the Full Bench in Ramanathan 
v. Rnn/janathan («;). 

(m) liupan Singh v. Champa Lai (1915) 37 All. 81. 

(n) liechu v. lihabhuli Prasad (1930) 52 All. 831. 

(©) Parashar v. Ganu (1903) 5 Bom. L. U. 843. 

(p) Kantalinga v. Samiapba (1890) 13 Mad. 15. 

\q) Gopi ImI v. Abdul Hamid , A. I. K. (1928) 

All. 381. 

(r) Patulivan Pillai v. I ellayappa (1917) 33 

M. L. J. 316. 

(s) Pamappa v. Y ellappa (1928) 52 Bom. 307; 

Dnyanu v. I'aktra *1921) 45 Born. 1304 ; 


Sijalingappa v. Chanbasaua (1918) 43 
Bom. 69. 

(/) Narayan v. Ganesh (1926) 28 Bom. L. R. 993 
(n) Land Mortgage Bank of India , Lid. v. I'ishnu 
(1878) 2 Bom. 670. 

( v ) Narayan v. Ganesh (1926) 28 Bom. L. K. 993. 
(;<•) (1917) 40 Mad. 1134; overruled on another 
point by Vizagapatam Sugar Development 
Co. v. M alhuramarreddi 1924) 46 Mad. 919. 
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5. 51 Belief in validity of title. — In order to claim compensation for improvements 

made on the proporty of a holder under a defective title it is necessary for him to 
prove that he believed in good faith that he was absolutely entitled thereto. The 
expression “ in good faith ” is not defined in the Act. but it appears to be used 
merely as an equivalent for “ honesty.” The definition of the term in the General 
Clauses Act. 1897, is no innovation, but- merely follows the wording in the Bills 
of Exchange Act, 1882 (45 and 4(3 Viet., o. Cl, s.90). and the Sale of Goods Act, 
1893 (56 and 57 Viet., c. 71, s.62). Under the General Clauses Act, section 3, 
clause 20, “ a thing shall be deemed to be done in ‘ good faith ’ where it is in fact 
done honestly, whether it is done negligently or not.” According to the said 
section, however, this definition applies only to Acts made after the commence- 
ment of the General Clauses Act. X of 1897. The Transfer of Property Act being 
an Act of prior date, this definition would not strictly apply, but its principles are 
nevertheless applicable. This question of good faith is a somewhat difficult 
question, and what constitutes good faith is a question of fact and must depend 
upon circumstances of each case. A person may act in good faith though he acta 
under a mistake of law (a). It is not incompatible with ignorance of law(y), nor 
is it incompatible with a certain degree of negligence which is a matter to be deter- 
mined according to the circumstance of each ease ( = ). A belief generally implies 
good faith. Acting honourably and fairly is not enough. There must l>e due 
inquiry, and so where a man consciously avoids inquiry he may still have a belief 
but it would not be in good faith (a). The words “ believing in good faith that he 
is absolutely entitled thereto ” mean a justified belief of having the full proprietary 
right. Cases of frequent occurrence are those of transfers from Hindu widows. 
A person who takes what purports to be a permanent lease from a Hindu widow 
and makes improvements on the property, is not entitled to compensation for those 
improvements, when on the death of the widow he is evicted by the reversioner. 
The transfer having been made by a Hindu widow, the section has no application. 
A person dealing with her would ordinarily know that she has only a life-interest 
and ho can reasonably be expected to make inquiries as to the legal necessity for 
the widow to make a transfer (6). Good faith within the meaning of the section is 
not necessarily precluded by facts showing negligence in investigating the title. In 
fact, to hold that every dofnult in investigating the title ipso facto makes section 51 
inapplicable would be to exclude a very large class of cases from a rule which 
is based on obvious considerations of justice ; but when' a purchaser knows or must 
be presumod to know, which is the same thing, that under Hindu Law, the 
vendor could sell only under certain circumstances and ho either knows that 
such circumstances do not exist or wilfully abstains from making any 
inquiries on the subject, the more fact that he purchased for consideration 
will not suffieo to show good faith and ho will not bo entitled to claim com- 
pensation for improvements effected by him (c) even though the reversioner con- 
sented (d). Nor can a trespasser (c) nor ait assignee from him (/) be said to have an 


(*) Durgosi Kow v. Fakeer Sahib (1907) 30 Mad. 
197. 

(y) Kama Aiyar v. ,Xarayanasami, A. I. K. (1926) 
Mad. 609; Harital v. Gordhan (1927) 51 
Horn. 1040. 

Is) Kama Aiyar v. Narayanasami, A. 1 R. (1926) 
Mad. 609 ; Nanjappa v. Perumal Goundan 

® 32 Mad. 530 ; Collier v. Huron (1006) 
.34. 

<a) Abhoy Churti v. Attarmoni Passee (1909 13 
C. YV N. 931. 


lb) Kajrup Kunuar v. Gopi (1925) 47 All. 430- 
Ham Kaj v. Musammal Sonwi (1922) 44 
All. 665. 

(O Xanjappa \. I'erumal Goundan (1^09) 32 
Mad. 530. 

Id) Suleman v. I'enhalraju, A. I. K (1925) 
Mad. 670. * 

(d Secretary of State v . Dugappa, A. I. K. (19261 
Mad. 921. 

(/) J homos Sousa v. Gulam Moidin ( 1903 ) jj 
M. 1.. 1.214. ' 
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honest belief in his title as absolute owner. But a purchaser either from a Mahome- S. 5 1 
<lan mother acting as de facto guardian for her minor son (g) or from a separated 
uncle acting on behalf of a minor nephew (h ) is a transferee who boliovos in good faith 
that ho is absolutely entitled to the property. So where a grantee of land under 
the order of the tahsildar (the original grant and registry by whom is only con- 
ditional) (£) paid the assessment and effected improvements in ignorance of an 
adverse order in appeal, was considered to be a bona fide holder within the meaning 
of the section (j). As also an alienee whose alienation had not been questioned for 
30 years (A:). But a person in wrongful possession cannot claim benefit of the sec- 
tion (l). In 1906 a Hindu widow sold property belonging to her husband ; and in 
1910 adopted a son who was a major. 'Hie property having been in a tumble-down 
and uninhabitable condition, the purchasers spoilt, in 1918, a sum of Rs. 4,000 
in rebuilding the main doors and walls, and building two new rooms and a portion 
of the kitchen. The adopted son having sued in 1922 to avoid the sale, tho pur- 
chasers claimed Rs. 4,000 for improvements. Held, that tho purchasers having 
in 1918 believed in good faith that they were absolutely entitled to the property, 
had satisfied and brought themselves within section .'>1 of the Transfer of Property 
Act, 1882, and were entitled to claim Rs. 4,000 for improvements (m). A right to 
claim compensation under such circumstances was recognized in this country prior 
to the passing of tho Transfer of Property Act (»«)• 

And a purchaser, believing that he hud obtained a good title, rebuilt 
the house which was in a state of ruin and subsequently it was found that he could 
make out a title only to a share as the house was joint family property, was awarded 
compensation for improvements made subject to a set-off for his use and occupation 
of the shares of tho other co-tenants (o). Plaintiff and defendant by an unregistered 
deed exchanged lands and the latter erected buildings; tho plaintiff lay by and 
acquiesced. Defendant was given compensation consequent on a decree for posses- 
sion against him (p). 

Who is not a transferee within the section. — The following are not entitled 
to the benefit of this section : — 

(1) A son governed by the Dayabhaga Law who has made improvements and 
substantial additions to ancestral buildings standing on ancestral lands belonging 
to his father, the plaintiff ( q ). 

(2) Transferee with limited interest as a lessee or mortgagee. 

(3) A person having notice that the property on which he had made improve- 
ments was alleged to be wakf (r), or was subject to a puisne mortgage, he being 
purchaser at a sale in execution of a decree on a prior hypothecation bond (#). 


(g) Durgoxi Row v. Fakeer Sahib (1907) 30 Mad. 
197. 

(A) II aril a I v. Gordhan (1927) 51 Bom. 1040. 

(t) Muthuveera v. The Secretary of State for 
India (1907) 30 Mad. 270. 

(j) Chennapragada v. Secretary of State, A. 1. K. 
(1925) Mad. 963. 

(t) Rama Aiyar v. Narayanasami, A. I. K. (1926) 
Mad. 609, on appeal to the Privy Council 
53 Mad. 692, 57 1. A. 305. 

(0 Murlidhar v. Parmanand (1932) 34 Bom. 
L R- 164. 

(m) Gangadhar v. Rachappa (1929) 31 Bom. 453. 


(n) In re Thakoor Chunder Pormanick v. Ram- 

dhone, 6 W. R. 228. 

(o) 'thiam Lai v Radha llallabh. A. !. R. (1925) 

All. 770. 

(p \ Rammathan v. Ramisaumi (1916) 30 M. I.. J. 

1 

(q) Dhanna Das v. Amulyadhan (1906) 33 Cal. 

1119. 

(r) Manohari v. Muhammad Ismail (1911) 33 

All. 752. 

(s) Rangayya v. Parthasarathi (1897) 20 Mad. 

120 . 
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(4) A purchaser from a Hindu widow when there was no legal necessity for 
the sale (/). A mortgagee from a Hindu widow is not a transferee in good faith (u). 

t."») A trespasser or an assignee from him cannot he said to have an honest 
belief that he was absolute owner so as to entitle him to claim improvements 
made (»•). Compensation in such a ease is to allow a trespasser to purchase another 
man's property against his will. Injunction, not damages, is the owner’s proper 
remedy (ip). A trespasser is not entitled to retain possession or to compel the owner 
to receive compensation for the land (.r). 


(h) A stranger who builds on another's land, believing it to be his own, is 
in the absence of estoppel or acquisccncc on the part of the true owner bound to 
remove 1 his building (//). 


(7) A subsequent purchaser with notice of a prior contract is not entitled to 
compensation for improvements made, for the position of such a purchaser is not 
better than of the vendor himself, for it is clear that if he the latter make perma- 
nent improvements the purchaser is entitled to the benefit thereof without further 
payment (:). 

(K) A transferee after commencement of litigation in which the title is- 
agitated (a). 


(0) A donee from a Hindu widow with limited interest ( b ). 

(10) A transferee from a tenant who bona fide believed himself to be entitled 
to occupancy rights therein is not entitled to compensation for improvement on 
ejectment by the landlord (c). 


(11) An auction purchaser at a sale held under the first mortgagee’s decree - 
to which the subsequent mortgagee was not a party (d). ■ 

Transferor as evlctor.— The section is not restricted in its application to cases 
where the transferor is not the c victor. Honce a transferee from a separated uncle 
of a Hindu minor who has never intermeddled or acted as guardian and who has 
made improvements on the property, believing in good faith that he is absolutely 
entitled thereto, is entitled to the benefit of the section (e). So also a purchaser 
from a Mahomednn mother purporting to act as a de facto guardian of her minor 
son (/). 


Option. —Under the section the right to make election is with the person 
having the better title ({/). But where a Hindu father both on his account and as 
guardian of his son executed a sale of the joint family property and the transferee 


(<) .X it nil i v. Samp Lai (1917) 39 All. 463 
Suit-man v. Perifhcvla, A. I. R. (1925) 
M;nl. 670; .Xitiijiif>[>a v. Pfriima (1909) 
32 Mail. 53(1 ; Jogeshuar \ . Jaiiki Hat, 
A. 1. R. (19261 Nan. 384 ; Iiaj Kishore v. 
Joint Singh (1914) 36 All. 387; Hans 
Rai v. M iisainmat Sonmi (1922) 44 All 
665; Kanderpa v. Jogemlra Xath (1910) 
12 L. I- J. 391. 

(m) Hans Raj v. M iisaminat Sonmi (1922) 44 
All. 665. 

(v) S/crelary of Stale v. Pugappa, A. I. R. (1926) 
M.ul. 921; Minina v. Suklal. A. I. R. 
(1924) Nag. 142; Creel v. Oangaraj 
tiulrnj (1937) 1 Cal. 203; K hill it Ram v. 
Mst. Wiani Rai (1937) l-ali. 350. 

(u>) Jetlialal v. Ulbhai (1904) 28 Bom. 298. 

(x) Conga Pin v. Jagat Tewari (1914) 12 A. L. J. 

(y) Covitui I 'enkaji v. Sadashiv Bhartna (1892) 

17 Horn 771 ; Prcmii v. ltaji Cnssu»i(1895) 


20 Horn. 298. 

l . s \ Hareulhan v. Bhagabali (1914) 41 Cal. 852 

w mTsstotV *. £r Aiym (I930) 53 

(6) Jogeshu ar v. Janki Bai, A. I. R. (1926) Nag. 
id A-».« Pillai v. Ramanathan (1917) 33 M. L. j_ 

{d) jV Ali! , 772 <,/ V ‘ lia "‘ Chmuler ' A - 1- l<- (1931) 

(A noli 1 ?. 1 ; n < "’ rdl, ‘ ,, \ <‘927) 51 Bom. 1040. 
if) D “W-i Roto v. Fakeer Sahib (1907) 30 Mad. 

Ramanathan v. Ranganathan (1917) 40 Mad. 

h X, Viz ^ a PMa,n Sugar. 
4SM ^ Co ‘ V- MoUuMmarreddi (1924) 

46 Mad. 919 on another point ; Xaravan v 
Canesh (1926) 28 Bom. I.. R.‘ 993 ; Rama 

M ad* r 009 h “f a ¥ a " asi '"' « • A. 1. R. (1926.), 
692 !' 57 l! A 3 oT P< 1 *" (I930) 53 Mad. 


(«) 



SEC. 51. | 


INVALID TRANSFER. 


297 


spent, a considerable amount for the improvement and the plaintiff’s circumstances 
wore too poor to permit of any purchase bv him of the improved property, the 
Court without giving an option to the plaintiff to recover the property by pay- 
ment of compensation, required the plaintiff to sell his interest in the property to 
the transferee (/*)• This does not seem to be a correct view of the section. 


Then. — 'I’his word occurring in para 

tion. 


1 of the section means at the time of evic- 


Lien. — The section confers no lien in favour of tin* transferee for value of 
improvements made on immoveable property. There can be no lien which is peculiar 
to moveables (i). 

Amount how and when fixed. — The amount to be paid for compensation for 
improvement is to be fixed at the time of eviction. In the event of the person 
having a better title desiring to retain the property for himself, he must pay to or 
secure the person having a defective title the estimated value of the improvements, 
while if he desires to sell his interest to the transferee the latter must pay the then 
market value thereof irrespective of the value of such improvement. 

Court sale. — Section ">1 is inapplicable to a purchaser at a Court sale. There 
is no covenant for title implied in a Court sale and the purchaser takes only the right 
title and interest of the judgment-debtor. But a purchaser in a Court auction 
who is not party to the decree is entitled to the value of the improvements bona 
fide effected by him on being evicted from the property owing to some defect or 
irregularity in the proceedings leading up to the sale. The time of his making 
improvements is immaterial, provided he had then an honest belief in the validity 
of his title, liana fide in this connection means only honest belief in the validity 
of his title and docs not extend to the necessity of making proper inquiries as to 
the title and regularity of the prior proceedings ( /). 

Defective title. — This phrase, used in the marginal note, is misleading. A 
title is usually said to be defective when it is not marketable. It is not used here 
in the sense of not marketable. An absolute owner may possess a defective title 
in the sense that it is not marketable. What the phrase here means is that the 
person who holds the property is not the absolute owner. 

Defective title would include absolute want of title. — Defendant purchased 
at an auction a plot of land and obtained possession of two acres and ocld more than 
what he had purchased. Without being conscious of the mistake and after ho 
made improvements on the whole land, the plaintiff, finding that the defendant 
had in his possession more lands than wore actually sold to him, sought to eject 
him from the excess land. Tt was held that section 51 applied because the defend- 
ant was a transferee of the property as a whole and believed in good faith that he 
was absolutely entitled to the whole property and bad made improvements bona 
fide on the property (A - ). 


S. 51 


Invalid transfer. — A majority of the Full Bench of the Madras High Court on 
Letters Patent appeal held that the word transferee ” in section 51 of the Transfer 
of Property Act includes a transferee under an invalid transfer and the words 
“ the person causing the eviction” include a transferor under an invalid transfer (/). 


(A) Lachmi Prasad v. Lachmi Sara in, A. I. It. 
(1928) AH. 41. 

(f) Dharnw Das v. Amulyadhan (1906) 33 Cal. 
1119, 1130. 

(j) Moitheensa v. Apsa Dili (1913) 36 Mail. 194 


(It) Satesa Thcvan v. District Hoard Tanjore, 
A. 1. R. (1926) Mad. 314. 

(/) Hamanalhan v. liangauallian (1917) 40 Mad. 
1135. overruled by a later Full Bunch (1924) 
46 Mad. 919 on another point. 
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A Hindu testator gave certain properties to his mother for maintenance with 
power of alienation. The property was subject to a mortgage created by the 
testator. The mother gifted the. property to the nephew who sold the property 
to discharge the decree of the mortgagee obtained against the mother, widow and 
nephew. Held, neither the mother nor nephew had a right to convey and the 
sale was set aside at the instance of the widow, the purchaser being allowed com- 
pensation for improvements made by him, he being an alienee in good faith (m). 

Defeasible title. — A defeasible title is not the same thing ns a defective title 
and section 51 applies only to defective and not to defeasible transfers. If the 
vendor’s estate is defeasible the transferee's title is bad. 1'ollowing are some 
instances : — 

(a) A power of entry exercisable by a stranger in the event of a breach of 
covenant, unless void for remoteness. (Dunn v. Flood (1884) 25 Ch. 
D. G29.) 

(b) A transfer of property subject to a right of pre-emption vested in a 
stranger or co-owner. 

(c) When the transferee hold under a settlement void against creditors. 

(d) When the transfer was made with intent to defeat or dolay creditors. 

(0) Unless void for remoteness, a power of appointment vested in a stranger. 

(f) A transfer of immoveable property to a third person for the lx*nefit of 
creditors generally. 

(g) A voluntary transfer followed by the settlor’s bankruptcy within two 
years except as to any interest obtained by a purchaser for value without 
notice. 

(h) A transfer of property in favour of a creditor with a view to giving that 
creditor preference over other creditors followed by the transferee's 
insolvency within three months after the date thereof except as to person 
making title in good faith and for valuable consideration through or 
under a creditor of the insolvent. 

(1) An option to purchase renders the title defeasible unless void for re- 
moteness. 

(j) A sale or mortgage on behalf of a minor by a dr facto guardian and with- 
out an order of the Court. 

(k) A certificated guardian of a minor executed, without permission of the 
Judge, a usufructuary mortgage. 

It was held that section 51 could not be invoked by the mortgagee who could 
not have believed in good faith that he was ‘‘absolutely entitled ” theroto (»»). 

Holder under defective title how long entitled to remain in possession. — He is 

bound to deliver possession on his title being found to be defective by a decree of 
the Court. Kven if the improvements were effected under circumstances which 
entitle him to their value and to a lion upon tho land, it does not follow that he is 
entitled to remain in possession until he has boon reimbursed (o). 

Equitable estoppel. — Closely resembling yet materially differing from tho 
principle enunciated in the section is tho subject of equitable estoppoi or ostoppol 
by acquiescence barring the assertion of a legal right against the owner on eviction 

(t«) Nanjamma v. Nacharatntnal (1907) 17 M. L I (o) Pharma Pas v. Amulvailhan (1908) 33 Cal. 

I 622. 1 1119. 

(n) Iieehu v. Dhabhuli Prasad (1930) 52 All. 831. 
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of the holder of the defective title without compensation. Where both the parties S. 51 
are equally conversant with the true state of facts this doctrine is inapplicable (p). 

On this doctrine the Privy Council observed in a Canadian case ( 7 ). “Whether 
there can bo any estoppel which is equitable as distinct from legal and whether 
'equitable estoppel’ is an accurate phrase, their Lordships do not pause to inquire. 

The foundation upon which reposes the right of equity to intervene is either contract 
or the existence of some fact which the legal owner is estopped from denying.” 

While awaiting judicial interpretation, it may be permitted to point out that 
that phrase has been used in numerous authorities, both English and Indian, as 
synonymous with *' acquiescence ” or “ equitable acquiescence ” ami as comprised 
in the subject treated in English Law as estoppel in pais. It has been observed 
in this country that "it must distinctly bo kept in view that cases founded upon 
the equitable rule of estoppel are beyond the purview of section ”>1 of the Transfer 
of Property Act ” (r). 

In a ease decided by the House of Lords in 1866, Ratnsden v. Dyson («), the 
Lord Chancellor (Lord Cranworth) stated what the principles of equity on the sub- 
ject were. He said (page 140) : “ If a stranger begins to build on my land supposing 
it to bo his own, and I, perceiving his mistake, abstain from setting him right, and 
leave him to persevere in his error, a Court of Equity will not allow me afterwards 
to assert my title to the land on which he had expended money on the supposition 
that the land was his own. It considers that, whon I saw the mistake into which 
lie had fallen, it was my duty to be active and to state my adverse title, and that 
it would be dishonest in me to remain wilfully passive on such an occasion, in order 
afterwards to profit by mistake which 1 might have prevented.” Lord Kings* 
down said (p. 170): " If a man undent verbal agreement with a landlord for a 
certain interest in land, or what amounts to the same thing, under an expectation, 
created or encouraged by the landlord, that he shall have a certain interest, take 
possession of such land with the consent of the landlord, and upon the faith of 
such promise or expectation, with the knowledge of the landlord or without 
objection by him, lays out money upon the land, a Court of Equity will compel 
the landlord to give effect to such promise or expectation. This was the principle 
of tin' decision in Oregon/ v. Mighell (/) and as I conceive, is open to no doubt. ’* 

Then, after stating that there has been a difference of opinion among great Judges 
as to the nature of the relief to be granted, he says : “ But I do not understand 

any doubt to have been entertained by any of them that, either in the form of a 
specific, interest in tin- land, or in the shape of compensation for the expenditure, 
a Court of Equity would give relief, and protect in the meantime the possession 
of the tenant.” 

In that case the doctrine of equitable acquiescence was considered and it was 
held not to apply to the case of a tenant who, with a knowledge of tin- extent of his 
own rights, did an act which was at varianc e with and in excess of those rights. The 
principle upon which the doctrine of acquiescence is based is that a man who acts 
in such a way as would make it fraudulent for him to sot up his legal rights will be 
deprived of those rights. But where his acquiescence or other conduct does not 
amount to u fraud, actual or constructive, lie* cannot be deprived of his legal rights. 

( r ) Kalyan Das v. Jan ttibi (1929) 51 All. 454. 

(j) (1866) L. R.. 1 H. L. 129. 

(/) (1811) 18 Vcs. 328. 34 R. R. 341. 


(P) Ranchodlal v. The Secretary of State for India 
(1911) 35 Horn. 182. 

(q) i anadian Pacific Railway v. The Ring 
A. 1. 1<. (1932) P.C. 108. 
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The elements or requisites necessary to constitute fraud of that description were 
laid down by Fry, .T., in IF ilhnott v. Barber (a) in the following terms: — 

(1) The plaintiff must have made a mistake as to his legal rights. 

<2) The plaintiff must, have expended some money or must have done some 

act (not neeossarilv on the defendant’s land) on the faith of his mistaken belief. 

% 

(3) The defendant, the possessor of the legal right, must know of the existence 
of his own right, which is inconsistent with the right claimed by the plaintiff. 

(4) The defendant, the possessor of the legal right, must know of the 
plaintiff's mistaken belief of his rights. If he does not, there is nothing which 
calls upon him to assert his own rights. 

(a) The defendant, the possessor of the legal right, must have encouraged the 
plaintiff in his expenditure of money or in the other acts which he has done either 
directly or by abstaining from asserting his legal rights. 

" Where all these elements exist there is a fraud of such a nature as will entitle 
the Court to restrain the possessor of the legal right from exercising it. but in my 
judgment nothing short of this will do.” He adhered to this view in a later case (»•). 
Upon the authority of that case it must be held that mere silence or even ac- 
quiescence on the part of a person possessing a legal right will not deprive him of 
that right unless all the above elements of fraud exist. This appears no doubt 
to be the law in England. But it will be observed that to raise such an equity, two 
things are required, first, that the person expending the money supposes himself 
to be building on his own land: and, secondly, that the real owner at the time of 
the expenditure knows that the land belongs to him and not to the person expend- 
ing the money in the belief that he is the owner. The law as laid down in 
section .’> 1 of the Transfer of Property Act does not in all respects follow the law 

of England. 


In India the leading case on the subject is Beni Ham v. Kantian Lai (to). 
There was a lease given in 18f>8 of six bighas of land for a term of years (ending 
with the then current revenue settlement of the mouzah in which the land leased 
was situate) for the construction thereon of a saltpetre factory. During the term 
of the lease, the tenant, after the completion of the factory, and, in fact, after it 
had ceased to exist, erected houses on the land, at a considerable cost, with the 
knowledge of ami without any interference or objection on the part of the landlord- 
A suit in ejectment brought after the termination of the lease, was dismissed bv the 
Indian Courts (including the High Court on second appeal) on the ground that the 
landlord stood by and acquiesced in the erection of the permanent structures. 
On appeal (by special leave) their Lordships of the Privy Council, in reversing the 
decree of the Courts below and passing a decree in ejectment, with liberty to the 
tenant to remove the houses built on the land, observed that in order to raise the 
equitable estoppel which was enforced against the appellants by both the Appel* 
late Courts below, it was incumbent upon the respondents to show that the conduct 
of the owner, whether consisting in abstinence from interfering, or in active inter- 
vention, was sufficient to justify the legal inference that they had, by plain impli- 
cation, contracted that the right of tenancy under which the lessees originally obtain- 
ed possession of the land should bo changed into a perpetual right of occupation.” 

lu) (1880) 15 CIl. D. 96. I («•) (1899) 21 All. 496. 26 I. A. 58. 

},.) husstll v. U'ntts (1884) 2S Cli. 1). 5*49. 585. | 



SEC. 51 .] 


WHAT ARE IMPROVEMENTS. 



They further drew attention to the fact that the maxim of the English Law S. 51 
“ quicquid iucedijicalur solo solo relit ” hns no application in India and that the 
established rule is that the lessee may remove at any time during the continuance 
of the lease all things which he has attached to the earth, provided he leaves the 
property in the state in which he received it ; implying thereby that there is thus 
in India even less reason than in England, for raising a plea of equitable estoppel 
against the landlord in the case of a leaso for a term of years. This subject is 
outside the operation of the section but further reference may be made to the 
undermentioned coses (.»•). 

What are improvements. — The improvement must be one which would raise 
the value of the property permanently (.»/). Ordinary repairs such as putting up a 
staircase (-) is not an improvement within the meaning of the section. But where 
an uninhabitable house was very largely rebuilt, costs claimed by the purchasers 
as improvements in rebuilding the main doors and walls and building two new 
rooms anti a portion of the kitchen were allowed la). The amount of expenditure 
made had occasionally very little to do with the real issue, — to what 
extent has enhancement of the subject been produced (/>). The amount payable 
is not what was actually spent at the time of effecting improvements but the in- 
creased value of the property at tho time the estimate is made (r). The rule in 
para 2 of the section is that the amount to be paid or secured in respect of such 
improvement shall be the estimated value thereof at the time of the eviction. 

While in the event of the transferee purchasing the interest of the evictor he must 
pay the then market value of that interest irrespective of the value of such im- 
provement. So that sale is to be at market value, payment or security at estimated 
value. In either case, tho valuation to bo made at the time of eviction. 


Severance of improvements effected in good faith from those not proved to be 
so effected. — Such a question arose before the Madras High Court where the alien- 
ation was not questioned for 30 years and the transferee in an honest belief in his 
title effected improvements but when at the end of 30 years the title was questioned 
by suit, he still made some improvements. On the question of compensation it 
was decided that a certain sum be paid to him for improvements prior to a date 
named which were effected in good faith that ho was the owner, but that as regards 
•improvements effected at a later date, at which he had not proved that he so 
believed, liberty was given to remove the materials subject to conditions, namely, 
that if tho portion so built could bo definitely ascertained the transferee be allowed 
to remove tho materials therefrom in the presence of an officer of the Court and of 
the plaintiff or his son so as not to cause any diminution in the value of tho r< • 
mninder of the building, the removal to bo (tarried out. within one month of 


(*) Krishna v. Mir MahanifJ Ali (1897) 3 C. 
\V. N. 255; Ahmad Yar Khan v. The 
Secretary of State for India in Council 
(1901) 28 Cal. 893, 28 I. A. 211 ; .Yuiirfo 
Kumar v. Hatiomali (1902) 29 Cal. 871 ; 
Ali Katentini v. Manik Chandra (1923) 
27 C. \V. N. 989, Dattatraya v. Shndhar 
(1893) 17 Horn. 738; Yeshwada hibi v. 
Uamchandra (1894) 18 Horn. c*>8; The 

Municipal Corporation of the City of Horn- 
bay v. The Secretary of State for India in 
Council (1905) 29 liom. 580; Uamchandra 
v. Vishnu (1920) 22 Bom. L. K. 948 ; Kun 
Muhammad v. Satayanan (1889) 12 Mail. 
320; Xarasayya v. Raja of I'enkatagiri 
(1914) 37 Mad. 1 ; Angammal v. A slums 
Sahib (1915) 38 Mad. 710; Xalesa v. Dis- 


trict Hoard of Tanjore, A. 1. R. (1926) 
Mad. 314; Durgar Sing v. Xaurang (1895) 
17 All. 282; MuhammeJ v. Marts (1908) 
6 A. L. J.57. 

(>•) Sidramappa v. Shidappa (1929) 31 Bom. 
L. R. 481. 

(:) Sidramappa v. Shidappa (1929) 31 Bom. 
L. R. 461. 

(u) (iangadhar v. liachtippa (1929) 31 Bom. L. R. 
453. 

(b) Kular Xath v. Mathu Mai (1913) 40 Cal. 
555 (a case from the Punjab where the Act 
does not apply). 

(r) Kama Aiyar v. Nardyansami, A. 1. R. (1926) 
Mad. 609. confirmed in (1930) 53 Mad. 692, 
57 1. A- 305. 
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S. 51 ascertainment by the Court whether this part of the building could be satisfactorily 
identified ( d ). 

Improvements disregarded. — When the owner of the better title sells his interest 
in the property to the transferee improvements made by the person with a defective 
title are not to bo taken into consideration. 

Improvement secured. — In the event of the person with a better title requiring 
the eviction of the holder of the defective title he has to secure the improvements 
mad© by the latter but the section is silent as to the form the security should take 
and for how long the amount secured is to remain unpaid, nor is it stated what 
interest the person with the better title is liable to pay on the amount secured. 

Revaluation in execution proceedings. — Where a sum was fixed as value of 
improvements made by the mortgagee which between the passing and the execu- 
tion of the decree had increased in value, the Court hold that under the altered 
circumstances the mortgagee was entitled to a revaluation in execution proceed- 
ings (c). The same principle was applied in favour of the mortgagor when the 
improvements diminished in value within the period fixed for redemption (/). 

Injunction. — Where improvements are effected by a person under circum- 
stances which entitlo him to their value it does not follow that ho is entitled to 
remain in possession until he has been reimbursed (q). 

Removal of materials. — The section is silent as to whether the holdor of the 
defective title who is not entitled to any relief under the section can romove the 
materials utilized by him in effecting improvements. The principle enunciated 
in the section is an exception to the maxim, “ quicquid plantator solo solo cedil 
and unless tho equitable grounds mentioned in tho section are made out the moment 
the improvements arc mado they belong to tho owner of the land by operation of 
law (h). In Rangoon the right of removal has been denied on the ground that it 
would render tho provisions of section 51 nugatory (f). In Allahabad, however, 
tho Court granted a mortgagee from a Hindu widow three months' time for removing 
tho materials of tho house constructed by him ( j ). A similar view was adopted 
by tho Madras High Court in a case which wont up to tho Privy Council. There 
liberty was given to romove tho materials subject to certain conditions (k). Not- 
withstanding section 61a lessee has a right to remove materials in certain circum- 
stances under section 108, clause (/*) of the Transfer of Property Act, IV of 1882, 
which debars him from orecting permanent structures on tho land leasod under 
section 108 (p). 

“Lis pendens.” — Improvements effected by a transferee pending a suit where- 
in the property is in question cannot be said to have been made by him in the 
bona fide boliof that ho is absolutely entitled to tho property (f). Nor is a party 
who is put into possession under a decreo of the Court which is subsequently reversed 
entitled to costs of improvements effocted while in possession (m). The rule laid 
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down in Mathumsa Rowlhau v. Apsa Bin (n) as to an auction purchaser who is not S. 51 
a party to the suit being entitled to compensation for improvements when he is 
subsequently ousted from possession on account of the sale being sot aside is not 
applicable to a party to a litigation making improvements during the progress of 
the contest. 

Vendor purchaser. — If there be a treaty for the purchase of land and there be 
disagreement as to terms and the intended purchaser nevertheless expends money 
upon it, the vendor is not estopped bj' acquiescence (o). Where a purchaser bona 
fide takes possession of more land than that purchased and makes improvements 
on the excess land lie is entitled to compensation on eviction (p). 

Costs. — The section does not state — 

(i) who is to pay the costs of estimating the value of tho improvements and 
what is to happen in case a difference arises between the valuers employed by tho 
rival parties, 

(ii) who is to pay tho costs of preparation, stamp and registration of the 
mortgage or othor security to be executed by the holder of the bettor title, 

(iii) who is to pay tho costs of the preparation, stamp and registration of the 
conveyance on a sale of tho interest of the holder of the better title to the transferee. 

As to (i), it seems that tho costs should be shared by both tho parties if a com- 
mon valuer be employed or that each party should bear his own costs where separata 
valuers are engaged. In case of difference tho parties must stipulate for a reference 
to an umpire. 

As to (ii), both on principle and in practice tho person giving tho security must 
pay all costs. Stamp duty is payablo by him under sect ion 29 (a) of the Stamp Act, TI 
of 1899. 

As to (iii), costs of preparation of a conveyance is usually borne by tho pur- 
chaser, including registration and stomp duty which latter is payablo by him under 
Roetion 29 (a) of the Indian Stamp Act, II of 1899. 

Crops planted or sown on the property. — As to crops, the section declares that 
ho is entitled to gather and carry them and for that purpose to free egress and 
ingress. Ho cannot defer delivery on this ground. Tho section deals with crops 
which are growing and not with crops which have grown and aro ready for being 
cut. It therefore becomes necessary to consider such a transferee’s rights to adopt 
measures to protect the crops before they are growm and ready to be cut. The 
section is silent on tho subject. Presumably he is entitled to take steps to protect 
tho crops boforo they are ready to bo cut. But he is not entitled to resist possession 
until the crops ho has sown are cut. The rule in para 3 creates no bar to eviction 
in such a caso but only lays down that tho transferee is entitled to the crops sown 
by him and to free ingress and egress to gather and carry them (7). The section 
deals with immoveable property which according to section 3 of this Act does not 
includo growing crops. Although under this section a lessee as being a persbn not 
believing in good faith that he is absolutely entitled to the property, cannot take 
advantage of tho rule in para 3, nevertheless such a right is recognizod when 
a lease of uncertain duration determines by any means except the fault of the 
lossoe under section 108 (i) of tho Transfer of Property Act. But a mortgagee 

(n) (1911)21 M. L. J.969 I (/>) Natesa Throw v. Diitrut Board oj 1 amort 

(o) Mevnrll v. Surlees (1855) 25 L. J. Ch. 257, A. I. K. (1926) Mad 313 

65 E. R. 581. I (?) Deo Dal v. Ram Autar (1886) 8 All. 502. 
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in possession who has brought the land to sale in execution of his decree cannot 
recover from the execution purchaser the value of standing crops (r). Nor lias a 
mortgagor an attachable interest in the crops cut and stored by his tenants upon 
a sale by the mortgagee through the Court after expiration of the time allowed to 
him to redeem, for ho is in no better position than a person accpiainted with the 
imperfection of his title (.s). 

Similarly, a purchaser of the crops from a trespasser is not entitled in law or 
in equity to an order deferring the handing over of the land to the decree-holder 
until the growing crops have been gathered ( t ). 


52. During the pendency in any Court having autho- 
rity in British India, or established beyond 
,>endh!^ tr Mi’i't p r r cEs the limits of British India by the Governor 

General in Council of any suit or proceeding 
which is not collusive and in which any right to immoveable 
property is directly and specifically in question, the pro- 
perty cannot be transferred or otherwise dealt with by 
any party to the suit or proceeding so as to affect the rights 
of any other party thereto under any decree or order which 
may be made therein, except under the authority of the 
Court and on such terms as it may impose. 


Explanation.- — • For the purposes of this section , the 
pendency of a suit or proceeding shall be deemed to commence 
from the date of the presentation of the plaint or the institution 
of the proceeding in a Court of competent jurisdiction , and to 
continue until the suit or proceeding has been disposed of by a 
final decree or order and complete satisfaction or discharge 
of such decree or order has been obtained , or has become obtain- 
able by reason of the expiration of any period of limitation 
prescribed for the execution thereof by any law for the time 
being in force. 


Immoveable property cannot be transferred or otherwise dealt with : 

(i) during the pendency in any Court in British India or established beyond 
the limits of British India by the Governor General in Council 

(a) of any suit or proceeding which is not collusive and 

(b) in which any right to immoveable proport.y is diroctly and specifically 
in question. 

(ii) by any party to the suit or proceeding 

(iii) so as to affect the rights of any other party thoroto under any decree or 
order which may bo made therein. 


Exception. — Under an authority of the Court and upon the terms it may 
Impose, such transfer or dealing may take place. 


r) Iianutlinga v. Samiaf>f>a (1890) 13 Mad. 15. 
») Land Mortgage Hank of India, Lid. v. Vtshnu 
(1878) 2 Horn. 070 ; (cavs before the Trans 


ter of Property Act was passed). 

(/) Thomas Souza v. Gulam Moulin (1903) 13 
M. L.J. 214. 



SECS. 51 - 52 .] BELLAMY Y. SABINE. 



Explanation. — Pendency of a suit or proceeding shall be from date of presenta- 
tion of plaint or institution of the proceeding in a Court of competent jurisdiction 
till disposed of by a final decree or order and complete satisfaction or discharge 
thereof obtained or has become barred by limitation. 

Changes in the section. — By the Amending Act the following changes have 
been mudo : 

(a) the word pendency ” has been substituted for the original words “ active 
prosecution ” owing to conflict of judicial opinion as to the moaning of the words 
“ active prosecution.” The view of the Calcutta High Court was that there c an 
hardly be active prosecution if the plaintiff took no steps to effect servico of the 
summons or if after the decree dismissing the suit no steps wore takon to file an 
appeal (u). The High Court of Bombay held that Its -pendens ended with the 
decree (t>) except as regards administration suits and suits for account. To render 
the meaning of tho word pendency more lucid, to the section has boon added an 
explanation to make it clear when the pendency of the suit or proceeding shall 
bo doomed to commence and when to end. 


(b) For tho words “ a contentious ” tho word ” any ’ has been substituted. 
This change was made in view of the decision of the Culcutta and Allahabad High 
Courts that a suit becomes contentious only from tho date on which summons was 
nerved or tho defence was put in (tv). But these decisions are not good law since the 
ruling of the Judicial Committee (x) where it was hold there was no warrant for tho 
view that a suit contentious in its original nature was net so within tho meaning of 
tho section until summons was served on the opposite party. 


(o) After the words “ suit or proceeding ” where they occur for the first time 
the words “ which is not collusive ” have been insorted. The word collusive has 
been added because a collusive suit is not a real suit but merely a pretence h/). 


The amendments are not retrospective, — It lias lieen held that the amended 
section has no retrospective effect (z). Bellamy v. Sabine (a) : This is the loading 
ease on the subject of I is pendens. There the question was as to priority of two 
oncutnbrunccrs. The plaintiff .John Bellamy was tenant for life of two estates, 
the C. estate and the S. 1*. estate. The latter was sub-divided into two estates, 
the Manor Farm and Villibors. He was also seised in fee of the estate of Cheddington 
which was mortgaged to tho full and therefore substantially of no value. On the 
8th of June 1827 the plaintiff sold tho whole of his estate to his elder son, Edward 
Bellamy, who agreed to pay a large number of debts due from the father and also 
covenanted to pay certain annuities. On the 21st of Juno 1827 the son Edward 
onterod into an agreement with Thomas Sabine, the family solicitor, whereby in 
consideration of a sum of money paid to him by Sabine and the latter undertaking 
to discharge all encumbrances and debts which Edward had agreed to discharge 
and to pay the annuities, Edward, tlie son, agreed to transfer tho contract of his 


(m) Kishory Mohun v. Mahonud (1891) 18 Cal. 
18S; Dino nath v. Shutna Uibi (1901) 28 
Cal. 23. 

(v) Venhatesh v. Maruti (1888) 12 Horn. 217; 
''liiujirain v. Wanuin (1898) 22 Bom. 
939; lihoje Mahdev v. Gangubai (1913) 
37 Bom. 621. 

in) Kiulhaiyam v. Sibu Panda (1888) 15 Cal. 847; 
Toy.tndra V. Pulkumari (1900) 27 C il. 77; 
Paruilam \. Sam hi La! (lS99i 21 A1‘ 4uK ; 


Krishna v. Ditto Mony (1904) 31 Cal. 658. 
(i) l-'aiyz Husain Khan v. Prag Narain (1907) 
29 All. 339, 34 I. A. 102. 
fv) A hmcdbhoy v. Vallibhoy (1882) 6 Bom. 703; 
Chenvirappa v. PuUappa (1887) 11 Bom! 
708. 

(i» H triads . Lola Prasad, A. I. R. (1931) Nag. 
0i) (18471 26 L. ?. Ch. 797. 41 F.. 1< 109". 


. 52 


20 
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S. 52 father, to Sabine so as to make Sabine the owner of the property. < hi the 4th of Aug- 
ust 1828 Edward Bellamy died intestate and unmarried, leaving Francis his brother 
his heir-at-law. On the 23rd February 1820 Sabine mortgaged the C. estate to fi 
gentleman of the name of Davis to secure £3,000 and in July 1830 he mortgaged that 
part of the S. P. estate known as Manor Farm to Thomas Brickenden to secure £3,000 
to him. In 1833 Sabine mortgaged to Hood and Brickenden the other part of the 
S. P. estate known as Villibers; and subject to the existing mortgage to Brickenden 
ho also mortgaged a part of that Manor Farm, that is, a second mortgage to Good 
and Brickenden. In July 1830 Francis Bellamy filed a suit against Thomas 
Sabine and John Bellamy and others to set asido the agreements of the 8th of June 
and the 21st of June 1827 for fraud. On 8th May 1835 a decree was made dis- 
missing tho bill as to agreement of 8th Juno but setting aside the agreementof the 
21st. Juno for fraud. 


In 1830 the plaintiff Bellamy, the original owner of the property, filed a bill 
against Thomas Sabine and Francis Bellamy praying for specific performance of the 
agreement of Sth June 1827 for the sale of the estate to Edward so far as it remained 
unperformed. A decree was passed accordingly on the 8th of November 1847 and 
it was declared that the plaintiff was an encumbrancer in respect of whatever re- 
mained of the unpaid purchase-money. In July 1850 upon the Chief Clerk’s 
certificate it was declared that John Bellamy’s encumbrance was prior to that of 
Good and Brickenden, it being considered by one of the Vice-Chancellors that the 
pendency of the suit of Francis Bellamy at the time the mortgage of November 
1833 was effected, gave to Good and Brickenden notice of the equitable claim of 
John Bellamy upon tho estate of Thomas Sabine but upon appeal it was held that 
tho encumbrance of Good and Brickenden was prior to the claim of John Bellamy. 
The same principle was enunciated in Culpepper v. Aston ( b ) where land had been 
devised to a trustoo to soil for payment of debts. The heir filed his bill against the 
trustee alleging that the real estate was not wanted for the debts and therefore 
praying a conveyance. It was hold that a sale by the trustee pendente lite did not 
bind the heir. So in Sorrell v. Carpenter (c) the plaintiff instituted a suit against 
one Ligo upon a claim which by the docroo he established to certain leasehold estates. 
Pending tho suit Ligo sold to the dofondant. It was hold that ponding tho suit the 
defendant could not sustain his purchase. In both these cases tho doctrine roally 
was that ponding a litigation a defondant cannot by alienation affect the right of tho 
plaintiff to the property in dispute ; and tho same principle is applicable against the 
plaintiff so as to prevent him from alionating to tho prejudice of the defendant. 
It is, however, not an accurato mode of stating the doctrine that Its pendens is 
implied notice to all the world. In Bellamy v. Sabine ( d ) it was held that the doc- 
trine of lis pendens affecting a purchaser is not founded upon any doctrine of actual 
or constructive notice but upon tho fact that the law doos not give to litigant 
parties ponding tho litigation, rights to properties in dispute so as to prejudice the 
opposite party. Hence tho rule is independent of notico (c). It is also an ex- 
ception to tho rule that a docroe or order in a suit binds parties thereto. 

Non* applicability of doctrine. — The doctrine of lis pendens does not apply in 
tho following inatancos : — 

(a) A private sale by a mortgagee in exorcise of power conforred by mortgage 
deed is not affeoted by the doctrine of lis pendens embodied in tho section 



2 Cli. Cas. 115. 

2 P. Wins. 482. 

(1847) 20 L. J. Cb. 797. 

Girdharlal v. Liladhar (1931) 31 Bom. L. R. 


1123; Krishnabai v. Sawlaram (1927) 
51 Bom. 37 ; Hasappa v. Bhimangowda 
(1928) 52 Bom. 208. 
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and the sale is valid, though made during the pendency of a 
suit filed by the mortgagor (/). 


redemption 


(b) 

(c) 

(d) 


To cases of review. 

When the transferor alone is affected (y). 

To aii order passed against an intervenor in execution proceedings ns the 
proper remedy in such cases is a suit under O. 21, r. f>3 of the Code of 
Civil Procedure, 1908. 



(0) To a friendly suit (h). 

(f) To yearly leases and such other acts as are either the necessary or the 
ordinary reasonable incidents of an interim l>eneficial enjoyment (i). 

(g) To a transfer pending suit by a person who is not a party to such 
suit (j). 

(h) To personal property other than the chattel interests in land (k). 

(1) To the interval that lapses between dismissal of a suit and a fresh suit on 
the same cause of action. 

(j) Whoro the parties to the transfer are ranged on the same side (/). 

(k) To transfer effected by order of the Court in which the suit or proceeding 
is pending (w). 

(l) Where there is a misdescription of the property in the plaint (n). 

(m) Whoro alienations are not inconsistent with the rights which may beestab- X 
fished by the decree in the suit (o). 

(n) The doctrine of lis pendens does not apply to the case of a person who, 
during tho pendency of a mortgago suit obtains a mortgage of the property, 
in consideration for money paid by him and used by the mortgagor to 
pay oil tho suit mortgage (p). 

(o) To a suit on a pledge of ornamonts (q). 

(p) To a sale pursuant to a decree on mortgago created before institution of 
tho suit (r). 

(q) To oloction of one of two romedies which are not co-existent but 
alternative as whoro a decreo-holder by accepting payment of decretal 
amount is barred from pressing his appeal against an order which had set 
aside tho sale («). 


(/) Ramakrishna v. Official Assignee of Madras 
(1922) -45 Mad. 774. 

{ g ) Shib Chandra v. Laehmi Narain (1929) 33 
C. W. N. 1091 P.C. 

(A) Kathir v. Mretnudiss (1915) 38 Mad. 450. 

(») Subbaraju v. Sutharamaraiu (1916) 39 Mad. 
283; Radhtka v. Radhamani (1884) 7 
Mad. 96; Karu v. Pandia, A. I. K. (1924) 
Nag. 226. 

(/) Pethu Ayyar v. Sankaranarayana (1917) 
40 Mad. 955; Iiahi v. Daulu (1925) 27 Bom. 
L. R. 38; Ammayya v. Narayana, A. 1. K. 
(1925) Mad. 487. 

(A) Wigruin v. Uuckley (1894) 3 Cli. 483. 

(l) K'ishnaya v. Mallya (1918) 41 Mad. 458. 

Krishraji v. Motilal (1929) 31 Bom. L. R. 
476. 

(m) Sec. 52 of the Transfer of Property Act, 


IV of 1882. 

(n) Loke Nath v. Achutat\atuia (1912) 15 C. L. J. 

391 ; Periatnurugappa v. Manicka Chettr 
A. I. R. (1926) Mad. 50. 

(o) Kondi Munisami v. Dakshanamurlhi (1882) 

5 Mad. 371. 

ip) Naruyan v. Syed Hafiz, A. I. R. (1925) Nag. 21. 

(q) Govind liaba v. Jijibai Saheb (1912) 36 Bom. 

189. 

(r) Chinnaswami v. Darmalinga, A. I. R. (1932) 

Mad. 566 ; liar Pershad I~al v. Dalrnardhav. 
Singh (1905) 32 Cal. 891 ; Chinnasicamt 
v. Darmalinga (1932) 56 Mad. 115; Nagen- 
dra Chftliar v. Lakshmi Ammal (1933) 
56 Mad. 846 ; Ganfialrao v. Vithabai (1934) 
30 Nag. 284. 

(S) Mangat Rai v. Dali Chand (1933) 55 All. 735. 



308 


THE TRANSFER OF PROPERTY ACT. 


[CHAP. n. 


S. 52 


<r) A purchaser subject to a mortgage is not bound by proceedings in a subse- 
quent suit between the mortgagor and the prior mortgagee to which he 
was not a party (/). 

Registration.— In this country there is no registration of lie pendens as in 
England except when execution proceedings are adopted. Such proceedings are 
registered in what is known as the negative list. 

Onus.— A party who relies on section 52 of the Transfer of Property Act must 
shew that his suit was pending at. the time when the deed of transfer sought to be 
impeached was executed (tt). 

Proper forum.— The rule applies to suits or proceedings pending in a Court 
having authority in British India or established beyond the limits of British India 
by the Governor General in Council (r). The Court must bo a Court of competent 
jurisdiction (w), and may be either of first instance or the Court of Appeal. 

British India. — Reference may be made to the Act below (x). 

Transfer pending suit or other proceeding.— The bar of transfer created by the 
section is a qualified one and restricted against affecting the rights of a party to the 
suit or proceeding under any decree or order which may bo made therein. The' 
transfer must be made after the institution of the suit. A transfer made before 
the suit would not be affected. 


Suit. — This includes a decree ex purls (i/). 

Compromise decree. — A consent decree falls within the scope of the rule of 
/is pendens (z). It has been observed that the fact that the final decree was founded 
upon a compromise does not interfere with the application of the doctrine (o). 

Not collusive. — To attract the application of the section the suit or proceeding 
relied upon must not be collusive. The fight between the parties must not be 
sham (6). A friendly suit in which there is no contest and the decree declares rights 
on which the parties are in agreement is collusive (c). A suit may be collusive 
either in its inception or in an honest suit there may be a collusive decree (d). 

Immoveable property. — The doctrine of Its pendens applies to immoveable 
property only. 


Moveable property. — The doctrine of Us pendens does not apply to moveable 
property (e). 

Immoveable property must be directly and specifically in question. — To attract 
the doctrine of lie pendens it is one of the essential ingredients that the property must 
l>e one in respect of which relief is sought so as to come within the meaning of the 


I) Jugalcliandra Dr v. Abdul Rashid (1935) 
02 Cal. 75. 

(u) Hafiuddin v. Brijmolmn (1913) 9 Nag. 155. 

(i/) Palani Chelti v. Subramanvan (1890), 

19 Marl. 257. 

(ir) Ali Shah v. Husain Buksh (1079) 1 All. 588. 
( x ) The General Clauses Act, X of 1897, see. 3 (7). 

(v) Ham Him rose v. Rampal Singli (1920) 42 All. 

319; Krishnappa v. Shivappa (1907) 
31 Bom. 393 ; Utnjo K {short v. \leajan 
Biswas (1909) 13 C. \V. N. 1138. 

,(») Bhagiralhi v. Kajhishore. A. 1. K. (1930) 
All. 354; Tinuodan v. Trailokya (1912) 
17 C. \V. N. 413; Hharat Ramanuj v. 
Srinath Chandra (1922, 49 Cal. 220 ; 
Periainurugappav. ,'lanicku Chetly, A. I. R. 
(1928) Mao. 50 ; Parvali Animal v. Hovindu- 
ruia. A. I. R. (1924) Mail. 359; Annamalm 


Chettiar v. Malayandi Appaya (1906) 
29 Mad. 426 ; Sat Narain Singh v. Badri- 
Prasad, A. I. R. (1928) 0.146 ; ML Rama- 
dularx v. Upcndranath (1925) 4 Pat. 619. 

a) Shiam Lai v. Sohan Lai (1928) 50 All. 290. 

b) Clienvirappa v. Pntlappa (1887) 11 Born. 711; 

Ahmedbhoy v. Valhbhoy (1882) 6 Bom. 703 ; 
Bharat Ranmnuj v. Srinath Chandra (1922) 
49 Cal. 220. 

(c) Jogcndra v. Fulkumari (1900) 27 Cal. 77; 

Kathir v. Maremadissa (1915) 38 Mad. 450. 

(d) Periamurugappa v. Manieka Chetty, A. I. R. 

(1926) Mad. 50. 

(') Orwind v. Jijibai (1912) 36 Bom. 189 ; Wigram 
v. Buckley (1894) 3 Ch. 483; Haji Sayed 
,\ aimuddtn v. Sidkaram Martvart, 9 
C. I*. I.. R 22. 
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word “ directly ” and further it must l>e of specific property mentioned in the plaint 
to come within the meaning of the words " specifically.” 

Administration suits. — To administration suits the rule does not apply. If in 
such a suit a particular portion of the estate is sought to be effected in a particular 
way the doctrine would apply. The right to the particular plot must he directly 
and specifically in question (/). Hence a conveyance of property pending such an 
action cannot be effected. Though a mere general claim for administration is not 
enough, a transferee taking subsequent to tin- registration of an administration 
suit from a specific devisee who is a defendant would come within the rule if previous 
to the transfer the property sought to lie charged in the action is clearly and speci- 
fically indicated (</). 

Adoption "pendente Ute” — Adoption jxndente life is not to be regarded in the 
same light as alienation pendente lift (/<). 

Attached property. — According to Order 21. rule 03 of the Code of Civil Proce- 
dure, 1908, where a claim or objection is preferred to property attached, the party 
against whom an order is made may institute a suit to establish t he right as regards 
his claim to the property in dispute. Such a suit is a more continuation of the 
proceedings and any alienation during the continuance of such proceedings till the 
disposal of the suit brought to set aside the order is affected by the doctrine formu- 
lated in this section (i). A mere application for execution by attachment and sale 
of the judgment debtor’s property is not within the rule ( /). 

Caveats. — A caveat, warning and appoaraneo do not constitute lis pendens. 
It after this a writ is issued lis pendens commences but not till then (A-). According 
to the rule enunciated in the section, although the above facts do not constitute 
lis pendens they would be included within the word “ proceedings ” in the section 
so that in this country the above authority would not apply. 

Claim proceedings. — A decree-holder had attached the* property of bis judgment- 
debtor beforo decree in his suit, and, while he was seeking to establish his right to 
attach and soil such proporty as the property of his judgment -debtor by suit, against 
a successful claimant, another doerco-holder attached the same property and brought 
it to sale during the pendency of the appeal in the claim suit. The judgment-debtor 
was not made a party to the claim proceedings or the subsequent suit or appeal. 
The property was again sold in execution of the decree of the former decree-holder 
who purchased it and sued to recover possession. Held, that the auction purchaser 
in tho prior sale was not affected by the doctrine of lis pendens and his purchase was 
valid os against the purcliaser in the subsequent auction sale, as the judgment- 
debtor was not a party to the claim proceedings or the subsequent suit and could 
not be considered to be represented in that suit by plaintiff therein. Even if the 
judgment debtor was a party thereto, there is no lis pendens a> the doctrine of lis 
pendens applies only to alienations which are inconsistent with the right which may 
bo established by the decreo in tho suit ; here as the sale in execution proceeded on 
tho very footing that tho proporty belonged to the judgement -debtor, the doctrine 
was inapplicable (/). 


(/) A. L. A. R. a Jinn v. Mamie Thwe, A. I. R. 
(1023) Rang. 69 ; Ma Kin v. Ma Hwin 
A. I. K. (1927) Kang. 186 ; l*ee Lim hfa 
Hunk v. .Sate Mah Hone (1924) 2 Rang 4 
(jr) K. V. Cltellyar a firm v. Janiila Hi Hi, A. I. R. 
(1930) Rang. 132. 

(hi Rambhal v. Isikshmttn (1881) 5 Horn. 63 m. 

(i) Kriihnappa v. AMul KhaJer (1915) MS 


Mad. 535 ; Khairulla v. Setli IHninrupmal, 
A. I. R. (1925) Nag. 82. 

()) Ckamivappa v. Rama Iyer (1921) 4u M. 1. (. 
65. 

(Al Salter v. Salter (1896i P. I). 291. 

(/) I'ethu Ayyar v. Sankaranarayana Pullai 
(1917) 40 Mad. 955. 
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S. 52 Co-operative Societies Act (II of 1912). — Proceedings before the Registrar 

under this Act ate proceedings before the Court to which this section applies (m). 

Dower debi. — "While a suit for dower debt due to a Mahomedan widow was 
pending on behalf of her heirs, the heirs of her deceased husband mortgaged certain 
property which belonged to the deceased in his lifetime. The heirs of the widow 
obtained a decree which could only be executed against the assets of the deceased 
husband. Held that this decree took priority over the mortgagee’s decree and a 
sale held in execution thereof (»)• A suit of a Mahomedan woman for dower claim- 
ing a charge on the property in the husband's hands is not within the rule (o). 

Lease. A lease defined as a transfer of right to enjoy immoveable property 
is within the rule (p). Further, the payment of rent in advance after the filing 
of a mortgage suit in respect of lease granted by the mortgagor after execution 
of the mortgage was not binding upon the mortgagee or on the plaintiff as receiver 
of the mortgage properties (7). But a lease pending a suit is not void if it be an 
I ordinary and reasonable incident of interim beneficial enjoyment (r). Agricultural 
lenses are included within the rule (s). 

Suit to recover money lent. — In a suit to recover money borrowed by sale of 
jewellery pledged and if necessary by sale of property of the debtor is not within 
the section (/). 

Lien of purchaser. — When a purchaser claims the return of earnest money 
owing to defective title of the vendor and who by reason of section 55 (6) (b) of the 
Transfer of Property Act has a charge upon the property the property becomes 
subject to this rule. 

Lien of unpaid vendor. — Under section 55 (4) (b), the seller has ns charge upon 
the property which becomes subject to the rule in this section. 

Maintenance. — According to section 39 of the present Act, it is enacted that 
where a third person has a right to receive maintenance from the profits of immove- 
able property and such right is transferred the right may be enforced against the 
transferee if he has notice thereof, or if the transfer is gratuitous; but not against a 
transferee for consideration without notice of the right nor against such property 
in his hands. Mere mention in a suit for maintenance from immoveable property 
does not by itself bring the property directly and specifically in question. It is 
otherwise where a charge is created. By itself a Hindu widow’s right of main- 
tenance is not a charge upon her husband’s estate nor coon the property in the 
hands of the coparceners (a). But u suit in which the widow claims to get the 
maintenance made a charge on the immoveable property is one in which the right to 
such immoveablo property is directly and specifically in question (v). Such a transfer 
would also be affected if made after a suit for partit ion in which a widow claims a 

Itn) Vetayuda Mudali v. Co-operative Rural Credit (< 7 ) Kiran Chandra Bose v. Dull & Co., A. I. R. 

Society (19.14) 57 Mad. 426. (1925) Cal. 251. 

(«) Vasin Khan v. Muhammad (1897) 19 AH. 504. (r) Ram v. Patuiia, A. I. R. (1924) Naff. 226; k 

(o) Abdul Rahman v. Ml. Inavati Bibi, A. I. R. Ml. lux Fatma v. Mukund Lai, A. I. R. | 

(1931) Oudh. 63. (1932) All. 480. 

(/>) Ml. A si: Fatma v. Mukund Lai, A. I. R. (s) Clumdan Singh v. Fakirgir (1915) 11 Nag. 21; 

(1932) All. 480; Girdharlal v. Liladhar ShriGaneshv. Pandurang (1918) 14 Nag. 133. 

(1931) 33 Bom. L. K. 1123: Nitar Husain (/) Repin Krishna v. Byomkesh Deb (1924) 51 

v. Sundar Jail (1928) 50 All. 202; Thakur Cal. 1033. 

Prasad v. Gaya Sahu (1898) 20 All. 349; (ii) Manika v. Ellappa (1896) 19 Mad. 271 ; 

Kiran Chandra v. Dull & Co. (1925) 29 Official Receiver of Cudappa v. Kalatra 

C. W. N. 94; Maeleod v. Kissan (1906) Subbamma, A. I. R. (1927) Mad. 403. 

30 Bom. 250; Rustomji V. Keshavji (1926) (v) Dose Thimmanna v. Krishna (1906) 29 Mad. 

28 Bom. L. R. 1162. 508. 
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share in lieu of her maintenance (if). L'he decree creating the charge operates to 
give her charge as from the date of the plaint and not from the decree unless there 
be anything in the decree to the contrary (jr). The same Court held that whore a 
w ife brings a suit lor maintenance against her husband and asks for a charge on the 
property belonging to him, she does not ask for any l ight directly and specifically 
in respect of the property (//). 


Mortgages. — A mortgage effected during the prosecution of a suit is ineffec- 
tual ( z ). A purchaser jnndentc lit* is hound by the linal decree though he was not a 
party to the proceedings making the decree final (a). However, a private sale by a 
mortgagee in exorcise of his power of sale pending a redemption action is valid (6). 
Nor is a purchaser bound by a mortgage decree which becomes inoperative (c). 
Though sections 16 and IT of the Code of Civil Procedure do not apply to High 
Courts in the exercise of their original civil jurisdiction, clause 12 of the Charter 
empowers a High Court to try and determine a suit for land if a part of it is within 
the jurisdiction and leave lias first been obtained. In such a case the decree that a 
High Court passes is in no way different from a decree of the mofussi) Court («/). 
It is true that u decree for sale is not a decree in mu but it would be a fallacy to 
conclude from it that a decree is not passed in a suit in which a l ight to immoveable 
property is directly and specifically in <|uestion as required by section a 2 (<?). To 
a case of this nature the observations of the Privy Council in Anvndo Moyer. Doasee 
v. Dhone.ndra ('hunthr Mookerjee (/) “that a decree for sale made in a Supremo 
Court at Calcutta had no effect in rem ami lias no effect whatever over a property 
in the inofussil do not apply. ’’ 

Official Assignee. — He is not affected by the rule unless made a party to the 
suit (<i). 

Ostensible owner, transfer by. — Section 41 of the Transfer of Property Act (h) 
deals with the case of a transfer by ostensible owner. Under that section it is not 
enough that the transferee should he ostensible owner of the property with the 
consent, expressed or implied, of the true owner. He must also transfer the same 
with such consent. The institution of a suit by the real owner prior to the transfer 
by the ostensible owner is unmistakable proof that consent did not subsist at the 
time of transfer. Sections 41 and 52 are mutually exclusive. The estoppel arising 
in section 41 cannot ho such as to override the imperative provisions of section 52 
in the absenco of fraud. Section 42 is a general section dealing with estoppel in 
the circumstances mentioned therein, while section 52 is a special section applying 
to transfers pendente life (i). 

Partition suits. — As regards suits for partition t lie cases have proceeded on the 
• meaning of the word “ contentious ” which word, however, lias now been omitted 


(u*) Jogendra v. Fulkumari (1900) 27 C al. 77. 

(x) Seriharamanujacharyulu v. \’enkala$ubbanima 
(1930) 54 Mad. 132. 

(>) Rattamma v. Seshchalam , A. J. K. (1927) 
Mad. 5o2. 

(s) Morn Xarsu v. Hasan (1919) 43 Bom. 240; 
(iirdharlal v. I Mod liar ( 1931) 33 Bom. L. R. 
1 123 ; llaliramsiugh v. Ram chandra , A. I. !<• 
(1924) Nag. 393. 

(a) Premsukhdas v. Peerklum (1927) 23 Naif. 80 ; 
Shib Chandra v. Lachmi Xaratn (1929) 
51 All. 686, 56 J. A. 339; Faiz Husain v. 
Prag Xaratn (1907) 29 All. 339; Pranjivan 
v. Raiu (1880) 4 Bom. 34; Daldeo Saha i 
v. Itaij Xaih (1891) 13 All. 371 ; Parxathi 


Animal v. Govindaraja , A. I. K. (1924) 
Mad. 359 ; Ram Char an v. Parmeshuart 
Din (1933) 55 All. 235. 

(b) Ramakrishna v. The Official Assignee of 
Madras (1922) 45 Mad. 774. 

(r) Gour S titular v. Hem Chunder (1889) 16 Cal. 
355. 

(d) K temander v. Henimadhab (1931) 58 Cal. 598. 

[e) Kicrnander v. Henimadhab (1931) 58 Cal. 598. 

(/) (1871) 14 M. I. A. 101. 

(i) Subramania v. Ramakrishna (1922) 42 

M. L. J. 426. 

(/i) IV of 1882. 

If) Shafirj-ullah Khan v. Sami Vllah Khan 
(1930) 52 All. 139. 
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S. 52 from the section (j). It can scarcely he said, however, that in a partition suit the 
right, to immoveable property is not directly and specifically in question and thia 
would be independent of the question whether the shares be admitted or disputed 
and whether the parties have adopted proceedings with the object that a formal 
record should be made by the Revenue Court of the arrangement they desired 
effected. A partition suit would therefore fall within the rule (k) and if a charge 
be created by the Court for working out the partition such charge would bind alienees 
pendente life ( l ) and so would a purchaser in execution at a sale at the instance' of a 
mortgagee who took the mortgage pending the partition proceedings (m). But. the 
principle in Jogendra v. Fulkumari (n) does not apply to a sale during the pendency 
of a partition suit filed by one of the sons of a deceased owner governed by the 
Bengal School of Hindu Law after a preliminary decree in a suit on mortgage exe- 
cuted by all the sons followed by a decree absolute pursuant to which such a sale 
talers place (o). 


Pledgee. \\ here a creditor .suing for money lent on pledge of certain ornament* 
incidentally presses for the sale of the property of the deceased debtor by the 
appointment of a receiver if necessary, the property cannot be said to Ik; directly 
and specifically in question within the meaning of this section ( p ). 

Application of the doctrine to pre-emption. — Thedoetrine applies to pre-emption 
suits and consequently no transfer made during the pendency of a pre-emption suit 
can have any effect on the right of the plaintiff ns it stood at. the moment when 
the suit was brought ( q ) unless made to a purchaser having a preferential claim to 
that of a pre-emptor (r) provided that the person claiming the superior pre-emptive 
right, is not hai red from enforcing his claim by reason of limitation (*) nor has lost 
hia right, by failure to exercise it (/). The defendant purchaser, however, in suit 
for pre-emption cannot escape the result of the suit by re -transferring the pro- 
perty purchased by him to the vendor (a). 

Alienation by receiver. A party cannot repudiutc a transaction because the 
receiver in his suit acted beyond liis power in sanctioning the same, after the transac- 
tion had been carried through and after the receiver and party in suit had taken 
advantago thereof (v). A receiver is not bound by the rule, and in order to hind 
him he must ho mndo a party to the. suit (te). 


Relit suit. A suit for rent is priinurily a suit for money and although rent is a 
first, charge on the property, none is created before decree. In the case of ex -parte 


(» Khan Mi v. Pestonfi (IS96) 1 C. W. N. «2; 
Jogrndra v. Fulkumari (1900) 27 Cal. 77; 
Ranuhandra v. Jaideo, A. I. K.(1928) Nag. 
198; Chaudan v. Fakirgir (19\5) 11 Nap.21. 
h) Ishuar v. Datlu (1913) 37 Bom. 427 ; X and 
Kishorc v. tuillu, A. I. R. (1931) All. 45; 
Jo fie ndra v. Fulkumari (1900) 27 Cal. 77 ; 
Amrital v. Kanlilal (1931) 33 Bom. 1.. R. 
286 ; hut sec Ramchandra v. Jaidfu, A. I. K. 
(1928) Nap. 198. 

(/) Arunachatam v. Pralapasimha , A. 1. R. 
(1930) Mad. 988; Basappa v. Bhiman • 
gnu da (1928) 52 Bom. 208. 

(m) J off ndra Xath v. Debend ra Xath (1899) 26 
Cal. 127. 

(nf (1900) 27 Cal. 77. 

(o) Bald etui as v. Sarojini (19341) 57 Cal. 597. 

(p) tiepin Krishna v. Byomktsh Deb (1924) 

51 Cal. 1033. 

( (J ) t Humean v. Xanak ( hand (1927) 49 All. 5 1 6; 


(, ha si ley v. Gobi ml (1908) 3u AH. 467; 
Manpal v. Sahib Ram (1905) 27 All. 544 ; 
Buchan .Snip// v. Bijai Singh (1926) 48 All. 
221 ; Hazara Singh v. Ruhr Khan (1922) 
3 Lah. 264. 

(r) Malik Singh v. Shiant Lai. A. I. K. (1929) 
All. 440. 

(.s) Kami a Prasad v. Ram fag (1914) 36 All. 60. 
(/) Asa Singh i v. Xanbal (1921) 19 A. L. J. 143. 

(u) Kehar Singh v. Jahangir Singh (1925) 47. 

All. 625 ; Bhikhai Mai v. Debt Sahi (1925) 
47 All. 923; Ml. Raijai v. trbhan (1909) 
5 Nap. 136; Ganpalsa v. J<*nnabhai (1906) 
2 Nap. 150; t)urga Prasad v. Gangadin, 
A. I. K. (1925) All. 502. 

( v ) T Hoke ( hand Surana v. t Hattie & Co. t A. I. R. 

(1926) Cal. 204. 

(«•) Subramaniaw Ramakrishna (1922) 42 M.L.J. 
426. 
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2Vk ji'iUou (.c), Lord (.aims said, " I lieu the //.« pendens being a technical expression 
well known, it seems to me to bo perfectly clour that it always implied a claim of 
right, or a claim to charge some specific property.” A suit for rent can hardly be 
regarded as a claim to charge specific property (//). 
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Specific performance. — In a suit for specific performance of contract to grant 
a lease the property is directly and specifically in question. Consequently when 
such a suit results in a final decree transferring the title, that title relates back to the 
date of the agreement on which the suit is based and the Court will not permit its 
decree to be rendered nugatory by intermediate conveyances (c ». Similarly, 
pending such a suit a vendor cannot give a valid title to a third party not claiming 
in the suit (a). 


Surrender “ pendente life. ” — l ndcr a surrender /n ndente lift • between a preli- 
minary and final decree, the alienee is bound b\ the final deeree in terms of the 
adjustment made between the parties (/>). Even after the final deeree and (wilding 
certain proceedings the same principle would apply (c). 

Trust to administer. In a suit to ascertain and to administer trust under a 
deed, a decree was made declaring one of the parties entitled to one-sixth share in 
the surplus income and that the trustees should have their cost out of the trust 
property. The benelieiary thereupon mortgaged his share. Under a later order 
in the suit, part of the property was sold to realize the trustee’s costs. It, was held 
that the mortgagee's right was subject to the sale and Mu* mortgage was consequently 
not an encumbrance upon tbo title of the purchasers. The rule was also applied 
where the prayer was for cancellation of a deed of trust (d). 

Wills. — In bills for establishing a will, and perpetuating the testimony of 
witnesses, the advantage ought to la* mutual, and the heir-at-law is as much at 
liberty to invalidate the will, as the devisees are to establish it, and must he consi- 
dered, to all intents and purposes, as a I is pendens, or otherwise it would make the 

only method, which by the law of England is pointed out for proving a will, vain 
and nugatory ( e ). , 


The property cannot be transferred. — The section fetters the transfer of property 
during the pendency of a suit or other proceeding wherein the right to such immove- 
aide property is directly and specifically in question (/). As to what transactions 
amount to transfer, see (;/). Where an agricultural lease made by a mortgagor 
benefits the mortgagee, the section does not apply (It). 


Transfer by defendant to himself. The rule was hold to apply to a transfer 
by the defendant of the suit property to himself. But the other Judge who formed 
the Division Bench in that cose expressed the opinion that he was not clear as to the 
application of the section to that case (/). The case was, however, overruled by a 


(*) (1867) 2 Ch. 171. 

(y) Javnat Abedin v. HyJeralt ( 1928) 55 Cal. 7o| ; 
Dhirendra Xath v. Chiiruxhashi, \. J |{. 
(1926) Cal. 191. 

(* Jahar I.al v. Bhupendra Xath (1922) 49 Cal 
495; 1‘mnioiha Xath v Jagannath (1913) 
17 C. I. J. 427. 

(•) BHaskar v. Shankar (1924) 26 Horn. I . R. 
41H; I'eJachari v. Xarasimha, A. I. k. 
(1924) Mail. 307. 

(*>) I au Hiram v. llholu (1926) 22 Na«. lie. 

(«) Sec explanation to sit. .52. Transfer of Pro 
jwrtv Arr, issi. 


(' b Pur an Chaud v. Monmotho Xath (1928) 
55 Cal. 532. 55 I. A. 81 ; Chatter put Singh 
v. Maharai Bahadur (1905) .32 Cal. 198. 
32 I. A. 1 ; 11 ho! a Xath v. Bliuthnalh Sen 
A. I. R. (1925) Cal. 239. 

(ei C.arth v. Ward (174 1 1 2 Atk. 175, 26 E. R. 509. 
(() S«*c. 5. transfer of Property Act, IV of 1882. 
(e) Sim* notes of section 5 of tlii* Act. 

(«) Sakharam v. Tukaratn, A. I. K. (1927) 
Natf. 316. ' ' 

(») Subba Rama v. I’enkatasnhha (1924) 48 Horn. 
435, 
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S. 52 subsequent Full Bench of the same High Court which held that in such a case the 
donor had no power to revoke the gift prior to tho registration of the instrument (j). 

No contest between co- defendants. — The prohibition contained in the section 
is like res jrtdicata inapplicable between parties to the suit who are ranged on the 
same side and between whom there is no issue for adjudication. In a previous 
suit by A to set aside a sale made by him to B as void and invalid and consequently 
to set aside a mortgage made by B to C also as invalid, the plea of B and C that both 
the sale and mortgage were good was upheld. Pending tho suit D bought B’a 
rights in a Court auction. In a subsequent suit by C to enforce the mortgage, 
laid that D 's purchase was not affected by I is pendens as there was no contest 
between B and C in the previous suit as to the validity of the mortgage and that 
D was entitled to plead that the mortgage was invalid as having no consideration (A - ). 

So as to affect the rights. — The word “ rights ” in this rule has reference not 
only to the substantive rights of the parties but also to matter of procedure (i). A 
complete right needs a person of incidence as well as a person of inherence. No 
party during the conduct of a suit has any power by dealing with the property to 
charge the person of incidence or inherence to the detriment of the other (m). 

Any other party. — The rule is enacted for the benefit of the “ other party ” and 
not for the benefit of the party making the transfer (n). Any other party means, 
party between whom and the party alienating there is an issue for decision 
which may bo prejudiced by alienation (o). 

Representative character of transferee. — Tho question whether a transferee is 
the representative of the transferor under section 47 of the Civil Procedure Code 
was raised in second appeal tor the first time, but being a question of law it was 
considered by tho Court which held that the transferee pendente lite is not a repre- 
sentative of the transferor within tho meaning of section 47 of the Civil Procedure 
Code, 1908. A separate suit can lie against such an alienee to recover possession 
of the property ( p ). 

Whether transfer void or voidable. — The alienation pendente lite is not absolutely 
\*oid. It is voidable at the instance of the party affected thereby ( q ). The plaintiff 
was mortgagee, defendant 1 the mortgagor. Defendant claimed ownership in 
respect of item 2 of the property, the subject-matter of the suit. The plaintiff 
was granted a decree in respect of half of item 2. The mortgage in favour of the 
plaintiff was during the pendency of the suit for partition instituted by defendant 3. 
Defendant 3 being declared entitled to one-half of the mortgage property, the mort- 
gagee was only entitled to tho extent of one-half (r). 

Alienee how far bound. — An alienee pendente lite is bound by tho result of the 
suit, although ho is not a party to it, for the section says that the property cannot be 
transferred or otherwise dealt with by any party to the suit or proceeding so as to 
affect the rights of any other party thereto under any decree or order which may be 
made therein. Pendente lite neither party to the litigation can alienate the property 


( j ) Almaram v. Vatnan (1925) 49 Horn. 388 F. B.; 

Kalyanasundaram Pillai v. Karupba 
Mooppanar (1927) 50 Mad. 193, 54 I. A. 89; 
Guru Hasappa v. Santhappa. A. I. R. 
(1925) Mad. 710. 

( k ) Krishnaya v. Mallaya (1918) 41 Mad. 458. 

(/) Krishnabai v. Sawlarani (1927) 51 Bom. 37. 
(«) Ishuar v. Daltu (1913) 37 Bom. 427. , 

<») Shiatn Lai v. Sohan Lai (1928) 50 All. 2STo. 
<o) Krishnaya v. Mallaya (1918) 41 Mad. 458; 

llala v. Daulu (1925) 27 Bom. L. K. 38. 


(p) Hasappa Hudappa v. Hhiman Gouda (1928) 

.52 Bom. 208; Madho Das v. Kamji (1894) 
16 All. 286 ; Sheo Narain v. Cliuuui Lai 
(1900) 22 All. 243. 

(q) Sheokisan v. Doma, A. 1. R. (1925) Nag. 341: 

Nalhaji Anandrav v. Nana Sarj/rao (1907) 
9 Bom. L. R. 1173; Chandan Singh v 
Fakir gir (1915) 11 Nag. 21. 

(r) Jiaitgaswami v. Sundarapandia, A. 1. R. 

(1928) Mad. 635; Shiam Lai v. Sohan Lai 
(1928) 50 All. 290. 
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in dispute so as to affect his opponent and it is immaterial whether the alienees 
pendente life had or had no notice of the pending: proceedings for if that were not so 
there would be no certainty that the litigation would come to an end ( s ). A separate 
suit can lie against such an alienee to recover possession of the property (/). 


Permitted alienation. — An alienation made under an authority of the Court is 
not prohibited (w). The Court must be one in which t he suit or proceeding is pending. 


Commencement, continuance and termination of any suit or proceeding. — To 
remove the conflict of decisions on this subject an explanation lias been added to 
the section by the Transfer of Property Amendment Act (»•). 


Competent jurisdiction. -To attract the doctrine a suit or proceeding referred 
to in the section must be in a Court of competent jurisdiction. 


The doctrine of “ lis pendens” differs from the doctrine of notice. — The doctrine 
of lia pendens is not based on the equitable doctrine of notice, but on the ground that 
it is necessary in the administration of justice that the decision of the Court should 
be binding on litigants and those deriving title from them pendente Hie, whether 
with notice of the suit or not (w). A similar observation was made in Xathaji 
Anandruv v. Sana (a - ). 


The doctrine of contribution is affected by the doctrine of “lis pendens.” — Two 
properties. A and B, belonging to different owners, were mortgaged under a joint 
bond for the same debt. The mortgagee put bis bond in suit, and liuviiig obtained 
a decree caused property A to bo sold, the proceeds of which proved more than suffi- 
cient to satisfy' the whole mortgage debt. Before such sale, however, X had, in 
execut ion of a simple money decree, acquired a share in property A. X accord- 
ingly sued for contribution from property B in that, so far as his share in property 
A wont, he hud satisfied the mortgage debt, and ultimately obtained a decree in his 
favour ; but during the pendency of that, litigation, property' B had been transferred 
to Y. Held that Y must take the property subject to X’s right to contribution 
from it. in respect- of the loss of his share in property A (»/). 

Dismissal of suit. — -When a suit or proceeding is dismissed for technical defect 
and it- is revived the lis would he deemed to be pending between the date of dismissal 
and restoration. 
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0. 22, r. 10 of the Code of Civil Procedure, 1908. — This prescribes the rule of 
procedure in case of assignment before final order in u suit. Here in this rule 
interest, means interest in the property in suit (z). This rule can only apply to 
assignment of interest by defendant on record and not the assignment of interest 
by the person who is not a party to the suit at the time of the assignment but was 
subsequently joined. The doctrine of lis pendens does not apply to such assign- 
ment (a). An applicant who invokes the aid of O .22, r.10 is not- entitled, as a matter 
of right, to an order in his favour regardless of delay or laches. The Court has 
undoubtedly a discretion in the matter which must be judicially exorcised (6). 


(j) Bellamy v. Sabine (1H47> 26 L. ). Ch. 797, 
41 li. li. 1007 ; Basappa Budappa v. 
Bhiman-Guuda (1928) 52 Bom. 208; / ana: 
Husain Khan v. Brag Xarain (1907) 29 All. 
339. 34 I. A. 102; Gulabi hand v. D hands 
(1874) 11 Bom. H. C. 64 ; I.uxmandas v. 
Dasrat (1882) 6 Bom. 168. 

V) Basappa v. Bhimangou-da (1928) 52 Bom. 208 . 
(u) Sripat Singh v. Xaresh Chandra, A. I. K. 

(1926) Pat. 94. 

(i>) XX of 1929. 

(it) Bellamy v. Sabine (1847) 26 L. J. Ch. 797 


41 K. K. 1007 ; Krishnabai v. Saularam 
(1927) 51 Bom. 37; Basappa Budappa 
v. Bhimangouda (1928) 52 Bom. 208. 

(x) (1907) 9 Bom. I.. K. 1173. 

(y) Balden Sahai v. Ilaij Xath (1891) 13 All. 371. 
(x) Harish Chandra v. C hand pore Co., Ltd. (1903) 

30 Cal. 981. 

[a) A mmavya v. .V<ir«y«>ia, A. I. R. (1925) Mad. 

487. 

(b) iMkshan Chunder v. Sm. Xikuniamoni, 

A. I. K. (1924) Cal. 188. 
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No dowl»t tilt* Courts exercise groat caution in permitting a purchaser of this kind 
to become a party. But when brought on record he is entitled to conduct all pro- 
ceedings from the date he is added a party, though he would be bound by all previous 
orders and could not raise a defence not open to his transferor (c). An order dis- 
missing on merits an application by the assignee of a party to a suit to be brought 
on record is a judgment within the meaning of clause 15 of the Letters Patent and an 
appeal lies therefrom (d). An alienee pendente life, though not a party to the suit 
is bound by the decree (c). Ho is not a representative within the meaning of section 
47 of the Code of Civil Procedure of the alienor (/). The Allahabad decisions to the 
contrary limit his representative character as being competent to raise under that 
section in execution of that decree any of the questions mentioned in that section (g). 

Extension of the doctrine to execution proceedings. — The protection afforded 
against resistance to delivery of possession to decree-holder or purchaser of property 
sold in execution of a decree under 0.21, rules 99 and 101 is denied under 0.21, 
r. 102 to a person to whom the judgment debtor has transferred the property against 
institution of the suit in which the decree was passed unless he be a transferee under 
a possessory mortgage anterior in date to the suit (h). Again, rolief granted by 
way of injunction though pure lx personal and which had ceased to be operative by 
reason of the judgment-debtor’s death was held binding on a transferee as the trans- 
fer was not made under an authority of the Court (t). In a later case the same 
Court held that a decree for injunction did not run with the land, and in the absence 
of any statutory provision such a decree cannot be executed against the purchaser 
from the judgment -debtor ( ; ). 

Time for raising the plea. — Being a point of law, though not raised in the written 
statement, il should be considered even by the Court of Appeal (k). 

Not an encumbrance. — Lis pendens is not an encumbrance. It only amounts 
to a notice of a claim upon the subject of the suit which may be unfounded . It is 
no ground for resisting specific performance (/). 

No charge or lien . — Lis pendens does not create a charge or lien on the property. 
It only puts the alienee upon an inquiry into the validity of the alienor's claim (m). 

Inscription of property. — The property must be described in the pleading with 
sufficient accuracy. A misdescription will render the section inapplicable (n). 
But this principle cannot be invoked by a person who has knowledge or notice of the 
true description (o). Nor will an amendment of the plaint by a change in the 
description of a portion of the property in suit for the purpose of the rule of lis 
pendens relate back to the date of institution of the suit (p). 


M 

(d) 


(/) 

(f) 


(A) 


>i\ 


I'eeraraghava Ktddi v. Subba lit Adi (1920) 
43 Mad. 37 ; ( bunt ImI v. Abdul AH Khan 
(1901) 23 All. 331 ; -I fzal liegain v. Ahbari 
1< human (1915) 37 All. 326. 

Commercial Hank, Ltd v. Sabju Saheli (1901) 
24 Mad. 252. 

Ham C ha ran v. Parmeslr.cari l>in (1933) 
55 All. .35 ; Hasappa v. lihimangou'da 
( 1926) 5* Horn. 208; Gulabchand Munich- 
chand v. Dhondi t'alad bhau (1873) II Horn, 
il. C. 64; Lakshmandas Sarupchand v. 
basral ( 1880 ) 6 Horn. 168 ; Faiyas Husain 
Khan v. Frag Xarain (1907) 29 All. 339. 
34 I. A. 102. 

Hasappa v. bhimangouda (1928) 52 Horn. -08. 

Madlui Das v. lianiji Fatah (1894) 16 All. 286 ; 
Sheo Xarain v. Chunni t.al (1900) 
22 All. 243 , 

Ml. Falitna v. Kaui Ali Khan (1927) - I .uck. 
269. 

Krinhnabai v. Saularam (1927) 51 llniu 37. 


0) A mritlal v. Kantilal (1931) 33 Llom. I.. R. 
266 ; bahyabhai v. bapalal (1901) 26 liom . 
140; l 'it ha! v. Sahharam (1899) 1 Bom. 
L. It. 854 ; Jamsetji Manehji v. Hari bayal 
(1907) 32 Horn. 181 ; Cliunilal Harilal v. 
bai Maui (1918) 42 Horn. 504. 

(h) Kathir v. Maremadissa (1915) 38 Mad. 450. 

(/) bull v. Hutchens (186.3) 32 Bcav. 615, 55 
F.. It. 242. 

(»i) bull v. Hutchens (1863) 32 llcav. 615, 55 
U. It. 242. 

( ii ( Jj>kc Xalh v. Achulanandu (1912) 15 C. I.. J. 
391 ; Pcriainurugappu v. Manicka Chetiy, 
A. I. It. (1926) Mad. 50; I'enkatrama v. 
FI u in ala l . A. I. It. (1923) Mail. 442. 

(>*) bepin Krishna v. Friya brata base (1921) 
26 C. W. N. 36 ; bepin Krishna Johtshwar 
Hoy (1922) 44 All. 325. 

(/>) Wali bandi bibi v. Tabeva bibi (I910> 
41 All. 534. 
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Amendment to pleading.— In 1!»0S a Mnhomednn ludy executed a deed of gift, $ s 52-53 
transferring seven items of a house property to S. in February 1!»12 the donor 
filed a suit for revocation and alleged in the plaint that gift had been cancelled as 
regards items Nos. I, « and 7 as a result of decree in litigation between the heir 
of the donor’s husband and the donee. The plaintiff sued for cancellation of the 

gift in respect of the remaining items including Nos. 2 and 5. On Kith May 1012 

• 

item No. 0 was sold by donee to T. for Kb. 1,000. On 21st May 1012 the plaintiff 
asked for and obtained leave to amend her plaint by substituting item No. « for 
item No. •>. I o this the dofendunt added a plea to the written statement that 
No. 6 had been sold by her to T. on 10th May 1012. No steps were taken to bring 
T. on record. The decree was passed in favour of the plaintiff. In 1915 T., the 
vendee of item No. 0, sued for possession of the property sold to her, impleading 
as defendants the original donor and W., her niece, to whom the house had been 
transferred by a deed of gift in April 1914. Held that the plaintiff was entitled to 
succoed. r rhe claim was not barred by the doctrine of I is pendens inasmuch as the 
amendment of a plaint such as that obtained would not relate back to the date of 
the filing of the suit (q). 

Applicability to Court sale and revenue sales by (ioverument. — ' The rule in this 
section applies not merely to sales by private partiosjhut also to sale through Civil 
Courts or by Government including revenue sales (/•). 


53. (1) Every transfer oj immoveable property iruide 

i : rauduitnt irans/er, with inlen1 to de f™t or delay the creditors 

oj the transferor shall be voidable at the 
option of any creditor so defeated or delayed. 

Xothiny in this sub-section shall impair the rights of a 
■transferee in good faith and for consideration. 

Nothing in this sub-section shall affect any law for the 
time being in force relating to insolvency. 

A suit instituted by a creditor ( which term includes a 
decree-holder whether he has or has not applied for execution 
oj his decree) to avoid a transfer on the ground that it has been 

(V) Wal, liandi v. TaUva lUh. ax mi vo v. Amed (1890) 14 Mad. 491 (auction 

purchaser at execution sale) ; Raj Kishen 
v. had/m Mahitub (1874) 21 \\ J< <149 

: Jha,,H ‘ v - Ka i Chinnier 
(1885, I- ( al. 299 (sale in execution) ; 
Utnonath \. Shuma Hi hi (1901) 28 Cal °3 
(auction purchaser) ; / hannnawa v 
Ramanna. A. I. R. (|92«) Mad.’ 1161 ; 
crMn Avyar v. Sankarabayana (1917) 

40 Mad. 955 ; Knshimyu v. Mallya (J91 ki 

41 Mad. 458; I ’fdaihan v. X a roam ha 
A. I. K. (1924) Mad. 307 ; <>uadratulla v 
(.utKuHdi, A. I. R. (1925) Oudh 496; A bid 
l/usam v. Munno liibi, A. I. R f| 9'»7| 
uudl, 261; A'. V. Chrtlyar Pun, v. ! inn, la 
Mb,, A. I K. (1930) Runt*. 132; Mathura 
Irasad v. Data, Saha (1922) 1 |\,t -'H7 ■ 
Kanuiular, v. (. f>rndra (1925) 4 l»at 619 ; 
s utharamanujachary,,!,, y. 1 enkata- 
subbamma, A. I. R. ( 1930, Mad. 824 (H.ndul 
' v " ,ovv r I a,, mng charge f., r maintenance. 


Hand, v. Tabcya liibt (1919) 41 All. 534. 

Xarayan Kondaji v. Umind Krishna (1929) 
31 Bom. L. R. 345 (sale by order ot a 
Magistrate under set. 88, Criminal J’ro 
'exlure Code) ; liar Shankar v. Shnc ( fovilid 
(1899) 26 Cal. 966 fsal«- for arrears of 
(fovemment rc*\cmie); Sukhdeo Prasad v. 
Jumna (1901) 23 All. 60 (sale in execution 
pending appeal in a suit under O. 21, 
r. 6,3) ; Mathura 


i . 6,1) ; Mathura Prasad \ . Uasa i Stdiu 
(1922) 1 Pat. 287 ; /thaskar v. Shankar 
(1924) 26 Horn. J.. K. 418; Mott JmI v. 
Kanabuldin (1898) 25 Cal. 179 P. C. (Two 
judicial sales of lb** same property each 
in execution of the same decree) ; fjyramji 
v. Chunitat (1903) 27 Horn. 266 (auction 
purchaser at execution sale) ; (,obind v. 
Guru Churn (1888) 15 Cal. 94 (auction 
purchaser at execution sale) ; Purvati v. 
Kisansing (1882) 6 IJoni. 567 (auction 
purchaser at execution sale) ; Kunhi Cm ah 
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made with intent to defeat or delay the creditors of the transferor , 
shall be instituted on behalf of, or for the benefit of, all the 
creditors. 


(2) Every transfer of immoveable property made with- 
out consideration with intent to defraud a subsequent trans- 
feree shall be voidable at the option of such transferee. 

For the purposes of this section, no transfer made without 
consideration shall be deemed to have been made with intent 
to defraud by reason only that a subsequent transfer for consi- 
deration was made. 


Unequal disposition in the tnofussil. — Prior to the introduction of the Act in 
the Presidency of Bombay it was held that an unequal disposition of property in 
the mofussil by a person in insolvent circumstances and known to bo so by the 
disposee will bo set aside if impeached by creditors, except where the transferee 
has simply pressed a valid claim or made a purchase in good faith ( s ). 

The Punjab. — The principles of the section have been applied to the Punjab (t). 

Fraudulent transfer. — This section deals with the subject known as fraudulent 
transfers of immoveable property. Subject to savings hereinafter mentioned, a 
transfer is fraudulent when it is made with intent to defeat or delay the creditors 
of the transferor or to defraud a subsequent transferee. In the first instance consi- 
deration may or may not bo present. In the second case consideration is non- 
existent. In either case the transaction is voidable at the instance of the creditor 
defeated or dolayed or the transferee defrauded. The Law of Property Act, 1925, 
on which tho present section is based, is wider ; instead of the creditor being entitled 
to avoid the transaction tho person prejudiced is given the right. Tho original 
section was founded on two statutes of Elizabeth, namely, 13 Eliz., c. 5 and 27 Eliz., 
c. 4. These two statutes wero repealed and re-enacted as sections 172 and 173 of 

the Law of Property Act, 1925. 


Savings. — This section does not affect : 

(i) The rights of a transferee in good faith and for consideration (w). 

(ii) Any law for tho time being in force relating to insolvency (v). 


(iii) Any rule of Mahomedan Law ( w ). 

(iv) Any fraudulent assurance whore the fraud has not been carried out {x). 


Extent to which the section applies.— Section 63, so far as it deals with defeating 
or delaying creditors, is aimed not at a debtor who chooses to prefer one creditor to 
another to transfer his proporty in satisfaction of one debt rather than another, 
but a debtor who transfers his property with intent to screen it permanently or 
temporarily from all his creditors, who uses tho transfer as a cloak to preserve the 


\ T?nioiIhhai v Vinuyoh (1S87) H 13om. 660 j 
A tclul Hye v. Mir Mohammed (1883) 10 

rtpLVLn v. Hal. Ram A. I. R. (1930) 
Loh. 138; Mohammad Ishaq v . Mohammad 
Yusuf A I. R. (1927) Lab- 420; Ibrahim 
y . Ti lt. A. V R. H924) Lab. 707. 


(ti) Para 2 of see. 53 of the Transfer of Property 
Act, IV of 1882. 

(u) Para 3 of sec. 53 of the Transfer of Property 
Act, IV of 1882. 

(«•) Para 2 of sec. 2 (d) of the Transfer of Property 
Act, IV of 1882. 

(*) Sec this subject discussed later. 
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benefit of the property for himself or for some person in whom he is interested 
instead of letting it go towards the payment of any of his debts (>/). 

It is not fraudulent to shield some particular property from being proceeded 
against by creditors so long as there are other properties from which the just dues 
of the creditors may be realized and mere delay' caused to the creditors in the realiza- 
tion of their dues is not of any' consequence so long as there lias been no deprivation 
of the creditors in respect of their just dues. An intention to delay creditors is not 
necessarily fraudulent or unlawful. Fraud involves an element of loss or injury of 
a substantial character and not merely inconvenience caused by delay in the realiza- 
tion of what is duo (z). 

The principle of the section applies even where the party bases his title on a 
transfer by decree of the Court to which the provisions of the section do not apply (a). 
Nor does the mere fact that a judgment -debtor has other property to meet the 
decree prevent the application of the section (b). The rule applies even though one 
creditor has in effect though not necessarily been intentionally defeated, hindered 
or delayed (c). A fraudulent transfer differs from a fraudulent preference in bank- 
ruptcy (d) which is outside the limits of this work. The principles embodied in 
the section are in accordance with the general principles of justice, equity and 
good conscience and as such should ho taken as a guide by the Courts even in cases 
where the provisions of section 53 do not in terms apply (c). 

Twy tie’s case (/).— This has been regarded as the leading case on the statute 13 
Eliz.. c. 5. Pierce was indebted to Twync in four hundred pounds and was indebted 
also to 0. in two hundred pounds. C. sued Pierce and. pending the writ, Piorco 
made in secret a general deed of gift of all his goods and chattels to Twyno without 
exception in satisfaction of his debt. Notwithstanding this Pierce continued in 
possession and sold somo of the goods. Ho sold some sheep and set his mark on 
others. Held that the gift was fraudulent within the statute of 13 Eliz. for diverse 
reasons, viz., (1) because the gift had signs and marks of fraud was general without 
exception, (2) the donor continued in possession and used them as his own, (3) it 
was made in secret ; (4) it was made ponding the writ ; (5) thero was a trust between 
the parties ; for the donor possessed all and used them as his proper goods and fraud 
is always apparelled and clad with a trust and a trust is the cover of fraud, and the 
deed contained an unusual clause that it was made honestly, truly and bona fide ; 
(0) that a good consideration is not sufficient to take a case out of the statute, unless 

the deed bo made bona fide also, for no gift is bona fide which is accompanied with a 
trust. 

Properly to which the section applies.— Chaptor II of the Transfer of Property 
Act is divided into two groups, A and B. The latter, which includes sections 38 
to 63A, relates to immoveable property. Soction 53 deals with transfer of iininovo- 
ablo property only. The Madras High Court has held that it does not apply to 
transfers of moveable property (r/). The case went up to the Privy Council (h). 
In a later case it was observed that there was no distinction (t). The High Court 


S. S3 


(V) Magaralhtia Mudaliar v. Chidambaram 
CheUiar, A. I. R. (1928) Mad. 860. 

(*) liajani v. Abatti, A. I. R. (1926) Cal. 850. 

(а) Alt. Ahram-un- N issa v. Ml. Aluslafa-un- 

Nissa, A. I. R. (1929) All. 238. 

(б) Gopi Chand v. Jodhraj, A. I. R. (1929) All. 

458 ; Meenakshi Ammal v. Amtnini Animal 
A. I. R. (1927) Mad. 657. 

(c) Edmunds v. Edmunds (1904) P. 362. 

Id) lie. Hirth (1899) 1 Q. II. 612; Re. Fasey 


(1923) 1 Ch. I, Smith I,. C., 13th Ed., p. 21. 
{*) Ahram-un-\'is$a v. Mustafaun-Niisa (1929) 
51 «\)1. 595. 

( n (1603) 3 Co. Rep. 806 . 76 E. R. 809. 

(e) Chidambaram CheUiar v. Sami Aiyar (19u7) 

{h) Chidambaram CheUiar v. Srinivasa noui 
37 Mad. 227. [ 

(«) Kunhu Pothanassiar v. Raru Nair (1923i 
46 Mad. 478 (i»zj) 
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S. 53 of Calcutta ( /) and the Chief Court of Rangoon (Ar) have held that section 53 fastens 
itself to transactions relating to moveable property. 

Onus. — The onus is on the plaintiffs who wish to avoid the transfer. If the 
transfer is for valuable consideration and is made with the full intention that the 
title in the property should pass to the transferee and if no benefit be retained to the 
transferor then the transfer will be valid as against an attaching creditor, even 
though the object of the transfer might have been to defeat an impending execution. 
The general creditors are not defeated in such a case, for instead of the property 
there remains the money representing the price and the creditors could proceed 
against the same (/). In case of a voluntary conveyance or gift the onus is on the 
plaintiff to prove* that at the date of gift he was a creditor of the donor, that the 
transfer was voluntary and that his claim was defeated or delayed thereby and then 
the Court would presume that tho transfer had been made with intent to defeat or 
delay the creditor. Jf there are debts due at the time of a gratuitous transfer the 
presumption is that it was made with intent to defeat or delay the creditors. But 
where there are no debts due at the time and tho transferor runs into indebtedness 
subsequently tho presumption will be regulated by tho circumstances of each parti- 
cular case. If, for instance, tho transfer was made to ward off the effect of a threat- 
ened litigation or in anticipation of the transferor embarking upon a commercial 
venture or on the eve of his going into trade, tho intent to defeat or delay future 
creditors will bo presumed (m). 


Transfer. — Transfer is defined in section 5 of tho Act. It includes a settle- 
ment (n), surrender of a life-interest (o), a settlement of an equitable reversionary 
interest (p). The transfer may be with or without consideration and may be by 
act inter vivos or by operation of law such as a transfer pursuant to a decree based 
on an award. An ostensible dispute between a Mahomedan husband and wife for 
dower was referred to arbitration. A colourable award was made on which the 
decree was based, pursuant to which the property was transferred by the husband 
to tho wife with tho object of saving it from an impending claim of certain creditors. 
It was held that the principle of section 53 applied and tho transfer was voidable 
by creditors (7). It also includes a lease of mortgaged property (r), partition (s), 
gift (0. exchange and wakf under Mahomedan Law (u), a transfer by heir or executor 
or administrator ( v ), a mortgage made by a debtor with tho intent mentioned in the 
section would bo a fraudulent transfer. So also a deposit of title-deeds by a debtor 
with the like intent. 


Mahomedan Law. — There is no rule of Mahomedan Law which allows an 
indebted person to make u vxikf with intent to defeat or delay creditors. To dedica- 
tion by a person in debt, under Mahomedan Law no protection is afforded by sec- 
tion 2 of tho Transfer of Property Act. Tho provisions of the section in no way 


(i) Abdul Hye v. Mir Mahomed (1884) loCal.616. 
(k) AH Fooi 1 v. Hoe Lai Pat, .A. 1. K. (1932) Kang. 
13. 

(/> Hoh id ten v. Muhammad Mustappah, A. 1. R. 
(1930) Mad. 665. 

On ) Mohammad Ishaq v. Mohammad Yusuf, 
A. 1. R. (1927) 1 . ah. 420. 

(>i) Sauratan Lai v. Stephen, A. I. R. (1922) 
Patna 572. 

(o) Naiha v. Dhuubaiji (1899) 23 Bom. 1. 

(6) Ideal Redding Co. v. Holland (1907) 2 Cli. 157. 
(it) Akram-un-Ntssa v. Musla/a-un-Nissa (1929) 
51 All. 595. 

(r) Seth Misrilal V. Hhimroo, A. 1. U. (1927) 
Naif, 295. 


(s) 

U) 

(«) 

(v) 


Chhotalal v. Seth Lakmichaud, A. I. It. (1926) 
Nag. 355 ; Rasa Goundan v. Arunachala 
Goundan, A. I. K. (1923) Mad. 577. 
Mohammad Ishaq v. Mohammad Yusuf, 
A. I. It. (1927) Lah. 420. 

Mohammad AH v. Hismillah Regum (1930) 
35 C. W. N. 324 1*. C. ; Hismillah Regum v. 
fahsin AH Khan (1930) 52 All. 710; 
Ahamad v. Kallu, A. J. U. (1929) All. 277. 
Aphony v. Radingliam (1594) Cro. Eli*. 350 
78 E. K. 598; Gooch’s cose (1590) 5 Co. 
Rep. 60a, 77 E. R. 146; Re. Trough ton, 
Rent and General Collecting and F state Co. 
v. Troughton (1894) 71 L. T. 427. 
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offends against any rule of Mahomedan Law (to). Transfer by husband in lieu of 
prompt dower is not void ( x ). 

Amendments to the section. — The old section 53 has been re-cast. The original 
first paragraph has been disrupted. The latter portion is relegated to sub-clause 
(1) in the altered section and the first part thereof is sub-clause (2). The change 
in the paragraph relating to creditors consists in omitting the word “ defrauded.” 
Aa to subsequent transferee, considerable change has been made in the first part. 
The word “ prior ” has been omitted, so also the words “co-owners or other persons 
having an interest in such property.” as being meaningless. The original second 
para has been deleted on the ground that it was a matter of evidence and one which 
found no place in the English statutes. 27 Eliz., e. 4 and 13 Eliz., c. 5. and one which 
gave rise to conflict of decisions. The third paragraph of the original section is 
made the second paragraph of sub-section (1). Paragraphs 3 and 4 of sub-section (1) 

a(ldC( ' . S ° als ° P ara «™P>‘ 2 of sub-section (2). The Report of the Select 
Committee explains the alterations. 

l aw of Property Act 1925. -The prcsent sec( . on M . 
c T, 7 T, ” ° f 15 Ge °- "• C ' 20 ' 53 " as based on 13 

the Transfer^o^Property Act" th ° 8 ° a ‘ atn ' eS aPP ’ ied ‘° Preside " 0y *’ 

entitM°to C ' , imn^ i h'T Cr0dit . Ora “ nd POra ° nS claimin K **>«>“gh or under them are 
entitled to impeach transactions under this section. As between transferor and 

in no r trn, ‘T. t,0n C “ n ° nly b ° im P‘ ,ach< ‘ d if tbo fraud be not carried out 
other case can the transaction bo set aside as between transferor and transferee! 

. T""! 1 !! de,Cat ° r <felay liters— It is settled that a transfer of pronertv 
ade with a deliberate object of avoiding payment of just debts is not in itself l 

good ground of sotting aside the transaction. The knowledge and intention of the 
ransfereo are the determining factors. If the transferee buys in good faith and for 
valid consideration the purchase cannot be set aside merely because the trn f 
sold the property to defeat or delay his creditors (y). transferor 

The essential ingredient of a fraudulent transfer is evidence of intent; * 

Er? - ts — zi to^rxx r::—: 

to def T 8Ctdoment whero ,fc 18 onl y necessary that the settlement had a tendency 
to defeat and delay creditors (c). Continuance of possession is a stromr fSZ 
raudulent intention though not conclusive (d), for when the rnn 6 • ° 

absolute^ s uch continuance is not evidence J 

(tt>) See 2, Transfer of Property Act, IV of 1882 : 

t r’^nacT!",, v - ToAi in Alt Khan, 

A. I. K. (1930) All. 462 ; Ahamad v. Kallu, 

A. I. R. (1929) All. 277. 

,1 v ' AbUa f ,937 > All. 153. 

Yjt ,brah * in v-Jtvan Das, A. I. R. (1924) Lah. 707. 

(f) GUgg v Bromley ( 1912) 3 K. 13. 474 ; Denny 
(Trustee) v. Denny (1919) 1 K. 13. 583 ; 

Martindale v. Booth (1832) 3 B. & Ad. 498 

E ' ,80; Mar *yn v. Podger (1770) 

5 Burr. 2631m. 98 E. R. 384. ' ‘ 


( “’ t Tk.^S° ‘ 16021 3 Co Rep - 80 b - 

(b) Watkins v. Birch (1813) 4 Taunt 823 ice 
!i ' o T n7\ \ x . J L ffrey f,89S ) 66 L. J. 

V.j 20Ch CM ' n »■ 

Lindon v. Sharp (1843) 13 I T r n m 

i^ntW?*^^^ (, 817) 




(d) 


. 53 


21 
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S. 53 nor "'here permission is given to the vendor for his convenience (c), nor is the transac- 
tion tainted owing to an interval between execution and possession. So also a power 
of revocation in a deed sought to be impeached is constant evidence of fraud (/) 
If the intention be to convert land into cash and place it beyond the reach of creditors 
there is an intention to defeat or delay ((f). The word “ intent ” connotes the one 
object for which the effort is made and this has reference to what has been called the 
dominant motive (/*)• The motive of the executing party is of importance. If his 
mjtive and that of the purchaser be to effect a genuine sale, although any particular 
creditor or all the remaining creditors are put at a disadvantage thereby, the transac- 
tion is not voidable. So also if motive be to defeat a particular execution it is not 
by itself fraudulent (/). In determining the nature of a transaction the conduct of 
tho parties must be taken into consideration as a whole. The incidents of the 
transactions must bo examined in their cumulative and not in their individual 
effect (j). The transferor’s fraud apart, there must be a want of good faith in the 
transferee and the instrument must be such as to remove property from the creditors 
for tho benefit of the debtor (k). The transaction comes within the rule if assots 
be removed from the reach of creditors and is not saved by reason of the fact that 
one of the creditors incidentally obtained a benefit from the transaction (/). But 
where insolvency of a partnership business was concealed and moneys were borrowed 
which were applied in tho reduction of the overdraft of the surviving partners it 
was held that the deed was not void for there was no intent to defeat or delay the 
creditors but the object was to carry on the business and pay tho debts by such 
means (m). 

In ease of a partnership firm consisting of W. & G. in insolvent circumstances 
where by a deed G. assigned to W. his interest in tho assets of the partnership 
and the latter covenanted to pay tho debts of the partnership and indemnify G. 
against the liabilities of tho firm but I f days thereafter both were adjudged bankrupts 
it was hold that the deed of dissolution was fraudulent and void as against joint 
creditors and the whole of the partnership property ns it existed at the date of the 
deed still continued to bo joint property (n). In Musahar Sahu v. Hakim Lai (o) 
their Lordships of the Judicial Committeo held that a transfer of property is not 
made with intent to defeat or delay the creditors because its effect or object is to 
prefer one creditor to another even if it is made with intention to defeat an antici- 
pated execution. 

The authorities establish, if valuable consideration is given at the time of tho 
execution of tho deed, if tho consideration bo not grossly inadequate or illusory and 
it was not proved that it was tho direct intention of the parties to defeat and delay 
the creditors, and if the parties were acting in good faith, and if thoro is no knowledge 
and much loss intention on tho part of the persons from whom tho consideration 
moved to defeat any of tho creditors then the deed would be valid, otherwise not. 
Where, however, the consideration is a barred debt or debt not due the effect is to 
defeat or dolay creditors (p). In tho absonce of any express intention to defeat, a 

He. Holland , Gregg v. Holland (1902) 2 Ch. 
360; Pearce v. Bulled (1916) 2 Ch. 544 
He. Fasty (1923) 2 Ch 1. 

He. Fasey , ex parte Trustees (1923) 2 Ch. 1. 
Pearce v. Hulled (1916) 2 Ch. 544. 

He. Edwards- Wood, ex parte Mayou (1865) 

12 L T 254. 46 E. R. 1076. 

(1916) 43 CaL 521, 43 I. A. 104. 

Kara van a v. V iraraghavan (1900) 23 Mad. 
184 ; Hangilbhai v Vinuyah r (1887) 11 Bom. 
666; Banwari Lai v. Bhaptial , A 1. R. 
(1931) Lab. 213; Hani/a Hibi v Punamma 
(1907) 17 M L 1 11. 


(e) Leonard v. Baker (1813) I M. & S. 251, 105 
K. K. 94 ; Gut trie v. Wood (1816) 1 Stark 
367 N. P. 

l() Peacock v. Monk (17-18) 1 Vcs. Sen. 127. 

27 IL. R. 984. , „ . . .. 

(g) Palamalai Mudaliyar v. The South Indian 
Extort Co., Ltd. (1910) 33 Mad. 334 

th) Phagwant v. KeJari (1901) 25 Bom. 202. 226. 

ti) Riches v. Evans (1840) 9 C. & P. 640 N. P. ; 

Hatarimal v. Ganpatrao, A. I. R. (1927) 
Nag. 205. 

(i) Ladhmnal v. Fleming Shaw & Co., A. I. K. 
(1926) Sind 109. 


(*) 


(0 

(m) 

(«) 

(o) 

(/>> 
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voluntary deed cannot bo set aside at the instance of a creditor whose debt comes 

into existence after its date if all the creditors existing at the date of the debt, have 

boon paid off; although the latter circumstance may not be conclusive it affords a 

very strong evidence negativing the intention to defraud (7). A provision for debts 

in such a settlement will support it against all future creditors (/•). A gift was 

covonous which appeared to be a mere pocket instrument not intended to operate 

according to its tenure and effect but by which the property was put in the name of 

the donee for the benefit of the donor in whose possession it remained and he acted 

as uncontrolled owner for his solo benefit (*). The covenous assignments referred 

to in 13 Eli/., are mock assignments whereby in some form or other the assignor 
reserves some benefit to himself (/). 

Assuming that according to Mahomedan Law a gift in fraud of creditors might 
be impeached, the present existence of debts due by the donor at the time of the gift 
would not bo sufficient to establish such fraud (a). Where a transfer, though in 
part, for valuable consideration is, as regards the other pait, only an arrangement 
to defeat creditors, it is wholly void (v). Similaily, where a substantial portion of 
the consideration for the transfer is fraudulent and fictitious the whole transfer 
must be treated as fraudulent (w). 80 also where the value of the property is 

grossly in excess of the amount of the debt (.»:). The fact that the parties to'the 
deed were aware of the plaintiff's decree and his efforts to obtain satisfaction by 
attachment of the property and where the consideration is grossly inadequate, the 
object is apparently to protect the property from the creditors and, therefore, the 
transfer is fraudulent and void. Further, the transferee’s minority is sufficient 
evidence of the transaction being fraudulent although the settlement bo ratified on 
his attaining majority after knowledge of the decree in favour of the creditor of the 
transferor (.7). A deed of arrangement with cieditors does not defeat because of 
some reservation of benefit to the debtor or of exclusion of some creditors (2). 1 f a 

creditor having a real demand against his debtor takes security from other persons 
jointly with the debtor for his debt, that cannot be considered as a fraudulent tram 
saction (a). Again, if tho transfer be for valuable consideration made with the full 
intention that the title in the property should pass to tho transferee, and if no benefit 
jo intended to be retained to the grantor, then tho transfer will be valid as against an 
attaching creditor even though the object of the transfer might have been to defeat 
an impending execution (b). 80 also if tho transfer be to an existing creditor to 

whom the transferor already owed money, then even though the transferee had 
notice that the effect of the transfer would be to remove that property not only 
from the roach of the executing decree-holder’s expected execution, but also from 
the reach of other creditors, tho transfer would nevertheless be valid and not open 
o jection under section 53. It is open to every creditor to try his best to realize 
his debt from tho common debtor and ordinarily in the case between the creditors 
ho who lags behind could not complain of him who proceeded fast and succeeded in 


(q) Zahir Ahmad v. Debt Duval. A. I. K. (1931) 

Oudli 134. 

(r) George v. Millbanke (1803) 9 YVs. 190, 32 

li. K. 575. 

(*) Abdul Hve v. Mir Mohammed (1883) lo Cal. 
616 

(l) I'er Fletcher Moulton, L. |., in Gleet’ v. 

Bromley (1912) 3 K. 11 474. 485. 

(m) AumuaXtsta v. Clement Dale (I8KH) ft Mud. 

II. C. 455, 4G8. 

(v) Chidambaram v. Sami Aiyar ( 1907) 30 Mad. 6. 
(u>) Mula Ram v. Jiwinda Ram. A. I. K. (1»23) 


Lali. 423. 

(x) llanifa Dili v. Punnamma (1907) |7 M. |_ j 
II ; ^1 not/ a v. Raja I enkala (1927) 

M. \\ . N. I ; .!/>/> ilaraju v. Knshnamurihv 
A. I. K. (1932) Mul. 182. y ' 

(V) Xatha v. Dliunbaiji (1899) 23 goin. 1. 

(c) Maiheylene & Cooke v. Smith (19031 | K H. 

{a) ss! a 

(b) MoltUeen v. Muhammcul, A. I. I< MQ'mi 
Ma<| 665 ( i .MO) 
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getting at the property of the debtor (c). It is no part of the duty of a purchaser 
to see to the application of the purchase -money, and even if the full consideration 
be not paid it is no ground for holding that the transaction was fraudulent (d). 
Mere knowledge of an impending execution against the transferer is not sufficient 
to vitiate the transfer (e). A provision for debts in a voluntary settlement will 
support it against all future creditors (/). 

Creditors. — The section is intended to protect creditors of the transferor not 
only existing at the date of the transfer but even those who become creditors there- 
after. It is not necessary that there must be creditors who are defeated or delayed. 
Even a single creditor if defeated or delayed would be entitled to protection of the 
statute (</). A creditor includes a decree-holder by virtue of para 4 of sub-section 
(1) which follows the definition in section 2 (a) of the Presidency Towns Insolvency 
Act, III of 1909, and the Provincial Insolvency Act, V of 1920. It further enacts 
that it is not necessary that the decree-holder should have applied for execution. 
Creditors need not bo decree-holders (h). The absence of a lien or charging order 
or decree is not fatal but such a creditor can only sue on behalf of himself and all 
other creditors (*). The distinction formerly between a judgment-creditor and a 
creditor who had not obtained any decree or order was that the former was not 
bound to bring a representative suit on behalf of all creditors while the latter was (j). 
This distinction has been abolished by the express provisions of the statute ( k ). If 
there be only one creditor the act of the debtor would nevertheless be fraudulent (l); 
a single creditor is included in the term creditors (m). The creditor must be the 
one who is injured. If he be privy to the transaction neither he (n) nor his represent- 
ative (o) can take advantage. A creditor under a voluntary post obit bond is as 
much entitled as any other creditor (p). So is a wife under Mahomedan Law to 
whom dower is due ( q ). 

Valid until impeached.— As against creditors the deed becomes void as soon as 
they claim to treat it as such by asserting their claim to the property though not 
until then (r). 


Impeachment by subsequent creditors. — The section is not restricted in its 
benefit to oxisting creditors. Subsequent creditors are within the mischief of the 
Act and a settlement can be avoided at the instance of subsequent creditors («). 
Where a deed is set aside against creditors as fraudulent the property becomes 
assets and subsequent creditors are let in (/). 


(c) Mohideen v. Muhammad . A. I. R. (1930) 

Mad. 665. 

(d) Deoki v. Saiyed Jawad, A. I. R. (1928) Pat. 199. 

(e) Ladhomal v. Fleming Shaw & Co., A. I. R. 

(1926) Sind 109 (1898) 25 Cal. 825 relied on. 
(/) George v. Millbanke (1803) 9 Vcs. 190, 32 E. R. 
575 

(f) Zahir Ahmad v. Debt Dayal, A. I. R. (1931) 

Oudh 134. 

(h) China Mai v. Gul Ahmad, A. I. R. (1923) 
Lah. 478; Gamu v. Nathu, A. I. R. (1926) 
Nag. 494 ; Fait Ali v. Harkuar, A. I. R. 
(1923) Nag. 334 ; Ishvar v. Devar (1903) 
27 Bom. 146; Reese River Silver Mining 
Co. v. A I well (1869) L. R. 7 Eq. 347. 

(*) lshvar Timappa v. Devar Venkabpa (1903) 
27 Bom. f46; China Mai v. Gul Ahmad, 
A. I. R. (1923) Lah. 478: Reese Silver 
Mining Co. v. Atwell (1869) L. R. 7 Eq. 
347 ; Gamu v. Nathu, A. I. R. (1926) 
Nag. 494. 

U) China Mai v. Gul Ahmad, A. I. R. (1923) 
Lah. 478. 

(A) Sec. 53 para 4 of the Tra niter of Property 


Act, IV of 1882. 

(f) Mohideen v. Muhammad Mustappah, A. I. R. 
(1930) Mad. 665. 

(m) Sec. 13 (2) General Clauses Act, X of 1897. 

(n) Steel v. Brown & Parry (1808) 1 Taunt, 381, 

127 B. R.88, ; Oliver v. King (1856) 25 
L. J. Ch. 427, 44 E. R. 331. 

(o) Robinson v. M' Donnell (1818) 2 B. & Aid. 134, 

106 E. R. 316. 

IP) Adames v.Halhtl (1868) 18 L. T. 7S9. 

{q) Khodtja Btbt v. Shah Muhammas (1901) 
A. W. N. 64 ; Mst. Amira Bibi v. Shaikh 
Mahomed A. I. R. (1929) Oudh 520. 

(r) Shears v. Rogers (1832) 3 B. & Ad. 362, 
110 E, R; 137 ; Harrods, Ltd. v. Stanton 
(J023) I.K. B. 516 ; Parsharam v. Sadashiv 
(1937) Nag. 94. 

(i) Thomas Pillai v. Muthuraman (1910) 33 Mad. 

; Hooseinbhai v. Hajt Ismail Sait 
(1903) 5 Bom. L. R. 255 ; Sadashiv v. 
Trtmbak (1899) 23 Bom. 146; Ebrahimbhai 
v. Fulbai (1902) 26 Bom. 577. 

<0 Richardson v. Smallwood (1822) Jac. 552, 
37 E. R. 958 
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Giving preference to one creditor. — There is nothing in section 53 to prevent 
ft debtor giving preference to a creditor if nothing is done to affect the other creditors 
injuriously (u). Hence transactions defeating or delaying creditors are distinguish- 
able from those giving preference to a creditor. The latter are tolerated by law. 
Mere preference of one creditor over another is no evidence of fraudulent intent. 
But if the creditor’s purpose is not to realize his debt but to help the debtor to 
cover up his property, he cannot shield himself by showing that his debt was bona 
fide. This view is supported by the case of In re Moroney (v) in which Palles, C. B., 
observed as follows : — With reference to the statute of Elizabeth, “ its object was 
to protect the rights of creditors as against the property of their debtor and not to 
regulate the rights of creditors inter ee or to entitle them to an ecjual distribution of 
their property.” 

As differing from the Bankruptcy Act the object of section 53 is not to secure 
equality of distribution of property amongst creditors. It is firmly settled in 
England that a debtor, provided the transaction is not invalidated as a fraudulent 
preference under Bankruptcy Law, may openly prefer a particular creditor to the 
rest and may transfer property to him for the bona fide purpose of discharging his 
debt even after the other creditors have brought actions or recovered judgment and 
such transfers are not void under the statute of Elizabeth against the preferred 
creditors (u;). The creditor of an insolvent debtor who dies without having been 
adjudicated a bankrupt is entitled to the benefit of any payment or security made 
or given by the debtor although such payment or security would in case of bankruptcy 
have been set aside as a fraudulent preference. 

E. placed for investment certain moneys in the hands of her solicitor who died 
insolvent without investing the same. After his death a memorandum was found 
in his safe dated a fortnight before his death the contents of which were not known 
to E. Thereby the solicitor declared himself a trustee of certain leaseholds then in 
mortgage to himself and of a bill which he had endorsed to E. to secure repayment 
of the sum placed in his hands. In a creditor’s writ for the administration of the 
solicitor’s estate it was held that even if the solicitor executed a memorandum with 
the knowledge of his insolvency still E. was entitled to the benefit of the security 
as against other creditors for as the solicitor retained no benefit for himself the gift 
was bona fide within 13 Eliz., c. 5 (x). 


If a debtor with the purpose of cheating his creditors, knowing that money is 
more easily shuffled out of sight than land, makes a sale and his object is known to 
the purchaser, the purchaser’s title is worthless though he may have paid the full 
price owing to want of good faith. But the rule is different when property is taken 
for a debt. One creditor of a failing debtor is not bound to take care of another. 
If the assets are not large enough to pay all somebody must suffer. The preferring 
of one creditor to another by a judgment-debtor did not make a transfer a fraudulent 
one. A debtor may pay his debts in any order he chooses preferring any creditor 


(w) Chidambaram v. Sami Aiyar (1907) 30 Mad. 6 ; 
Narayana Pattar v. Viraraghavan (1900) 
23 Mad. 184; Clegg v. Bromley (1912) 

3 K. B. 474 ; Re. Lloyds' Furniture Palate 
(1925) 1 Cb. 853. 

(v) (1888) L. R. 21 Ir. 27. 

(u>) Hakim Lai v. M ooshahar Sahu (1907) 34 Cal. 
999 (1015) ; Alton v. Harrison (1869) 

4 Ch. 622; Halbird v. Anderson (1793) 


5 Term R. 235 ; Estwick v. Laillaud (1793) 
5 Term R. 420; Ex-parte Elliott (1876) 
2 Ch. D. 104 ; Ex-parte Games (1879) 
12 Ch. D. 314 ; Maskelyne & Cooke v. 
Smith (1902) 2 K. B. 158 ; Morris v. Morris 
(1895) A. C. 625. 

(*) Middleton v. Pollock, ex-parte Elliot (1875) 
2 Ch. 104. 
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'f'urt'herT ,|T" “ , CO,,tained ^ SeCti ° n 53 <■*>• The decided ca.ce seem to go 

nd show that though a creditor may consciously and even intentionally 

obtam a preference over other creditors by a transfer from a judgment-debtor the 

ransaction cannot on that ground alone be impeached by any one creditor if it be 

for orood consideration and retains no benefit, for the debtor. 

A debtor expecting attachment executed a deed of mortgage registered as a 
b.l of sale vest, „g substantially all his property in trustees for the benefit of five 
of Ins creditors. The deed contamed a proviso that the debtor should remain in 
possoss.on for six months and if any execution be levied his possession was to cease. 

zr " as “ u " ns he,d ,,mt » ,ie ^ 

the statute of 13 El.z„ c ... notw.thstanding that it conveyed the whole of the 
debtor s property for the benefit of some of his creditors and that it contained a 
prm iso as above (z). Hence the reservation of a benefit to the debtor or intentional 
exclusion of some creditors from the operation of the deed does not render it void (a). 

Ln m„ I"" ™ 3 t °, Sn -' C ' ,iS S ° n ( "' h ° ° f -»™vagant and dissolute habits, 
from moral and financial rum entered into a deed under which the son transferred 

t rrr s r i° the fath ° r ' th ° , ** h " •*"«> •» ^ - n - s d ebt 9 

freed ! I cc r ? Pt ' nn nnm ' ity ° f £80 ° on conditions (restraining his 

l!d Z 7, 71 ed ' In “ n acti ° n ° f ,he in bankruptcy it was 

■ “* the de0d .""* S n0t “venous, it neither hindered nor delayed nor defrauded 

obt' r nm r '! m * ended - 1,3 ol 'j-t was pay all creditors and that 
object was achieved (6). If we turn, therefore, to the lending authorities in England 

upon the .natter, we find that in Middleton v. Pollock (c), Sir George Jessel observed 
that the meaning of the statute is that the debtor must not retain a benefit for him- 
self; it has no regard whatever to the question of preference or priority among the 
creditors o the debtor. A settlement, therefore, which preferred certain creditors 
and tended to defeat others, might bo good under the statute of Elizabeth Nor 
again is it material under that statute whether the assignment by the debtor is of the 
Whole of his property, present or future, or of any part of it. Again, Lord Justice 
1 hosiger in ex-partc Games (d) quotes with approval the words of Gifford, L. J., 

"' A "° n V : " arri *° n <‘>- “I have no hesitation in saying that it makes no 
difference in regard to the statute of Elizabeth whether the deed deals with the 
whole or only a part, of the grantor’s property. If the deed is bona fide, that is, if it 
is not a mere cloak for retaining a benefit to the grantor, it is a good deed 
under tho statute of Elizabeth.” The transfer which defeats or delays creditors is 
not on instrument which prefers one creditor to another, but nn instrument which 
removes property from the creditors os a body for the benefit of the debtor. The 

debtor must not retain a benefit for himself. He may pay one creditor and 
leave another unpaid. 

When it was found that the transfer impeached was made for adequate consi- 
deration in satisfaction of genuine debts nnd without reservation of any benefit to 
tho debtor, it followed that no ground for impeaching it lay in the fact that the 
plaintiff (appellant) who also was a croditor, was a loser by payment being made to 


(y) 


Mina Kumar i v. Dijoy Singh (1917) 44 Cal. 
662 ; Dhagwanl v. /sedan (1901) 25 Bom. 
203 ; I shan Chunder v. Uishu Sirdar (1897) 
24 Cal. 825 ; Motilal v. Utam (18891 13 
Bom. 434 ; Gopal v. Dank of Madras (1893) 
16 Mad. 397. 

(x) A lion v. Harrison (1869) 4 Ch. 622 ; Clegg v. 


Dromlrv (1912) 3 K. B. 474. 

(a) Maskelyne & Cooke v. Smilh (1902) 2 K. B. 158. 
(ft) Denny ( Trustee ) v. Denny & H’arr (1919) 
1 K. B. 583. 

(r) (1876) 2 Ch. D. 104. 108. 

(</) (1879) 12 Ch. D. 314. 

(e) (1869) 4 Ch. App. 622. 
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the preferred creditor there being in the case no question of bankruptcy (/). And 
this is so even though in the result his remaining assets may not suffice to satisfy 
the balance of his debts. Even a time-barred debt is a valid consideration for a 
transfer of property (y). A debtor unable to pay his debts must not make a trust- 
deed creating preferences as it will be void (/»). It" bona Jirle if is an act of insolvency. 
If voluntary, it is void if made within two years of the insolvency of the assignor (t ). 
But a trust, is void against others who are not parties in the following cases : 

(1) When the deed imposed terms which might have constituted a partnership 
among the persons executing it (;). 

(2) Whore debtor has power to revoke and attempts to use it as a shield against 
his creditors (A*). 

(3) Where between the trustees and debtor there is a secret bargain to keep 
back a part of the estate (/). 

(4) Where the deed contained a proviso that a dividend should only be paid 
to a creditor on his executing or assenting to the deed and that if within a certain 
time any creditor did not execute or assent his dividend should be paid by tin- trustees 
to the debtor (in). 


Suit to set aside a transfer in fraud of creditors. — Puia 4 of section .">3 enacts 
that a suit for a declaration to avoid a transfer on the grounds set out in sub-section 
(1) para (1) shall be instituted by any one creditor on behalf of or for the benefit 
of all and not some creditors. It further enacts that a decree-holder, whether lie 
has applied for execution or not, has a similar right. Such a suit should be instituted 
by one or more plaintiffs in accordance with O.l. r.8 of the Code of Civil Procedure, 
1008. An order of the Court should be obtained by the plaintiff desiring to sue prior 
to institution of the suit though such leave is not a condition precedent and may 
bo applied for and obtained after its institution (w). Death of a plaintiff whose 
representatives have not been brought on record within time does not cause the 
appeal to abate (o). 

Limit of suit by creditor. — Article 120 of the Indian Limitation Act, 11108, 
applies, and tho starting point is the date on which the circumstances entitling the 
creditor to avoid tho transfer first becomes known to him (/>)• Article 91 does 
not apply. That article is restricted to suits between parties to the instrument or 
their successors in interest (</). 
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U) • Musahar Sahu v. Lula Hakim Lai (I9J7) 
•4*4 Cal. 521 ; hi re Moroney (1887) 1.. R. 
21 Ir. 27 ; Middleton v. bollock (1876) 
2 Ch. I). 104, 108 ; Badri Singh v. tlaiarx 
Singh, A. I. R. (1930) Oudh 93; Ma Pua 
Mat v. Chettiar Firm (1929) 34 C. \\\ N. 
6 P. C. 

(*>') Mt. Zohra Bibi v. Ganesh Prasad, A. I. R. 
(1925) Oudh 267. 

(A) Sec. 56, Presidency Towns Insolvency Act, 
III of 1909; see. 54, Provincial Insolvency 
Act, V of 1920. 

(i) Sec. 55, Presidency Towns Insolvency Act, 
III of 1909; sec. 53, Provincial Insolvency 
Act, V ol 1920. 

(/) Owen v. Body (1836) 5 L. J. K. B. 191, 111 
E. R. 1077. 

Ik* Smith v. Hurst (1852) 10 Hare 30, 68 E. R. 
826 ; New Prance & Garrard's Trustee v. 
Hunting (1897) 2 Q. ». 19. 

(/) Blacklock v. Dobie (1876) 1 C. I>. I). 265. 
im) Spencer v. Slater (1878) 4 O. B. O. 13. 

I n) ( hennu v. Krishnan (1902) 25 Mad. 399; 


Srinivasa v. Raghava (1900) 23 Mad. 28; 
Fernandez v. Rodrigues (1897) 21 Bom. 784 ; 
Ahmed Ali \. Abdul Majid (1917) 4 4 Cal. 
258 ; Baldeo v. Btr Gir (1900) 22 All. 269. 

(o) Sunder Singh v. Ram Xath , A. I. R. (1926) 
Lah. 167. 

(f>) Lai Singh v. Jaichand , A. I. R. (1931) Lah. 70 ; 
Narasinham v. Narayana , A. I. R. (1926) 
Mad. 66 (the Judges differed as to the 
starting point) ; V enkatesu'ara Iyer v. 
Somasundaram (1918) M \V r . N. 244 ; 
Par lash v. Raja Birendra , A. I. R. (1931) 
Oudh 333. 

(</) ImI Singh \. Jai Chand , A. I. R. (1931) Lah. 
70; Ganapatki v. Sivamalai (1913) 36 
Mad. 575; Churamani v. BaiJya (1905) 32 
C al. 473; Din Dial v. Har Narain (1894) 
16 All. 73; Muhammad v. Mango (1900) 
22 All. 90 ; Abdul Rahim v. Kirparam I)aji 
(1892) 16 Bom. 186; Narsagounda v. 

Chawagounda (1918) 42 Bom. 638; Jkram 
Singh v. Inlizam Ali (1884) 6 All. 260. 
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Voidable. Fraud does not render the transaction void but only voidable at 
the instance of the party defrauded (r). Hence the section renders the transaction 
voidable at the option of the person defrauded, defeated or delayed. On avoidance, 
relief will only be granted on principles of justice, equity and good conscience («). 
Such a person has a double option either to avoid or affirm the transaction. If he 
affirms or does any act amounting to ratification it is destructive of his right to 
avoid (t). His intention to avoid may be manifested not only by institution of a 
suit but by an open or unequivocal declaration of an intention to avoid (u). Delay 
on the part of a creditor to set aside a transaction on the ground of fraud is an equit- 
able reply to the equitable defence but it cannot amount to a statutory bar. In 
Rangnath v. Govind (v), Sir Lawrence Jenkins said: “A defendant is entitled to 
resist a claim made against him by pleading fraud, and he is entitled to urge that 
plea though he may not have himself brought a suit to set aside the transaction, 
and is not, in circumstances like the present, precluded from urging that plea by the 

lapse of time.” This was followed by a Full Bench of the Madras High Court where 
it was said, “ wo do not think it follows that because a party’s remedy as plaintiff 
to have an instrument avoided is time-barred, his right to say, by way of equitable 
defence if sued, that the instrument ought not to be enforced, is equally time- 
barred ” (u»). This view was adopted by a later Full Bench of the same Court which 
held that it was open to a creditor to plead in defence that the transfer was in fraud 
of creditors (x). The practice in the Indian Courts has been to consider the ques- 
tion in defence and in execution (y). See also Seth Ghunsham Dass v. Uma 
Pershad (z), decided by the Privy Council. The English practice is the same. In 
England a transaction in fraud of creditors has been allowed to be impeached in 
garnishee proceedings (a). Reference may also be made to section 86 of the Trust 
Act, to Guardian and Wards Act and to Probate and Administration Act. Order 8, 
rule 2 of the Code of Civil Procedure declares that the defendant must raise specifi- 
cally in question that the transaction is void or voidable in point of law. 


Good faith. — In considering whether the transferor has defeated or delayed 
creditors, the section lays down an exception in para 2 that notwithstanding fraudu- 
lent intent of the transferor to defeat or delay his creditors the transferee’s rights 
shall not bo impaired if he has acted in good faith and for consideration. Both 
ingredients are essential. A thing shall be deemed to be done in “ good faith ” 
where it is in fact done honestly ; on the point whether it is done negligently or 
not (6) every case stands on its own merits (c). The test of good faith which has 
been applied in English decisions is whether the transfer is “ a mere cloak for 


(r) Rangnath v. Govind (1904) 28 Bom. 639, 
wcs. 17 and 19, Indian Contract, Act 
IV of 1872. 

(«) Krishna v. Jaikrishna (1916) 23 C. L. J. 570; 
Ml. Krishna Dai v. Debisingh, A. I. R. 
(1923) Nag. 195. 

(!) SaUhitanand v. Radhapat, A. I. R. (1928) 
All. 234. 

(w) Abdul Kadir v. Alt Mia (1912) 15 C. L. J. 
649; Oakes v. Turpuand and Harding (1867) 
2 H. L. 325 ; Ramaswami v. Mallappa 
(1920) 43 Mad. 760. 
f) (1904) 28 Bom. 639. 

w) Lahshmx Doss v. Roop Laul (1907) 30 Mad. 
169. 

(*) Ramaswami v. Mallappa (1920) 43 Mad. 760 ; 
Subramania Ayyar v. Muthia Chetliar 


(1918) 41 Mad. 612, overruled; Palaniandi 
Chetty v. Appavu Cheitiar (1916) 30 M. L. J., 
565 overruled ; Dhansukhdas v. Jhango 
(1920) 16 Nag. L. R. 3; Ram C hand v. 
Mathura Chand (1921) 19 A. L. J. 299. 

(y) Chidambaram Cheitiar v. Sami Ayyar (1907) 
30 Mad. 6 ; Rajani Kumar Doss v. Gaur 
Kishore Shaha (1908) 35 Cal. 1051. 

(*) (1922) 36 M. L. J. 483 P. C. 

(a) Edmunds v Edmunds (1904) P. D. 362, 376. 

(b) See. 3, sub clause (20), the General Clauses 

Act (X of 1897). 

(c) Hale v. Saloon Omnibus Co. (1859) 28 L. J. 

Ch. 777, 62 E. R. 189; Daulat Ram v. 
Ghulam Fatima, A. I. R. (1926) Lah. 25; 
R. M. A. R. Firm v. Maung San Myun, 
A. I. R. (1927) Rang. 331. 
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retaining a benefit to the grantor ” (d). Even a transferee with constructive notice 
is affected (e). The transferor’s intent to defeat or delay calls for no attention. It 
is the knowledge and intention of the transferee which is the determining factor 
as to the validity of the transaction. His tnala Jidcs vitiates the transfer!/). It 
is a question of fact in each case whether the transferee acted in good faith and 
without knowledge of the transferor’s intent for selling (7), though the conclusions 
to bo drawn from such an instrument are questions of law. Mere knowledge of an 
impending execution against the transferor is not sufficient to make the transferee 
a transferee otherwise than in good faith when he does not share the transferor’s 
intention to defeat or delay creditors (h). Again, a settlement made for the protec- 
tion of the settlor’s family and for the correction of the settlor’s evil habits has been 
held to bo bona Jide (i). A conveyance or transfer, whether founded on a valuable 
or adequate consideration or not, if entered into by the parties thereto with intent 
to hinder, delay or defraud creditors, is void. It is not enough in order to support 
a conveyance or transfer as against creditors that it be mudo for a valuable considera- 
tion. Consideration of itself is not enough. There must also be good faith (j). If 
fair value Vie paid the Court will lean towards holding that the transaction was 
bona fide ( k ). Indebtedness of the vendor and purchaser’s knowledge that the 
sale may defeat or delay creditors is not enough to negative bona Jidcs. The transfer 
is valid if it is not shown that it was to benefit the transferor. But if the object 
of the transferor is to defeat or delay his creditors and that object is known to the 
transferee and he aids and assists in its execution then the transfer is not in good 
faith (/). In the absence of good faith existence of consideration is valueless for 
“ a good consideration doth not suffice if it bo not also bona fide ” (m). A transferee 
for value who takos the transfer with the intention of helping the transferor to 
convert his immoveable property into cash to defeat or delay his creditors cannot 
be treated as a transferee in good faith (n). The burden of proving bona Jides and 
adequate consideration is shifted to the transferee on fraud being presumed (o). 


Bona fide purchaser for value from fraudulent transferee. — The proviso to the 
section protects not only a bona fide transferee from an original fraudulent transferor 
but also a bona Jide transferee from a fraudulent transferee (p). The object of this 


(<0 Natha v. Maganchand (1903) 27 Born. 322; 
Alton v. Harrison (1869) 4 Ch. 622 (626) ; 
Ramasamia v. Adinarayana (1897) 20 

Mad. 465; Ibrahim v. Jiuan Das, A. I. R. 
(1924) Lah. 707 ; Daulat Ram v. Ghulam 
Fatima, A. I. R. (1926) I.ah. 25; Kamini 
Kumar Roy v. Hira Lai (1919) 23 C. \V. N. 
769; Bhagwant v. Kedari (1901) 25 Bom. 
202; Ishan Chundrr Das v. Bishu Sirdar 
(1897) 24 Cal. 825 ; Gopal v. Bank of M a.lras 
(1893) 16 Mad. 397 ; Motilal v. Utam (1889) 
13 Bom. 434 ; Kunhu Pottanassiar v. 
Raru A 'air (1923) 46 Mad. 478. 

(t) Kunhu Pottanassiar v. Raru Hair (1923) 
46 Mad. 478. 

(/) Daulat Ram v. Ghulam Fatima, A. I. R. 
(1926) Lah. 25 ; Shikar Chand v. Jagmandar 
A. I. R. (1928) All. 29; Kunhu Pottanassiar 
v. Raru Hair (1923) 46 Mad. 478. 

( i ) Ibrahim v. Jivan Das, A. I. R. (1924) Lah. 
707 ; Daulat Ram v. Ghulam Fatima, 
A. I. R. (1926) lah. 25; HaD v. Saloon 
Omnibus Co. (1859) 4 Drew. 492, 62 F.. R. 
189; Re. Holland, Gregg v. Holland (1902) 
2 Ch. 360. 

(A) AH Foon v. Hoe Lai, A. I. R. (1932) Rang. 13. 
(») Fbrahimbhai v. Pulhai (1902) 26 Bom. 577. 

01 Hakim Lai v. Mooshahar Sahu (1907) 34 Cal. 
999 (1017); Bolt v. Smith (1856) 21 


Beav. 511, 52 E R. 957; Harman v. 
Richards (1852) 10 Hare 81, 68 E. R. 847 ; 
Corbett v. Radcliff, 14 Moo. P. C. 121. 

(A) Ali Foon v. Hoe I-ai, Pat. A. 1. R. (1932) 
Rang. 13 . 

(/) Kamini Kumar Roy v. Hira Lai (1919) 23 
C. \V. N. 769. 

(m) Twyne's case (1602) 3 Co. Rep. 806, 76 E. R. 
809; Sunder Singh v. Ram Nath, A. I. R. 
(1926) Lah. 167 ; Vi swananda v. Raja 
Venkata, A. 1. R. (1927) Mad. 278; Hakim 
Lai v. Mooshahar (1907) 34 Cal. 909; 
Kamini Kumar v. Hira Lai (1919) 23 
C. W. N. 769 ; Bhikabhai v. Panachand 
(1919) 43 Bom. 707 ; Hamidunnissa v. 
Nazir-un-nissa (1909) 31 All. 170; Chidam- 
baram v. Srinivasa (1914) 37 Mad. 227 
P. C. ; AJtabuddin v. Basanta (1918) 22 
C. W. N. 427 

(m) Palamalai Mudaliyar v. South Indian Export 
Co., Lid. (1910) 33 Mad. 334 ; Ali Foon v. 
Hoe Lai, Pat. A. I. R. (1932) Rang. 13 ; 
Gannii v. Natha, A. I. R. (1926) Nag. 494. 
(o) R. M. A. R. M. Firm v. Maung San Myun, 
A. I. R. (1927) Rang. 331 ; Amarchand v. 
Gokul (1903) 5 Bom. L. R. 142. 

(/>) Kunhu Pottanassiar v. Raru Nair (1923) 
46 Mad. 478 ; Pearce v. Bulteel (1916) 2 Ch. 
544. 
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S. 53 paragraph is to protect an innocent transferee for value notwithstanding that the 
transferor may he actuated by a desire to defeat or delay his creditors (</). 

Consideration. — In order to take the case out of the section paragraph 2 of 
sub-section (1) enacts the transferee must not only act in good faith but he must 
pay consideration for it. Both good faith and consideration must co-exist (r). 
Consideration is defined in the Indian Contract Act. section 2 (d). By section 25 of 
the same Act natural love and affection is no consideration nor is a statute barred 
debt, though as to statute-barred debts there are dicta to the contrary (a). The 
payment of such debts is commendable in a debtor but payment of them by the 
transfer of an insolvent s whole estate to the disappointment of creditors whose 
claims are not barred is in itself a fraud. The consideration is wholly inadequate 
and inadequacy is an indication, though not conclusive, of fraud (/). 


A sale of property for good consideration is not fraudulent and void merely 
because it is made with intention to defeat the expected execution of a judgment- 
creditor (//) but a deed may be void as ugainst creditors though full consideration 
is given for it, if it be in such a form as to defeat the creditors and bo executed with 
that intention (v). Existence of an antecedent, debt is not (iv), though coupled 
with present, advance (x), or agreement for future advances (»/), sufficient considera- 
tion. As to forbearance forming the consideration for a promise it is not necessary 
that there should bo any arrangement for forbearance for any definite or particular 
time. It is quito enough if you can infer from the surrounding circumstances that 
there was an implied request for forbearance and that forbearance for a reasonable 
time was in fact extended to the person who asked for it (c). A vendee’s deferred 
dower debt is valid consideration (a). A purchase at an undervalue from one 
who was outlawed and has absconded ponding prosecution and with notice thereof 
is void ( b ). So also when consideration is feigned as when a man indicted for 
recusancy in order to defeat the King of his forfeiture conveys his properties and 
goods and then flees overseas (c). A plaintiff in an action in tort, is not a creditor (d), 
but a wife in a divorce proceedings for alimony pendente life is (e), and where a 
sontence of divorce was pronounced, in respect of arrears of permanent alimony 
and costs the Court declared the deed fraudulent and void but reserved the question 
as to whether the decree was right in giving plaintiff a charge on the estate for future 
alimony (/). But whore an action was pending for trespass defendant executed a 
voluntary conveyance of real estate to his daughtor and became insolvent after 
the verdict went against him, the conveyance was held void (y). The fact that a 
small part of the consideration is still legally due is not sufficient to vitiate the sale 


(q) I shan Chunder v. Hishu Sirdar (1897) 24 Cal. 

825. 

(r) Madan Gopal v. Lahiri Mai , A. I. R. (1930) 

Lah. 1027 ; Gopal Singh v. Sheokumar , 
A. I. R. (1937) Na*. 85. 

($) Motumal v. Manghomal . A. I. R. (1930) 
Sind 284 ; Hanifa Bibi v. Punnamma 
(1907) 17 M. L. J. 11. 

(t) Kangilbhai v. Vinayak (1887) II Bom. 666 
(677) ; Doc Lessee of Parry v. James (1812) 
16 East 212, 104 E. R. 1069. See cr C . 28 (a) 
of the Specific Relief Act, 1 of 1877. 

(ci) Wood v. Dixie (1845) 7 Q.B. 892, 115 E. R. 
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314. 

(-) Falluton v. Provincial Bank of Ireland (1903) 
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2 Dr. & S. 289. 62 E. R. 631. 

(n) Suba Bibi v. Balgobind Das (1886) 8 All. 178. 
(b) Herne v. Merres (1687) 1 Vern. 465, 23 E.R. 
591. 
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149, 24 E. R. 51. 
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E. R. 766. 

(/) Blenkinsopp v. Blcnkinsopp (1852) 21 L. J.,. 
Ch. 401, 42 E. R. 644. 

(g) Barling v. Bishopp (1860) 29 Bcav. 417, 
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for wont of consideration ( h ). Effect may bo given to the instrument to the extent 
of the amount of tho consideration that is valuable ( i ). It lias, however, been 
observed that even if the full consideration be not paid it would not be a ground 
for holding tho transaction fraudulent (/’). Another view is that where part of tho 
consideration is fictitious the transaction is wholly void and cannot be upheld even 
to the extent of the consideration actually advanced (/«•). But where the transferee 
has discharged a valid prior mortgage the transfer will be set aside only on his 
being given a charge for tho amount spent, by him in discharging such mortgage. 
Tho transferee is not entitled to the money debts of the transferor discharged by 
him (/). 


Onus. — 'Whore the transferee seeks to support tho transact ion on the ground 
of good faith and valuable consideration the burden is on the party who challenges 
the deed (m). If that onus be discharged it is for tho transferee to prove both 
and whoro consideration is proved the Court will he slow to hold there was absence 
of good faith (»). 


Conflicting equities. — The proviso to section "»:i not only protects a bona 
transferee from an original fraudulent transferor but also a bona Jid* transferee 
from a fraudulent transferee (o). What scorns to have been decided differently 
bv the High Court of Allahul 50 d (p) is due to the ease being misunderstood. There 
was a fictitious mortgage without any consideration and as such totally inoperative 
so that the second transferee took with the defects in title of the first transferee who 
took nothing. 


Marriage settlement. — Where marriage is entered into and the settlement ex- 
ecuted as a part of n scheme to defeat or delay creditors in which the husband and 
wife are both implicated to protect the property from their claims the consideration 
of marriage cannot support such a settlement ( 7 ). The wife must he shewn ns privy 
to the fraud (r). So when a wife had no knowledge of tho contents of the deed and 
her husband's insolvent circumstances the settlement was held valid notwithstanding 
the falsity of the recitals as to the husband’s indebtedness to the wife (*). A general 
covenant in an ante-nuptial settlement to settle all after-accjuircd property except 
business assets upon wife and children is not void (/) and a settlement though post- 
nuptial and voluntary is not void if there be no intent to defeat, hinder or delay 
creditors (u). 


(/1) Rujani Kumar v. C.aur Kishore (190K) 35 Cal 
1051 ; China Pitchiah v. Pedakotiah (1913) 
3f» Mad. 29; Nat ha v. M a gone hand (1903) 
27 Dorn. 322. 
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(I92H) I’at. 199. 
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266; Visvananda v. Raja Venkata, A. I. R. 
(1927) Mad. 278; Chidambaram v. Sami 
Awar (1907) 30 Mad. 6; Rhikabhai v. 
Panathand (1919) 43 Horn. 707; Madan 
C.ofml v. t.ahiri Mai, A. I. R. (1930) Lah. 
1027 ; Mu la Ram v. liwinda Ram, A. I. R. 
(1923) I. all. 423; A ppalarajee v. Krishna 
Murtl-y, A. I. R. (1932) Mad 182 ; Waryam 
Stngh \. Jhakor l)as Dhamalt (1935) 16 
Lah. 680. 

(/) Palamalai v. The South Indian Export Co. 
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Raja Venkata. A. I. R. (1927) Mad. 278 ; 
Gangama v. Veerappa, A. I. R. (1931) 
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mad A. I. R. (1930) Mad. 665; Amarchand 
v. Cokul ( 1903) 5 Horn. L. R. 142. 

(o) Kunhu Pottanassiar v. Raru Nair (1923) 
46 Mad. 478 ; Parlhasaralhv v. Suhbnraya 
) I. R. (1924) M d. 67; Shikar Cl, and v. 
Jogmandar, A. I R (1928) All. 29. 

(/>) Rasti Region \. Ranarsi Prasad (I9(i8) 30 All. 


1 'I' ‘ oiomoote v. Penh ill (1853) I Sin. & 


■ « 


(') 

(J) 

(0 

(«) 


228 65 E. R. 98; Rulner v. Hunter (1869) 
L. R. 8 Fa. 46 ; Re. Pennington ex parte 
Cooper (1888) 59 L. 1. 774; J agger v. 
I agger (1926) I>. 1). 93. 

Ke Z tn n v : Craw f i,,<l (1877) 6 Ch I). 29; 

Re. Rets ex parte Clough (1904) 2 K. H. 769 
Ktian y. Cranford (1877) « Ch. I>. 29. 

*'/• C, " u Rh (1904) 2 K. B. 769. 

Re. Holland, Gregg v. Holland (1902) 2 Ch. 
3 fi " : Jogger v. J agger (1926) I>. I). 93. 


S. 53 



332 


THE TRANSFER OF PROPERTY ACT. [CHAP. H 


S. 53 


Separation deed. — On separation a trust for creditors reserving surplus for 
benefit of wife is bona fide and supported by valuable consideration ( v ). 

Law relating to insolvency. — Sub-section 1 is qualified by para 3 which enacts 
that it shall be subject to the law of insolvency. The Presidency Towns Insolvency 
Act, III of 1909, enacts in sections 53 to 57 what is the effect of insolvency on ante- 
cedent transactions. Amongst them section 55 avoids a voluntary transfer if the 
transferor is adjudged insolvent within two years . from the date thereof and section 
56 avoids a fraudulent preference made three months anterior to the petition on 
which the transferor is adjudged insolvent. Section 55 protects a transferee in 
good faith and for valuable consideration while section 56 protects a similar trans- 
feree from a creditor obtaining preference from the debtor. Connected with these 
sections is section 9 of the same Act which enumerates the numerous instances when 
a man is deemed to have committed an act of insolvency wherein is included sub- 
clause (b) whereby a debtor commits an act of insolvency, “ if in British India or 
elsewhere he makes a transfer of his property or of any part thereof with intent to 
defeat or delay his creditor.” Unlike section 53 of the Transfer of Property Act 
which renders transfers coming within its operation voidable all transfers made 
under sections 55 and 56 are void as against the Official Assignee. The fundamental 
distinction between section 53 of the Transfer of Property Act and section 56 of the 
Presidency Towns Insolvency Act is that under the first Act one creditor may be 
preferred to another while under the latter Act such a transaction is void on the 
ground that the transferee cannot be said to be acting in good faith (u;). A debtor 
commits an act of insolvency on execution of a composition deed in favour of trustees 
for the benefit of his creditors ( x ). In ascertaining property available for debts it 
has been provided that the Official Assignee’s title shall be deemed to have relation 
back to and to commence at (a) the time of the commencement of the act of insol- 
vency on which an order of adjudication is made against him or (b) if the insolvent 
is proved to have committed more acts of insolvency than one, the time of the first 
of the acts of insolvency proved to have been committed by the insolvent within 
three months next preceding the date of the presentation of the insolvency 
petition (y), and therefore the original transferee cannot convey any saleable interest 
to a subsequent transferee (z). When the execution of a sale deed requiring regis- 
tration is relied upon as an act of insolvency the three months must be calculated 
from the date of registration (a). The onus of proving that a particular transfer 
effected by the insolvent is void as against the Official Assignee under seotion 56 of 
the Presidency Towns Insolvency Act is on the Official Assignee whereas the onus 
of proving good faith and valuable consideration in a case coming under section 55 
is on the transferee (6). 

Proceeding to set aside the transfer. — A transaction under seotion 53 is voidable 
at the instance of a creditor, whilst under sections 55 and 56 of the Presidency 
Towns Insolvency Act, III of 1909, and sections 63 and 54 of the Provincial Insol- 
vency Act, V of 1920, it is void against the Official Assignee, and any creditor may 


(d) Nunn v. Wilsmore (1800) 8 Term Rep. 521, 
101 E. R. 1524. 

(») The Official Assignee of Madras v. Sheikh 
Moideen (1927) 50 Mad. 948; in ex-parte 
Jerkes, In re Official Receiver (1902) 2 K. 
B. 58. 

( g) Lalchand v. Hussainio, A. I. R. (1927) Sind 
78; Karsandas v. Maganlal (1901) 20 
Bom. 478 ; ex-parte Hughes (1893) 1 Q. B. 
595; In re Wood (1872) 7 Ch. A. 302. 

(y) See. 51, Presidency Towns Insolvency Act, 
III of 1909. 


(x) Ala Mohammad v. Official Receiver (1935) 
10 Lah. 1013. 

(a) Iswarayya v. Subbanna (1935) 58 Mad. 160. 

(b) The Official Assignee of Madras v. Sheikh 

Moideen (1927) 50 Mad. 948; the Official 
Assignee of Madras v. Sambanda Mudaliar 
(1920) 43 Mad. 739 ; Nripendra v. Ashutosh 
1914) 19 C . \V. N. 157t Nilmoni v. Bashanta 
1914) 19 C. W. N. 885 ; the Official Assignee 
of Bengal v. the Yokohama Specie Bank, 
Ltd. (1924) 29 C. W. N. 374. 
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take proceedings to avoid the transaction. Tho word “ void ” in section 53 of the 
Provincial Insolvency Act and section 55 of the Presidency Towns Insolvency Act 
means only “ voidable." It is only the Official Receiver or the Official Assignee 
and not anybody else, i.e., a purchaser from him that can get such a transfer set 
aside (c). Just as section 4 of the Provincial Insolvency Act confers powers to 
determine the question of title no such express power is conferred by the corres- 
ponding section 7 of tho Presidency Towns Insolvency Act. 

Under tho first-mentioned Act the remedy is necessarily by a suit, whilst under 
the Insolvency Acts on the question of procedure there has been a divergence of 
opinion between tho different Courts in India. Tho Calcutta High Court has held 
that the Legislature has invested the Insolvency Court with extensive powers under 
section 4 of the Provincial Insolvency Act to investigate questions of title raised 
by a stranger when possession is to be given to a purchaser from an Official Receiver. 
It does not, however, follow from this that the Court has exclusive jurisdiction to 
deal with all questions of title that may possibly bo but ure not actually raised by 
a stranger. But if a stranger raises a question of title for its decision, that decision 
is binding on him. It is true that tho circumstances under which questions of title 
should or should not bo investigated or determined have not been defined in the 
Acts and the Legislature has loft tho matter to the discretion of the Court itself ( d ). 
The same Court in an earlier case hold that a question as to whether a purchase ten 
years ago in tho name of a lady was a purchase benami, is a long way from bringing 
within anything that section 36 of the Presidency Towns Insolvency Act contem- 
plates, observing that the correct course in such a case where there is any real 
conflict is either to proceed by way of a motion before the Insolvency Judge or to 
proceed by way of suit (e). Tho Allahabad and the Madras High Courts have held 
that any question as to the invalidity of a transaction raised by tho Official Assignee 
can bo determined only by tho Insolvency ordinary Civil Court (/). These decisions 
are under tho Provincial Towns Insolvency Act which empowers the Insolvency 
Court to adjudicate on tho question of title. A later decision of the Madras High 
Court has, however, taken a different view. It was there hold that there w as nothing 
in the Provincial Insolvency Act or in Mariappa Pillai v. Raman Chettii/ar ( q ) to 
prevent the creditors, and therefore the Official Receiver, from proceeding under 
section 53 of the Transfer of Property Act if they wish and the fact that they have 
another remedy under section 53 of tho Provincial Insolvency Act does not deprive 
them of their right of suit under section 53 of the Transfer of Property Act (A). 
The same Court when the question arose under tho Presidency Towns Insolvency 
Act observed that these decisions proceeded on the ground that when a special 
forum is constituted by a special Act questions arising under that Act must be 
determined by that forum. Sections 55 and 56 are special provisions relating to 
insolvency and it is only in insolvency that these transactions can be impeached 
as voidablo if they do not fall under section 53 of tho Transfer of Property Act, so 
that a transaction not falling under the Transfer of Property Act can only be avoided 

(c) Mariappa v. Raman CheUiyar (1919) 42 
Mad. 322. 
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Receiver (1932) 59 Cal. 1135. 

(*) Jnanendra v. Official Assignee of Calcutta, 

A. I. R. (1926) Cal. 597. 

(/) Kanii Fatima v. R'arain Singh (1927) 49 All. 

71 ; Maharana Kunwar v. E. V . David 
(1924) 46 All. 16 ; Shihti Prasad v. Axis Alt 
(1922) 44 All. 71; Shahxada Begum v. 


* . K. (1927) Oudh 357 ; 

Ojjica’ Assignee of Bombay v. SunUara 
chan (1927) 50 Mad- 776 : Official Receiver 
Coimbatore v. Palanisxvami (1925) 48 Mad 
750; Mariappa v. Rama Chettxyar ( 1919 ) 
42 Mad. 322. 

({) (1919) 42 Mad. 322. 

(*) Officia' Receiver v. Bastiao Sousa . AIR 
(1926) Mad. 826. 
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by sections 55 and 50 of the Presidency Towns Insolvency Act («')• With respect, 
it is submitted Mint these decisions of the Madras High Court do not seem to be 
sound. 


The Calcutta High Court has adopted the English decisions. Section 72 of the 
Bankruptcy Act. 1801), effected a change in the law as it stood under the earlier 
Act of 1841). In the Bankruptcy Act of 1883, section 72 of the Act of 1809 was 
re-enacted as section 105 ( 1 ) of the Bankruptcy Act. 1914. The diversity of judicial 
opinion such as there existed prior to 1883 has been pointed out in the case of Fool 
Kumstri v. Khirnd Chandra ( /). In that case the present state of the law as estab- 
lished by decisions under the Acts of 1883 and 1914 has been said to be this : — “That 
the jurisdiction of the Bankruptcy Courts to adjudicate on the rights of third parties 
is now fully recognized though it has also been laid down that there is a discretion 
in the Bankruptcy Courts to direct the trustee to institute or defend in the ordinary 
Civil Courts suits concerning the rights of third parties.” The words of section 4 of 
the Provincial Insolvency Act are, if at all. wider than those of section 105 (1) of 
the Bankruptcy Act, 1914. The word “ title ” is expressly mentioned in section 4 
of the Provincial Insolvency Act while in section 7 of the Presidency Towns Insol- 
vency Act it is not. 


Presumption of fraud. — Except when parties stand on unequal footing fraud 
is never presumed in law though prior to the Amending Act, 20 of 1929, a rule of 
presumption since abrogated was laid down in paragraph 2 of sub-section (1) in 
cases of gratuitous transfers and transfers for grossly inadequate consideration to 
bring the law in India in conformity with the decisions of the English Courts. 


In Spirct/ v. Willows (k) Lord West bury, in sotting aside a settlement made by 
a man reserving other property for payments to creditors who were, however, not 
paid, said, if the debt of tho creditor by whom the voluntary settlement is impeached, 
existed at the date of tho settlement and the remedy of the creditor is defeated or 
delayed by tho existence of the settlement, it is immaterial whether the debtor was 
or was not solvent after making the settlement. But if a voluntary settlement or 
deed of gift bo impeached by subsequent creditors, whoso debts had not been con- 
tracted at tho date of tho settlement, then it is necessary to show either that the 
settlor made tho settlement with express intent to ‘‘ delay, hinder or defraud 
creditors,” or that after the settlement the settlor had no sufficient means or reason- 
able expectations of being able to pay his then existing debts.” 


In Holmes v. Penney (/), Wood, V. C., said : “ Where, in order to evade the 
statute, a person being considerably indebted makes a voluntary settlement which 
would bo void if impeached by thoso who wore then his creditors and afterwards 
pays thorn off, and a now set of creditors stand in their places, such u settlement 
would bo void against tho subsequent creditors because it would bo a fraud upon the 
statute.” Tho above dicta woro considered and commented on in Freeman v. 
Pope (m), where in sotting aside a voluntary settlement by tho execution of which 
tho settlor was rendered absolutely insolvent it was laid down that the intention to 
defeat or delay creditors by such an instrument may bo inferred in many ways and 
amongst these where, after deducting from tho settlor’s property, the particulars 
settled, ho is not left with enough to pay his debts. This doctrine of inference that 
a man intends the natural and necessary result of his acts was entirely abjured 


It) Tht UJJiLtal A oj Uombay v. Sunaara • 

chiiri ( 19271 50 M ul. 770. 

(f) '102' SI C. W. N. 502. 


(A) (1H65) 34 I- |. Ch. 365, 46 E. R 649. 
(1) (1857) '26 i.. j Ch. 179, 69 E. R. 1035. 
fm) (1870) 5 Ch. Ape. 538. 
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hy Lord Esher, M.R., in ex-jxirte Mercer m re. II ise (»i). There an honest man not 
n fact indebted at all made u voluntary settlement in favour of his wife, marriage 
with whom constituted a breach of promise of marriage with another who sued him 
and succeeded in obtaining damages for the breach. It was held there was not 
sufficient evidence to find that the settlement was intended to delay, hinder or 
defeat creditors and that such delay, hindrance or defeat was not a necessary conse- 
quence of the settlement. Ex-parle Mercer was approved in lie. Holland (o), in 
which it was held that in each case you must look at the whole of the circumstances 
surrounding the execution of the conveyance and then ask yourself the question 
whether the conveyance was in fact executed with intent to defeat and delay credi- 
tors. The principle now established is that in each particular case the Court is to 
decide whether on all the circumstances it can come to the conclusion that the 
intention of the settlor in making the settlement was to defeat, hinder or delay 
his creditors (/>). The facts should he considered in relation to each ot her and 
woighed as a whole. It is a fallacious method to consider separately each fact 
which militates against the bona fide nature of the transaction and which by itself 
may bo susceptible of explanation. Secrecy, haste in execution and unsatisfactory 
nature of the evidence as to settlement of accounts were held to raise an irresistible 
inference of fraud on creditors (q). Fraud is not capable of being established in a 
majority of cases by positive proof being in its very nature secret. In tin* generality 

of cases circumstantial evidence is the only resource in dealing with questions of 
fraud (r). 

I he circumstances that on salo the vendor reserved nothing to himself, that the 
purchaser bought the property without seeing it or taking care to value it, that the 
consideration consisted of debts time-barred, that it was grossly inadequate, and 
possession remained with the vendor were considered us indicia of fraud (s). 

Fraudulent attempt defeated. — Section ;VI (1) has been enacted for the benefit 

of creditors. Only a creditor can take advantage of this sub-section to defeat frau- 
dulent transfer. 

I he transferee, however, is given the benefit when he acts bona fide for valuable 
consideration and the creditors’ right is subject to the law relating to insolvency, 
>ut u third exception i« to ho found in the case of the transferor entitled to avoid 
the transaction on the ground that the purpose of the fraud lias not been accom. 
plished. J ho maxim “ xn pan delicto j>otior csl condilo possidentis ” has no application 
as the parties are not xn pan delicto. The leading case on this subject is Pcther- 
■perma! Chetty v. Mumandi Servai ((). a decision of the Judicial Committee in which 
loir Lordships held that the purpose of f lic fraud having not only not been effected 
ut a >solutoly defeated, there was nothing to provent the plaintiff from repudiating 
10 entire < transaction, revoking all authority of his confederate to carry out the 
ruu< u out scheme and recovering possession of his property. The decision of the 
ourt of Appeal in Taylor v. Bowers (a) and the authorities upon which that is based 
com y establishes this. Symes v. Hughes {v) ami In re Great Berlin Steam Boat 
( °- aro to tho same effect. 


(>0 ( I8H6) 17 Q. B I) 240 
(o) (1902, 2 Ch. 360 °' 

</>) Thompson v. Webster (1859, 4 Drew 62S ; 
i '« ^A, 24 , 1 : Go <*l'*y v. Poole (IKHHi 

( , 902) 2 Ch.' 360.' l,( ’ l,a " J ’ G '' KK V ‘ 

(?) G huii sham l, a \ v . Uma Period (1919, 
M I loin. L I< 472 I> C. 


(r) Parkish Xarain v. Raja Kirnntra, A. 1 |< 

(1931) Oudli 333. 

(s, Xana v. Rautmat (1898) 22 Horn. 255 
0) (1908, 35 C.il. 551, 35 I. A. 98. 

(u) ( 1876, I Q. 11. 1). 291. 

(i) (1870) I.. K. 9 Eq. 475. 

(uO (1884, 26 Ch. D. 616. 
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The authorities have been fully reviewed in Jadunath v. Rup Lai (x). 
If the fraudulent object is accomplished, or accomplished even partially, 
the general rulo of equity is that the transferee would not be disturbed in 
order to enable the fraudulent confederate to retain the property transferred to him. 
The Law lays no locus pceniteutice (»/)• In order to be effective the fraud or 
contemplated fraud must, according to the authorities, bo effected (z). This dis- 
tinction between the effect of fraud merely intended and a fraudulent purpose 
actually accomplished has been recognized by the Indian Legislature in section 84 
of the Indian Trust Act, II of 1882, which enables the fraudulent grantor to contend 
that the deed is a nullity. In India a transaction by which property is conveyed 
in the name of a person other than the one paying the consideration is by no means 
uncommon, a dealing common to Hindus and Mahomedans alike and much in use in 
India. Known as benami transactions they bear a curious resemblance to what 
are known to English Law as resulting trusts recognized in India by section 82 of 
the Indian 'I rust Act, II of 1882. The rule of English Law is very nearly the same. 
The English Law has engrafted an exception on this rule where the transferee is 
the wife or the child (a) which, however, does not extend to India as the presump- 
tion, not irrebutable (b), of English Law of advancement or gift does not obtain in 
this country ( 0 ) unless the parties, though permanent residents of India, were bom 
of English parents to whom the English Law with rebuttable presumption of 
advancement is applicable (d). But tho relationship is a circumstance which is 
taken into consideration in India in determining whether the transaction is benami 
or not (c). Tho general rule in India, in the absence of all other relevant circum- 
stances, is to consider from what source the money proceeded with which the pur- 
chase-money was paid (/). an important fact but not the only test of ownership (g). 
All tho surrounding circumstances may be evidence to support or rebut the presump- 
tion of suggested advancement or gift. 


Rights of transferee under the section. — If he has participated in the fraud of 
his transferor ho is entitled to no relief. It is otherwise where he is a transferee in 
good faith and for consideration. So also a fraudulent conveyance is purged by a 
good one. If a conveyance be made by fraud and afterwards the land is conveyed 
over upon vuluablo consideration bona fide the fraud is purged ( h ). 

Transferor possessed of properties other than those forming the subject of 
transfer impeached — Tho mere fact that the transferor has other properties to 


*) (1906) 33 Cal. 967. 


, Alexander v. Rayson (1936) 52 T. L. R. 131. 
) Petherpermal Chetly v. Muniandi Servai 
(1908) 35 Cal. 551, 35 I. A. 98 ; Jadu Nath 
v. Rup Lai (1906) 33 Cal. 967 ; Raghuvalu 
\. Adinarayana (1909) 32 Mad. 323 ; 
Dai Devmani v. Ravishankar (1929) 53 
Bom. 321 ; Girdharlal \. Manikamma 
(1914) 38 Bom. 10; Honapa v. Narasapa 
(1899) 23 Bom. 406; Sheikh Ismail v. 
Wasudeo (1920) 16 Nag. L. R. 129; Ragho 
Almaram v. Pursho am (1903) 4 Nag. 

L. R. 26. 

1 ) Williams v. Williams (1863) 32 Bcav. 370; 
55. E. R. 145 ; Hepuorth v. Hehworth (1870) 
L. R. II Eq. 10; Dennet v. Rennet (1879) 
10 Ch. D. 478; Lamplugh v. Lamplugh 
(1709) 1 P. Wms. Ill, 24 E. R. 316; Re. 
Richardson, Weston v. Richardson (1882) 
47 L. T. 514 ; Mercier v. Mcrcier (1903) 
2 Cb. D. 98. 

Crabb v. Crabb (1834) 1 Mt. & K. 511,39 E. R. 
774 ; Stock v. AlcAvoy (1872) L. R. 15. 
Eq. 55 ; Forest v. Forest (1865) 11 L. T. 763. 
Bissessur v. Luehmessur (1879) 5 C. L. R. 477, 


6 1. A. 233; Gopeekrist \ . GungaPersaud 
(1854) 6 M. I. A. 53 (59) ; Dharani Kant 
v. Kristo Kumari (1886) 13 Cal. 181, 
13 I. A. 70 ; Thakro v. Ganga Pershad (1888) 
10 All. 197; 15 I. A. 29; Moulvie Savyud 
v. Mt. Bebee (1861) 13 M. I. A. 232 (247) ; 
Chundrr Nath v. Kristo Komul (1871) 
15 VV. R. 357 ; Motivahu v. Purshotam 
(1905) 29 Bom. 306 ; Lakshmiah v. 

Kothandarama (1925) 48 Mad. 605, 52 I. A. 
286 ; Guran Ditto v. Ram Ditto (1928) 
55 Cal. 944, 55 I. A. 235 ; Dilas Kunwar 
v. Desraj (1915) 37 AIL 557, 42 I. A. 202. 

(d) Keru ick v. Kerunck (1921) 48 Cal. 260, 47 I. A. 
275. 

( t ) Bilas Kutiirar v. Desraj (1915) 37 Ail. 557, 
42 I. A. 202. 

(f) Dhurm Das v. Shama Soondri (1843) 3 M. I. A. 
229 ; Ram Narain v. Muhammad Hadi 
(1899) 26 Cal. 227, 26 I. A. 38; De Silva 
v. De Silva (1903) 27 Bom. 103. 

(*) Ram Narain v. Muhammad Hadi (1899) 
26 Cal. 227, 26 I. A. 38. 

(A) Porter v. Clinton (1693) Comb. 222, 90 E. R. 

441. 
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satisfy the creditors does not prevent the application of section 53 (i). In Alton 
v. Harrison (j), Giffard, L. J., observed : “ I have no hesitation in saying that it 
makes no difference in regard to the statute of Elizabeth whether the deed deals 
with the whole or only a part of the grantors property. 

Second appeal.— Although intent to defeat, hinder or delay has been said to 
be a question of fact, questions which arise for construction under section 53 of the 
Transfer of Property Act may be described as “ mixed questions of law and fac t— a 
phrase not unhappy if it carries with it the warning that in so far as it depends upon 
fact the finding of the Court of first appeal must be accepted "(k). Without seeking 
to abridge the effect of sections 100 and 101 of the Code of Civil Procedure or weaken 
the strict rule that on second appeal the Appellate Court is bound by the findings 
of fact of the Court below, “ the facts found need not bo questioned. It is the 
soundness of the conclusion from them that is in question and this is a matter of 
law. Thus remarked the Privy Council (/) which pointed out elsewhere (m) that 
questions of law and fact are sometimes difficult to disentangle. The propor 
legal effect of a proved fact is essentially a question of law.” Unless there has been 
misconstruction a mistaken inference from documents is an error not of law but 
of fact (n). When the facts proved were that the transfer was with intent to defraud 
the consideration was not proved, and the transferee could not plead good faith it 
was held these were questions of fact and in second appeal it was not open to the 
appellant to question these findings (o). A contrary view lias been taken by the 
Court of the Judicial Commissioner at Nagpur, namely, that a second appeal lies ( p ). 

Third parties.— The benefit of the statute has been extended where the trans- 
feree makes payment not for his own benefit but for the benefit of the settlor’s 
family or wife or child resulting in the withdrawal from the creditors of all the settlor’s 
proporty. Although the circumstances show an intent to defeat or delay if there 
were nothing more and if it were the settlor’s spontaneous act, nevertheless when 
taken with other circumstances and the evidence shews that the condition on which 
the settlement was mado had novor occurred to the settlor till made, there is no 
intention to defeat or delay and particularly so whore the parties who took part in 

the transaction were not aware of any other debts besides the one about to be 
paid (g). 


Laches.— The defence of delay is not effectual. The creditor has a legal rig! 

which cannot bo lost by mere delay to enforce it, unless the delay is such as t 
cause a statutory bar (r). 

H 1 1,6 ‘! abUity ° f the SUr ° ty iS co ' extoneive with that of the princip, 
debtor («) Hence he is not justified in placing his property beyond the reach c 
creditors of the principal debtor (/). 


(,) ■ J° ihra i D ‘ojtt, A. l. R. 

A ] ‘ 45 , 8 • Meenakshi Ammal v. 

u) (imT™ l XT fe U: R ■ (1927) Mad - 657 ' 

{k) ,7H? Sf. V c^ Sagar (1927) 54 I. A. 

44Alf S «S S n n J h V ‘ Salik Ram (*922) 
Hi Alt' ? 2 \. ’/ Uei L V - S,hhdar Sl "g h (1928) 
/LiL n o v - ManowtJr 

I,ha? AV* 9 J ) 19 Cal - 253 - 19 l - A. 48 ; 

24 cl). 825 ” V ' Uhu Si,dar (,897) 

A. V 2 2 % hamskhaton (1893) 20 Cal. 93, 


( 1 ) 


s ^ h ( ' 918 ’ 

tuT c. Jatwa,Ufao ( ,93 3) 35 Bom. L. R. 

22 


(o) Lala Gopi Chand v. Jodhraj Deojit, A. I R 
(1929) All. 458. J ’ K * 

(P) Gannu v. Nathu, A. I. R. (J928) Nag. 494. 

(<!) Thomson v. Webster (1859) 4 Drew. 628 
!*' 241 • Muysfivolt V. Collins (1871) 
6 Ch. App. 228 ; Re. Tetley ex- parte Jeffrey 
(1896, 66 L J Q. B. I i I (gra.Uo? 3 
extravagant habits) ; Holmes v. Penney 
(1856, 3 K. & j. 90, 69 li. R. 1035 (sett £ 
heavily indebted) ; Ebrahim v. Foolbai 
(1902, 26 Don, 577 (settlor of extrav^an 
and dissolute habits). h 

tn re Maddever Three Towns Banking Co 
v. Maddever (1884) 27 Ch. 523 
Sec. 128, Indian Contract Act, IX of 1872 
(.oodrickc v. Taylor (1864) 2 D. J & s ris 
46 E. R. 326. *-'• J- « o. US. 


(') 

(*) 
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53 Costs. — On avoidance of settlement trustees faho have acted properly in dis- 

charge of their duties and not put plaintiff to unnecessary expense are entitled to 
attorney and client costs (u). Where a cestui gue trust was concerned, a decree 
without costs was made (v). In another creditor’s action his costs were given 
priority over the debts of the testator and the costs of the trustees (w). 

Interlocutory injunction. — The Court has power to grant an interim injunction 
quia timet brought by an execution creditor under Order 39, rule 1 (b) of the Code 
of Civil Procedure. 1008, but will not at the instance of a non -judgment-creditor 
interfere by an injunction to prevent a trairsfer of the property by debtor unless 
interference is warranted by the application of Order 38, rule 5. Nor would the 
Court to protect the wife’s right to alimony restrain the husband from removing 
the property quia timet (x). The doctrine of Hs pendens would not apply, for in a 
petition for maintenance there is no dispute as to the rights to the property of the 
husband. 


To restrain dealings with property no injunction can be granted until the plain- 
tiff has under Order 39, rule 1 (b) of the Code of Civil Procedure of 1908, proved by 
definite evidence that the defendant threatened or intended to remove or dispose 
of his property with a view to defraud his creditors (?/)• A testator voluntarily 
assigned two policies of insurance to his niece who received the moneys on his death 
and invested them on mortgage with other moneys of her own. The Court exacted 
an undertaking from the assignee not to receive the moneys secured (z). And where 
a receiver hasbeon appointed at the instance of a judgment-creditor an injunction 
will be granted against the assignee receiving the dobtor’s property (a). 

Mesne profits. — Profits back against the debtor will not be decreed. The Court 
only removes fraudulent conveyances (6). 

Form of decree in setting aside deeds partially, viz., as against creditors only. — 
Declare that the indentures aro void as against the plaintiff and all other creditors 
of the defendant and order the defendant to join in and concur in all necessary acts, 
conveyances, etc., for the purpose of raising the amount due to the plaintiff and all 
other creditors, out of the estates, and the rents ; direct an account to be taken of 
the rents. The defendant to pay the costs (c). 


Partition after decree obtained against the father.— It has been laid down that 
the sons of a Hindu father at any time upto attachment of the joint family property 
can enter into a partition with their father with the express object of avoiding 
attachment of what upto the time of the partition has been the joint family pro- 
perty. If they do so their individual property acquired by the partition escapes 
liability. In order, however, to rid himself of his liability to pay his father’s debt 
the partition by the son must tako place bofore the property has been actually 
attached. The partition can only bo set aside on evidence shewing fraud and the 
more fact of the desire to save their property will not bo sufficient to justify an in- 
forenco of fraud (d). 



t terry v. Powaall (1898) 1 Ch. 306. 

Iseyv. Cox (1858) 26 Bcav. 95, 53 E. K. 832. 
dames v. Hallett (1888) 18 L. T. 789. 

tS'i/jKi*: r. 

srsn 

7 Eo. 391 


(а) Ideal Bedding Co,, Ltd . v. Holland (1907) 

2 Ch. 157. 

(б) Higgins v. York Building Co. (1740) 2 Atk. 

207, 26 E. R. 467. 

(c) Bott v. Smith (1856) 21 Bcav. 51 1, 52 E. R. 957. 
(<*) Gaya Prasad v. Murlidhar (1928) 50 All. 137 ; 
Krishnasami v. Ramasami (1899) 22 Mad. 
619; Peda Vcnkanna v. Sreenivasa (1917) 
41 Mad. 136. 
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Subsequent transferee. — Sub-section 2 of section 53 deals with transfers made S. .S3 
without consideration with intent to defraud a subsequent transferee. As explained 
in the statement of objects and reasons for amendment of the section, the law in 
England relating to transfers made with intent to defraud subsequent transferee 
for value was altered by section 2 of the Voluntary Conveyances Act, 1893 (56 and 
67 Viet., c. 21) by which it was provided that a voluntary conveyance if made 
bona fide and without fraudulent intent should not be deemed fraudulent within 
the meaning of 27 Eliz., c. 4, by reason of any subsequent purchase for value. Sec- 
tion 2 of the Voluntary Conveyances Act was repealed by section 173 of the Law 
of Property Act, 1925. Clause 2 of sub-scction 2, following the rule in section 173, 
sub-soction 2, enacts that the mere existence of a subsequent transfer for considera- 
tion shall not by itself be evidence that a previous transfer mado without considera- 
tion was made with intent to defraud. The section deals with transfers by act 
inter vivos so that a person who steps in by operation of law and not by any act of 
the owner is not subsequent transferee within the meaning of this sub-section (e). 

The section is silent as to the rights of a transferee impaired by such a transaction. 

Transfer fraudulent against purchasers. — Section 53, sub-section (2) has been 
enacted for the protection of the purchasers just as sub-scction (1) has beon enacted 
for the benefit of the creditors. Originally founded upon the statute 27 Eliz., c. 4, 
to which was added a proviso similar to clause (2) of sub-section (2) by the Voluntary 
Conveyances Act, 1893, repealed by the Law of Property Act, 1925, and substituted 
by section 173 of that Act, it runs as follows : — 

(1) Every voluntary disposition of land made with intent to defraud a subse- 
quent purchaser is voidable at the instance of that purchaser. 

(2) For the purposes of this section, no voluntary disposition, whenever made, 

6hall be deemed to have been mado with intent to defraud by reason only that a 
subsequent conveyance for valuable consideration was mado, if such subsequent 
conveyance was made after the twenty-eighth day of June, eighteen hundred and 
ninety-throe. 


Voluntary conveyance.— The object of enacting sub-section (2) is somewhat 
difficult to understand for cases contemplated can hardly arise in this country. 
Every voluntary transfer as contemplated by the section is compulsorily registrable 
both under the Indian Registration Act as also under section 123 of the Transfer of 
Property Act so that registration would be notice to the subsequent transferee. 
Founded on 27 Eliz., c. 4, and the Voluntary Conveyances Act, 1893, repealed and 
re-enacted as section 173 of the Law of Property Act, 1925, the fact that England 
is not like India universally registrable seems to have been overlooked and this is 
one of the reasons why there has been no decision on the subject in this country 
upto the present time. The distinction between good and valuable consideration 
is this, that the former is good between the parties but the latter makes the transfer 


good against a subsequent transferee (/). When consideration is good a conveyance 
is not fraudulent under statute 27 Eliz., c. 4, though made secretly and kept con- 
cealed (g). Tho statute binds the fraudulent grantor and persons claiming under 
him as volunteers. A purchaser from the devisee of one who has made a voluntary 
transfer in his lifetime was not entitled undor the statute 27 Eliz., c. 4, to avoid 


(e) Vasudeo v. Janardhan (1915) 39 Bom. 507. 

(/) Gully v. Exeter (1830) 10 B. & C. 584. 109 E. 
R. 568. 


(g) Griffin v. Stanhope (1617) Cro. lac. 454 
79 E. R. 389 ; Colville v. Parker (1607) Cro 
Jac. 158, 79 E. K. 138. ' ' 
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S. 5 3 the voluntary transfer (h). The voluntary transfer under this sub-section is voidable 
at the option of the transferee who may claim specific performance of the contract ( i ). 
The transferor cannot (j), nor can lie resist the transferee’s demand for the return 
of the deposit (k). An assignment of a leasehold is not a voluntary conveyance 
within the statute (/) even though the consideration be natural love and affection (m) 
but such an assignment will not support a concurrent conveyance of freehold (n). 
A post-nuptial settlement in pursuance of an ante-nuptial arrangement is not a 
voluntary settlement (o), otherwise if the agreement be parol (p), the transferee 
who claims benefit under this section must be bona fide transferee for value and not 
for inadequate consideration. 

Not a subsequent transferee. — Having regard to the preamble as well as sec- 
tion o of the Transfer of Property Act, a purchaser at a Court auction who steps 
in by operation of law and not by any act of the owner is not a subsequent transferee 
within the meaning of section 53, sub-section (2) ( q ). 

Persons who may impeach. — Only purchasers for value who come in after the 
fraudulent conveyance can avoid. Indirectly it enables a settlor to defeat a settle- 
ment made by him by letting in a subsequent purchaser for value. A mortgagee 
is a purchaser within the statute (r). A lessee at a rack rent is a purchaser for 
valuable consideration ( s ). So is an equitable mortgagee by deposit of title-deeds (() 
and chargee (u). 

Persons whose title may not be impeached. — The title of a purchaser for valu- 
able consideration cannot be defeated by a prior voluntary settlement of which he 
had no notice though he purchased of one who had obtained a conveyance by 
fraud, hut of which fraud ho the purchaser was ignorant (v). 

Effect of notice of prior grant. — A purchaser who previously to the contract 
had notice that a settlement of the subject-matter thereof (though not founded on 
any valuable consideration) had been mado and was then in force, is disentitled to 
specific performance (w). According to English decisions a voluntary conveyance 
is void against a subsequent purchaser under 27 Eliz., c. 4, whether with or without 
notice ( x ), though Butterfield v. Heath (y), disapproved in In re Foster and Lister (z) 
on another point, decided that a purchaser must take a title though depending 
on the invalidity of a voluntary conveyance as against a purchaser for valuable 
consideration with notice. 


Specific performance of contract to sell by voluntary settlor. — A vendor who 
previous to entering into the contract lias made a settlement (though not founded 
on any valuablo consideration) of the subject-matter of the contract is not entitled 


(h) Due d A 'euiman v. Rusham (1852) 17 Q. U. 723, 

117 E. R. 1459. 

(i) Buckle v. Mitchell (1812) 18 Ves. 100, 34 E. R. 

255 ; Kosher v. Williams (1875) L. R. 20 Eq. 
210 . 

(j) Smith v. Garland (1817) 2 Mcr. 123, 35 E. R. 

887 ; Butterfield v. Heath (1852) 15 Bcav. 
408, 51 E. R. 595. 

( k ) Clarke v. Wiltott (1872) L. R. 7 Exch. 313. 

(l) Harris v. Tubb (1889) 42 Ch. D. 79. 

(m) Brice v. Jenkins (1877) 5 Ch. D. 619; Re. 

Doble ex-parle Duble (1878) 38 I„ T. 183. 

(n) Re. Marsh and Granville (Earl) (1883) 24 Ch. 

I>. 11. 

(o) Ralph Bovy's case (1672) 1 Vent. 193, 86 E. R. 

131 ; Re. Holland, Gregg v. Holland (1902) 
2 Ch. 360. 

(P) Spurgeon v. Collier (1758) 1 Eden 55, 28 
E. R. 60S. 


(< 7 ) Vasudeo v. Janardhan (1915) 39 Bom. 507. 

(r) Dolphin v. Aylunird (1863) 23 L. T. 636. 

(s) Goodright d. Humphreys v. Moses (1775) 

2 Wm. Bl. 1019, 96 E. R. 599. 

(/) Ede v. Knowles (1843) 2 Y. & C. Ch. case 172, 
63 E. R. 76; Lister v. Turner (1846) 5 
Hare 281, 67 E. R. 919. 

(m) Garth v. Ersfield (1616) 6 Bridge 22, 123 E. R. 
1171. 

(i>) Doe d Bothell v. Martyr (1805) 1 Bos. & P. N. 

R. 332, 127 E. R. 492. 

(tt>) Sec. 24, Specific Relief Act, I of 1887. 

(x) Butterfield v. Heath (1852) 15 Bcav. 408, 

51 E. R. 595; Buckle v. Mitchell (1812) 
18 Ves. 100, 34 E. R. 255; Tonkins v. 
Ennis (1727) 1 Eq. Cas. Abr. 334, 21 E. R 
1084. 

(y) (1852) 15 Beav. 408, 51 E. R. 595. 

(*) (1877) 6 Ch. App. 87. 
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to specific performance (a) for a Court of Equity will not assist a vendor in setting 
aside a prior voluntary settlement executed by him (/>). It is otherwise when on 
the vendor making out a good title the purchaser is willing to complete (c). 

Voluntary charitable gifts. — Voluntary gifts for charitable purposes are not 
covenous within 27 Eliz., c. 4, and are not avoided by a subsequent conveyance 
for value, the presumption being that a charity is chari tablo and not 
fraudulent ( d ). 

No fraud. — The last para added by way of explanation to sub-section (2 ) enacts 
that a conveyance for value following a voluntary settlement is no evidence of 
fraud. On the construction of the English statute a voluntary conveyance has 
been presumed to bo fraudulent against a subsequent purchaser (e). 


Part performance. 


53 A. Where any person contracts to transfer for 

consideration any immoveable property by 
writing signed by him or on his behalf from 
which the terms necessary to constitute the transfer can be 
ascertained with reasonable certainty , ‘ 


and the transferee has , in part performance of the 
contract , taken possession of the property or any part thereof, 
or the transferee , being already in possession , continues in 
possession in part performance of the contract and has done 
some act in furtherance of the contract , 


and the transferee has performed or is willing to perform 
his part of the contract , 


then , notwithstanding that the contract , though required 
to be registered , has not been registered , or, where there is 
an instrument of transfer . that the transfer has not been 
completed in the manner prescribed therefor by the law for 
the time being in force , the transferor or any person claiming 
under him shall be debarred from enforcing against the 
transferee and persons claiming under him any right in 
respect of the property of which the transferee has taken 
or continued in possession , other than a right expressly 
provided by the terms of the contract : 


Provided that nothing in this section shall affect the 
rights of a transferee for consideration who has no notice 
of the contract or of the part performance thereof. 


The section. — This enactment is an attempt to lay down a standard with regard 
to the application, of what has been known to English Law as “ the doctrine of part 



(а) Sec. 25, Specific Relief Act, I of 1877. 

(б) Smith v. Garland (1817) 2 Mer. 123, 25 E. R 

887. 

le) Pcltr v. Nicalls (1871) L. R. 11 Eq. 391. 


(</) Ramsay v. Gilchrist (1892) A. C. 412. 

(e) Ralph Uovy’s case (1672) 1 Vent. 193, 86 E. R. 

131. 
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performance adopted and followed by the Courts in India.” In doing so, however, 
.t seems that the Indian Legislature has by one sweeping stroke tried to override 
several other positive enactments. This is bound to result in an unsatisfactory 
working of the present section. The English doctrine of part performance arose out 
of the Statute of Frauds which required contracts relating to lands, in writing 

" h u en n0t reducod to " Titin g» Courts of Equity in England did not permit the statute 
to be made an instrument of fraud. So that in spite of the absence of writing, it 
regarded the contract as executed and gave relief. In India section 54 of the 
Transfer of Property Act required a transfer of immoveable property to be not only 
m writing but also to be registered. The present section enacts that an instrument 
in writing relating to immoveable property could bo admitted in evidence though 
not registered. In England the law of registration does not apply. The English 
doctrine may be said to be an encroachment on the Statute of Frauds and the 
Indian doctrine an encroachment on the law of registration. The first supplies 
the omission of the written contract, the second cures the defect of registration. 
The English doctrine is wider as letting in parol evidence, where writing is required. 
In India section 92 of the Evidence Act was a bar to such parol evidence being 
admitted. In England the doctrine of part performance is applied to any act of 
part performance, which is shown to have been performed by the defendant, whereas 
under the present section, the taking of possession or the continuing in possession, 
if already in possession, by the transferee must be in part performance of the 
contract. Further, the section not only attempts to get over the want of regis- 
tration of a deed but also any act necossary for its completion, as where a document 
was required to bo attested, non-attestation would not render the document void. 
In enacting that want of registration shall not enable the transferor to enforce 
against the transferee any other right than that expressly provided by the terms 
of the contract, the framers of the Act seem to have overlooked the provisions of 
sections 23 and 25 of tho Registration Act. For in case of an instrument of transfer, 
the deed must bo registered within the time prescribed by those sections. Again, 
in Indfti no contract of immoveable property requires registration, so that this 
subject of the law of transfer of immoveable property is distinctly at an advantage 
by tho enactment of this section. If a contract is not in writing but the transferee 
has taken possession, and done acts in furtherance of the contract, the dootrine 
of part performance is not to bo applied. On this subject it seems that the law as 
existing prior to tho enactment of section 53 A, would apply. In England the 
doctrine of part performance was applied because the Statute of Charles II required 
writing in caso of transfer of interest in land and Courts of Equity applied the 
doctrine, when thore was no writing, and to refuse relief would be to enable the 
parties to bo chargod to commit a fraud. In India writing is insisted upon by 
tho section, so that tho English doctrine of part performance is now the reverse 
of section 63A. The Indian Legislature in effect, enacts the Statute of Frauds 
which so far as it relates to interest in land has been repealed and re-enacted by 
the Law of Property Act of 1926, but the lator Act has taken care to exclude part 
performance by section 40, sub-section (2). 

t 

The enactment with Its additional legislation. — Introduced into the Act by 
section 10 of tho Transfer of Property (Amendment) Act (20 of 1929) to give statutory 
recognition to tho equitable doctrine of part performance as understood by the 
English Courts in Lester v. Foxcroft (/), exhaustively dealt with in Maddison v. 


(0 Colle*. Par. Ca*„ 108. 1 E. R. 205. 
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Alderson ( g ) and, adopted by the Privy Council in Mahomed Musa's case (h), it has 
boon found necessary by the Legislature to add section 27 A to the Specific Relief 
Act, I of 1877, and a saving clause to section 49 of the Indian Registra- 
tion Act, XVI of 1908. 

Section not exhaustive. — Section 53A applies the doctrine of part performance 
to cases within its scope. The section is not exhaustive and there are still a number 
of cases which would be outside the section, to which the English Law of part per- 
formance would apply. 

Retrospective effect of the section. — Decisions of the High Court on this subject 
are not uniform. Tho Madras (j), Allahabad (j), Nagpur (k) and Bombay (/) 
High Courts have held that it is not. The Patna High Court appears to hold that 
tho section does not apply to pending actions (m), while the Bombay High Court 
has applied it to a suit instituted before it came into operation ( n ). The Allahabad 
High Court has applied the new section to a case started after it came into force (o). 
Tho Calcutta High Court, while assuming that it was retrospective, held that it 
did not apply to pending actions (;>). Its omission from section 63 of the Amending 
Act, XX of 1929, and tho case of Young v. Adams (</), has led to diversity of 
opinion. That it is not retrospective as to pending actions is supported by the 
observations of tho Judicial Committee in Pir Baksh's case (r). As to how far a 
statute is retrospective, reference may be made to the commentaries on tho preamble 
and tho undermentioned cases (#). 

Transactions to which section S3A does not apply. — Section 53A does not apply 
to tho following transactions : — 

(1) To contracts without consideration. 

(2) To moveable property. 

(3) To verbal transfers. 

(4) To a transfer tho terms of which cannot be ascertained with reasonable 
certainty. 

(5) To transfers, whore the transferee has not obtained possession of the 
property or any part thereof, or being already in possession continues in 
possession and has not done some act which would constitute an act of 
part performance. 

(6) Where the transferee has not performed or is not willing to perform his 
part of the contract. 

(7) To a right other than a right expressly provided by the terms of the 
contract. 

(8) Where it would affect a transferee for consideration who has no notice of tho 
contract. 

(*) (1883) 8 A. C. 467. 

(A) (1914) 42 Cal. 801. 42 I. A. 1 
(») Muthuswami v. Loganatha, A. I. R. (1935) 

Mad. 404 ; Kanjee v. Shanmugam (1932) 

56 Mad. 169. 

(/) Gauri Shankar v. Gopal Das, A. I. R. (1934) 

All. 701. ' 

(*) Ha . r . iPrashad v - Hanumantrao, A. I. R. 

(1937) Nag. 74 ; Krishna Uai v. Parwali 
m *«£A. I. R. (1937) Nag. 242. 

(0 Cooyerjee v. Vasant, etc., Socuty (1934) 36 
Bom. L. R. 1245. 

(m) MuhUswar Trigunait v. Iiarakar Coal Co., 

L*d. $ A. I. R. (1934) Pat. 546 ; Ratnkrishna 


v. Jainandan , A. I. R. (1935) Pat. 291 ; 
Wakefield v. Sayeeda K ha toon, A. 1. R. 
(1937) Pat. 36. 

(w) Suleman v. Patell (1933) 35 Bom. L. R. 722. 
(o) Gaiadhar v. Bechan, A. I. R. (1934) All. 768; 

Shyam Sunder v. Din Shah (1937) All. 313. 
Ip) Durgapada v. Nrishinghachandra (1935) 62 
Cal. 492. 

{q) (1898) A. C. 469. 

(r) ( 1934) 58 Bom. 650, 61 I. A. 358. 

(s) B rajendrakumar v. Shu sheet chandra (1936) 63 

Cal. 368 ; Balaji Singh v. Chakka Gan gamma , 
A. I. R. (1927) Mad. 85. 
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(11) 

( 12 ) 

Statute of Frauds ( t ). Equity Courts applied the doctrine of part performance 
to prevent section 4 of this statute being made an instrument of fraud. The 
section provided : “And ho it further enacted that from and after the said 24th 
day of June, no action shall be brought whereby to charge any executor or adminis- 
trator upon any special promise, to answer damages out of his own estate ; or 
whereby to charge the defendant upon any special promise to answer for the debt, 
default or miscarriages of another person, or to charge any person upon any agree- 
ment made upon consideration or marriage ; or upon any contract or sale of lands, 
tenements or hereditaments or any interest in or concerning them or upon any agree- 
ment that is not to be performed within the space of one year from the making 
thereof ; unless the agreement upon such action shall be brought or some memo- 
randum or note thereof shall bo in writing, and signed by the party to be charged 
therewith, or some other person thereunto by him lawfully authorized.” The 
words in italics have been repealed by the Law of Property Act, 1925 (u). 

Law of Property Act, 1925 (v).— The words of the Statute of Frauds “or 
upon any contract or sale of lands, tenements or hereditaments or any interest in 
or concerning them” wero repealed and re-enacted by section 40 of this Act which 
is ns follows : — 

(1) No action may be brought upon any contract for the sale or other dis- 
position of land or any interest in land, unloss the agreement upon which such action 
is brought, or somo memorandum or note thereof is in writing, and signed by the 
party to bo charged or by somo other person thereunto by him lawfully authorized. 

(2) This section applies to contracts whether made before or after the com- 
mencement of this Act, and does not affect the law relating to part performance, 
or sale by the Court. 

The grounds and established limits of the equitable doctrine of part perform- 
ance. H is not easy to ascertain from the authorities earlier than the case of 
Maddison v. Alder son (te) what precisely was the ground of the equitable doctrine 
as to part performance. In that case the Lord Chancellor the Earl of Solboume 
exhaustively dealt with the subject. The appellant in that case lived for many 
years ns house-keeper in the servico of Thomas Alderson who died on the 10th 
December 1877. She originally entered his service in 1845 and having become his 
house-koepor somo years before 1863, continued to servo him in that capacity down 
to the time of his death. He was, when he died, the owner in fee simple of a free- 
hold estate of Moulton in Yorkshire called the Manor House Farm. It is certain 
that, ho intended to loavo the appellant (subjoct to a small annuity) a life-interest 
in the estate, for he had a will prepared for that purpose in 1872, which he signed in 
1874, and which only failed for wont of duo attestation. The appellant had possessed 
herself of the title-doeds, and the heir-at-law to whom the estate descended, brought 

(0 (1077) 29 Car. 2 C. 3, sec. 4. 

(w) 15 Geo. V. # c. 20. 
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Where it would affect a transferee for consideration who has no notice 
of the part performance. 

Where the transferee has acquired a title by adverse possession. 

For the purpose of obtaining damages in substitution for or in addition 
to specific performance, when specific performance has become barred. 

To contracts which according to section 21 of the Specific Relief Act 
cannot be specifically enforced. 


(i>) 15 Geo. V., c. 20, sec. 40. 
(tt>) (1883) 8 A. C. 467. 
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the present action to recover thorn. Her defence was that she was entitled to the 
same benefit whicli she would have taken under the will if duly executed, by virtue 
of the parol agreement , alleged to have been made with her bj- her master for suffi- 
cient consideration and to have been on her part performed. The question which 
went to the jury was “whether the defendant was induced to serve Thomas Alder- 
son as his housekeeper, without wages for many years and to give up other prospects 
of establishment in life by a promise, made by him to her, to make a will leaving 
her a life estate in Moulton Manor Farm, if and when it became his property." 
That question the jury answered in the affirmative. Mr. Justice Stephen and the 
Court of Appeal arrived at the conclusion that the contract was proved in this case 
on which, but for the Statute of Frauds, the appellant might have boon entitled to 
relief ; but they difforod on the question of part performance, Mr. Justice Stephen, 
thinking that part performance was sufficient to take the case out of the Statute 
of Frauds, the Court of Appeal thinking otherwise. This made it necessary for 
the House of Lords to oxamine tho doctrine of equity as to part performance or 
parol contracts, as to which Lord Selbourne observed, “The cases upon the subject 
(which aro very numerous) are all or which nearly all have arisen upon the words 
of the fourth section of tho Statute of Frauds, which provided that ‘ no action shall 
be brought to charge any person upon any contract or sale of lands, etc.’ It has 
recently been decided by tho Court of Appeal in Britain v. Ross iter (x) that the 
equity of part performance does not extend and ought not to be extended to con- 

tracts concerning any subject-matter other than land ” That equity has 

been stated by high authority to rest upon the principle of fraud. “Courts of 
Equity will not permit the statute to lie made an instrument of fraud. ...” “It 
has been determined at law (and, in this respect there can lx? no difference between 
law and equity) that the fourth section of the Statute of Frauds does not avoid 
parol contracts but only bars the legal reinedios by which they might otherwise 
have been enforced.” Crash,, v. Wadsworth (y), Lcroux v. Brown (z), Britain v. 
Rossiter (a). I*roin the law thus stated the equitable consequences of part per- 
formance of a parol contract concerning land, seem to mo naturally to result. In 
a suit founded on such part performance, the defendant is really charged upon the 
equities resulting from the acts done in execution of the contract, and not (within 
the meaning of the statute) upon the contract itself. If such equities wore excluded, 
injustice of a kind which the statute cannot be thought to have had in contemplation, 
would follow. Lot tho case be supposed of a parol contract to sell land, completely 
performed on both sides as to everything except conveyance ; tho whole purchase - 
money paid ; tho purchaser put into possession ; expenditure by him (say, in costly 
buildings) upon the property ; leases granted by him to tenants. Tho contract 
is not a nullity ; there is nothing in tho statute to estop any Court which may have 
to exerciso jurisdiction in tho matter, from inquiring into and taking notice of the 
truth of the facts. All tho acts done must bo referred to tho actual contract, which 
la the measure and test of their legal and equitable character and consequences. 

. therefore, in such a case a conveyance wore refused and an action of ejectment 
rought by the vendor or his heir against tho purchaser, nothing could bo done 
o wards ascertaining and adjusting the equitable rights and liabilities of tho parties, 
without taking tho contract into account. The matter has advanced beyond tho 

8 ge ° f CO,lfcracfc * aml equities which arise out of the stage which it has reached, 
cannot be administered unless tho contract is regarded- Tho choice is between 



ffilJIQ. B. D. 123. 

(1805) 6 East, 602m. 102 E. R. 1419. 
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S. 53A undoing what has been done (which is not always possible, or if possible, just) and 
completing what has been left undone. The line may not always bo capable of 
being so clearly drawn as in the case supposed ; but it is not arbitrary or unreason- 
able to hold that when the statute says that no action is to be brought to charge 
any person upon a contract concerning land, it has in view the simple case in which 
he is charged upon the contract only, and not that in which there are equities resulting 
from res (jester, subsequent to and rising out of the contract. So long as the con- 
nection of those res gestce with the alleged contract does not depend upon mere 
parol testimony, but is reasonably to bo inferred from the res gestce themselves, 
justice seems to require some such limitation of the scope of the statute, which 
might otherwise interpose an obstacle even to the rectification of material errors, 
however clearly proved in an executed conveyance founded upon an unsigned 
agreement.” 


Earlier than Lester v. Foxcroft (b) was the case of Butcher v. Stapely (c), in 
which Lord Guilford “declared that inasmuch as possession was delivered according 
to the agreement he took the bargain to be executed.” This must have been the 
principle on which the House of Lords proceeded in 1701 when it reversed the decree 
of Lord Somers in Lester v. Foxcroft ( d ). In that case the appellant stated that 
Foxcroft was soised of an ancient messuage called “Wildhouse” and possessed of 
othor parts thereof for a long term of years, and agreed with several builders to 
pull down parts thereof and build new houses thereon. Ho proposed to make such 
agreement on the 25th March 1605 for part of the said house with appellant, pro- 
mising to assist him with money without interest, should he want to complete the 
building. It was particularly agreed between them that the appellant should at 
his own cost, pull down a certain part of the messuage and build thereon 14 or more 
good messuages and in consideration thereof, Foxcroft should lease the said part 
to him for 99 years at £150 a year. There was no memorandum or note thereof in 
writing, but in performance of the agreement, appellant entered into that part of 
the messuage and at his own cost pulled down the same and built the whole 14 and 
almost finished them, expending thereon £2,000 of his own money and other sums 
borrowed from Foxcroft. The appellant was all along in possession, acted as sole 
proprietor and owner and was acknowledged as such by Foxcroft who frequently 
declared that ho had only a ground rent, and that the appellant was the landlord. 
Tlio appellant demised the same in his own name and received the rents. In 1698 
Foxcroft made his will and devised to his second son Issac all his estate in the said 
ancient messuage called “Wildhouse” ; he delivered the will to the appellant’s wife 
to let the appellant see that there was nothing therein inconsistent with the said 
agreement, and ordered hor to got a lease prepared speedily. He, however, died 
without executing the same, and the respondent refused to execute the lease ac- 
cording to the agreement, and the appellant brought his bill which was dismissed 
without any relief ; he appealed against this decree which was reversed by the House 
of Lords who ordored the respondent to execute such a lease of the premises in 
question as was prepared and approved of by the father before his death and that 
the appellant should hold and enjoy the premises under the covenants and agree- 
ments in the said intended lease, discharged of all encumbrances created by Fox- 
croft and his heirs. The Lord Chancellor further proceeded : “ Among later cases 
I may refer to Pengall v. Ross (e), decided by Lord Cowper in 1709 ; hockey v. 

lb) (1701) Colic* Par. Cas. 108, 1 E. R. 205. J (J) (1701) Colles. Par. Cas., 108, 1 E. R. 205. 

\e) (1885) 1 Vern. 383. 23 E. R. 524. | (e) (1709) 2 Eq. Cas. Abr. 46, 22 E. R. 40. 
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Lockey (/) by Lord Macclesfield in 1718: and Potter v. Potter (g) by Strange, Master 
of the Rolls, in 1750.” “There must bo something,” said Lord Cowper(/i). “more 
than a bare payment of money on the one part to induce the Court to decree a 
specific performance on the other part, either by putting it out of the party’s power 
to undo the thing, or where it would bo a prejudice to the party performing his 
part, as beginning to build, or letting the other into possession, etc. In such case, 
where the agreement has proceeded so far on one part, the statute never 
intended to restrain this Court from decreeing a performance of the other.” Lord 
Macclesfield said (i) that an unwritten agreement “ if executed on one part, had 
always been looked upon as so far conclusive as to induce the Court to decree an 
execution on the other part, not to destroy or avoid the agreement so far as it 
was already carried into execution.” Sir John Strange (j) said, “if confessed or 
in part carried into execution, it will bo binding on the parties, and carried into 
further execution as such, in equity.” 

The doctrine, however, so established has been confined by Judges of the 
greatest authority within limits intended to prevent a recurrence of the mischief, 
which the statute was passed to suppress. 


Lord Hardwicko, in Qunter v. Halsey (k), said : “As to the acts done in per- 
formance, they must bo such as could bo done with no other view or design than to 
perform the agreement” (“the terms of which,” he added, “must be certainly 
proved”). “He thought it indeed consistent with that rule to treat the payment 
of purchase -money, in whole or in part, as a sufficient part performance : Lacon v. 
Merlins (/), Owen v. Davies (m). This Lord Cowper in Pengall v. Ross (n) and Lord 
Macclesfield in Seagood v. Meale (o) had refused to do. On that point later authori- 
ties have overruled Lord Hardwicke’s opinion and it may be taken as now sottled 
that part payment of purchase -money is not enough ; and Judges of high authority 
have said the same even uf payment in full” : C'linan v. Cooke (p), Hughes v. 
Morris (q), Britain v. Rossiter (r). “Some of the reasons which have been given 
for that conclusion are not satisfactory ; the best explanation of it seems to bo, that 
the payment of money is an equivocal act, not (in itself), until the connection is 
established by parol testimony, indicative of a contract concerning land. I am 
not aware of any case, in which the whole purchase-money has been paid without 
delivery of possession, nor is such a case at all likely to happen. All the authorities 
shew that the acts relied upon as part performance must be unequivocably, and in 
their own nature, referable to some such agreement as that alleged ” ; Cooth v. 
Jackson (s), Frame v. Dawson (t), Morphctt v. Jones (u). “The acknowledged 
possession” (said Sir T. Plumer in Morplielt v. Jones (u) ) “of a stranger in the land 
of another is not explicable, except on the supposition of an agreement, and has 
therefore constantly been received as evidence of an antecedent contract and os 
sufficient to authorize an inquiry into the terms, the Court iegarding what has been 
done os a consequence of contract or tenure.” 


“It is in general,” said Sir Janies Wigram ( Dale v. Hamilton) (u) “of the essence 
of such on act that the Court shall by reason of the act itself, without knowing 


(/) (1719) Prcc. Ch. 519, 24 E. R. 232. 

) (1749) 1 Vcs. Sen. 274, 26 E. R. 1212. 

) (1709) 2 Eq. Cas. Abr. 46, 22 E. R. 40. 

i) (1719) Proc. Ch. 519, 24 E. R. 232. 

j) (1749) 1 Ves. Sen. 274, 26 F.. R. 1212. 
(fc) (1739) Arab. 586. 27 E. R. 381. 

(0 (1743) 3 Atk. 1, 26 E. R. 803. 

m) (1748) 1 Ves. Sen. 82, 27 E. R. 905. 

n) 2 Eq. Cas. Ab. 46, 22 E. R. 40. 


(o) (1721) Prec. Ch. 560, 22 E. R 43. 

( p ) 1 Srh. & l.ef. 40. 

(<;) (1852) 2 D. M. & G. 349, 42 E. R. 907. 

(r) (1879) 11 Q. B. D. 123. 

(s) (1801) 6 Ves. 12, 31 E. R. 913. 

(0 (1807) 14 Vcs. 386, 33 E. R. 569. 

(w) (1818) 1 Swan 172, 37 E. R. 45. 

(v) (1846) 5 Hare 369, 67 E. R. 955. 
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S. 53 A whether there was an agreement or not, find the parties unequivocally in a position 

different from that which, according to their legal rights, they would be in, if there 
were no contract. ...” See also Britain v. Rossitcr (w) per Lord Justice Cotton. 
The acts of part performance exemplified in the long series of decided cases in which 
parol contracts concerning land have been enforced, have been almost if not quite 
universally relative to the possession, use or tenure of land. The law of equitable 
mortgage by deposit of title-deeds is upon the same principles. 

Examples of circumstances which have boon held insufficient for this purpose 
are found in Clerk v. Wright (r) and Whaley v. Bagenal (y), where acts preparatory 
to completion of a contract, were held not to be part performance ; in Wills v. 
Stradling (z), where the mere holding over by a tenant (unless qualified by the 
payment of a different rent) was held not to be enough ‘ even to call for an answer”; 
in Lamas v. Bayley (a), where the plaintiff being engaged in a treaty for the purchase 
of land, desisted in order that, the defendant might buy it, on agreement that he 
should have part of it when so bought at a proportionate price, but his “desisting 
from the prosecution of his purchase,” was held to be no part performance ; and 
in O'Reilly v. Thompson {!>). where the agreement alleged was, that upon the plaintiff 
obtaining from a third party a release of a right, to a lease claimed by him, the 
defendant would grant to the plaintiff a lease of the same premises on certain 
terms .... 

“ The law deducible from these authorities is, in my opinion, fatal to the 

appellant’s case. Hor mere continuance in Thomas Alderson’s service, though 
without any actual payment of wages, was not such an act as to be in itself evidence 
of a now contract, much less of a contract concerning her master’s land. It was 
explicable without supposing any such new contract as easily as the continuance 
of a tenant in possession after the expiration of a lease. The relinquishment of 
any chance which she might have had of marriage was of no greater force than the 
relinquishment of the treaty for purchase in Lamas v. Bayley (c). The alleged 
acts of part performance preceded, and therefore could not be evidence of, any 
contract on her part ; there performance was fas in O'Reilly v. Thompson (rf)J a 
condition precedent, without the fulfilment of which the promise which the jury 
found to have been mado by Thomas Aldorson could not on his part become a binding 
contract.” This doctrine cannot be made use of for the purpose of obtaining 
damages in substitution for or in addition to specific performance, when specific 
performance has become barred (c). In In re a Bankruptcy notice (f), Aitken, L.J., 
observed that, "the doctrine applied to contracts relating to an interest in land.” 
The subject was recently reviewed by Romer, J., in Robinson v. Ames (g). 

The principle In Walsh v. Lonsdale (h). — Closely resembling the equity in 
Maddison v. Alderson (j) is the principle of equity onunciated in Walsh v. 
Lonsdale (h). By an agreoinent of 29th May 1879, the defondant agreed to grant 
to tho plaintiff a leaso of a mill for seven years at the rent of 30s. a year for each 
loom run, tho plaintiff not fro run less than 540 looms. 'Dio lease was to contain such 
stipulations as woro embodied in a certain leaso of the 1st May, according to which 

(u>) (1870) 11 Q. B. 1). 123, 130. (0 Laverv v. Pursell (1888) 39 Ch. D. 508 ; In 

(x) (1737) 1 Atk. 12, 28 E. R. 9. re Northumberland Avenue Hotel Co. (1882) 

(y) (1705) 1 Bro. !\ C. 345, 1 li. It. 011. 33 Ch. D. 00. 

*) 1797) 3 Vcs. 378, 30 E. R. 1003. If) 1924) 2 Ch. 70. 

a) 1708) 2 Vcrn. 027, 23 E. R. 1011. e) 1925) 1 Ch. 90. 

b ) 1791) 2 Cox. Eq. Cas. 271, 30 E. R. 128. h) 1882) 21 Ch. D. 9. 

e) 1708) 2 Vcrn. 027, 23 E. R. 1011. *) 1883) 8 A. C. 467. 

d) 1791) 2 Cox. Eq. Cas. 271, 30 E. R. 120. 
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the rent was fixed and made payable in advance. The plaintiff was let into posses- 
sion, but paid rent quarterly and not in advance. In March 1882 the defendant 
demanded payment of certain moneys including, inler alia, a whole year’s rent 
payable m advance, and put in a distress. Upon this the plaintiff commenced his 
action claiming damages for improperly distraining, an injunction to restrain de- 
fendant from selling under the distress and from continuing in possession and 
specific performance of the agreement for a lease. Fry, J., granted the injunction 
on the terms of the plaintiff paying £1,005-14-0 into Court. The plaintiff appealed. 
Jessell, M. R., said: “There is an agreement for a lease under which possession has 
been given. Now since the Judicature Act, the possession is held under the agree- 
ment. There are not two estates as there were formerly, one estate at common 
law by reason of the payment of the rent from year to year, and an estate in equity 
under the agreement. There is only one Court, and the equity rules prevail in it. 
Ihe tenant holds under an agreement for a lease. He holds, therefore, under the 
same terms in equity as if a lease had been granted, it being a case in which both 
parties admit that relief is capable of being given by specific performance. That 
being so, he cannot complain of the exercise by the landlord of the same rights as 
the landlord would have had, if a lease had been granted. On the other hand 
he is protected in the same way as if a lease had been granted ; he cannot be turned 
out by six months’ notice as a tenant from year to year. He has a right to say 
I have a lease in equity and you can only re-enter if I have committed such a 
breach of covenant as would, if a lease had been granted, have entitled you to 
re-enter according to the terms of a proper proviso for re-entry.’ That being so 
it appears to me that being a lease in equity, he cannot complain of the exercise of 
the right of distress merely because the actual parchment has not been signed and 
sealed. Although it has been suggested that the decision in Walsh v. Lonsdale ( i) 
takes away all difference between the legal and equitable estate, it, of course doe* 
nothing of the sort, and the limits of its applicability are really somewhat narrow 
It applies only to cases where there is a contract to transfer a legal title and an* 
act has to be justified or an action maintained by force of the legal title ’to which 
such contract relates. It involves two questions, ( 1 ) Is there a contract of which 
specific performance can be obtained ? (2) If yes, will the title acquired by such 
specific performance justify at law the act complained of or support at law the 

rr h : n i ? T \ 18 t0 h* treatCd aS thoUgh the Judicature Acts 

there had been, first a suit in equity for specific performance, and then an action 

at law between the same parties ; and the doctrine is applicable only in those cases 

where specific performance can be obtained between the same parties in the same 

Court, and at the same tune as the subsequent legal question falls to be determined (*). 

rims, ,n Walsh v. Lonsdale (/), the landlord under an agreement for a lease for a 

term of seven years distrained. Distress is a legal remedy and depends on the 

existence at law of the relation of landlord and tenant : but the agreement between 

le same parties, if specifically enforced, created that relation. It was clear that 

such an agreement would be enforced in the same Court and between the same 

parties ; the act of distress was therefore held to be lawful. 

The principle In Maddlson v. Alderson different from the principle in Walsh v 
Lonsdale. T here is o wide diatinction between Maddison v. Alderson (m) and 

(j) 

<*) 


(1882) 21 Ch. D. 9. 
Mane hat 


brewery Co., Coombs (1901) 2 Ch. 

608, 617. 


(/) (1882) 21 Ch. D. 9. 
(m) (1883) 8 A. C. 467. 
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Walsh v. Lonsdale (n) so far as the practical application of the principles which 
they respectively lay down, is concerned. According to the former, part per- 
formance of a contract may give rise to equities which complete the contract, 
and it will then assume the character of a contract already executed and on the 
footing of that executed contract, all the equities of the case may he adjusted; on 
the other hand, there may be cases where to give the necessary reliefs to the parties, 
a legal right, may have to be established and for the purposo of establishment of 
that legal right, it may be necessary to invoke the aid of tho later case. In other 
words, if a defendant can bring his action in ejectment within Maddison v. Alder- 
son (o), ho need not resort to Walsh v. Lonsdale (p) as tho former case gives him 
highor rights, making unnecessary for him to have specific performance, so that 
Walsh v. Lonsdale (p) can help a defendant provided his right to specific performance 
is not barrod whilst Maddison v. Alderson (o) can bo resorted to even if specific 
performance is barred. Unfortunately tho two cases, or rather the principles 
which they sook to propound, have been considerably mixed up in reported de- 
cisions in this country, especially of tho Calcutta High Court, and it is on account 
of misconception of the principles, which these cases respectively lay down that 
thore is a considerable divergence of judicial opinion, whether or not a person who is 
in possession in performance or part performance of a contract, may successfully 
resist an action in ejectment, when his right to specific performance of the contract 
is already barred by efflux of time. In the case of a defendant who has come to 
be in possession, in performance or part performance of a contract and who is sought 
to bo ejected, there seems to bo now a concurrence amongst the High Courts of 
Allahabad, Bombay and Madras, that notwithstanding that the right of the de- 
fondant to enforce performance was barred at tho date of the suit, the performance 
affords a good dofonce to the action. With reference to these two equities a Full 
Bench of the Madras High Court observed that these two defences though sometimes 
they may coincide, are in essence logically distinct (q). It is respectfully submitted 
that those two defences cannot coincide, for the dofence of the equity in Walsh v. 
Lonsdale (r) is dopondant upon the possession of a proved right to specific per- 
formance, while the dofenco in Maddison v. Alderson (s) can be resorted to when 
there is part performance of tho contract, as would take the case out of the operation 
of tho presont statute. They further observed, “What the statute enacts is that a 
document of title to land— a conveyance, in short — can only acquire validity, can 
only in fact bo provable, on registration. So far from forbidding unregistered 
contracts for tho sale of land, it expressly recognizes their existence, denying to them 
only the creation of an intorost in or charge upon tho land itself and, therefore, 
leaving their contractual offect as between tho parties to the contract, unimpaired. 
In overruling Ramanathan v. Ranganathan (/) and the earlier Full Bench case of 
Kurri Vecrarcddi v. Kurri Bapireddi ( u ), tho learned Judges said that the learned 
Judges who docidod tho earlier case, laboured under the same misconcoption as 
thoso whoso opinion prevailed in tho later one. “They treated a prohibition of 
unrogistorod conveyances as being a prohibition of unregistered contracts, and 
negloetod a vory clear expression of opinion to tho contrary in tho Privy Council 
caso of Immudipattam Thirugnana Kondama Naik v. Beriya Dorasaini (v) as being 
an obiter dictum. Strictly speaking, that may bo so ; it is sufficient for us to say 



B82) 21 Ch. D. 9. 

883) 8 A. C. 467. 

882) 21 Ch. D. 9. 

iiagapatam Sugar Development Co., Ltd. ▼. 
Muinuramareddi (l c 23) 48 Mad. 919. 


r) (1882) 21 Ch. D. 9. 

s) (1883) 8 A. C. 467. 

0 (1917) 40 Mad. 1134. 

u) (1906) 29 Mad. 336. 

p) (1901) 24 Mad. 377, 28 I. A. 46. 
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that we respectfully agree with it, and consider that the case in Kurri V eerareddi 53 A 

v. Kurri Bapireddi (to) was wrongly decided.” 

Growth in India of the doctrine of part performance. — Prior to 1914 the Indian 
authorities are much in conflict, as to the application of the doctrine of part per- 
formance ; it would therefore not be profitable to examine them in detail. In 
1914, however, the applicability of the doctrine to India was examined by the 
Privy Council in Mahomed Musa v. Aghore Kumar Ganguli (x), a case before the 
Transfer of Property Act was enacted. In that case a mortgage was granted by 
one Fuzlul Karim in 1848 and a conveyance was made to his wife, Khodajanessa, 
of her husband’s zemindari as a gift in lieu of dower. In 1870 a certain agreement 
was executed by Khodajanessa and the three sons of Ram Chund Mukerji, the 
mortgagee under the agreement of 1848, in reference to that mortgage. On April 
4, 1871, the second mortgage was granted. In 1873 differences arose between 
Khodajanessa and the mortgagees, who brought a suit to enforce against her the 
agreement come to. This suit was compromised whereby the three sons of the 
mortgagee took a twelve annas share and the rest was taken by Khodajanessa. 

A decree was made on the compromise, which was never registered nor were the 
transfers contemplated by the compromise, ever executed. 'Hie point which was 
made against giving effect to this compromise, was that a conveyance was not made 
by Khodajanessa in completion of the contract of purchase, mentioned in the com- 
promise. This was true. But no written conveyance by the Law of India was 
at the date of that transaction necessary, the Transfer of Property Act not being 
passed until the year 1882. It was, howover, observed that even if a transfer in 
writing had boon omitted or if some other formal defoct had occurred, this would 
have boon unavailing to redeem tho mortgages for the compromise had been acted 
upon by all tho parties to it, and tho property dealt with on tho footing of that 
division, of the extinction of tho mortgage debts and of the receipt and enjoyment 
of rents and profits accordingly. In short, for a period of 30 to 40 years tho parties 
had acted upon tho footing as if a conveyance parting with tho equity of redemption 
had boon executed. In delivering tho judgment of the Privy Council, Lord Shaw 

referred to the conclusion arrived at in Maddiaon v. Alderaon (y) by Lord Selbourne 
as follows : — 

” In a suit founded on such part performance (and the part performance 
referred to was that of a parol contract concerning land) the defendant is really 
charged upon the equities, resulting from tho acts done in execution of the contract 
and not (within tho meaning of the Statute of Frauds) upon the contract itself. 

If sucK equities were excluded, injustice of a kind which the statute cannot be 
thought to have had in contemplation, would follow.” Tho Courts in India regarded 
this decision as based on tho English equitable doctrine of part performance but 
the compromise agreement was a good executory agreement to transfer tho right 
to redeem and at tho date thereof a transfer of immoveable property could bo by 
parol, further, tho compromise agreement did not come within tho agreement 
referred to in section 17 of the Registration Act, 1871. Its registration wasoptional 
under section 18, sub-section (4) of that Act. The provisions of the Indian Evidence 
Act, 187-, section 92 did not apply, as it did not modify tho mortgage-deods, being 
only an agreement to transfer part of the proporty included therein. 


(») (1906) 29 Mad. 336. 

(*) (1914) 42 CaL 801, 42 I. A. 1. 


(y) (1883) 8 A. C. 467. 
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The next case which requires to be noticed in connection with this doctrine is 
that of Lakshmi Venkayyatmna v. Venkata Narasimha Appa Rao ( 2 ), also decided 
by the Judicial Committee of the Privy Council. In that case, upon the marriage 
of the appellant in 1886, her aunt, a wealthy Hindu widow with whom she had 
resided since childhood, promised that if the appellant and her husband would 
reside with her, she would ( inter alia) purchase unspecified immoveable property 
for the appellant. The appellant and her husband accordingly resided with the 
aunt. In 185)3 the aunt bought a village in her own name, but, as she stated, for 
the appellant. Dissatisfaction arose because it was not transferred to the appellant 
and the husband consequently ceased to reside with the aunt. The aunt in October 
1893, wrote to the appellant, stating that the village had been purchased for the 
appellant and would bo transferred to her upon the writer’s death. 'The appellant 
and her husband thereafter resided with the aunt until the aunt’s death in 1899. 


The Judicial Committee, while holding that the letter of October 1893 constituted- 
a binding contract by the aunt, and that the appellant was entitled to possession of 
the village, observed that : “ Another view of the case would lead precisely to the 
same result. It is this : Suppose the proof of the acceptance made to the Rani, 
that is to say, of an acceptance in terms, wore considered to be defective, what is 
the situation of the parties in view of the actings of the plaintiff and her husband ? 
Their Lordships are of opinion, looking to the demand for a definite proposal as a 
condition of the plaintiff and her husband staying on with the Rani, that their 
actings did take place upon the footing of the proposal so made and that they were 
known by Papamma to have taken and to bo taking place on that footing. In these 
circumstances the objection that the contract itself was inchoate or incomplete 
cannot bo maintained. The law in this souse was fully explained by Lord Selbourne 
in the case of M add i son v. Alderson (a), a judgment which was cited at some length 
by this Board in Mahomed Musa v. Aghor Kumar Ganguli ( b ). Aftor such actings 
locus pceni tent ice, or the power of resiling from an incomplete agreement or an un- 
accepted offer, is, to use language borrowed from tho Law of Scotland and highly 
approved in the case referred to, barred by rci interventus which raises a personal 
exception, which excludes tho plea of locus pcenitentiee. As was stated in the judg- 
ment of the Board in Mahomed Musa's case, ‘Their Lordships do not think that 
there is anything either in tho law of India or of England inconsistent with it, but 
upon tho contrary, that these laws follow tho same rule.’ ” 

In this case, however, tho decision did not rest on tho equitable doctrino of 
port performance, but that a valid contract had been made and was enforceable 
by tho appellant. The decisions of tho Indian Courts have boon by no means 
unanimous. The Bombay, Allahabad and Madras view is that performance 
affords a good defence to tho action, though tho right to specific performance was 
barred at the date of tho suit. In Calcutta tho preponderance is in favour of 
the limited application of tho doctrino, that is to say, in favour of tho applicability 
of tho doctrino only to those cases whore at tho date of tho suit there is an enforce- 
able right on tho part of tho defendant, not extinguished by efflux of time. 


In an Allahabad caso (c), tho facts woro thoso. In 1905 A sold property X with 
othor proporty by a duly registered deed to B and B sold property Y with other pro- 
porty to A. Possession of items X and Y was, however, not transferred and shortly 
aftorwards A and B agroed to exchange tho two properties. No deed of exchange 


t) (1915) 39 Mad. 509 , 43 I. A. 138. 

a) (1883) 8 A. C. 467. 

b ) (1914) 42 Cal. 801, 42 I. A. 1. 


(c) Salamat-ufZamin Begum v. Masha Alla 
Khan (1917) 40 All. 187; Ram Savan Rat 
v. Shoo Nath Rai (1923) 45 All. 388. 
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was executed hut. the parties remained in possession from 1905. In 1915 some of 
the heirs of B sued to recover property X from A in virtue of the sale deed of 1905. 
It was held that in the circumstances the plaintiffs were not entitled to recover. 
A Full Bench of the Madras High Court, overruling Ramanalhan v Ramjanathau (d) 
and the Full Bench case* of Kurri Veerareddi v Kurri Bapireddi (r), held that part 
performance by way of delivery of possession and an enforceable right on the 
purchaser’s part to specific performance are each good defences to an action of 
ejectment on the part of the vendor (/). 'Hie same view was adopted by the 
Bombay High Court (c/). 

In this state of the authorities Mukerji. J., of the Calcutta High Court discussed 
at considerable length the views of the different High Courts in A riff v. Jadu Xath (h) 
that the defendant not having obtained a lease in conformity with the provisions 
of section 107 of the Transfer of Property Act, read with section 49 of the Regis- 
tration Act, can resist ejectment only if the case can be brought within the range 
of one or other of these principles of equity which have been held to apply to this 
country (i), and came to the conclusion that the defendant could resist ejectment 
on the principles of Muddinou v. A I demon (j). The Privy Council (/.•), however, re- 
versed this judgment, observing that the citation of that set of cases of which Mad- 
dison v. Alderson (/) was a familiar example, was beside the mark. 'Iheir Lordships, 
referring to the east's of Mahomed Musa v. Aghore Kumar Uaiujuli (m) and Lakshmi 
V enkat/uimna v. Venkata Xarsimha Appa Rao (n), observed, “Neither of these 
cases, as a decision, affects the cast* now under consideration by the Board.” 


Instances in which the doctrine of part performance as laid down in Maddison 
v. Alderson and explained in Mahomed Musa’s case was applied.- — In India the 
act of part performance is exemplified in a long series of decided cases in which parol 
contracts concerning land have been enforced. These have been relative to the 
possession or use of the laud or to transfers not registered, 'the law of equitable 
mortgage by deposit of title-deeds depends upon the same principles. Circum- 
stances which have boon held sufficient for the purpose and to which the doctrine 
has been applied, are transfer by unregistered deed when possession was with the 
defendants (c*) ; a compromise of a criminal offence followed by an unregistered 
transfer in favour of defendant already in possession (p) ; partition of immoveable 
property when members have enjoyed certain items as separate property (q) ; 
an agreement for sale still capable of specific performance when possession was 
given to the purchaser (r) ; where not only possession was given to the purchaser 
but the whole purchase-money was paid to the vendor and it was held that the 
vendor had no attachable interest («) ; a transfer without written conveyance 
in execution of a decree (£), and an award (u) for dower ; a written statement 
after marriage in pursuance of a parol agreement l>eforo marriage when the daughter 


(d) (1917) 40 Mad. 1134. 

U) (1906) 29 Mad. 336 F. II. 

(/) Vizagapatam Sugar Development Co.. Ltd. v. 
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25 Bom. L. R. 381 . 
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52 Bom. 693. 
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action of exchange evidenced by two documents being a deed of sale and an under- 
taking to repay followed by an unregistered deed whereby the defendant agreed to 
receive certain lands free from the mortgage claim and the plaintiff was to keep 
up the other froe from the defendants’ claim (w) ; an agreement for sale in 
consideration of adjustment of accounts coupled with possession handed over by 
defendant to the plaintiff ( x ) ; an agreement for sale capable of specific enforce- 
ment. possession being with the defendant (y) ; whore the vendor sold the property 
to a third party who had notice of the purchaser's claim and the fact of his being 
in possession (s). in spite of the fact that a portion of the purchase-money had been 
paid (a) : where out of three brothers two agreed to sell the entire property to the 
mortgagee coupled with possession (/>) ; an agreement for sale where possession 
had been given and full purchase price had been paid but the right to obtain a 
specific performance had been barred (c). The principle was also applied where 
two undivided brothers became divided in status but kept the suit lands undivided 
from futuro partition by motes and bounds (d) ; and also to a claim for redemption. 
A Full Bench of the Allahabad High Court in a claim for pre-emption based upon a 
transaction which was a good sale under the Mahomedan Law but not according 
to the Transfer of Property Act, held that a right of pre-emption did arise as the 
rule of Mahomedan Law was to bo applied. But Banerji, J., who formed the 
Bench, dissenting, hold that no such claim could arise unless the sale had been 
effected according to the provisions of the Transfer of Property Act ( e ). 


The rule in Walsh v. Lonsdale. — It has been already pointed out that, in the 
Calcutta High Court, as to the application of the equity of part performance, the 
preponderance of cases has boon in favour of the limited application of the doctrine, 
namely, to those cases whore at the date of the suit there is an enforceable right 
on the part of the defendant not extinguished by efflux of time. In applying the 
rule, the Calcutta High Court followed the rule in Walsh v. Lonsdale. As pointed 
out in Hari Lada v. Nirod Krishna (f), the result of these cases may bo reached 
either by the application of the doctrine of part performance in Maddison v. Alder- 
son (<j) which was followed by the Judicial Committee in Mahomed Musa v. Aghore 
Kumar (Jangulc (h) or by application of the rulo in Walsh v. Lonsdale (t). The 
rule in the latter caso is of no greater efficacy unless the contract for renewal is 
valid and operative. For though on the assumption made in Secretary of State v. 
Forbes (j), Lanmia v. Mahomed Kasin (k), Secretary of State v. Digambcr ( l ), Secretary/ 
of State v. Sibaprasad (m), the position of a lessee, who has always been ready and 
willing to accept a renowal on proper terms, is the same in equity as if a proper 
loaso had boon granted, it is essential that the covenant for renewal should be such 
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as may be specifically enforced. The rule in Walsh v. Lonsdale is based upon the S. S3 A 
maxim, equity regards that as done which should have been done.” The rule 
has been applied where in presence of an agreement to transfer property the in- 
tended transferee has taken possession though the requisite legal documents have 
not been executed and registered, as to which Mookerjec, J., observed, “It is now 
well established by a long series of decisions in this Court from Bibi Jawahir v. 

Chhaltearput (n) to Syamkiaor v. Dines (o) and Haripada v. Nirod(p) that when in 
pursuance of an agreement to transfer property, the intended transferee hus taken 
possession, though the requisite legal documents have not boon executed and 
registered, the position is the same as if tho documents had been executed, provided 
that specific performance can be obtained betweon tho parties to the agreement 
in tho same Court and at tho same time as tho subsequent legal question falls to 
be determined (q). A similar view was expressed in Ariff v. Jadunath(r) by the 
Privy Council in which their Lordships said, “thoy wore in agreement with tho 
High Court in the view that Walsh v. Lonsdale, (s) has no application to this case 
owing to the fact that the respondent’s right to enforce tho verbal contract had been 
barred long ago, before the commencement of the present suit.” The rule, however, 
has boon hold not to apply to a contract for a lease in excess of the transferor’s 
power (t). It has l>eon applied to an arrangement for lease accompanied by 
possession (u). The rule has also boon applied to an exchange transaction (v). 

It was also applied to an oral sale ( w ). In all tho above cases the application of 
tho doctrine rested on tho ground that sjKu ific performance was not barred. This 
prmciplo was followed in cases without reference to tho question whether tho right 
to claim specific performance was or was not subsisting (x). 

Section 53A conflicts with Walsh v. Lonsdale.— To invoke the aid of section 53A 
tho contract must bo in writing and possession must havo boon taken by the de- 
fendant in part performance of the contract or if already in possession the transferee 
must continue to be in possession in part performance of tho contract and do some 
act in furtherance of the contract. But it is irrespective of the question whether 
the claim of the transferee to specific performance is barred or not. To invoke the 
aid of Walsh v. Lonsdale ( y ) it is necessary to shew that the defendant’s right to 
specific enforcement is not barred. Again, under tho section tho contract must be 

in writing, whilst in applying tho equity in Walsh v. Lonsdale tho contract may bo 
oral. 


Classification of Judicial opinion prior to section 53A.— Indian decisions before 
tho section was introduced fall into one or othor of tho groups mentioned. The 
result of one group of cases may bo reached by tho application of tho doctrine of 
part performance in MeuUlison v. Alder son ; others woro decided on tho rule in 
Walsh v. Lonsdale based on tho maxim “equity looks on that as done which ought 
to havo boon done.” A third group is based on tho fiduciary capacity of the vendor 
whilst tho solitary instance of a plaintiff seeking relief on the ground of part per-' 
formunco forma tho fourth group. Tho first rests on tho principle that no equitable 


(»«) (1905) 2 C. L. J. 343. 

(o) (1919) 24 C. YV. N. 163. 

(/>) (1920) 33 C. L. J. 437. 

('/) Jogen lra v Kurbal (1922) 49 Cal. 345. 

(') (1931) 58 Cal. 1235, 58 I. A. 91. 
s) (1KH2) 21 Cli. 0. 9. 

0 < jujendra v. Ashra J Honain, A. I. R. (1923) 
Cal. 130. 

(u) JugrnJra \. Kurpal (1922) 49 Cal. 345; 
Kami Chandra v. Hrojendra Mohan. A. I. R. 


(1929) Cal. 186. 

(“) Ali v - Artunnessa (1920) 25 C. YV. N. 

(t*») Puchha Lai v. Kunj Bchari Lai (1913) 18 
V V • N. 44$. 

(*) Kh f > .^i ra n ^^ h Chatlerju v. Sonathan Guha 
(1915) 20 C. YV. N. 149; Juan Chandra 

522 V ’ HUn Mohan Stn f 1917 ) 22 C. YV. N. 

(y) (1882) 21 Ch. D 9. 
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The remaining two groups are founded on estoppel and limitation. These naturally 

gave rise to considerable conflict of judicial decisions which the section is intended 
to remedy. 

Groups 1 and II. — These have already been dealt with. 

Group III. Vendor holding constructively in fiduciary character.— A third 
class of cases deals with the fiduciary aspect of the vendor’s position and the impro- 
priety of permitting him to succeed against his vendee in a suit for possession. 
Where a vendor has contracted to sell an immoveable property and has under the 
contract put the prospective vendee in possession, sues the latter in ejectment, 
he repudiates the contract if the vendee is willing to complete the purchase. He 
also repudiates the fiduciary obligation arising out of the contract and annexed * 
to the ownership of the property and seeks to treat the vendee as trespasser (z). 

A similar view was adopted where the purchaser’s right to obtain specific per- 
formance of the agreement to sell had become time-barred (a). 'rhe decisions of 
the Courts of Allahabad (6). Calcutta (c) and Rangoon (d) are to the same effect. 
'Oie above view of the various High Courts in India has been exploded by the 
1 ri\ y Council holding that an averment of the existence of a contract of sale 
whether with or without an averment of possession following upon the contract is 
not. a relevant defonee to an action of ejectment in India (c). 

Group IV.— Whether acts done by an owner on his own property can constitute 
part performance. In England the doctrine of part performance applies equally 
to suits for specific performance as to defences raised in suits for possession. There 
acts done by the plaintiff at the request of the defendant, have been considered to 
bo sufficient acts of part performance taking the case out of the Statute of Frauds 
entitling the plaintiff to a judgment for specific performance (/). In India there is 
no occasion for a plaintiff to institute a suit for specific performance to rely upon 
this doctrine, as there is no statutory provision similar to the Statute of Frauds 
requiring an agreement to sell, mortgage or lease proporty to bo in writing. But 
the doctrino was applied when the defendant by an unstamped writing agreed to 
sell two of his lands and a house to the plaintiff in consideration of adjustment of 
accounts botweon the parties and in pursuance of the agreement defendant handed 
over to the plaintiff possession of the lands and executed a stamped hut. unregistered 
sale deed. In a suit for specific performance by the plaintiff it was hold that the 
agreement of sale having boon confessed and in part carried into execution, the 
matter had advanced beyond the stage of contract and the equities which had 
arisen could not. ho administered unless the contract was regarded (g). By the 
addition of section 27 A to the Specific Relief Act, I of 1877, a lessor is now ontitled 
to claim specific performance in a case of part performance of a contract to lease. 

Group V.--No equitable doctrine can contravene a statute or punitive enact- 
ment. — There is a fourth class of cases in which any such equity as has been 

(t) Bap u Appaji v. Kashinath (1917) 41 Bom. 

438; iMtman v. Hhagwan Singh (1921) 45 
Bum. 434. 

(a) Venkatnh v. Mallappa (1922) 46 Bom. 722. 

(b) Begum v. Muhammad Yakub (1894) 16 All. 

344. 

( c ) Shafikul Huq v. Krishna Gobind (1918) 23 

C \V. N. 284. 

(d) Bind" v. U Hpa , A. 1. K. (1928) Kane. 237 ; 

Maung My at Tha Zan v. Ma Dun, A. I. K. 

(1924) Kang. 214; Maung Po Sin v. A/a 


.\yein, A. 1. K. (1928) Kan*. 182; Ok Kyi 
v. Ma Pu, A. I. R. (1927) Kang. 33; 
Ma Ma E. v. Maung Turn, A. I. R. (1925) 
Kang. 119; Ma Pyone v. Ma, U. A. I. R. 
(1924) Rang. 89; Maung Shaoe v. Maung 
Tha, A. I. R. (1923) Rang. 125. 

U) Mian Pir Bux v. SarJar Atahomed Takar 
(1934) 38 Bom. L. R. 1195, 61 I. A. 388. 
if) Dickinson v. Barrow (1904) 2 Ch. 339; 

Ka.i'Unson v. Ames (1925) 1 Ch. 96. 

(g) Hiralal v. Shankar (1921) 45 Bom. 1170. 
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discussed in the foregoing pages 1ms been disregarded on the ground that the express 
words of an Indian statute are not. to be overriden by reference to equitable principles 
which may have been adopted in the English Courts ( h ). 

(iroup VI. — The principle of estoppel cannot be invoked to evade the plain 
provisions of a statute (»). 

(iroup VII. — Another group of cases which steers clear of an equitable doctrine 
and which cures all defects in the defendant’s possession, or title is that which is 
based on limitation, for a 12 years’ uninterrupted possession by defendant would 
give him a perfect title to the property. 

Part performance under the section. — 

I. Where any person makes a contract 

(i) To transfer for consideration 

(a) Any immoveable property 

(b) By writing signed by him or on his behalf. 

(ii) From which the terms necessary to constitute the transfer can be 
ascertained with reasonable certainty and 

II. The transferee 

(a) Has taken possession of the property or any part thereof in part 
performance of the contract, or 

(b) Being already in possession continues in possession and has done 
some act in furtherance of the contract, ami 

(c) Has performed or is willing to perform his part of the contract. 

III. Then the transferor or any person claiming under him 

(a) Shall be debarred from enforcing against the transferee and persons 
claiming under him any right. 

(i) In respect of the property of which the transferee has taken or 
continued in possession. 

(ii) ) Other than a right expressly provided by the terms of the 

contract. 

IV. Notwithstanding that 

(a) the contract though required to be registered has not been registered, 
or 

(b) where there is an instrument of transfer the transfer has not been 
completed in the manner prescribed therefor by the law for the time 
being in force. 

Proviso. — Nothing in this section shall affect the rights of a transferee 

(i) for consideration 

(ii) who has no notice 

(a) of the contract or 

(b) the part performance thereof. 


(h) Kurri Vecraredtli v. Kurri HapireJJi (1906) 
29 Mad. 336, overruled in X'izaeapatam 
Sugar Development Co., Ltd . v. Mutfturama- 
reJdi (1923) 46 Mad. 919; Timangouda v. 
Benepgoicda (1915; 39 Bom. 472; Mufraj 
K hat a a v. Vishu'anath (1913) 37 Born. 198, 
40 I. A. 24; A riff v. Jadu Nath (1931) 


58 Cal. 1235, 58 I. A. 91 ; A chut an Natnbiar 
v. Koman Nair (1907) 13 M. L. J. 217; 
Lalehand v. Lakshman (1904) 28 Bom. 466 ; 
Mian Pir Dux v. Santar Mahomed Tahar 
(1934) 38 Bom. L. R. 1195 61 I. A. 388. 
it) Jagabhandu v. Kadha Krishna (1909) 36 Cal. 
920. 


S. 53 A 



358 


THE TRANSFER OF PROPERTY ACT. 


[chap. n. 


S. 53 A It' must b<* noted that the contract referred to in the section must be in writing 

but need not be registered. It is necessary, however, that the transferee should 
take possession of the property or any part thereof and that such possession must 
lx' attributable or referable to part performance of the contract on his part, and if 
he be in possession, such possession is not enough to invoke the doctrine but that 
he must do some act in furtherance of the contract. In either case the transferee 
must shew that ho has performed or is willing to perform his part of the contract. 

The words “notwithstanding that the contract for the time being in force” 

must lx* deemed to lx* in parenthesis. 


Essential elements necessary for the application of the doctrine: 


( 1) that the transferee lias been put in possession of the property. 



that his possession can 
any other relationship. 


lx* referred to the particular transfer and not to 


(:i) that it will amount to a fraud on the part of the transferor to back out of 
such transfer, and 


(4) that the terms of the transfer can lx* ascertained with reasonable certainty. 

To what contracts applicable. — The equitable doctrine of part performance 
has not been confined to contracts relating to an interest in land. Probably it 
would apply to all eases in which the Court would entertain a suit for specific per- 
formance if the contract had been in writing (j) but not to a contract of service (A-). 

Sale by order of the Court.— To a judicial sale the statute is not applicable (/) 
though sales of land by auction arc within the statute (m). Under the Law of 
Property Act, 192.>, sales by Court are excluded from the operation of section 40 
which repeals and re-enacts the Statute of Frauds so far as it required contracts 
relating to land to be in writing. 


Voluntary transfers.- Founded upon consideration, the doctrine of part 
performance ns enunciated in the section, excludes from its operation voluntary 
transfers, for no equity arises in favour of volunteers (w). 

Any person contracts to transfer.— The section deuls with contracts relating 
to the transfer of immoveable property, a stage antecedent to the actual “transfer 
of property” as defined in section 5 of the Act. It has been enacted for the benefit 
not of the transferor but of the transferee. As to what is a contract reference may 
bo made to sections 2, 10, 11 and 25 and the Indian Contract Act, IX of 1S72. 

For consideration. — The contract must be supported by valuable consideration 
as defined in section 2 of the Indian Contract Act, IX of 1872. It therefore 
excludes gifts. Reference may be made to sections 10 and 25 of the said Act. 


Writing signed by him or on his behalf.— The section requires that the oontract 
shall bo in writing. The Statute of Frauds and section 40 of the Law of Property 
Act, 1925, require a memorandum or note in writing signed by the party to be 
charged or some other person thereunto by him lawfully authorized. Under the 
statute it has been hold that an incomplete document referring to another containing 


(j) McManus v. Cooke (1887) 35 Ch. D. 681. 

(A) Ilf ilain v. hossiter (1879) 48 L. J. Q. B. 362. 
(/) Attorney-General v. Day (1749) 1 Ws. Sen. 
218, 27 R. R. 992. 

/Han't fit v. Unulhrar (IHWI 12 Ve*. 4SS, S3 


E. R. 176. 

(m) Manny Hla Mating v. Mating Ho Htai 
A. I. R. (1929) Ran". 316; Hiralal v. 
(.avrishankar (1928) 30 Bom. I.. R. 451. 
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terms may be connected together (a) and to constitute a complete contract two or 53 A 

more papers may bo collected together (/>). A written proposal signed by the party 
to bo charged and assented to by the other party without writing is sufficient ( q ). 

Under the Transfer of Property Act. the contract may be signed on behalf of the 
transferor. The agent need not Ik* authorized in writing (r), but such an agent 
cannot authorize another to sign (#). One of the contracting parties cannot sign as 
agent of the other (/). Again, section 53A requires the signature on the contract 
of the party to lx* charged therewith so that it is not necessary for the signature of 
the other party to be obtained (i/). But it has been doubted whether in case of a 
contract signed only by one of the parties ho is not at liberty to recede from it 
before tho other party has done some act to bind himself ( v ). 

The terms of the contract.— -It is necessary that terms of the contract must 

* 

not be uncertain or vague. They must be such as to be capable of being ascertained 
with reasonable certainty. 

Possession. — To invoke the doctrine of part performance the transferee must 
take possession of the property or any part thereof and if he l>e already in possession 
and continues as such ho must, in furtherance of the contract, do some act which 
must be such as to constitute an act of part performance. 'Hie acts of part per- 
formance, if they preceded tho contract, could not be evidence of part jjerform- 
ance, unless performance be a condition precedent without the fulfilment of which 
the promise could not bo a binding contract (tv). 

1. Acts which constitute part performance. — The act done in performance 
must bo such as to be done with no other view or design than to perform the agree- 
ment (x). They must l>e unequivocal and in their own nature referable to some 
such agreement as that alleged, the terms of which may then bo proved by parol (y) 
and clearly referable to the contract ( 2 ). The acknowledged possession of a stranger 
in the land by another is received as evidence of antecedent contract justifying 
inquiry into tho terms, tho Court, regarding what has been done as a consequence of 
the contract or tenure (a). As regards possession, the law is well established tliat if 
an intended purchaser is let into possession in pursuance of a parol contract, that is 
sufficient to prevent the Statute of Frauds being set up as a bar to the proof of tho 
parol contract (6). Tho doctrine of part performance is founded on a chango of 
possession which is assented to by that party to the contract who is sought to be 
charged. A tenant’s possession and cultivation of the land would not sustain a 
parol agreement to purchase* (c). 

2. fhe Court must find the parties unequivocally in a position different from 
that which according to their legal rights they would bo in, if there were no contract. 

3. But the act, which though in truth done in pursuance of a contract admits 
of explanation without supposing a contract, is not in general admitted to constitute 

271,30 E. K. 126. 

Gunter v. Halsey (1739) Amb. 586, 27 E. R. 

381. 

Frame v. Dawson (1807) 14 Ves. 386, 33 E. R. 

569. 

Thynne ( Lady ) v. Glengall ( Lari ) (1842) 5 
Lk'av. 245. 

Morplutt v. Jones (1818) 1 Swan 172. 37 

E. R. 45. 

I nfley v. Ungley (1877) 5 Ch. D. 887; 

Skarman v. Sharman (1892) 67 L. T. 834 ; 

Re. Foster, ex-parte Foster (1883) 23 Cl». 

D. 797. 

Frame v. Dawson (1807) 14 Ves. 386. 33 

E. K. 569. 


(0) Ridgeway v. Wharton (1854) 27 L. J. Ch. 46, 

10 E. R. 1287. 

p) Allen v. Dennett (1810) 3 Taunt. 169, 128 
E. R. 67. 

( 9 ) Reuss v. Picksley (1866) 35 L. J. Ex. 218. 

( r ) L miner son v. Heel is (1809) 2 Taunt. 48, 127 
E. R. 989. 

(») Dlore v. Sutton (1816) 3 Mur. 237 , 36 E. K. 
91. 

(1) Sharman \. lirandt (1871) 40 L. J. Ch. Q. 11. 

312 

(«> Laytkoarp v. Dryant (1836) 5 L. J. C. 1*. 121 
<f) Martin v. Mitchell (1820) 2 Jac. Be \V. 413, 
87 K. R. 685. 

(k ) O’Reilly v. Thompson (1791) 2 Cox. Eq. Cas. 
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an act of part performance taking the ease out of the Statute of Frauds, as, for 
example, the payment of a sum of money alleged to be purchase-money (rf). Pay- 
ment of purchase-money is not. an act of part, performance. An act though 
in truth done in pursuance of a contract is not in general admitted as 
an act of part- performance to take the case out of the Statute of Frauds, as. for 
example, the payment of purchase -money (e). But when* the purchase -money 
was paid hy the wife and the husband was put into possession and for 10 years the 
moneys were retained by the father without payment of interest and the suit filed 
by the husband without payment of rent, it was held that the circumstances were 
sufficient acts of part performance (/). So also where the purchaser recjuested the 
vendor to give notice to quit to the tenants ( 7 ). and where the party seeking relief 
has expended money or otherwise acted in reliance of the execution of the agree- 
ment (A ). but a release procured from an encumbrancer is not part performance (i), nor 
doli\ er\ of abstract of title-deeds ( /) nor measurement on an agreement to exchange 
lands (/. i. 


4. The acts of part performance should not precede unless it be a condition 
precedent without the fulfilment of which the promise cannot become a binding 
contract (/). 

An act merely introductory or ancilliary to the agreement though attended 
with expense is not part performance (m). The doctrine of part performance 
applies where there is an agreement between the parties and not to mere 
negotiations (n ). 

ti. Hie matter has been summed up by Fry (o). that in order to constitute 
sufficient acts of part performance, all the recpiisite conditions set forth below and 
approved in ('haprnnirre v. Lambert (p) must l>c present. 

First, the acts of part performance must be such as are not only referable 
to a contract such as that alleged but are referable, to no other title. 

Secondly, they must be such as to render it a fraud in the defendant to 
take advantage of the contract not being in writing. 

Thirdly, the contract to which they refer must be such as in its own nature 
is enforceable by the Court and 

Fourthly, there must be proper parol evidence of the contract which is let in 
by the acts of part performance. 

The transferee ha* performed or is willing to perforin his part of the conti'act.— 

To prevent a transferor impeaching the validity of the contract the transferee 
must, in addition to his having taken possession or being in possession and having 
done Home act in furtherance of the contract, shew that he has performed or is 
willing to perform his part of the contract, for the ground of the doctrine is fraud 
in refusing to perform after performance by the other party ( 7 ). 

(d) Dale v. Hamilton (1846) 5 Hare 369, 67 E. R. 

955. 

(e) Dale v. Hamilton (1846) 5 Hare 369 67 E. R. 

955 ; Re. D. Nieols : De Nieols v. Curlier 
(1900) 2 Ch. 410. 

{f) Millard v. Harvey (1864) 34 Bcav. 237, 55 
I' l< 626 

Daniels v. Trefusis (1914) 1 Ch. 788. 

( h ) Phillips v. Alder Ion (1875) 24 W. R. 8. 

(,) O’Reilly v. Thompson (1791) 2 Cox. Eq. Cas. 

271, 30 E. R. 120. 

(j) Ahalev v. Bagnel (1765) 1 Hro. Pari. Cas. 


345, 1 E. R. 611. 

(A) Pembroke v. Thorpe (1740) 3 Swan 482, 38 
E. R. 939. 

(/) O'Reilly v. Thompson (1791) 2 Cox. Eq. Cas. 
271,30 E. R. 126. 

(«) Whitbread v. Brockhurst (1784) 1 Bro. C. C. 
404, 28 E. R. 1205. 

(»») Biss v. Hygate (1918) 2 K. B. 314. 

(o) Specific Performance, 6th Ed., p. 276. 

(p) (1917) 2 Ch. 356. 

(•/) Buckmasler v. Harrop (1802) 7 Ves. 341, 32 
E R. 139. 
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Contract though required to be registered.— According to the section, 
non-registration does not prevent or preclude the transferee from enforcing his 
rights tinder a contract compulsorily registrable. The only contract required by 
law to be registered is an agreement- for a lease creating a present demise. Neither 
contracts for sale nor a contract to lend money on mortgage requires registration. 
Section 40 of the Indian Registration Act, XVI of 1008. has been amended (r) 
to let in an unregistered document affecting immoveable property ami required by 
that. Act or the Transfer of Property Act to be registered as evidence of part per- 
formance of a contract for the purpose of section 53 A of the Transfer of Property 
Act, 1882. 


Transfer has not been completed. — Although tin* section starts with reference 
to contracts only, in the fourth paragraph reference is made to a transfer deed 
which is, however, a stage beyond the contract although there is no previous refer- 
ence to the instrument of transfer. It- enacts that although the instrument of 
transfer has not been completed in the manner required by law, still the transferor 
shall be debarred from enforcing against the transferee any right, other than a right 
expressly provided by the terms of the contract. This would save an instrument 
which requires attestation if unattested, but not if it be unstam]>cd. 

Other than the right expressly provided by the terms of the contract.— The 
transferor cannot enforce, if the circumstances enumerated in the section are 
existing against the transferee, any right in respect of the property other than a 
right expressly provided by the terms of the contract. 

Proviso. — The rule in the section does not apply to a transferee for valuable 
consideration : — 


(1) who has had no notice of the contract, or 

(2) who has had no notice of the part performance of the contract. 

I huge exceptions arc apt to lead to vexed quest ions of priority between regis- 
tered and unregistered documents and also whether the subsequent transferee is 
with or without notice. Questions of priority between registered and unregistered 
documents are dealt with in section 50 of the Indian Registration Act. XVI of 
1908, whereby documents mentioned in clauses (a), (b), (c) and (d) of sub-clause (1) 
of section 17 and clauses (a) and (b) of section 18, if duly registered, take effect as 
regards the property comprised therein against every unregistered document relating 
to the same property, and not being a decree or order, whether such unregistered 
document be of the same nature as the registered document or not. As to notice, 
reference may be made to section 3 of the Transfer of Property Act, IV of 1882. 

Title of the transferee. It must not be supposed that the section confers oi- 
ls intended to confer a good title on the transferee (*). All that the section enacts 
is that tlu* rights and liabilities arising under the contract as expressed in the 
written contract should be enforceable but no more, and that although on account 
of non-registration no title has passed, still by reason of part performance, righto 
have arisen which Courts of Law ought to recognize and enforce. In this view 
registration would still be necessary in order that the transferee may obtain a 
marketable title. But the title may bo perfected by 12 years’ adverse possession. 
The section does not confer title without registration for the provisions of section 54 

(r) Sec. 10 of the Transfer of Property (Amcn*l- I 

me. nt) Act, 1929 (20 ot 1929). 


(s) UatUtnara ira Co. v. PtoIkhUi (1938) 4 | C. W 
N • 51. 
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ami other sections of the Transfer of Property Act, which render registration com- 
pulsory must be complied with to perfect the title of the transferee. Although 
under the section the contract is required to be in writing no registration of that 
contract is compulsory. It makes enforceable a transaction which otherwise 
compulsorily registrable is not registered. As regards sale and mortgage contracts, 
they are not registrable, but in case of an agreement for a lease which creates a 
present demise, such an agreement requires not only to be in writing but also to be 
registered. If in performance of such an agreement the lessee takes possession, he 
may not sue for specific performance because he cannot prove the agreement for 
want of registration. 'Phis enables the lessor to practise a fraud on the lessee. It 
is to secure the lessee against this fraud that the section has been enacted so that in 
such a case the writing containing the agreement may be proved in Court notwith- 
standing non -registration under this section, which always requires an agreement 
to be in writing wherever the doctrine of part performance is sought to be invoked. 
To enable the Court to admit unregistered documents of which registration is com- 
pulsory, a proviso has l>eon added to section 411 of the Indian Registration Act, XVI 
of 1908, providing that an unregistered document may be received as evidence of 
part performance of the contract for the purposes of section 53A. Section 53A is, 
however, defective inasmuch as no provision is made against the rules laid 
down in section 23 of the Registration Act requiring documents to bo registered 
within four months and under certain circumstances mentioned in section 25 within 
S months of execution. 


The period within which equitable relief can be given to parties to a transaction 
when there has been no registered instrument. — The Indian decisions indicate 
conflicting views upon this question. One view is that such relief can be given 
only within the period during which a suit for specific performance would lie, the 
other view being that such relief can he given even after the expiration of the 
period during which the suit, for specific performance would lie. The first view did not 
seem to go far enough to afford the relief which the equities arising in cases of part 
performance required, because oven after the expiration of such period the parties 
stood in the same relation to each other as they did before the period of limitation 
expired. As a matter of fact, in dealing with cases of part performance a longer 
possession gave a higher equity. Hence no period is fixed by the section within 
which the contract may be enforced. It has been noted that, the Courts in India 
applied the equity in Walsh v. Lonsdale (() to eases where specific performance had 
not been barred and that relief was refused where the defendant’s claim for specific 
performance had been barred. In A ri ff v. Jadv Math (») the Privy Council adopted 
the former view, stating that the doctrine enunciated in the cases of which Walsh 
v. Lonsdale wus the type, had no application when the defendant’s right tp enforce 
a verbal contract, had boon barred long before the commencement of the suit, so 
that he was not in a position to obtain specific performance of the agreement from 
the same Court and at the same time, as the relief claimed in tho action. Tho 
suction does not limit the time within which defendant must perfect his title. 


Defect 111 written agreement. — Where there is a whole agreement by purol 
ami part, of it is executed, the equitable dootrino of part performance will apply 
but when there is an executed writing any dofeet in the agreement cannot be 


«i f IH821 21 Cli. I >. ». 


| pi) (1931) 5S Cal. 1235, 58 I. A. 91. 
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supplied as being intended to bo part of that agreement, but not inserted in it, for 5 . S3 A 
that would l)e to evade the Statute of Frauds (<’). 

Section 27 A of the Specific Relief Act. 1877. — Prior to the introduction of this 
section an agreement for a lease creating a present demise could not lx* specifically 
enforced if unregistered, as the agreement creating a present demise was compulsorily 
registrable, so that the equity in Walsh v. Lonsdale (w) could not apply to sueli an 
instrument. Now that section 53 A recognizes such a contract, it has become necessary 
to introduce this section in the Specific Relief Act to enable the lessor to claim 
specific performance if he has delivered possession of the property to the lessee in 
part performance of the contract to lease in writing. On the other hand, the lessee 
also can claim specific performance of an unregistered agreement to lease creating 
a present demise, if ho has in part performance of the contract to lease in writing, 
taken possession of the property or, being already in possession, continues in 
possession in part performance of the contract and has done some act in furtherance 
of the contract. It must be noted that sub-section (a) of section 27A of the Specific 
Relief Act enables a plaintiff, that is, a transferor, to seek relief on the ground of 
part performance which he is not permitted under section 53A to do. But. as al- 
ready noted, this is recognized by the English Courts even where the contract was 
verbal and no possession had been delivered to the defendant, but the acts done by 
the plaintiff at the request of the defendant were acts of part performance {x). 

The applicability of the section to leases has lx*on recognized (.//). 

Damages. — The jurisdiction to give damages in substitution for. or in 
-addition to, specific performance, has not l>eon extended to cases where specific 
performance could not possibly have !>een directed ; and accordingly where a con- 
tract from lapse of time, Ijecomes at the hearing incapable of specific perf on nance, 
the equitable doctrine of part performance does not enable a plaintiff to obtain 
relief in damages ( 2 ). 

Knowledge and objection. — According to the section, it is not necessary that 
the act of part performance should be done with the knowledge of the owner and 
without objection by him, as was the case in Rumsdcn v. Dyson (a), where Lord 
Kingsdown said, “If a man under a verbal agreement with a landlord for a certain 
interest in land, or, what amounts to the same thing, under an expectation, created 
or encouraged by the landlord, that he shall have cortain interest, takes possession 
of such land, with the consent of the landlord and upon the faith of such promise 
or expectation, with the knowledge of the landlord, and without objection by him, 
lays money upon the land, a Court of Equity will compel the landlord to give effect 
to such promise or expectation.” 

(*>) H instead v. Colemau (1720) Bunb. 65, 45 1 Drasat! v. Hanumantrao, A. 1. k. (1937) 

L. K. 597. Nag. 74. 

tr) ( J882) 21 Ch. I). 9. (>•) Shyam Sunder v. Din Shah (1937) All. 312 

*<*) Rauimson v. Ames (1925) 1 Ch. 96; Hari (r) lutvery v. Pursell (188S) 39 Ch. I). 5<>s. 

(a) (1866) 1 11. I.. at p. 170. 
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Of Sales 


of Immoveable Property. 



a 


" Sale defined.” 


Sale is a transfer of ownership in exchange 
for a price paid or promised or part -paid 
and part-promised. 


Such transfer, in the case of tangible immoveable 
s.,1. i,.. A ma.i.-, property of the value of one hundred 

rupees and upwards, or in the case of a 
reversion or other intangible thing, can be made only b y 
a registered instrument. 


In the case of tangible immoveable property, of a 
value less than one hundred rupees, such transfer may be 

made either by a registered instrument or by delivery of 
the property. 


Delivery of tangible immoveable property takes place 
when the seller places the buyer, or such person as he 
directs, in possession of the property. 


A contract for the sale of immoveable property is a 
Contract for sale. contract that a sale of such property 


the parties. 


shall take place on terms settled between 


It does not, of itself, create any interest in or charge 
on such property. 


Generally. Provisions of section .14 are imperative. The express words of 
an Indian statute are not to Ih> overridden by reference to equitable principles- 
which may have I >eon adopted in the English Courts (fo). 


Section .»4 does not exliaust the relations which flow from a contract for sale 
of immoveable property according to Indian Statute Law. This section cannot 
he read by itself. Sections 40 and fin of the same Act contain important provisions- 
relating to sale. Section 27 (b) of the Specific Relief Act provides for specific 
performance against a party to a contract or a |M«rson claiming under him by title 
arising subsequent- to contract except a transferee for value without notice who- 
has paid the money in good faith. 


Section 12 of the same Aet creates a presumption that in case of breach of 
contract to transfer immoveable property compensation in money is not an adequate- 
relief. Again, section 5)1 of tho Trust Act. provides that if a person acquires property^ 

(6) Tirnangowda v. Uenepgmrda (1915) 39 Bom. 472. 
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with notice that another person has entered into an existing contract affecting 
that property ot' which specific performance can he enforced, the former must 
hold the property for the benefit- of the latter to the extent necessary to give effect- 
to the contract and section 05 provides that a person holding property in accordance 
with that section must perform the same duties and is subject to the same liabilities 
and disabilities as if he were a trustee of the property for the benefit of a person 
who holds it. Section 3 of the Specific Relief Act defines “ obligation " as including 
©very duty enforceable by law. Illustration (g) to that section enunciates the 
same rule as section 91 of the Trust Act. Again, section 40 of the Transfer of 
Property Act lays down that where a third person is entitled to the benefit of an 
obligation arising out of contract and annexed to the ownership of immoveable 
property but not amounting to an interest therein, such obligation can be enforced 
against a transferee with notice thereof. Illustration to it is substantially the 
same as illustration (g) to section 3 of the Specific Relief Act. Further, section *25 
of the Specific Relief Act is a bar to the relief of specific performance by a vendor 
having no title or having a title not free from reasonable doubt while section 18 
gives certain rights to a purchaser against a vendor with an imperfect title. Again, 
sections 14, 15, lfi and 17 enumerate cases where part performance can be granted, 
ihero is a distinction between a contract and a conveyance of immoveable projjerty. 
The former is regulated by the provisions of the Contract Act, IX of 1872, while 
the latter by the Transfer of Property Act. Once a document transferring an 
immoveable property has been registered the transaction passes out of the domain 
of contract to one of conveyance (r). A contract of sale of immoveable property 
does not create an equitable interest (el) or charge upon the land (c). There is 
no settled rule of practice in India, it is prepared by one or other of the parties to 
the transaction. It should be prepared by the vendor as he is familiar with his 
own title. The rules of the English Courts of Equity have no application to the 
sale of real estate in Lower Burma (/) anil the English rule of law that on a contract 
for sale the purchaser becomes equitable owner lias no application to places to which 
the Transfer of Property Act is extended (r/). 


1 rusts are recognized in India, no account being taken of tin* distinction between 
legal and equitable estates (/* ). Where there has been an oral agreement to sell 

land followed by payment of price and delivery of possession to the purchaser, 
a right of pre-emption arises according to Mahomedan Law even though there is 
no registered sale deed executed as requirod by section 54 of the Transfer of 

Property Act (»" ). The essentials of a valid sale are a transfer of ownership and a 

puce paid or promised in exchange (j). There can be no sale unless there* are 

mutual agreements in its inception. A sale is often spoken of as a contract of sale 

with reference to the mutuality of obligations. It- must invariably lx* preceded 

contract, oral or in writing, for sale of the property. The transfer must 


(c) Dtp Xarain Singh v. Nageshar Prasai 

(d) Itajeshuar Prasad v. Bhupendra Saraya . 

R ‘ L 1927 Cal * 956 : J add,t Nai 

La-tu V ‘ - P L* 1 * * * * * PoiLlar (1906) 33 Ca 
*,, 7 'J**" 1 V - Hard <°- A. I. U. (192- 

All. 396 H ebb v. Macpherson (1904) 2 

/.v w tal ' 57 .\ 72 ’ 30 I* A- 238. 

{t) Maung shwf Goh v. Mating Inn (1917) -I 

CaL542 44 1. A . 15. 

(/) Maung Skwe Goh v. Maung Inn (1917) 4 
/, 542,44 I. A. 15. 

<r) h aloe hand v. Jatindra (1929) 56 Cal. 487 
Maung shwt Goh v. Maung Inn (191 
44 Cal. 542. 44 I. A. IS; Pit Bakhsh 


Mahomed Tahar (1934 ) 58 Both. 65u, 61 
I. A. 388; Official Assignee v. Moolla, 
A. 1. K. (1935) Rang. 84. 

(h) Rani Chhatra v. Prince Mohan (1931) 1() 
Pat- 851, 58 1. A. 279 ; J agure v. 'I acute 
(1872) 4 Beng. L. U. 103 (134); Webb v. 
Macpherson (1903) 31 Cal. 57 (72) 30 1. A. 
238; Kheroaenumey v. Doorgamoncy (1878) 
4 Cal. 455 ; Official Assignee v. Moolla 
A. I. R. (1935) Rang. 84. 

(*) Abdulla v. Ismail (1922) 46 Bom. 302 
Begum v. Mahomed Yakub (1894) 16 All’. 
344 . 

<» Savakotli K at ay ana v. Logalinea Chetlv 
(1910) 33 Mad. 312. V 
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amount- to n total alienation of proprietorship. Agreement for salo does not require 
registration. Neither an exchange (A ) nor compromise (/) nor grant of easements (m) 
is a salo. A transfer of property by husband to wife in lieu of dower debt is a sale 
in all its legal incidents (n). Delivery of documents of title does not constitute 
a sale (o). Under section 11 of tin* Agra Pre-emption Act a right of pre-emption 
accrues on the sale of a proprietary interest in land. Section 4. sub-section (10) 
lays down that a sale means a sale as defined in the Transfer of Property Act of 
1882. A transfer of property in exchange for a price but effected by a compromise 
decree and not by a registered instrument of sale as required by section 54 cannot 
be treated as a sale as defined in that Act and is therefore not pre-emptible (p). 
A conveyance by the Official Receiver in insolvency is not exempt from the operation 
of section 54 (<-/). This chapter is not. affected by any rules of Mahomedan Law (r). 
A mortgage debt can be validly transferred only in accordance with the provisions 
of section 54. It should not be treated as validly transferred if the conditions 
imposed by Statute Law as requisites for the valid transfer of the security have 

not- been complied with (*). 

Property.- The term “ property ” as used in Chapter IV of Act IV of 1882 
means an actual physical object and does not include mere rights relating to 
physical objects. It was so held by four out of five Judges constituting a Full 
Bench of the Allahabad High Court, while the fifth ( Mahomood, J. ) held : The 
term “ property ” throughout the chapter is used in its most generic sense and will 
include the right known as an “ equity of redemption ” (/). 


Act 111 of 1885. — This was an Amending Act. The effect is to make section 54, 
paragraph 3, absolute in so far as it prescribes that a transfer of ownership by sale 
of tangible immoveable properties of a value less than Rs. 100 can be made only 
by a registered instrument or by delivery of the property, and that if mado otherwise, 
as by an unregistered instrument unaccompanied by possession, the transfer of 
sale is inoperative and confers no title on the purchaser (w). 


p r | ce . -pi, is is the consideration in the contract for sale. It means money (v) 

and includes money already due or payable in future (to). If the price be not 
lixed the transaction is not a sale. Sale is defined in section 54 as a transfer of 
ownership in exchange for a price paid or promised or part-paid and part-promised. 
Price moans not only money in current coin but includes money duo on a prior debt 
and the words “ price paid ” will cover cases where the vendor's claim for the 
receipt of the price is satisfied by giving him what he accepts as tantamount to such 
payment (x). The word “ price ” as used in the sections of the Transfe r of Property 


Ik) Talib Ali v. Kanis Fatima, A. 1. R- (1927) 
Oudh 204 ; Bashir Ahmad v. Zobaida, 
A. I. R. (1926) Oudh 186. 

(I) Krishna Thanaji v. /16a Shetti Palil (1910) 

(»w) Bhaewan'sahai v. Harsingh Sakai (1909) 31 
All 612 ; Satyanarayana v. Lakshmayya, 
\ I. R. (19291 Mad. 79; Sital Chandra v. 
bilanney (1916) 20 C. W. N. 1158. 

(n) Fahtnidunnisa v. Hiralal (1921) 17 Nag- 1( J 3 '. 

Muhammad Zaks v. Munnu, A. 1. R. (1925) 
Oudh 407 ; Abbas Ali SAtWar v. Karim 
Baksh Shikdar (1908) 13 i-C. W. N- 160. 
Saburannessa v. Sabdu Shaikh (1934) 38 
C \V. N. 747. 

( 0 ) Prohlad v. Biswas Hath ( 1924) 51 ^al- 972. 

\p) Bindraban v. Rajpat Singh (1931) S3 All. 1( 0. 

(o) Abdul Hashim v. A mar Krishna Aama (1919) 

46 Cal. 887. #iQim wi 

ir) C.hafuruddin v. Hamid Husain (1910) 10 


A. L. J. 154. 

(j) The Official Receiver v. Lakshman (1921) 41 
M. L. J. 463; Perumal Animal v. Perumal 
Naicker (1921) 44 Mad. 196. 

(() Mata Din v. Kasim Husain (1891) 13 All. 
432. 

(u) Maklian Lai Pal v. Bunkec Behari Ghost 

(1892) 19 Cal. 623. 

(v) Abadi Begam v. Mohammad Khalil, A. 1. K- 

(1930) Oudh 481 ; Talib Ali v. Kants 
Fatima, A. 1. R. (1927) Oudh 204; Bashir 
Ahmad v. Mt. Zobaida, A. I. R- (19-6) 
Oudh 186; Queen-Empress v. Appavu 
(1886) 9 Mad. 141 ; I'olkart Bros. v. 
Vittivelu Nadan (1888) 11 Mad 459 ; Kedar 
Hath v. Emperor ( 1903) 30 Cal. 921. 

(u>) Madam Pillai v. Badrakali Ammal (1922) 45 
Mad. 612. . 

(*) Ariyaputhira v. Mulhukomarasuami (19H) 
37 Mad 423. 
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Act relating to sales is in the sense of money. Service rendered in the past or 
to l)e rendered in future cannot lx* regarded as price as held by a Full Bench of the 
Bombay High Court in Samaratmal v. Goviiul (//). A sale of land partly for money 
and partly for forbearance on the part of the purchaser to take proceedings un- 
favourable to the vendor will make the transaction neither a sale nor an exchange ( 2 ). 
The transaction cannot ho treated as a gift for want of consideration. A transfer in 
lieu of dower debt has been hold to bo a sale («). But it was a decision under the 
Agra Pre-Emption Act wherein is incorporated section 54 of the present Act without 
the other provisions of the Act. In an earlier case the same Court took the same 
view whero the question was not of pre-emption (b). Whore the consideration is 
partial release from dower (c) or the (transaction is styled a gift in lieu of dower, 
it is not a sale(d); the latter is a hiba-bil-ewaz. All cases of hiba-bil-cwaz cannot 
bo hold to be a sale within the meaning of this section (c). More inadequacy of 
consideration does not vitiate sale (/), nor does it render the sale fictitious though 
it may l>e evidence that the deed was not intended to operate (< 7 ). Price is of the 
essence of the contract (h). It need not l>e ascertained at once. Tlio agreement 
may stipulate the manner of ascertaining it ( 2 ). It must l>e paid or promised or 
part-paid and part-promised. If it be neither paid nor promised there is no sale ( j ). 

If conditions bo attached to the payment of the purchase-money in the doed 
they do not provent the transaction amounting to a sale within the definition (k). 
If it is to be fixed by arbitrators and they do not fix it there is no contract (/). 
llu- time of valuation is of the essence of the contract (in). And where parties 
had agreed that the valuation should be made “ in the usual way ” by two valuers, 
one to be named by each party, and after the appointment, one of the parties refused 
to allow his valuer to proceed with the valuation, it was held that there was no 


contract Ixitween the parties which could t>o specifically enforced (»). Nor woulc 
the Court grant specific performance whero there is an under-valuation by the 
valuers («). Discharge of future maintenance is not a price (/>). A sale is complete 
notwithstanding non-payment of the purchase -money and the purchaser can 
maintain a suit for possession subject to such equities, restrictions or condition* 
as the nature of the case may require (</). As regards the purchaser’s right tc 
possession against an unpaid vendor, the view of the Madras High Court is that a* 
under the Transfer of Property Act the purchaser after completion is entitled tc 
possession and the vendor to a statutory charge on the property for unpaid 
purchase -money under section 55, it is not competent in a purchaser's suit for 
possession for the Court to pass a decree for possession conditional on the purchaser 
paying the balance of the purchase -money, and the vendor should file a separate 

$ ™lav*,a m v. Maharaja ./ 01 £**** KaaU. A. 1 . R. (1924) 

» r“: &„ -»v- 

M ^ A- '■ R- "ST ^ 6 “*"• ”• 56 E - R ' 

« ’«• a. .. r. (NH » is i r** 

{t) Ab Oudhl63 d V ' AbdUl Gkani ' A ' L R - (,934) IM -'/Sam Ptllui. Radrakali Am, Mai (1922) 45 

b R- (1024) Nag. 124. ! ( 7 ) Bail nut h Singh v. Pallu (1908) 30 All. 125- 

(g) AUmJar Husuun v. Molt Ram (1918) 16 I Sagaji v.Namdtv ( 1899 ) 23 Bom 525- 

(*) Bombay Tramways Co. v. Bombay Municipal iSm? 

Corporation (1902) 4 Bom. L. R. 384: n \ll £5 7 r 'u a iiha * , an 

itA^Si\ MOhmm,ad A ’ L R - dopaiachariar (1896) 16 M. L. TTsM*; 

(i) kL ,Ur Kali Narain A. I. R. (1927) Kalhri.htta v. SA, **,■„„* <1910)6 N a(! . 

Cil. 889. 
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suit, for the purchase-money (>'). But- the view of the Allahabad (.v) and Bombay 
High Courts (0 are that the Court can in one suit, dispose of both questions and 
direct that, on the purchaser paying the purchase -money within a stated time the 
vendor do deliver the property to him and in default the purchaser do forfeit his 
right, to recover the property and that, his suit do stand dismissed with costs. 
Failure to pay the consideration for a conveyance does not defeat the conveyance 
except where there is an agreement, that it should take effect only if the consideration 
is first paid (it). Although non-payment, of consideration is not a ground for 
rescission, if the sale is brought about by undue influence or the helpless condition 
of the vendor who was illiterate lyul without independent advice, it would l>e void 
not only under section 54 read with section 4 of the Transfer of Property Act but 
also under section 25 of the Contract Act (r). In a suit for land it appeared that 
in 1 887 A had executed in favour of B a registered conveyance of the land in question 
without consideration. The vendor had retained possession and sold the land to 
C who discharged a mortgage which B was to pay. In the interval between the 
two transactions the plaintiff purchased the land from B and he now alleged that 
the jjersons in possession had executed a rent agreement in fact found to be a 
forgery. Held that- the plaintiff’s claim founded on the transaction of 1X87 did not 
prevail against C (»/’). 


Burden of proof when price not paid. — Ordinarily, n party to n deed executed 
and registered, who alleges non-payment, must prove his allegations but when 
possession of the vendor has been continuous and the claimant and his predeeessor 
lmve silently submitted to such withholding of possession, it is for the latter to 
prove payment (x). It is sett led law that where there has been a false acknowledgment 
by recital in a deed of sale of payment by the purchaser of the consideration and 
of its receipt by the vendor it. is open to the latter, notwithstanding section 02 of 
the Evidence Act, to prove that no consideration was actually paid (//). Vendee 
directed to pay certain encumbrances, payment not. a condition precedent to vesting 
of title* (s). The Court has to see what was the intention of the parties if no 
consideration passed. Where it appeared that it was the intention of the owner, 
whether consideration passed or not, to transfer the property to the defendant, 
who was his concubine, and the plaintiff claimed the property by right of inheritance, 
the defendant was not bound to prove payment of consideration (a). If part of 
the consideration has not been paid the sale will not thereby bo rendered void 
wholly or partially (6). A third party or stranger cannot attack the validity of 
a sale deed on the ground that, consideration was not paid to the vendor (c). 
Whore part of the consideration is good the mere fact that a portion has not been 
paid does not justify the inference that the parties did not intend the sale deed to 
bo enforceable (d). Defendant sold immoveable property to plaint iff by a registered 
conveyance. Plaintiff did not pay the price and sued for possession from the 


r) Krishnantma v. Mali (1920) 43 Mad. 712; 
\'clayutha Chetty v. Gavindaswamt Natcker 
(1911) 34 Mad. 543. 

si Haijnath Singh v. Paltu (1908) 30 All. 125; 
S) Shib Lai v. Ji ha gw an Has (1889) 11 All. 
244 

Sataji v. XunuUv (1899) 23 Bom. 325; 
(Jmedmal Motiram v. Davu bin Dhomhba 
(1878) 2 Horn. 547. 

Sitai v. Champaklata (1919) 29 C. 1- 1 - s “- 
„) Talia v. liabji (1898) 22 Horn. 176. 
u> ) s anen Ayyar v. Cumarasatnt Mudaliar (1895) 

x) .1 chobiriifkua'i V. (1888) 

8 All. 041 ; Hargovattdas v. liajibhat (18J0) 
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14 Bom. 222. 

Shah lull Cham l v. Indarjii (1900) 22 All. 
370. 27 I. A. 93. 

Oangi Annual v. Govinda (1924) 48 M. L. J. 
484. 

Gosh to Hrhary Ghosh v. Roll ini Goiralim 
(1908) 13 C. W. N. 692; Mhnadhah V. 
Haran Prosad (1912) 17 C. \\\ N. 1161. 
KevaUas v. Xagmdas (1909) 11 Bom. L. R. 
383; U ntedmal v. Baijnath (1908) 30 AU. 
157. 

Sailaja Nath Roy v. Rishee Case Law (1924) 
51 Cal. 135. 

ML Muniram Dibi v. AnijaJ Ali Shah, 
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vendor. The lower Court made a conditional decree on payment of the price. 
Plaintiff appealed. Held, ho was entitled to an unconditional decree for possession (e). 
A sale is not rendered void, wholly or partially, because a part of the consideration 
is not paid. All that the vendor is legally entitled in that case, is to a lien on the 
property sold, to the extent of the amount not paid (/). 

Consideration, inadequacy of. — By itself inadequacy of price is no ground for 
sotting aside a contract (g) unless combined with misrepresentation and surprise 
upon parties in distress and not properly protected (/i); or mado with a poor and 
ignorant vendor at a considerable undervalue ( i) ; or by imposition on a vendor who 
had confidence in the purchaser {j); or made in ignorance of rights, under pecuniary 
pressure and without proper legal advice (k). In India provision is made by 
section 28 of the Specific Relief Act (I of 1877) which enacts that specific performance 
of a contract cannot bo granted if the consideration is so grossly inadequate with 
reference to the state of things existing at the date of the contract, as to be either 
by itself or coupled with other circumstances evidence of fraud or of undue advantage 
taken by the plaintiff (/). Relief was refused where there was no evidence of fraud, 
though the price for which the property was sold was grossly inadequate. The 
Court observed that the English rule until the passing of statute 31 Vic., c. 4, that 
specific performance of an agreement to sell a reversionary interest should not be 
decreed when tho purchase -money was less than the market value of the reversion, 
has no application to India (m). In India provision is mado to meet such cases 
by the Specific Relief Act (n). 


Tangible property. — An undivided share in immoveable property is tangible 
immoveable property within the meaning of section 54 of the Transfer of Property 
Act (o). It is characterized by possession. Whore tangible immoveable property 
is of tho value of Rs. 100 or upwards the sale must be effected by a registered 
instrument. More possession unaccompanied by a registered instrument will confer 
no titlo oven though purchase -money has been paid in part (p). A mango tree or 
a messuage is a tangible thing. In contrast with tangible immoveable property, is 
an intangible thing or an interest in immoveable property, which cannot bo the 
subject of possession, such as a reversion or remainder. An incorporeal hereditament 
is compulsorily registrable. Hence the right to cut and appropriate plants, standing 
or which may grow on certain land, must bo registered. The interest of a simple 
mortgagee is an intangible thing ( q ). Equity of redemption in a usufructuary 
mortgage is an intangible thing (r). An earlier decision of the Allahabad High 
Court took tho same view (a) but this was subsequently altered by a Full Bench 
of tho same Court (<). Whoro tho interest conveyed is a reversion in the property, 

as when the property is in possession of tenants, the doed should bo registered even 
though the value be less than Rs. 100 (u). 


(*) Yalla Krishnamma v. Kotipallx Mali (1918) 
38 Nl. L. J. 487. 

U) Kevaldas v. Nagindas (1909) 11 Bom. L. R. 
383 ; Umedmal v. Baijnath (1908) 30 All. 
157 followed. 

(g) Curson v. lidworthy (1852) 3 H. L. C. 742, 

10 E. R. 294. 

(A) Pukett v. Loggon (1807) 14 Ves. 25, 33 E. R. 
503. 

(»' ) Fry v. Lam (1888) 40 Ch. D. 312. 

(» Taylor v. Obee (1816) 3 Price 83, 146 E. R. 
198. 

(h) Stunge v. Stunge (1849) 12 Beav. 229, 50 

Ii. R. 1049. 

(/) Bhimbhat v. Yeshwanlrao (1901) 25 Bom. 126. 
(«) Gitabai v. Balaji (1893) 17 Bom. 232. 

24 


(n) Act I of 1877, see. 28 (a). 

(o) Maung Hoe Kyin v. Pc Hla Gyi, A. 1. R 

(1924) Rang. 267. 

(P) Papireddi v. Narasareddi (1893) 16 Mad. 464 • 
Furr » Veerareddi v. Kurri Bapireddi (1906) 
29 Mii'ii 336. 

(?) Mutsaddi Lai v. Mohammed Hanif (1912) 10 
A. L. J. 167 ; Bank of Upper India Ltd 
v. Fanny Skinner (1929) 51 All. 494 
(r) Ramasami v. Chilian (1901) 24 Mad. 449- 

V ' J a, nir (1918) 23 

v*. w • r*i 519. 

(*) Rahmal AH v. Muhammad Mathar Husain 
(1913) 11 A. L. J. 407. Musasn 

(<) Sohan Lai v. Mohan Lai (1928) 50 All Qflfi 
(«) Bhaskar v. P adman (1916, 40 Bom 313 
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Mortgage debt. — A debt securod by mortgage of immoveable property can 
only be transferred in accordance with section 54 of the Transfer of Property 
Act (y). For tho purpose of section 54, a mortgage debt is immoveable property ( w ). 
An unregistered agreement, for consideration, to transfer a debt with the benefit 
of the immoveable security for it, is ineffectual to transfer the security. Though 
it operates ns between tho transferor and transferee to transfer the debt, a suit to 
recover tho debt must bo in the name of the transferor, and consequently he is 
not prevented by tho transfer from suing to enforce the security (*). 


Reverslon.--Roversion is the undisposed of interest in land which reverts 
after the exhaustion of the particular estate which may have been created. Like 
remainders and executory interests, reversions are mixed incorporeal hereditaments. 
An assignment of the reversion, whatever may be its value, requires registration. 
As between landlord and tenant reversion is tho only interest in the property which 
remains with tho landlord, after he has leased his immoveable property to his 
tenant and made over possession to him. A house which was in possession of 
defendants as tenants, was sold to them by tho owner in 1909 for Rs. 50 by an 
unregistered deed of salo and again sold in 1910 by the owner to the plaintiff by 
a registered sale deed ; the plaintiff’s claim was allowed (y). A contrary view 
expressed by the Calcutta High Court ( z ) is somewhat difficult to follow. 


Registration. — As regards registration, the section draws a sharp distinction 
between tangible property and a reversion or other intangible thing. In the latter 
case tho transaction must be evidenced by a registered instrument irrespective 
of tho price ; whilst in tho case of tangible immoveable property a distinction 
is made, whereby property of the value of Rs. 100 and upwards needs 
registration. Either a registered instrument or delivery of possession is necessary 
for a valid transfer and salo of property under the value of Rs. 100 (a). If 

delivery is not possible, it must bo by a registered deed (6). As to the effect of 

non-registration of documents, reference may be made to section 49 of the Indian 
Registration Act, 1908. Mere registration does not convey title to a purchaser (c). 
If tho intention of tho parties was that no title should pass to tho purchaser 
until paymont of purchase-money in full (d), the condition must be strictly 
fulfilled (e). If a purchasor is directed to pay certain debts binding on 

tho property, such paymont is not a condition precedent to vesting of 

title (/). Registration is not a formality which creates any right. It is pnma 
facie proof of intention to transfer tho title. It is no proof of operative transfer ( g )• 


(V) The Official Receiver, Trichinopoly v. Lakshman 
Aiyar (1919) 41 M. L. J. 453; Elumalat 
Chelty v. Ualakrishua (1921) 44 Mad. 965; 
Perumal Amntal v. Perutnal Naicker (1921) 
44 M;id. 196. dissented Irona. 

(v) SakhiudJin v. Sonaullah (1917) 22 C. \V. N. 
641 ; Banarsi Das v. Ram Chandra, A. I. R. 
(1933) Lab. 210. 

(x) Fanny Skinner v. Dank of Upper India, Lid. 
[ (1935) 57 All. 314, 62 1. A. 115 ; 

bank of India v. Bengal National Bank 
(1930) 59 Cal. 377. 58 1. A. 323. . 

iy\ Bhasker Gopal v. Padman Hwa Chowdhart 
(1916) 40 Bom. 313. t 

Sibendrapada Banner jet v. The Secretary of 
(f) State /or India in Council (1907) 34 Cat 
207 

(a) Biswanath v. Chandra Narayan (1921) 48 
( Gal. 509, 48 1. A. 127 ; Ma Kya* v. Maung 


Min Din, A. I. R. (1929) Rang. 259 
Sheo Narain Singh v. Darbari Mahton 
(1897) 2 C. \V. N. 207. ^ . 

(b) Kaliram v. Dulabram, A. I. R. Cm. 

544 ; Nathu v. Gulabchand , A. 1. R- (1934) 

Nag. 13.' . . _ . 

(c) Gostho Behary Ghosh v. Rohtnt Gowaltnt, 

A. I. R. (1928) Oudh 439 ; Kuppuswamt v. 
Chinnaswami, A. 1. R. (1928) Mad. 546. 

(d) Ram Singh v. Gunga Ram A. I. R« 

Lah. 356. _ 

(*) Sheo Narain Singh v. Darbari Mahton (1897) 
2 C. \V. N. 207 ; Mauladan v. Rughunandam 
Pershad Singh (1900) 27 Cal. 7. . 

(/) Gangi Ammal v. Gounda Padayachx (19^*) 
46 M. L. J. 464. t , t<Kvn 

(r) Sheo Narain Singh v. Darban Mahton (1897) 
2 C. W. N. 207. 
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Tho registration of a sale deed effects a transfer of tho property to the purchaser (h), 
but no property passes to the purchaser who has paid the purchase -money and 
o tamed possession, if the deed be not registered, when the value of the immoveable 
property is above Rs. 100 (i). A vendor who has not executed a registered deed 
of transfer is not estopped from pleading that the purchaser had no title by his 
admission of an agreement for sale in a suit for possession (». The effect of 
section 4 of the Transfer of Property Act is not to make section 40 of the Registrat ion 
, a PP llcabl ° ^ documents which are compulsorily registrable by the provisions 
o section 54, paragraph 2 of the Transfer of Property Act and not by the provisions 
of section 17 of tho Registration Act itself (&). In dealing with the case of a 
fictitious inclusion of property for tho purpose of registration, the Judicial Committee 
observed that they were not prepared to accept the suggestion that for the purpose 
of section o4 some sort of constructive possession resulting from the delivery of 
the instrument and transfer might be sufficient and for that purpose there must 
have boon a real delivery of the property!/). A fictitious entry in a schedule 
intentionally made by the parties for the purpose of obtaining registration in the 
district where no part of tho property actually charged and intended to t>e charged 
in fact existed, is a fraud on registration law and no registration obtained by means 
thereof is valid. And the deed not having been registered in accordance with the 
Registration Act, the mortgagee has no title to maintain the suit. The Judicial 
Committee further held that the principle of concurrent findings of fact does not 
apply to the case of no evidence, for a decision, that there is no evidence to 
support a finding is a question of law (m). The above principle is equally 
applicable to sales. On a transfer of moveable and immoveable property for a 
single consideration, where the registration of tho latter is compulsory, non-registra- 
tion would be ineffectual to affect a transfer of tin* moveables (n). 

Rs i^on —wi ° f T er8l , ,iP °! tanj?,ble imm °veable property of value less than 
. 100 . Where the value of tangible immoveable property is Rs. 100 or more 

there is on y one way in which transfer of ownership can lx, effected and that is 

by a registered instrument. But where tangible immoveable property is of a 

value loss than Rs. 100, two alternative ways are provided by paragraph 3 to 

Rs 100 or* r? 0 Y as « *0 case of property of the value of 

Rs. 100 or more and the other by delivery of the property. What is delivery is 

explained hereafter. In the latter case a conflict arises where the parties choose 

to carry out their transaction not only by delivery . but by delivery accompanied 

y written instrument. One view is that the written instrument should be 

registered while the other view is that registration is unnecessary as the transfer 

o ownership is effected by delivery and the written instrument is merely evidence 

tL ZZr'T T rh ° l latt0r Vi ° w 800,08 io consonance with the provisions of 
the section for it cannot be that whore delivery is enough, the existence of a written 

instrument should nullify the transfer of ownership. Hence transfers of such 

properties may bo made (1) by a registered instrument or (2) by delivery of the 

property (o). There is nothing in section 54 which would render a sale effected by 
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(A) 

ft 

it: 


p onnaya Goundan v. Muthu Goundan (1894) 
17 Mad. 146. 

Lalchandv. Lakshman (1904) 28 Bom. 466. 
Mauttg Po Yin v. Maung Tei Tu (1925) 2 

\ 5 ?i. D * aram Ch and v. Manii Sahu 
(1913) 16 C. L. J. 436; Mathura Mohan 
v. Ram Kumar (1917) 43 CaL 790. 

Sohan Lai v. Mohan Lai (1928) 50 All. 986. 
Bisvanath Prasad v. Chandra K or ay an 


Chowdhury (1921) 48 Cal. 509, 48 I. A. 

(m) Ha I* ciTsw p£? v ‘ Ha,uiasi Debi (,914 > 

(») • Ramalalbyamal, A. I. R. (1934, 

to) "f&S 
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the second alternative, void by reason of the execution of a non-registered deed 
of sale (;;)• Even though the unregistered instrument did not confer on the 
purchaser any title, he could fall back on his title by delivery (q). A transfer 
effected by an unregistered deed of sale followed by delivery, has priority over one 
effected by a subsequent registered deed (r). An unregistered deed with 
delivery of possession is not destructive of the transaction. It has been 
held by the Calcutta High Court that the document does not confer title and is 
merely evidentiary, but having regard to section 91 of the Evidence Act it may be 
the only admissible evidence of tho nature and torms of the transaction, though 
that section would not include proof of the fact of delivery of possession («). A 
similar view was adopted by the Allahabad (f), Lahorg (u) and Patna ( v ) High 
Courts and also by Macleod, J., in a Bombay case (u>). The opposite view was 
taken by the Madras High Court ( x ) and the Rangoon Chief Court ( y ). The 
authorities were reviewed at length by the former Court in Kuppuswami v. Chinna- 
stvami ( 2 ) in which the Court came to the conclusion that a sale of property less 
than Rs. 100 in value, if in writing, has to be registered, observing that the 
expression “ sale by delivery of property ” should be construed as comprising 
a case whore tho parties agree that the transaction should be effected by delivery, 
and would not include a case whore they agreed to reduce to the form of a document 
the terms of the sale. The moment the parties reduce the terms to writing, the 
transaction cannot correctly be described as a sale by delivery of the property. 
The conflict has now been set at rest by the proviso to section 49 of the Indian 
Registration Act (a). It should be observed that this method of transfer of 
ownership by delivery does not apply in tho cases of reversion or other intangible 
thing obviously as they are not capable of delivery. In the Punjab, whether the 
property bo tangible, immoveable property or an intangible thing or reversion, even 
an oral sale is valid as tho Act is not applicable there (6). 

Sale with condition for reconveyance. — A property is conveyed with a condition 
that on the sale consideration being repaid it shall be reconveyed. Payment of 
money into Court is as valid as payment or tender to the person entitled to receive 
it or to his account in a bank (c). 

Rule of perpetuities. — A contract to convey or reconvey immoveable properties, 
whenever demandod for a certain amount, is only a personal contract and does not 
create any interest in immoveable property and is therefore enforceable and not 
void as contravening tho rule against perpetuities (d). In such a case, the document 


(P) Imamuddin v. Ramzan Chaudri, A. W. N. 
(1885) 201 ; Daya Ram v. Sita Ram, A. I. R. 
(1925) All. 206; Kothari Narsimha Raju v. 
Uhupati Raju (1915) 29 M. L. J. 721. 

(< 7 ) A ft. Rupa Telin v. Hisamber Telin (1892) 8 
C. I*. L. R. I ; Harlasla v. Bapu (1922) 18 
NaK- 8. 

(r) Oanga Narain Gope v. Kali Churn Goa/a 

E 22 Cal. 179 ; Sharfudin v. Govind 
ji (1903) 27 Horn. 452; Krishnamma 
v. Suranna (1893) 16 Mad. 148; see 

see. 3, explanation II of the Transfer of 
Property Art. 

(i) Sheikh Jaman v. Mohammad Nobinoas (1917; 
21 C. \\\ N. 1149; Ganga Narain v. Kali 
Charan (1895) 22 Cal. 179. 

(/) Daya Ram v. .Sifa Ham, A. I. R. (1925; All. 
206 ; Jhampu v. Kutramani (1917) 39 All. 
696 ; Hablbun- Rahman v. Rasul Batuli 
(1921) 19 A. L. J. 376. 

(w) Qador Baksh v. Mangha Mai, A I. R (1923) 
Uh 495 

(v) Keshwar v. Sheonatulan, A. 1. R. (1929) Pat. 


620. 

(u>) Diual Parmanshah v. Dharma Rajaram 
(1918) 41 Horn. 550. 

(x) Muthukaruppan v. Muthu Samban (1915) 38 

Mad. 1158. 

(y) A/a Kyan v. Maung Min Din, A. I. R. (1929) 

Rang. 259. 

(*) A. I. R. (1928) Mad. 546. 

(a) Sec. 10, Transfer of Property (Amendment) 

Supplementary Act, XXI of 1929 ; see 
Thayaratnmal v. Lakshmi A mmol (1920) 43 
Mad. 822. 

(b) Udho Das v. Mehr Baksh, A. 1. R. (1933) 

Lah. 262. 

(c) Mohammad Yawar Husain v. Hakim Wasir 

Hasan, A. 1. R. (1927) Oudh 159 ; Shumesh- 
war Dat Singh v. Kamta Singh, A. I. R. 
(1925) Oudh 533. 

(d) Avula Charamudi v. Mariboyina Raghavulu 

(1916) 39 Mad. 462 ; South Western Railway 
v. Associated Cement Manufacturers (1900), 
Ltd. (1910) 1 Ch. 112, followed- 
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giving to the vendor rights, contrary to those parted with, should bo registered, if 
the sale deed is also registered as affecting property of a value not less than Rs. 100 (e). 
But a covenant, contained in a deed of salo of immoveable property, which purported 
to impose upon the purchaser and his representatives indefinitely, an obligation in 
the event of their wishing to sell property purchased, to communicate their intention 
to the vendor or his representatives and to confer on the latter a right to pre-empt 
is void as offending the law against perpetuities (/). 

Avoidance of sale. — Where a transfer of property of a value over Rs. 100 has 
boon offected by a registered instrument it can only be avoided by a registered 
instrument unless equitable relief for its cancellation is sought ( fj ) and so also 
a document which gives to the vendor rights, contrary to those parted with in the 
salo deed (h). But section 54 does not permit an agreement to reconvey to be 
pleaded in bar to the purchaser’s right to recover possession (i). 

Offer to give first opportunity to purchaser. — This is not a contract to sell 
property and unless perfected by acceptance, is not binding. By itself there is 
nothing in this offer to compel the offeree to purchase (j). 

Delivery. — According to paragraph 4 of the section, delivery takes place when 
the sollor places the buyer or such person as the buyer directs, in possession of the 
property. Delivery may bo actual or constructive, or both. If the property is 
vacant, the buyer can be placed in actual physical possession, but if it is occupied 
by tenants, possession would have to bo constructive, as by asking the tenants to 
attorn to the buyer. Or the buyer may be already in possession in his capacity 
as a tenant or mortgagee. Delivery is deemed to bo made, provided the vendor 
by appropriate acts or declarations, converts tho position of the purchaser as tenant 
or mortgagee into purchaser (Ar), for possession under an encumbrance together with 
an agreement to sell, is equivalent to delivery of possession under section 48 of the 
Indian Registration Act (l). In actual practice possession is obtained by entering 
on a part in the name of the whole (m). A Full Bench of the Allahabad High 
Court in Sohan Lai v. Mohan Lai (n), following the decision of the Calcutta High 
Court in Sibendrapada Bannerji v. The Secretary of State for India in Council (o), 
has taken the view that if property is already in possession of the transferee, there 
could bo no delivery without first asking the transferee to vacate the property and 
that delivery under this section meant actual delivery and not constructive delivery. 
Tho Full Bench was dealing with the transfer of the oquity of redemption of 
tho mortgagor. The Court held that tho document did not effect a change in title, 
there being no delivery of the property. No title passed even if such interest bo 
regardod as tangible, immoveable property and that if such interest were intangible 
property, it was compulsorily rogistrable under section 54 and that there was no 
distinction between a simple mortgage and a usufructuary mortgage. This view, 
however, does not seem, with duo respect, to be a correct exposition of the law* ( p ). 
Further, such a view would make property of a value less than Rs. 100 compulsorily 


U) Gopi Ham v. Jeot Ham (1903) 45 All. 478. 

(/) Bala v. Sadashiv (1921) 23 Bom. L. R. 1066. 
( S ) Ehtisham All v. Jamna Prasad f 1922) 24 
Bom. L. R. 675. 

( h ) Bala Kandappa v. Sadashiv Hart (1921) 23 
Bom. L. R. 1066. 

(») Timangowda v. Beneguwda (1915) 39 Bom. 
472. 

(;') Govindasu'ami Pillai v. Doraisicami Mudali, 
A. I. K. (1926) Mad. 120. 

(A) Palani v. Selambara (1886) 9 Mad. 267 ; 
Kannatt v. Krishnan (1890) 13 Mad. 324; 


Thakurdas v. Sobhachand (1916) 12 Nag. 
3; Muthukaruppan v. Muthu (1915) 38 
Mad. 1158. 

(/) Kannun v. Krishnan, (1890) 13 Mad. 324; 
Palani v. Selambara (1886) 9 Mad. 267. 

(m) Hanmanta v. Mir Ajmodin (1904) 6 Bom. 

L. R. 1104. 

(n) | (1928) 50 AU. 986. 

(o) (1907) 34 Cal. 207. 
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registrable. Yet another Court has held that for the purposes of section 54, there 
must bo a real delivery of property. Where deed is not registered, any sort of 
constructive possession is not sufficient. ( 7 ). There does not seem to he any reason 
why a request by the vendor to the purchaser to remain in possession in the capacity 
of a purchaser, should not be sufficient to pass title without recourse to the expedient 
of the purchaser quitting the property one moment and entering upon it at another. 
It is submitted that an arrangement by which the legal nature and character of 
the previous possession is put an end to and subsequent possession treated as one 
by the purchaser with absolute title is sufficient to satisfy the requirements of 
section 54 of the Transfer of Property Act. So far as delivery of possession is 
concerned there seems to be no difference between the provisions of section 48 
of the Registration Act and those of section 54 of the Transfer of Property Act. A 
correct view has been taken by the Court of Madras (r), the earlier cases of the 
Courts at Nagpur (*) and later by the Courts at Calcutta (/). 


Effect of contract for sale. X nder English haw, on a contract for sale of land 
the vendor parts with his rights and dominion over it. It is in equity no longer 
h»s. He is considered constructively a trustee for the purchaser and the latter as 
a trustee of the purchase-money for the vendor (n). This rule is followed in the 
Punjab (i>) where the Act is not in force. The land contracted to be sold is vendible 
and chargeable as his and capable of being encumbered and devised as his (w). 
The vendor, however, during his possession becomes a trustee without any 
qualification as soon as the title is accepted and the purchase -money paid (x). 
Under the Transfer of Property Act a contract for sale creates by itself no interest 
in such property (//). No change of ownership takes place, and the purchaser acquires 
no interest (z) in the property or any charge on the property (a) unless deposit is 
made. Even part-payment of the price or earnest makes no difference ( 6 ). The 
utmost right which is conferred upon the purchaser, is to enable him to call upon 
the vendor for possession and conveyance on payment of the purchase -money (c). 
The purchaser, however, can transfer or assign his benefits under the contract to 
a third party, so as to confor upon him the rights possessed by him and impose 
upon him the same obligation to which ho, the purchaser, is subject. The purchaser’s 
remedy is personal against the vendor or his assignee with notice of the agreement, 
either to enforce the contract by a suit for specific performance (d) or to claim 
damages. Where the vendor has sold the property to a bona fide purchaser for 
value without notice of tho agreement, the purchaser’s remedy is in damages. A 


( 7 ) Ml. Sarja v. Ml. Tulsi, A. I. R. (1928) Nag. 
93. 

(r) Sheik Dawood v A fuideen Dae ha Saheh (1925) 

48 M. L. J. 264 ; Muthu Karuppan v. 
Muthu Samban (1915) 38 Marl. 1158. 

(s) binanaih v. Man hod hi (1916) 12 Nag. 139; 

Thakurdas v. Sobhagchand (1916) 12 Nag. 3. 
(/) Sonai Chuiia \. Sonaratn Chutia (1916) 20 
C. W. N. 195 ; Kulachatuira v. Jogendra- 
chan dr a (1933) 60 Cal. 384 ; Gunga Xarain 
v. Kali Churn (1894) 22 Cal. 179; Hfitarjit 
Mahton v. Leakut Husain (1914) 18 C. \V. N. 
858 ; Hushmat v. I amir (1918) 23 C. \V. N. 
513. 

(u) Wall v. Bright (1821) 1 Jac. & W. 494, 37 
E. R. 456. 

{v) Tomlinson v. Harding , A. I. R. (1930) Lah. 
131. 

(w) Paine v. Metier (1801) G Vcs. 349, 31 E. R. 

1088. 

( x ) Ridout v. Fowler (1904) 2 Ch. 93. 

(y) Ishitardas v. Dosibai (1883) 7 Bom. 316; 

Hormasji v. Keshav (1894) 81 Bora 13: 


Shrulhar v. Chinlaman (1894) 18 Born. 
396 ; Patel Ranchod Morar v. Bhikabhai 
(1897) 21 Bom. 704 ; Hurnandun v. Jatcad 
AH (1900) 27 Cal. 468. 

(J) Gupi Ram v. Jeot Ram (1923) 45 All. 478 ; 
Ram Samp v. Hardeo , A. I. R. (1924) All. 
396; Basdeo Rai v. Jhagru Rai (1924) 46 
All. 333 ; Jaddar Nath Po^ldar v. Rup Lai 
Poddar (1906) 33 Cal. 967; Mating Shwe 
Goh v. Mating Inn (1917) 44 Cal. 542 P.C. ; 
Rajeshwar Prasad v. Anil Kerman Roy 
(1928) 55 Cal. 35; Ramasami v. Chinnan 
Asar (1901) 24 Mad. 449. 

(a) Krishnaji v. Sangappa (1925) 27 Bom. L. R. 
42 ; Mating Shu e Goh v. Maung Inn (1917) 
44 Cal. 542, 44 I. A. 15; Kanam v. 
Krishnam (1S90) 13 Mad. 324. 
lb) Mg Po v. Mg Tet , A. I. R. (1925) Rang. 68. 

(r) Hormasji v. Keshav (1894) 18 Bom. 13. 

Id) Mahdeo Chintaman v. Kirtikar (1899) 23 
Bom. 181 ; Ramasami v. Chinnan Asar 
(1901) 24 Mad. 449 ; Gangaram v. Laxman 
(1916) 40 Bom. 498. 
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suit for specific performance is not the purchaser’s only remedy. If there are no 
other facts operating to his prejudice, ho may successfully plead his contract for 
sale and the possession acquired under it (c). 'Hie agreement for sale transfers 
no estate, so that oven the right of a co-sharor cannot be transferred or assigned 
by such an agreement (/). It need not be registered even though the earnest or the 
whole of the purchase -money bo paid, for it does not operate to create or declare 
an interest but comes under clause (h) of the Registration Act, XVI of 1008, as u 
document merely creating a right to obtain another document which would, when 
oxecuted, create or declare an interest in immoveable property (;/). The purchaser 
is entitled to the benefit of an obligation arising out of contract and annexed to 
the ownership of immoveable property and such obligation may be enforced against 
a transferee with notice thereof or a gratuitous transferee (h). A registered 
contract for salo oporates as a sale, on fulfilment of conditions mentioned therein (»). 
On an agreement to soil property devised, the devisee can be called upon to pass 
a conveyance and receive the purchase-money (j). Having no direct right to the 
land, the purchaser cannot apply to set aside a sale under O. 21, r. 80 of the Code of 
Civil Procedure (k). Until salo, it is attachable at the instance of the vendor's 
creditors (/) though the Court purchaser could only take the judgment debtor’s 
right, title and interest oxisting at the date of sale, namely, subject to the equity 
in favour of the purchaser to compel specific performance (m). A distinction was, 
however, made when the vendor had delivered possession and received the 
purchase -money, though no registered deed was executed (w) ; also when property 
was in possession of a Muhomcdan widow under a decree for dower (o) and an award 
transferred the husband’s property to tho wife without a conveyance (p). A 
distinction has been observed between a contract of salo and a contract to sell, the 
former being an executed contract and tho lattor only executory. Salo creates a 
jus in rem, as it passes ownership immediately it is executed, and a contract to 
sell is a jus ad rem, for it only creates an obligation attached to tho ownership 
of property and does not amount to an interest therein ( q ). 

Contract for sale viewed hi the light of section 13 of the Specific Relief Act, I 
of 1877. — Section 54 provides that a contract for sale by itself does not create any 
interest in immoveable property. By section 13 of the Specific Relief Act, I of 
1877, it is provided that a contract is not wholly impossible of performance if a 
portion of its subject-matter existing at its date has ceased to exist at the time of 
the performance. Illustration (a) to the section renders it clear, that when a contract 
for sale is made, the purchaser becomes, as in English Law, tho owner of tho property. 
Inconsistent as the illustration to section 13 of tho Specifio Relief Act is with the 
provisions of this Act, it can have no application in casos to which the Transfer 
of Proporty Act applies. By virtue of section 55 (5) (c) of the lattor Act, the loss 

(/) Bobu Appaji v. Kassinath Saodba (1917) 41 
Bom. 438. 

(/) Rajcswar Prasad v. Anil Kumar Ray (1928) 

55 Cal. 35. 

(f) Kannan v. Krishnan (1890) 13 Mad. 324; 

Adakkalam v. Thrsthan (1889) 12 Mad. 

506; Chunilal v. Bomonji Mancherji (1883) 

5 Bom. 143; Pertab Chatider Ghost v. 
ilohtndranath Purkait (1890) 17 Cal. 291 ; 
explanation to section 17, Registration Act, 

1908. 

(A) See, 40, Transfer of Property Act, IV of 1882. 

(•) Kondu bin Katihoji v. Vishnu Moreshwar 
Bhatl 1913) 37 Bom. 53. 

If) Ganga Sakharam (1920) 22 Bom. L. R. 1396. 


(k) MahdtA) Chintaman v. Kirlikar (1899) 23 
Bom. 181. 

(/) Honnasji v. Keshav (1894) 18 Bom. 14. 

(m) Petr Mahmud v. Mahomal Ebrahim (1905) 

29 Bom. 234 ; Sobhagchand v. B hate hand 
(1882) 6 Bom. 193. 

(n) Karalia v. Mansukhram (1900) 24 Bom. 400; 

explained in iMlchand v. Lakshman (1904) 
28 Bom. 466. 

(o) Ram Baksh v. Mcghlani Khanam (1904) 26 

All. 266. 

(P) Muhammad Talib v. Inayati Jan (1911) 33 
All. 683. 

(q) Shib Lai v. Bhagiran Das (1889) 11 All. 245. 
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or destruction referred to in the above illustration, would be borne by the vendor, 
the ownership of the property not having passed to the buyer. 

Agreement for sale contemplating execution of a formal agreement.— It appears 

to be well settled that if the document by which the parties have made the contract, 

contemplates execution of a further contract between the parties, it is a question 

of construction whether the execution of the further contract is a condition or 

term of the bargain (r) or whether it is a mere expression of the desire of the parties 

as to the manner in which the transaction will go through (s). In the former case 

there is no enforceable contract ; in the latter it is a binding contract ( t ). An 

agreement, which provides that, the vendor is willing to sell a leasehold house subject 

to the preparation by his solicitor and completion of the formal contract, is not 

fmal (*/). Holding in Rossdale v. Denny (r) that an offer “ subject to formal contract 

to embody such reasonable provisions as solicitor may approve, was conditional 

and not a binding contract,” Russell, J., in summing up the authorities stated 

as follows:— “If upon the true construction of the documents, the reference to a 

formal contract amounts to an expression of a desire on the part of one or other 

of the parties, or both, that their already complete contract should be reduced 

into a mere formal shape, then the fact that no such contract has been executed is 

no defence to the action, but the original and complete contract survives and may 

oe enforced. If, on the other hand, the true construction of the documents is this, 

that either the offer or the acceptance was conditional only, then the non-execution 

of a formal contract affords a defence to the action, upon the ground that the parties 

really did not intend to be bound until a formal document hadin fact been executed.” 

Documents may upon their true construction, amount to a binding contract 

enforceable by specific performance, although they provide for the preparation of 

a contract by a vakil, and that provision with other terms of the agreement is 

described as a condition. The mere fact that persons wish to have a formal 

agreement drawn up, does not establish the proposition that they cannot be bound 

by a previous agreement. The reservation in respect of a formal document to be 

prepared by a vakil, only means that it should be put in proper shape and in legal 

phraseology with any subsidiary term that the vakil may think necessary for 

insertion in a formal document (w). A contract of sale, according to section 37 

of the Indian Contract Act, IX of 1872, is enforceable against the representatives 
of the contracting parties ( x ). 

Party having notice of a prior contract for sale cannot by a subsequent purchase 
override it. A contract for sale of immoveable property creates neither a charge 


(r) Hawkesworth v. Chaff ey (1886) 55 L. J. Ch. 
335 (subject to formal contract being 
approved) ; Page v. Norfolk 
(1894) 70 L. 1. 781 (offer made subject to 
approving a detailed contract to be entered 
into); Saule Fe Land Co., Ltd. v. Forestal 
Land, Timber & Kailway Co., Ltd. (1910) 
26 1 . L. K. 534 (oiler "subject to formal 
contract to be approved "); Lloyd v. Non-ell 
(1895) 2 Ch. 744 (subject to prepara- 
tion by vendor’s solicitor and completion 
of formal contract) ; Haricliand Mandaram 
v. Gnvind Laxman (1923) 50 1. A. 25; 
l-tlby v. Honnsell (1896) 2 Ch. 737 (offer if 
accepted purchaser would " sign contract 
on auction particulars " and acceptance 
communicated " subject to contract as 
agreed”); Clerk v. Robinson (1903) 51 
W. K. 443 (vendor accepted purchaser’s 
Oder ” subject to the conditions of sale 
an 1 an agreement ”). 


(s) Bolton Partners v. Lambert (1889) 41 Ch. D. 
295 (acceptor will instruct his lawyers to 
prepare the necessary document) ; North 
v. Percival (1898) 2 Ch. 128 (“heads of 
agreement " made " subject to approval of 
conditions and form of agreement by 
purchaser’s solicitor"); Allen (A. H.) 
& Co., Ltd. v. Whiteman (1920) 89 L. J. 
Ch. 534 (" we arc prepared to accept offer 
kindly forward contract in due course ’’). 
t on Hatzfeldt Wildenburg v. Alexander (1912) 

1 Ch. 284 ; Rossdale v. Denny (1921) 1 Ch- 
57 ; Love Steicart, Ltd. v. Instone & Co., 
Ud. (1917) 33 T. L. R. 475; Bromet v 
Neville ( 1909) 53 Sol. Jo. 321. * 

u) Lloyd x. Nowell (1895) 2 Ch. 744. 

v) (1921) 1 Ch. 57. 

w) Haricliand Mancharatn v. Govind Luxman 

(1923) 47 Bom. 335, 50 1. A. 25. 

(r) Avula Charamudi v. Marriboyina Raghavulu 

(1926) 39 Mad. 462 


«) 
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nor an interest in immoveable property, but it gives the obligee the benefit of an 
obligation to execute a conveyance under section 40, clause 2, which may be enforced 
against a transferee with notice of that obligation. Such transferee ia in the position 
of a trustee for the obligee, and cannot profit by his conveyance, except to stand 
in the shoes of the vendor and receive the balance of the purchase-money due, on 
payment of which, ho has to convey to the defendant and is subject to the liability 
of having a decree against him passed for specific performance of the contract. 
The authorities establish that a person who has notice of an agreement for sale of 
immoveable property cannot, with notice of such contract, by entering into a 
contract for sale with the vendor, defeat the rights of the prior purchaser even by 
obtaining a registered conveyance and possession of the property (»/). The principle 
is based on the doctrine of notice. Section 40 of the Transfer of Property Act 
enacts that where a third person is entitled to the benefit of an obligation arising 
out of contract and annexed to the ownership of immoveable property not amounting 
to an interest therein or an easement therein, such obligation may be enforced against 
a transferee with notice thereof, hut not against a transferee for consideration 
and wi thout notice of the obligation . Analogous provisions are made in section 
27 (b) of the Specific Relief Act (:) and section 1)1 of the Indian Trust Act (a). 
The latter statute regards such obligation as in the nature of a trust, while the former 
empowers a Court to decree specific performance ef the contract against any person 
claiming under a party thereto, by a title arising subsequently to the contract, 
oxcept a transferee (1) for value, (2) in good faith, and (3) without notice of the 
original contract (/>), the burden of proving which, lies on such transferee. For when 
a party claims exemption from a general provision of law, the onus lies on him to 
prove that ho comes within the exception (r). Very little evidence and in certain 
circumstances, a mere denial on oath regarding want of knowledge of the plaintiff’s 
contract, would discharge this onus and shift it on the plaintiff ( d ). In this 
sub-section the word “ transferee ” is not used in the wide sense as meaning a 
person to whom a conveyance has been made. Registration of a conveyance is 
contemplated by the Legislature (e) and the words “ any other person claiming 
under him by a title arising subsequently to the contract ” includos the heirs and 
legal representatives of a deceased party to a contract (/). In order to establish 
that he is a bona Jide purchaser for value, a subsequent purchaser must prove, when 
the plaintiff claiming under a prior contract is in possession, that ho inquired of 
tho nature of his possession from the plaintiff (q). When a decree is passed in a 
civil suit against a defendant and his property sold in execution, the purchaser 
acquires a good title, though tho decree be afterwards set aside. But in case of a 
Hale by a Revenue Court for arrears of assessment, if it should turn out that tho 
laud was not liable to assessment, the sale would bo set aside. In tho latter case 
the plea of purchase without notice will not be available (A). Nor can the 


(vj Woman v. Dhondiba (1880) 4 Bom. 126- 
Chutulu Salh Roy v. It hoy rub Chu-iltr 
(1883) 10 Cal. 250; Chun Ur v. Krishna 
(1883) 10 Cal. 710; Kaiar v. Ismail (1333) 

T-iai ; 119 : Kwnan v Krishnan (1890) 
13 MaO. 324; Diwan Singh v. Iilht Singh 
(1897) 19 All. 193 ; H initial v. Vaiu Uy 
(1912) 33 Bom. 446; Sanbat R.ii v. 
Dhaunkal Singh (1918) 33 All. 181; 
Gangaram v. Laxmxn (1916) 40 Bom. 498; 
Gaurishankar v. Ibrahim Ali , A. I. R. 
(1929) Nag. 298. 

!*) 1 of 1877. 

(•*) 11 of 1832. 

>b) Himatlal v. Vasuieo (1912) 33 Bom. 446; 
Hem Chandra v. Amiyabala (1925) 52 Cal. 


121 ; Harunandan v. Jaw ad Ali (1900) 27 
Cal. 468 ; N amasivayam v. Sellayappa 
(1895) 18 M id. 43 ; Nanbat Rai v. Dhaunkal 
Singh (1916) 38 All. 184. 

(f) I Ism Chm Ira v. Amiyabala (1925) 52 Cal. 

121 . 

(d) RamUni Singh v. Gumani Raut, A. 1. R. 

(1929) Pat. 300; Hemchandra v. Amivabala 
(1925) 52 Cal. 121. 

(e) Lrknath v. Shah Wahib, A. I. R. (1930) Pat. 

181. 

(f) U. Dun III vo v. Mating Aw, A. I. R. (1929) 

Rang. 274. 

(g) Ram Uni Singh v. Gumani Raut , A. I. R 

(1929) Pat. 300. 

(h) Mahaicv v. Sadashiv (1921) 45 Bom. 45, 


S 54 



378 


THE TRANSFER OF PROPERTY ACT. [CHAP. HI. 


S. 54 subsequent registered purchaser plead as a bar to a suit against him, a prior decree 
obtained in a suit for specific performance against his vendor by the original 
purchaser (i). I he proper form of decree in sucli cases is to direct the subsequent 
purchaser to execute a conveyance to the plaintiff (j). Registration of the original 
contract, according to the Bombay (k) and Allahabad (l) High Courts is notice, 
whilst the Calcutta (m), Madras ( n) f Central Provinces (o) and Burma Courts 
have held that registration of itself is not notice. The Judicial Committee adopted 
the view of the Courts of Calcutta and Madras that it depended upon the circum- 
stances of each case whether registration was or w*as not notice in itself (p). The 
subject of notice is further elucidated by two illustrations to section 27 of the 
Specific Relief Act. The one runs thus “ A contracts to sell land to B for 
Rs. 5,000. A afterwards conveys the land for Rs. 6,000 to C who has notice of 
the original contract.” The other is as follows : B takes possession of the land. 
Afterwards A sells it to C for Rs. 6,000. C makes no inquiry of B relating to his 
interest in the land, B s possession is sufficient to affect C with notice of his interest, 
and he may enforce specific performance of the contract against C.” This 
authoritatively declares the law in accordance with the leading case of Daniels v. 
Davison ( q ). The notice referred to in the above referred cases, does not in each 
instance appear to have consisted solely in registration but in possession as well, 
as to which, the general consensus of opinion of all the High Courts, following 
English decisions, appears to be that possession, if not notice, is at least very cogent 
evidence of notice which a purchaser cannot with safety disregard, as the terms 
on which that person is in possession, are circumstances giving him an equity 
repelling the claim of a subsequent purchaser, who made no inquiry as to the 
nature of his possession and that section 50 of the Registration Act (XVI of 1908) 
does not do away with the effect of notice in favour of the registration to which 
cwteri8 paribus it gives preference (r). It appears to be the result of the Bombay 
decisions that no purchaser can protect himself merely by registering his document 
of title against the title of a person in possession of the subject-matter and if he 
ignores that possession and fails to make inquiry into its nature and origin he will 
be affected by all the equities which the person in possession is proved to have (*). 
When a person has possession of another man’s property, the legal character in 
which he holds it, is to be determined by his animus ( t ). A purchaser put into 
possession under an oral sale is entitled to call for a registered deed and a subsequent 
registered sale deed confers no title on the subsequent purchaser having notice of 


(•) Gaffur v. Bhicaji (1902) 26 Bom. 159. 

(;) Gaurishanker v. Ibrahim Ali, A. I. R. (1929) 
Nag. 298. 

(*) Lakshtnatxdas v. Dasrat (1882) 6 Bom. 168; 
Dundaya v. Cheixbasapa (1885) 9 Bom. 
427 ; Chintaman v. Darappa (1890) 14 
Bom. 506; Narayan v. Bapu (1893) 17 
Bom. 741 ; Balamukandas v. Moli Narayan 
(1894) 18 Bom. 444 ; Chutxilal v. Ram - 
chattdra (1898) 22 Bom. 213; Dina v. 
Nalhu (1903) 26 Bom. 538, but sec Got - 
dhandas v. Mohanlal (1921) 45 Bom. 170. 

(/) Churamatx v. Balli (1887) 9 All. 591; Mata 
Din v. Kazim (1891) 13 All. 432 ; Janki 
Prasad v. Kishen Dat (1894) 16 All. 478; 
Nand Kishore v. Anwar Husain (1908) 30 
All. 82. 

(m) Bunwari v. Ramjet (1902) 7 C. W. N. 11 ; 
Joshua v. Alliance Bank of Simla (1895) 
22 Cal. 185 ; Inderdawatx v. Gobitxd Lai 
(1896) 23 Cal. 790 ; Preonath v. Asutosh 

n 27 Cal. 358. 

aun Mull v. Madras Building Com- 


pany (1892) 15 Mad. 268 ; Madras Building 
Company v. Rowlandson (1889) 13 Mad. 
383. 

(o) Sukhnandan v. Sadaram (1899) 13 C. P. L. R. 
43. 

(P) Tilakdhari Lai v. Khedan Lai (1921) 48 Cal. 
1. 47 I. A. 239; Nasir Khan v. Tara 
Chand, A. I. R. (1927) All. 357. 

(<7) (1809) 16 Ves. 249, 33 E. R. 978. 

(r) Ram Autar v. Dhanauri (1886) 8 All. 540; 

Dundya v. Chcnbasapa (1887) 9 Bom. 427 ; 
Nani Bibee v. Hafixultah (1883) 10 Cal. 
1073; Krishnamma v. Suranna (1893) 16 
Mad. 148; Sharfuddin v. Govitxd (1903) 27 
Bom. 452 ; Babur am v. Madhab Chandra 
(1913) 40 Cal. 565; Faki Ibrahim v. Faki 
Gulam (1921) 45 Bom. 910. 

(s) Faki Ibrahim v. Faki Gulam (1921) 45 Bom. 

910; Sharfuddin v. Govind (1903) 27 Bom. 
452. 

(t) Gaurishankar v. Ibrahim 4li t A. I. R. (1929) 

Nag. 298. 
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the first sale (u). Explanation I added to the definition of notice, deals with 54-55 

transactions of which registration is compulsory while by explanation II possession 
is notice of title. 

Whether an agreement for sale followed by possession but not by registered 
conveyance is a valid defence to a suit for ejectment. — The question was answered 
in the affirmative by a Full Bench of the Bombay High Court, where the vendor 
sought to recover possession and there were no facts operating to his prejudice. It 
was a valid defence to the suit, that the vendor had agreed to sell the property 
to the purchaser, the agreement being at the date of the suit still capable of specific 
performance, although there was no registered conveyance to the defendant, who 
had taken possession and was willing to perform his part of the contract (a). The 
same question arose before a Full Bench of the Madras High Court which held that 
part-performance by way of delivery of possession and an enforceable right on 
the purchaser’s part to specific performance, are each good defences to an action 
for ejectment basod on the want of a conveyance (to). The same Bench was satisfied 
that the earlier cases (*) of that Court had been wrongly decided. The Madras 
Full Bench decision proceeded on the principle of part-performance, whilst the 
Bombay Full Bench decision was based on the fiduciary aspect of the vendor’s 
position and the impropriety of permitting him to succeed against his purchaser 
m a suit for possession. The same argument was applied where the purchaser in 
possession had allowed time for filing a suit for specific performance to expire (y). 

Earlier coses, however, had taken the viow that on account of non-payment ot 
the whole or part of the price, it was not open to a vendor having given possession, 
to rescind tho contract and recover possession, though lie may have a lien upon 
the property for the unpaid balance of tho purchase-money ( 2 ). The Privy Council 
answered the question in the negative in a case (a) where the point arose, before 

tho partial importation into India of tho doctrine of part-performance as enunciated 
in section 63A. 


Rights ami liabilities 
of buyer am! seller. 


55. In the absence of a contract to the contrary, 

the buyer and the seller of immoveable 
property respectively are subject to the 
. liabilities, and have the rights, mentioned 

m the rules next following, or such of them as are 
applicable to the property sold : 

( 1 ) The seller is bound — 


(a) to disclose to the buyer any material defect in 
the property or in the seller's title thereto of which 
the seller is, and the buyer is not, aware, and 


(11) Desibhai v. Ishwar (1920) 44 Bom. 5S6 • 

UPT** V ' R(tvji (,923) 25 Bom - l- R. 

(v) /i afrit Afrfriji v. Kashinath Sadoba (1917) 41 

it,! v. Rhagwansingh 

(1921 ) 45 Bom. 434. 

(u-) Viiyabattm Sugar Development Co., Ltd. v. 
Mulhuramareddi (1923) 46 Mad. 919 ; 
I enkayyamma v. Afrfra Rao (1916) 39 
Mai. 509; Mahomed Musa v. Ashore 
Kumar Ganguli (1915) 42 Cal. 801. 


(*) Ramanathan v Ranganaihan (1917) 40 Mail 
1134 ; Kurri V’eerareddi v. Kurri liafrireddv 
(1906) 29 Mad. 336. 7 

(y) Venkatesh Damodar v. Mallapfra Jihimafrfra 
(1922) 46 Bom. 722. VV 

(t) Mi iid in v. A varan (1888) 11 Mad. 263- 
Kesri v. Ganga Prasad (1882) 4 All. 168- 
Shtb Lai v. lihagwan Das (1889) 11 All! 
244. 

(a) Pxr Bakhsh v. Mahomed Tahee (1934) 58 
Bom. 650, 61 (. A. 388. 1 
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which the buyer could not with ordinary care 
discover ; 

( b ) to produce to the buyer on his request for examina- 
tion all documents of title relating to the property 
which are in the seller’s possession or power ; 

(c) to answer to the best of his information all rele- 
vant questions put to him by the buyer in respect 
to the property or the title thereto ; 

( d ) on payment or tender of the amount due in respect 
of the price, to execute a proper conveyance of 
the property when the buyer tenders it to him 
for execution at a proper time and place ; 

( e ) between the date of the contract for sale and the 
delivery of the property, to take as much care of 
the property and all documents of title relating 
thereto which are in his possession as an owner 
of ordinary prudence would take of such property 
and documents ; 

(/) 1° gi ve » being so required, the buyer, or such 

person as he directs, such possession of the pro- 
perty as its nature admits ; 

(g) to pay all public charges and rent accrued due in 
respect of the property up to the date of the sale, 
the interest on all incumbrances on such property 
due on such date, and except where the property 
is sold subject to incumbrances, to discharge all 
incumbrances on the property then existing. 

(2) The seller shall be deemed to contract with the 
buyer that the interest which the seller professes to transfer 
to the buyer subsists and that he has power to transfer the 
same. 

Provided that, where the sale is made by a person in 
a fiduciary character, he shall be deemed to contract with 
the buyer that the seller has done no act whereby the pro- 
perty is incumbered or whereby he is hindered from trans- 
ferring it. 

The benefit of the contract mentioned in this rule 
shall be annexed to, and shall go with, the interest of the 
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transferee as such, and may be enforced by every person 
in whom that interest is for the whole or any part thereof 
from time to time vested. 

(3) Where the whole of the purchase-money has been 
paid to the seller, he is also bound to deliver to the buyer 
all documents of title relating to the property which are 
in the seller’s possession or power; 

Provided that, (a) where the seller retains any part 
of the property comprised in such documents, he is en- 
titled to retain them all, and, (b) where the whole of such 
property is sold to different buyers, the buyer of the lot 
of greatest value is entitled to such documents. But in 
case (a) the seller, and in case (b) the buyer of the lot of 
greatest value, is bound, upon every reasonable request 
by the buyer, or by any of the other buyers, as the case 
may be, and at the cost of the person making the request, 
to produce the said documents and furnish such true copies 
thereof or extracts therefrom as he may require ; and in 
the meantime, the seller, or the buyer of the lot of greatest 
value, as the case may be, shall keep the said documents 
safe, uncancelled and undefaced, unless prevented from so 
doing by fire or other inevitable accident. 

(4) The seller is entitled — 

(a) to the rents and profits of the property till the 
ownership thereof passes to the buyer ; 

(b) where the ownership of the property has passed 
to the buyer before payment of the whole of the 
purchase-money, to a charge upon the property 
in the hands of the buyer, any transferee without 
consideration or any transferee with notice of the 
non-payment , for the amount of the purchase- 
money, or any part thereof remaining unpaid, 
and for interest on such amount or part from the 
date on which possession has been delivered • 

(5) The buyer is bound — 

(a) to disclose to the seller any fact as to the nature 
or extent of the seller’s interest in the property 
of which the buyer is aware but of which he has 
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S. 55 reason to believe that the seller is not aware, 

and which materially increases the value of such 
interest ; 

( b ) to pay or tender, at the time and place of com- 
pleting the sale, the purchase-money to the seller 
or such person as he directs : provided that, where 
the property is sold free from incumbrances, the 
buyer may retain out of the purchase-money, 
the amount of any incumbrances on the property 
existing at the date of the sale, and shall pay the 
amount so retained to the persons entitled thereto ; 

(c) where the ownership of the property has passed 
to the buyer, to bear any loss arising from the 
destruction, injury or decrease in value of the 
property not caused by the seller ; 

(d) where the ownership of the property has passed 
to the buyer, as between himself and the seller, 
to pay all public charges and rent which may 
become payable in respect of the property, the 
principal moneys due on any incumbrances sub- 
ject to which the property is sold, and the interest 
thereon afterwards accruing due. 

(6) The buyer is entitled — 

(a) where the ownership of the property has passed 
to him, to the benefit of any improvement in, or 
increase in value of, the property, and to the 
rents and profits thereof ; 

(b) unless he has improperly declined to accept 
delivery of the property, to a charge on the pro- 
perty, as against the seller and all persons claiming 

under him, to the extent of the 

seller’s interest in the property, for the amount of 
any purchase -money properly paid by the buyer 
in anticipation of the delivery and for interest 
on such amount ; and, when he properly declines 
to accept the delivery, also for the earnest (if 
any) and for the costs (if any) awarded to him 
of a suit to compel specific performance of the 
contract or to obtain a decree for its rescission. 
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^ n . 0m ^ ss i° n to make such disclosures as are men- 
turned m this section, paragraph (1), clause (a), and para- 
graph (5), clause (a), is fraudulent. 

Implied covenants between vendor and purchaser.— The section lavs down the 

mutual rights and obligations of the contracting parties, vis., the vendor and the 

purchaser respectively of immoveable property, unless the statutory obligation is 

egatived in the particular circumstances of the case, by reason of the terms of the 

ontract for sale. Both parties are governed by the rules laid down in the section. 

A vendor who desires to limit the rights of a purchaser must do so by explicit and 

plain conditions. The rules laid down.in the section are what are said to be implied 

covenants between the parties. An express covenant excludes an implied covenant 

Dut an express covenant to the contrary, relied on as a bar to the plaintiff’s claim to 

be indemnified under section 55 of the Transfer of Property Act, must be in plain 
and unambiguous languago (6). 

In the absence of a contract to the contrary.— The words “ in the absence of a 
contract to the contrary ” which appear in the first part of the section and control 
all the rules, mean that the general rules, by which the rights and liabilities of the 

;°:: 0ra “ P . U i Cha30rS “ re re8uUtea by thi3 not applicable when those 

rights and liabilities are governed by the express provisions of a contract between 
the parties (c). 

• O B . Uyer ’7 As 10 the word “ purchaser," “ though the words ‘ purchase ’ and 
purchaser may technically imply an acquisition of property otherwise than by 
eseent, in relation to a sale of land, they are commonly used as appropriate to the 
s go prior to actual completion by conveyance or transfer” (rf). 

of ?“ er ’’ in SeCtion 65 > clttuse (*) “ applied to the provisions 

B v ° ., i 86Cti °“’ ° a, ‘ m0an only a Poroon who has contracted 

the oemo Y. T y , mld - In sub -c | ausos (e) and (g) it seems, however, to mean 
the person who has not only contracted to sell but has also actually sold. In sub- 

danse (f) it seems to mean the same thing, where possession outfit naturalist, 

follow only on the completion of the sale, that is, in cases where a registered con- 

veyanco is necessary to convey title but it might include also a person who has only 

ontracted to sell when the dohvery of possession itself has to be made to complete 

the sale (as in the case of a sale of property worth less thon Rs. 100 and not effected 

Jum ™ g ret conveyance). In clause (2) the word “ seller ” seems to moan the 

parted with his title (e). g ' (1) ’ that ,3 ’ tt P er80n who haa Anally 

of F E 7 LaW ’~ It has boon observed by the Judicial Committee that the rules 
cdjnghsh Courts of Equity have no application to the sale of real esmts L Lower 

Clause (I), Sub-clause (a ) : Disclosure by Vendor. 

the *7.' ndmen, ;- Sub -° 1 ““» (a) of clause (1) was amended by Act 20 of 1929 bv 
the addition of the words “ or in the seller’s title thereto ” in order to give effect to 


«>) 


(0 

(<0 


Di ‘Z"? ar W /cc M (1911) 

IS c. VV. N. 655 ; Dcvst Ghtla v. Jivaraj 

Mukundas (1866) 2 Bora. H. C. 406. 

a v : is'""' (l9,7 > 

Per Jenkius, C. J., in the Bombay Tramway 


(t) 

if) 


0902) T i Co‘L 0m t\ S ‘;S! il "“ 
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S. 55 tlie decision that the expression “ material defect ” includes a defect in title to an 
estate (g). 

Ordinary care. — The words “ ordinary care ” in clause (a) of section 55 of the 
1 ransfer of Property Act mean that "a purchaser of property is under no legal 
obligation to investigate his vendor's title. But in dealing with real property, as in 
other matters of business, regard is had to the usual course of business and a pur- 
chaser, who wilfully departs from it in order to avoid acquiring a knowledge of the 
vendor’s title, is not allowed to derive any advantage from his wilful ignorance of 

defects which would have come to his knowledge, if he had transacted his business 
in the ordinary way ” (h). 


Material.— The word is nowhere defined in the Act. In order to entitle the 
purchaser to relief on the ground of defect in title or property such defect must be 
substantial and not trifling. The defect which can be cured or remedied or is of such 
a nature as not to interfere with the enjoyment of the property or retention of it 
against any adverse claimant, is not a defect which can be said to be material. A 
defect is material when the Court, on account of its existence, would not enforce 
specific performance at the instance of the vendor. In the words of Lord Justice 
Knight Bruce in Leyland v. Illingworth ( i ), a representation is materially incorrect 
when “ it is importantly otherwise than true,” though there may be no imputation 
of fraudulent or dishonest intention to anyone. Facts which are necessary for a 
purchaser to know in order to judge of the nature and value of the property are 
material (j). A defect which may be material to one set of circumstances may not 
be so to another. For instance, the existence of an underground current of running 
water could not be material when the property was purchased for residential pur- 
poses (k), but would be so when it was purchased for building purposes (/). A 
defect to be material must bo of such a nature that it might reasonably be supposed 
that if the buyer had been aware of it, he might not have entered into the contract 
at all, for he would be getting something different from what he contracted to 
buy (to). In order to be material, the defect must be such as would influence the 
purchaser in making up his mind to purchase the property or fix the price or agree 
to other conditions or restrictions in respect thereof. Material defect includes defect 
in title and when the defect is not apparent in the title-deed and the purchaser 
was not bound to make inquiries which would have led to the discovery of the defect, 
the vendor’s omission entitles the purchaser to avoid the contract (n). 


Disclosure of material defect in the property.— The difficulty here, as in a great 
majority of the cases which come before the Court, is not a difficulty as to what the 
law is but as to the application of the law. There is no doubt what the principle is, 
as to questions of this kind. It is the obvious duty of a vendor to make himself 
fully acquainted with all the peculiarities and incidents of the property which he 
is going to sell ; and when he describes the property for the information of the pur- 
chaser, it is his duty to describe everything which it is material to know, in order to 
judge of the nature and value of the property. It is not for him just to tell what is 
not actually untrue, loaving out a great deal that is true ; and leaving it to the pur- 
chaser to inquire whether there is an error or omission in the description or not (o). 


) Haji Lssa v. Dayabhai (1896) 20 Horn. 522. 

) Lallubhai v. Chimanlal (1935) 59 Dorn. 83; 
Manji Karimbhai v. Hoorba i (1910) 35 Bom. 
342 ; Bailey v. Barnes (1894) 1 Ch. 25. 

i) (1860) 2 De G. F. & J. 248, 45 E. R. 617. 

j) Brandling v. Plummer (1854) 2 Drew. 429. 

61 E. R. 785. 

(A) Shepherd v. Croft (1911) 1 Ch. 521. 


(/) In re Puckett & Smith's Contract (1902) 2 Ch. 
258. 

m) Lallubhai v. Chimanlal (1935) 59 Bom. 83. 

n ) Mahomed Siddiq v. Li Kan Shoo , A. I. R- 

(1925) Kang. 372; Hajee Essa v. Dayabhai 
(1886) 20 Bom. 522. 

(o) Brandling v. Plummer (1854) 2 Drew. 429, 
61 E. R. 785. 




sec. 55.] 


385 


NON-DISCLOSURE OF DEFECTS. 


Paragraph 1 (a) of section 55 imposes a statutory obligation on the vendor to 
disclose to the purchaser material defects (p) not only relating to the state and condi- 
tion of the property, but also as regards his own title subject to the qualification that 
the duty to disclose extends only to defects of which the seller is and the buyer is 
not aware (q) and which the latter on a careful observation could not discover (r). 
A defect may be either patent or latent. In order to bo patent, it must be either 
visible to the eye or arise by necessary implication through something v isible to the 
eye (*). There is no duty to warn the purchaser of doubtful claims. There is no duty 
on the part of the seller to disclose defects in title or existence of an encumbrance of 
which the buyer is aware ( t ). There is no duty on the seller’s part to make disclosures 
about matters of which the buyer is perfectly well aware or which relate to the tenure 
of the land. The evidence to prove knowledge on the part of the buyer cannot be 
said to vary or contradict the terms of the contract ( u ). Nor is there any duty to 
disclose matters which relate to the quality of the land. The rule of caveat e/nptor 
applies. It is the duty of the purchaser to exercise due care and ascertain for 
himself what ho is purchasing. For instance, there is no duty to disclose that a 
house is in a ruinous condition (v) or that there is a highway across the land (tv). 
Yet matters which are not visible on careful inspection and which are likely to 
influence the purchaser’s judgment must bo disclosed (x). Non disclosure on the 
sale of land of a fact material to the title of the property, stands on a different footing 
from non-disclosure of a fact relating to its quality. If the vendor gives particulars 
of the rents (y), or the rents and business (z) and the vendee says he will trust 
him and inquires no further, an action will lie; but if the purchaser makes inquiries 
no action will lie though the particulars be false because ho did not rely upon those 
particulars. Where property was described as “ of tho estimated annual value of 
£400” and was worth only £200 a year, it was hold that the statement being admitted- 
ly not dishonest, tho condition entitling tho purchaser to compensation for any 
error or mis-statement in tho particulars, did not apply (a). It was pointed out 
that the purchaser’s real complaint was not that tho property was not of the 4 ' esti- 
mated ” annual value of £400, but that £400 a year was too high a value. When 
a purchaser comes to Court for relief he must account for failure to attend to matters 
of such a kind which are open to observation (6). Ho is bound to exorcise a reason- 
able degroo of caution. Therefore if thoro bo anything in tho nature or circumstances 
of the representations made by tho vendor calculated to excite suspicion or to 
require explanation or investigation, ho is put upon his guard and must bear the 
consequences of his own neglect in not making further investigation. So if a pur- 
chaser not satisfied by tho representations made by tho vendor, takes upon himself to 
investigate tho truth of them and has a full and fair opportunity of testing thoir ac- 
curacy he cannot afterwards say that tho investigation inado by him was loosely or 
c arelessly made or his so licitor acted in a cursory manner (c). If tho misrepresentation 

( P ) Nottingham Patent Brick & Tile Company 
v. Butler (1886) 16 Q. B. D. 778; Carlish 
v. Salt (1906) 1 Ch. 335; In re Jackson 
& linden's Contract (1906) 1 Ch. 412; 

Halkett v. Dudley (1907) 1 Ch. 590. 

(q) Ramasubba v. Muthiah, A. I. K. (1925) 

Mad. 968. 

(r) Harilal v. Mulchand (1928) 52 Bom. 883. 

(*) Yandle & Sotis v. Sutton, Young v. Same 

(1922) 2 Ch. 199. 

(0 Ramasubbu Iyer v. Muthiah Kone, A. I. K. 

(1925) Mad. 968. 

(“) Ramasubbu v. Muthiah, A. I. R. (1925) Mad. 

968. 

(v) Keates v. Earl Cadojan (1851) 10 C. B. 591 ; 

Cook v. Waugh (1860) 2 L. T. 784. 

25 


( w ) Oldfield (or Bowles ) v. Round (1800) 5 Ves 

508, 31 E. R. 707. 

(x) Lucas v. James (1849) 7 Hare 410, 68 E. R. 

170; Re. Puckett & Smith's Contract (1902) 
2 Ch. 258. ' ' 

(y) Lysney v. Selby (1705) 2 Ld. Raym. 1118, 

92 E. R. 240. 

(*) Dobell v. Stevens (1825) 3 B. Sc C. 623, 107 
E. K. 864 ; Pilmore v. Hood (1838) 5 Bi e 
N. C. 97, 132 E. R. 1042. 8 

(а) Re. Hurlbalt & C hay tor's Contract (1888) 

57 L. J. Ch. 421. ' 1 

(б) Loundes v. I^tke (1789) 2 Cox. Eq. Cas. 363 

30 E. R. 167. 

(c) Clarke v. Mackintosh, Mackintosh v. Clarke 
(1862) 4 Gifl. 134, 66 E. R. 651. 
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is in. respect of some fact which is patent, or the truth of which is ascertained 
by the slightest inquiry, and the purchaser does not choose to inquire, he 
will be compelled to perform the agreement. Even in these cases, the argument 
sounds bad in the mouth of the vendor, “ I made a representation which was false, 
and you chose to believe me instead of doubting me and relying upon your own 
inquiries ” (d). Specific performance was decreed, where the sale plan, accurately 
describing the existing state of the property, would not carry the case higher than a 
view of the property by the purchaser (e). 

Similarly, objection by an auction purchaser, who through carelessness did 
not choose to inquire about a way round and across a meadow, was not upheld (/). 
It was not a latent defect. Nor is it a valid objection where land was recommended 
as well drained, because the purchaser had failed to inquire by whom it was drained, 
as the draining had to be paid for (g). So a purchaser unacquainted with the locality, 
purchased a house described as situate in 39, Regency Square, while in fact it was 
on a street leading from that square to another, specific performance was decreed 
as the house was well known as 39, Regency Square (/»). If a vendor is guilty of 
concealment, no specific performance would be decreed. Concealment to be fraudu- 
lent and material must be a concealment of something that the party concealing 
was bound to disclose (?). Where there has been concealment of a material fact, 
though it may not amount to affirmative fraud, and though there has been no evic- 
tion, a Court of Equity will grant relief (j). It has never been held that a man is 
obliged to take a thing with compensation when the thing is substantially and mate- 
rially different from that, which he was induced by the representations made to him 
f o believe that he bought (k). Specific performance was not decreed when the 
defence was that the vendor gave no notice of the necessary repair of a wall to 
protect the estate from the river Thames, which would be an outgoing of £60 per 
annum ( l ). 


Unless the contrary is stated, contract of sale of land will be deemed to imply 
that the property is to bo sold with vacant possession, so that existing leases or 
tenancies must be mentioned in the particulars of sale, or in the case of private 
contract, be roferred to in the agreement (in). A purchaser entered into an agreement 
for tho purchase of a property, which ho desired to occupy by a particular day, about 
which tho vendor was apprised. The vendor, however, concealed from the pur- 
chaser tho existence of a leaso, which precluded the purchaser from occupying the 
promises as contemplated by him. In a suit by the purchaser to rescind the contract, 
it was held that the vendor had been guilty of fraud within the meaning of section 17 
of tho Indian Contract Act, by actively concealing a fact which was material for the 
purchaser to know and the purchaser was induced thereby to purchase. The fact that 
the purchaser by the oxerciso of ordinary diligence might have ascertained the truth, 
affords no answer to a suit to recover tho purchase-money. Such a case does not 
fall within tho exception to section 19 of the Contract Act (n). A vendor cannot 
escapo liability on tho ground that tho contract was negotiated through an agent. 
If an agent, commissioned by a vendor to describe his property and to state the facts 
and circumstances affecting its value, so as to bind tho vendor, makes false statements 


(d) Per Lord Chelmsford in Colby v. Gadsden 

(1867) 17 L. T. 97. 

(e) Fewster v. Turner (1842) 11 L. J. Ch. 161. 

(/) Oldfield (or Howies) v. Round (1800) 5 Ves. 

Jun. 508, 31 E. R. 707. 

(w) Ward v. Moss (1867) 16 L. T. 91. 

X) White v. Bradshaw (1851) 18 L. T., O.S. 183. 
(♦) Irvine v. Kirk Patrick (1850) 17 L.T. O. S. 32. 
(j) Mosiyn v. The West Mostyn Coal & Iron 


Company, Ltd. (1876) 1 C. P. D. 145. 

(A) Re. Arnold, Arnold v. Arnold (1880) 14 Ch. D. 

270 ; Jacobs v. Retell (1900 2 Ch. 858. 

(/) Shirley v. Stratton (1785) 1 Bro. C. C. 440, 
28 E. R. 1226. , 

(m) Encyclopedia of Form*, 1st Ed., Vol. 12, 

p. 32. . 

(n) Morgan v. The Government of Hyderabad 

(1888) 11 Mad. 419. 
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as to description or value, though not instructed so to do, which the purchaser is led 
to believe and upon which the purchaser relies, the vendor cannot recover in an 
action for specific performance. The false statement made by the agent being 
within his authority, was sufficient to vitiate the contract (o). A vendor knowing 
of a defect in his title is not entitled either by himself or by his agent to put forward 
conditions of sale, which are to force upon a purchaser a title which ho knew was 
bad but which he did not disclose (p). The same doctrine applies to India. 

A purchaser having been evicted, from a portion of the house under a decree, 
which had not been disclosed by the vendor, lie was hold entitled to damages for 
fraudulent concealment (q). But the law as regards latent defects is different. If the 
vendor at the time of the contract does not know’ the existing defect in the estate, 
the Court will enforce the contract. It would be otherwise if the defect be known 
to the vendor but which a provident purchaser could not discover (r). There is, how- 
ever, no duty to disclose an intimation by a tenant that ho would leave at the end 
of the year, the tenant not having given formal notice (.v). Nor need the vendor 
disclose a deed acknowledging that the vendor is not entitled to access of light over 
the land of a third person (/). There is no such tiling known to the law as an inchoate 
easement and a contract for sale of land with windows overlooking the land of a 
third party, implies no representation or warranty that the windows are entitled to 
the access of light over the land or that oven the proscriptive period is running. The 
existence of an agreement, which prevents the statutory period of prescription begin- 
ning to run, does not create an encumbrance on the property and the non-disclosure 
of such an agreement does not invalidate the contract. A clauso in such an agree- 
ment that the owner of the buildings will block up the windows, is an affirmative 
covenant only and cannot be enforced against subsequent purchasers under the 
doctrine of Tulk v. Moxhay ( u ). A further clauso in such an agreement that the 
adjoining owner may enter and build up the windows in default of the owner of the 
buildings doing so, is a mere revocable licence and does not give the adjoining owner 
any interest in the land, and if it did give such an interest, it would be void as a 
perpetuity. None of the points mentioned above makes the title too doubtful to be 
forced upon a purchaser (v). 


A landlord’s notices to repair containing material facts must bo disclosed. On 
July 31, 1924, defendant purchased from plaintiff tw o leasehold houses and paid a 
deposit. Completion was fixed for August 21, 1924. Under tho lease the vendors 
were bound to do the inside and outside repairs. Tho conditions of sale provided 
that the purchaser should execute all necessary repairs. In due course requisitions 
on title wore delivered, which included one, asking whether notices from landlords 
had been served on tho property. Tho answer was that the vendors were not aware 
of any. This answer, though made in good faith, was not true. In fact the vendors 
had received landlord’s notices on July 7, 1924, calling upon them, within three 
months of July 4, 1924, to make good the dilapidations found to have accrued on 
the premises ‘ as per the schedule hereto annexed.” The mistake was soon dis 
covered and the vendors on August 20, 1924, sent copies of the notices to the pur- 
chaser, who then doclmed to complete, u nless tho vendors complied with tho notices 


(©) Mullens v. Miller (1882) 22 Cb. I). 194. 

( P ) Heywood v. Mallalieu (1883) 25 Ch. D. 357. 
<< 7 ). Gajapathi v. Alagia (1886) 9 Mad. 89. 

(f) Lucas v. James (1849) 7 Hare 410, 68 E. R. 
170. 

(*) Davenport v. Charsley (1886) 54 L. T. 372. 

(t) Greenkalgk v. Brindley (1901) 2 Ch. 324; 


v. Great Western Railway Co. (1883) 

2 4 Ch. h 533 15 SmUH V ' Co,bourne (1914) 

(«) (1848) 2 Ph. 774. 

(v) Smith v. Colbourne (1914) 2 Ch. D. 533- 
Greenhalgh v. Brindley (1901) 2 Ch. 324. ’ 
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S. 55 at their own expense. Condition 6 of the conditions of sale provided that the produc- 
tion of the last receipt for rent should be conclusive evidence that all the covenants 
had been complied with. Condition 8 provided that if any notices were outstanding, 
they should bo complied with at the expense of the purchaser. Plaintiffs brought 
an action for specific performance of the contract by defendant. Defendant counter- 
claimed for the rescission of the contract and the return of his deposit. Held 
that the notices contained material facts, which it was the duty of the vendors to 
disclose and that, the non-disclosure deprived them of tho right to the special relief 
of specific performance ; that neither condition 6 nor condition 8 relieved the 
vendors from tho obligation of disclosing the notices, because the former required the 
purchaser to assume to be true, that which the vendors knew at the time of the sale 
to be untrue, and the latter only stated as a contingency, that which the vendors 
knew to be a fact. Hold also that the purchaser having made out no case for the 
rescission of the contract, it was good at law, and since the purchaser refused to com- 
plete according to its terms, he was not entitled to the return of his deposit (w). 

Non-disclosure of material defect in title.— A vendor’s duty on sale of immove- 
able property is to disclose any material defect in title which is exclusively within 
his own knowledge and which the purchaser could not bo expected to discover for 
himself with care, ordinarily used in such transaction. If he knowingly suppresses 
a defect in title, tho Court will not allow him to force the title upon a purchaser 
although in tho conditions of sale he has employed general words, large enough to 
include tho defect ( x ). 


Material defects in seller’s title. — A condition of sale that “ if any error or 
mis-statoment shall appear to have been made in the particulars of sale or these 
conditions they shall not annul the sale but compensation will be allowed as may be 
fixed by a Judge in chambers, does not apply to a defect in title ( y ). Errors in 
particulars will not cover a largo deficiency, e.g., 573 s. yards for 753 s. yards (z). 
Conditions of this kind are intended to cover small unintentional errors or inaccu- 
racies (a) unless tho party got all he saw (6). The authorities as to compensation 
conditions are roviewod in Jacobs v. Revell (c). An “ error in the description of the 
property means misdescription of the corporeal property, not a mistake in the 
description of tho vendor’s title (d). There is a presumption against the person 
suppressing a defective title, where a deed or other evidence is suppressed (e). It 
was observed by bry, L. .J., that there is a great practical convenience in requiring 
tho vendor who knows his own titlo, to disclose all that is necessary to protect him- 
self, rathor than in requiring tho purchaser to demand an inspection of the vendor’s 
title-deeds before entoring into a contract, a demand which the owners of property 
would in somo cases bo unwilling to concede, and which is not in accordance with 
tho usual courso of business in sales by private contract (/). And this rule in 
Rccv^ v. Berridrje ( g ) is applicable whether the sale bo by private treaty or by 
public auction (/*). Tho authorities establish that full information should be given to 


w) Iieyfus v. Lodge (1925) 1 Ch. 350. 

*) Carlish v. Salt (1906) 1 Ch. 335; Stevens v. 
Adamson (1818) 2 Stark 422; Edwards v. 
Wickwar (1865) L. R. 1 Eq. 68. 

(y) Debenham v. Sawbridge (1901) 2 Ch. 98. 

(x) Whittemore v. Whittemore (1869) 8 Eq. Cas. 
603. 

(a) Postman v. Mill (1826) 2 Russ. 570, 38 E. R. 

449; Dimmock v. Iiallet (1866) 2 Ch. App. 

21 . 

(b) In re Fawcett & Holmes (1889) 42 Ch. D. 150. 

(c) (1900) 2 Ch. 858. 

(d) Re. Bejyus & Master's Contract 1888) 39 Ch. 


D. 110. 

(e) Lewis v. Lewis (1680) Rep. Temp. Finch. 471, 
23 E. R. 254. 

(/) Reeve v. Berridge (1888) 20 Q. B. D. 523; 
Re. White & Smith's Contract (1896) 1 Ch. 
637 ; Molyneux v. Hawtrey (1903) 2 K. B. 
487 ; Dougherty v. Oats (1900) 45 So. Jo. 
119; Re. Childe & Hodgson's Contract 
(1905) 54 W. R. 234 ; Hone v. Gakstattef 
(1909) 53 So. Jo. 286. 

(?) (1888) 20 Q. B. D. 523. 

(*) Re. White & Smith's Contract ( 1896)1 Ch. 637 
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the purchaser. A vendor who desires to limit the rights of a purchaser must do so by 
explicit and plain conditions : he must tell the truth anti all the truth, relevant to 
the matter in hand. A condition of sale provided that the commencement of title 
should he an indenture which was a conveyance, not for value, of real and leasehold 
property on trust for donor for life and then for sale, with power to the donor to 
revoke the trusts. It was held that the condition was misleading by reason of its 
not stating the nature of the deed (i). Concealment of defect in title by vendor’s 
solicitor, oven though the vendor since the date of the report against the title, put 
himself in a condition to make a good title, will reliove the purchaser ( j ). Honce 
concealment of a decree under which the purchaser was ejected from a portion of the 
house, was held fraudulent (k). And so with suppression of knowledge. A vendor 
who owned certain land upon cantonment tenure, knowledge of which was not 
brought to the notice of the purchaser, entered into a contract to sell the properties 
held by him, received Rs. 5,000 as earnest money and agreed to get the property 
transferred to the purchaser’s name in the Brigade Major’s office in Poona. Notice 
of the proposed sale having been published, the Cantonment Committee wrote 
to the purchaser that Government possessed certain rights over the property, upon 
which the purchaser refused to complete. It was hold that the knowledge, that the 
property was held on cantonment tenure not having been brought to the notice of 
the purchaser, the Court could not impute such knowledge to him, that the terms of 
the contract itself wore calculated to induce the purchaser to believe, that the vendor 
was selling not a mere revocable licence to occupy the land, but the land itself and 
that the purchaser was entitled to tho return of his earnest money. It is open to a 
purchaser claiming specific performance to amend the plaint so as to include a 
claim for refund of earnest money, and the plaintiff failing to obtain a decrees for 
specific performance should not be driven to bring a separate suit for its recovery, 
if he is entitled to relief in that form. The circumstance that the purchaser is 
not entitled to spocific performance, is by no means conclusive against his right to 
the return of his deposit (/). Whore the property was in possession of the vendor’s 
mother-in-law who claimed a share, which fact was not disclosed to the purchaser, 
it was held that the omission to disclose tho fact was a material defect in the title (m). 
A property described in a contract for sale as freehold means unencumbered free- 
hold (n). Non-disclosure, however innocent, will release the purchaser, as where a 
vendor described property subject to restrictive covenants as freehold (o) ; or failed 
to disclose a material and latent defect that the premises were liable to bo taken under 
compulsory acquisition (p ) ; or concealing service of a party wall notico, throwing 
liability to contribute to costs of party wall works, inasmuch as it would affect the 
purchase price and constitute a latent defect in tho title ( q ) ; or that a person in 
possession claimed a share in tho property (r). Whore a vendor of immoveable 
property had purchased it from a Hindu widow in possession under a document, 
purporting to bo her husband’s will, neither signed nor attested, and on the construc- 
tion of which, it was doubtful whether she took a widow’s estate or an absolute 
interest, the title was held defective (#). Relief was granted to a purchaser when a 


(»') Marsh v. Granville F.arl (1882) 52 L. J. Ch. 
189. 

(j) Dolby v. Pullen (1830) 1 Russ. & M. 296, 39 

E. R. 114. 

( k ) Gajapathi v. Alania (1886) 9 Mad. 89. 

(J) Ibrahimbhai v. Fletcher (1897) 21 Bom. 827. 
(»i) Mahomed Siddique v. Li Kan Shoo, A. I. R. 
(1925) Rang. 372. 

(n) Hone v. Gakstatter (1909) 53 So. Jo. 286. 

(o) Heme v. Gahstatter (1909) 53 So. Jo. 286: 

Lallubhai v. Chimanlal (1035) 59 Bom. 83; 


Dosibai v. Dhanbai (1924) 49 Bom. 325. 

(p) Ballard v. Way (1836) 1 M. & W. 520, 150 

E. R. 540; iMlIubhai v. Chimanlal (1935) 
59 Bom. 83. 

(q) Carlish v. Salt (1906) 1 Ch. 335; Stevens v. 

Adamson (1818) 2 Stark 422 followed; 
Nottingham Patent Brick & Tile Co. v 
Butler (1886) 16 Q. B. D. 778. 

(r) Gondu Ramnsubbu Iyer v. Muthiah Kine, 

A. I. R. (1925) Mad. 968. 

(*) Lallubhai v. Chimanlal (1935) 59 Bom. 83. 
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S. 55 right of way was not disclosed. Certain trustees put up for sale by auction, two 
adjoining freehold properties known as lots Nos. 2 and 3. To lot No. 3, the only 
access was by a carriage sweep opening into the carriage drive of lot No. 2. By 
error no mention was made of the right of way in the particulars of sale of both lots 
but on the sale plan, which formed no part- of the contract, it was apparent that the 
only access to lot No. 3 was over the carriage drive. The conditions of sale provided 
that the sale was subject to all the rights of way and other easements, whether men- 
tioned or not in the particulars, and if any be found not disclosed, such non-disclosure 
should be deemed to be an omission or error within the meaning of clause 15, whereby 
it was provided that the sale should not be annulled nor any abatement or compensa- 
tion allowed, if any error, mis-statement or omission be discovered in the particulars 
or sale plan. It was held that the vendors were not entitled to specific performance, 
that there was no patent defect in the title and that the conditions as to errors only 
applied to errors which were not known to the vendor, that the purchaser was not 
bound to make a requisition as to the right of way, when the abstract shewed a title 
to an unencumbered freehold and that the purchaser was entitled to rescind and to 
a return of the deposit (/). A purchaser was discharged on the ground of undisclosed 
restrictive stipulation. A vendor had previously orally covenanted with the owner 
of the adjoining houses not to do anything to prejudice the right of light to the 
windows of each other’s premises and the purchaser had agreed to buy two re- 
cently built freehold houses “ subject to right of light with owner of the adjoin- 
ing property being guaranteed.” Such a restrictive stipulation was held a defect in 
title (u). Existence of a restrictive covenant against building within 7£ feet of the 
boundary, is a material defect entitling purchaser to rescind (u). 


On an agreement for sale of an existing lease no purchaser is affected with 
constructive notice of the covenants in a lease nor is he bound to complete the con- 
tract if the lease is subject to onerous covenants of an unusual nature, unless he had 
a fair opportunity of inspecting the lease before entering into the contract. The 
rule is tho same whether the agreement is to purcliaso an existing lease or to take 
an under-lease (w). It is the duty of the vendor to disclose the existence of the 
covenant to an ignorant purchaser or he must shew that he gave him an opportunity 
of acquainting himself with the terms of tho lease ( x ). Failure to disclose on a 
Bale of leasehold premises, restrictive covenants in a contract which stated 
that the lease contained common usual covenants, entitled the purchaser to rescind 
the contract on his discovering that the lease required all under-leases to be registered, 
accompanied with a certain fee and contained a power of re-entry in case of breach 
or non-performance of any of tho covenants (y). And where a lease was subject to 
a covenant, which after restricting certain trades, provided that there should not be 
carried on the premises l) * * 4 ‘ any trade or business or occupation whatsoever whereby 
any injurious, offensive or disagreeable noise or nuisance shall or may be occasioned, 
caused or made ” it was hold that the carrying on of a boys’ school would come 
within prohibition of tho covenant and the plaintiff who discovered the covenant 
after the contract was made, was entitled to rescind (z). So also where the lease 
contained an unusual covenant such as “ not to assign or part with the possession of 
the premises without tho consent of tho lessor, such consent not to be unreasonably 


l) Simpson v. Gilley (1922) 92 L. J. Ch. 194. 

u) Pemsel & Wilson v. Tucker (1907) 2 Ch. 191 ; 

Rudd v. Lascelles (1900) 1 Ch. 815; Re. 
Davis & Cavey (1888) 40 Ch. D. 601. 

v) Dossibai v. Dhunbai (1925) 49 Dom. 325. 
v) R$ep$ v. Berridg* (1888) 20 Q. B. D. 523; 


Hyde v. Warden (1876) 3 Ex. D. 72. 

x ) Afolyneux v. Hawtrcy (1903) 2 K. B. 487. 

y) Brookes v. DrysdaU (1877) 3 C. P. D. 52. 

:) Wau ton v. Coppard (1899) 1 Ch. 92; Davef 
v. Cavty (188o) 40 Ch. D. Ml. - r 
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withheld ” (a). It is established that a vendor of leasehold property must S. 55 
disclose the existence of onerous and unusual covenants in the leaso or at least 
afford the purchaser an opportunity of inspecting the leases. Even if “ the vendor’s 
title is accepted by the purchaser ” the latter will be entitled to rescind, if the vendor 
has failed to disclose the existence of onerous and unusual covenants before the 
contract was entered into and of which the purchaser had no notice (6). The condi- 
tion as to acceptance of the title, did not affect the vendor’s general duty of disclosure. 

On a sale of a reversion, if the vendor had misled the purchaser by a statement that 
it was subject to a lease containing usual covenants for repairs, etc., the vendor 
knowing at the same time that there was no person against whom the covenants 
could bo enforced, the Court may refuse specific performance. But where property 
is sold subject to a lease so described, and tenants are in possession of the property, 
and pay their rent according to the terms of the lease, and the vendor is not aware, 
at the time of the contract, of any difficulty in enforcing the covenants, the Court 
will not refuse to decree specific performance, on the ground that the vendor cannot 
shew upon whom the liability of the covenants in tho lease has devolved. It is not 
the duty of tho vendor to find out and acquaint the purchaser with the name of the 
party who may be liable on such covenants (c). On a sale by trustees as vendors, 

they are not bound to disclose the existence of debts which render the sale neces- 
sary (d). 


Misdescription and misrepresentation. — A misdescription to be a ground for 
annulment of the sale, must go to the essence of the contract, otherwise the pur- 
chaser s remedy is in compensation. A certain cook-room was shown in the plan 
as a building intended to be included in tho purchase, but which was in fact not 
included. 1 he purchaser claimed annulment on tho ground of error or mis-statement 
in the particulars. This was refused to him on the ground that, although a house 
without a cook-room is not much uso for the purpose of habitation, yet the nature 
of the property shewed that the cook-room could bo built on tho premises, so that 
the error in the particulars was capable of compensation and that the conditions of 
sale which provided for any error or mis-statement, if capable of compensation, 
should not annul tho sale nor entitle the purchaser to be discharged, applied (e). 
Reference may be made to Fawcett v. Holmes (/), where the Court laid down that in 
each case the question depends on tho view of the Court as to tho importance of 
the misdescription. If a misdescription, although unintentional and not proceeding 
from fraud, is in a material and substantial point, of such a nature that it may be 
reasonably supposed, that but for such misdescription, the purchaser would never 
have entered into a contract for sale, the purchaser is entitled to rescind the contract 
and recover back his deposit ( g ). But if tho misdescription or defect is not so 
material as to bring the case within the principle of Flight v. Booth (h), the purchaser 
is not entitled to have tho contract rescinded even if the defect be known to and not 
disclosed by the vendor (t). So a purchaser was discharged whore tho conditions of 
sale incorrectly stated the effect of tho trusts of a reversionary interest (j) ; also 
whore tho land offered for sale at an auction, was described as ripe for immediate 
development, when in fact it could not be used without excavation and filling (*) ; 


(«) 

(b) 

(c) 

W 

{•) 


Bishop v. Taylor & Company (1891) 60 L. J. 
Q. D. 556 

In re Haedicke and Lipski's Contract (1901) 
2 Ch. 666. 

Flint v. Woodin (1852) 9 Hare. 618, 68 E. R. 
660. 

Flux v. Best (1874) 31 L. T. 645. 
Administrator General of Bengal v. A thou 
Mookerjee (1902) 29 CaL 420. 


(/) (1889) 42 Ch. D. 150. 

(«) Flight v. Booth (1834) 1 Bing. N. C. 370, 
131 E. R. 1160; Jones v. Edney (1812) 
3 Camp. 285. 

(A) (1834) 1 Bing. N. C. 370. 

(0 Shepherd v. Croft (1911) 1 Ch. 521. 

(f) Hadley v. Robins (1866) 14 L. T. 100. 

(A) Baker v. Most (1902) 66 J. P. 360. 
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and where the particulars of sale of a hotel described that the hotel was occupied 
by a most desirable tenant, while in fact ho could scarcely pay the rent and was in 
arrears for a quarter’s rent, while the previous quarter had been paid by instalments 
and six weeks after the sale he filed his petition, the purchaser was relieved (/) ; so also 
when the occupation rent was erroneously stated (m). It would be a ground for 
annulment if a vendor offers to convey property substantially different from what he 
offered to sell (n) or whore any substantial part of the property turns out to have no 
existence or cannot be found or the vendor has mala fide given a very exaggerated 
description of the property (o). And where in the particulars of sale by auction of free- 
hold land, the property was described “ as land tax redeemed,” but the evidence of 
redemption was not such as to entitle the vendor to completion of the contract (p), 
the purchaser was held entitled to the return of his deposit, interest and costs of in- 
vestigation of title. Misdescription may also be due to failure to disclose existence of 
easements (q) or that the property w'as subject to restrictive covenants (r). Where 
the area is considerably understated or over-stated, it would, as affecting the price 
of the property, be a ground for avoiding the sale altogether (s). 


The existence of a scheme of road alignment affecting a property is a material 
and substantial disadvantage to the property. The non-disclosure amounts to 
an error or misdescription, but for which, the purchaser would never have made 
the contract. The purchaser is entitled to the return of earnest money with interest, 
the case not being one for compensation (/). The existence of the alignment scheme 
constitutes a defect in title which cannot be cured by compensation (w). The 
mere fact that the neighbouring properties have been set back is not constructive 
notice of the alignment scheme (v). On a sale in different lots, each lot is a separate 
contract, so that, if there is a misrepresentation as to one, giving the purchaser a 
right to rescind, he cannot repudiate the other, unless the two lots are so connected 
together or so inter-dependent, that the transaction is in effect one contract (w). 
More contiguity of the lots or the fact that a particular purchaser resolves to pur- 
chase two lots because he thinks he can conveniently occupy them together, is not 
sufficient to make them inter-dependent. Where the conditions provide for errors, 
mis-statements or omissions and that the same shall not annul the sale nor shall 
abatement or compensation be allowed or paid by the vendor to the purchaser, 
such conditions are intended to guard against unintentional errors and do not apply 
to actual fraud or misrepresentation (re). Here the particulars described the estate 
to contain 227 acres of a freehold tenure except 50 acres which were of 
copyhold. The tenure being doubtful, a clause was inserted in the contract that in 
case the copyhold exceeded 50 acres, no compensation was to be made to the pur- 
chaser. The vendor was not required to distinguish which portion was freehold 
and which copyhold, nor was any compensation to be allowed. The purchaser sent 


(/) Smith v. iMnd and House Property Corporation 
(1884) 28 Ch. I). 7 ; Bisset v. Wilkinson 
(1927) A. C. 177. 

m) Dimmock v. Hallett (1866) 2 Ch. 21. 

n) Jacobs v. Revell (1900) 2 Ch. 858. 

o ) Robinson v. Musgrove (1838) 8 C. & P. 469. 

p ) Poppleton v. Huchanan. Buchanan v. Popple- 

ton (1858) 4 .Jur. N. S. 414, 140 E. R. 986. 
( 7 ) Shackleton v. Sutcliffe (1847) 1 Dc G. & Sen 
609. 63 E. U. 1217 ; Dykes v. Blake (1838) 
4 Bing. N. C. 463, 132 E. R. 866. 

(r) Re. Ebsu'orth fir Tidy's Contract (1889) 42 Ch. 
D. 23; I^allubhai v. Chimanlal (1935) 
59 Bom. 83. 

(*) Price v. North (1837) 2 Y. & C. 620, 160 E. R. 
544 ; Durham v. Legard (1865) 34 Beav. 
011, 55 E. R. 771; Leslie v. Thompson 


(1851) 9 Hare. 268. 68 E. R. 503. 

(/) Ramlal Sen v. Suradhanisundarec (1936) 63 Cal. 
124, Flight v. Booth (1834) 1 Bing. (N. C.) 
370; In re Contract between Fawcett and 
Holmes (1889) 42 Ch. D. 150. 

(u) Ramlal Sen v. Suradhanisundarec (1936) 63 

Cal. 124 ; Lallubhai v. Chimanlal (1934) 
59 Bom. 83. 

(v) Ramlal Sen v. Suradhanisundarec (1936) 

63 Cal. 124. 

(«>) Sec. 16, Specific Relief Act, 1877; Holliday 
v. Lockwood (1917) 2 Ch. 47; Graham v. 
Krishna Chandra Dry (1925) 52 Cal. 335, 
52 I. A. 90 ; Casamajor v. Strode (1834) 
2 My. & K. 706, 47 E. R. 181. 

(*) Turgnand v. Rhodes (1868) 37 L. J. Ch. 830l 
Dimmock v. Hallett (1886) 2 Ch. App. 21- 
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a requisition by which he claimed to have the copyhold and freehold distinguished 
with a view to compensation. The purchaser afterw ards discovered that of the 227 
acres 178 acres contained copyhold and 49 freehold and that all the minerals except 
atone were reserved to the Crown. Held, there was a misdescription of the property 
and the purchaser had properly objected, and specific performance was refused. 
The jurisdiction to decree specific performance will not be exercised in favour of a 
vendor, who has failed to satisfy the Court that he has done all he can to avoid mis- 
description. If a vendor suggests, that if an opportunity be given to him the repre- 
sentation may be curod, the purchaser does not lose his right to rely upon the mis- 
representation and to determine the contract, if the vendor, at the end of the 
time, fails to make good his suggestion (//). An innocent misrepresentation might 
justify a purchaser in rescinding the contract, yet if he went on with it he 
could not recover damages, unless such innocent representation amounted to a 
warranty forming a contractual part of the bargain (z). A sub-purebaser can 
take advantage of misrepresentation made by a vendor to a purchaser. 
Where it was represented that the area of the land was 1,530 acres but the 
estate consisted of less than 1,100 acres, the sub-purchaser was held entitled 
to rescind, although one of the articles of the contract provided that the estate as to 
extent of acreage, should bo taken to bo conclusively shewn by certain deeds. The 
Court held that such a condition was merely a conveyancing condition as to 
identity and coupled with the representation os to acreage, it did not estop the sub- 
purchaser from rescinding on the ground of deficiency in acreage (a). And where 
a vendor offered to sell a lease for a certain term when the lessor had the right of 
option to determine the lease within the time ( b ) the purchaser was held entitled to 
return of his doposit with interest. A vendor’s assurance that land was burdened 
with a yearly tenancy when the tenancy was permanent is a misrepresentation (c); 
so also where a vendor selling a tied public house described it as a free public house 
in the conditions of sale of the lease of a public house ( d ). Similarly, a purchaser 
believing that he was purchasing a long term which turned out to be shorter, is 
entitled to repudiate (e), but not if the difference between the remaining term and 
the term stated is insignificant (/). 


Whore on a sale of leasehold premises described as being held for a term of 23 
years and including a yard which was necessary for its enjoyment, it turned out that 
the yard was not held under the lease, but under a tenancy from year to year at a 
further rent of £10, and although after the day fixed for completion, the vendors 
procured a lease, for the same term, of tho yard at an additional rent of £8, and offered 
it to the purchaser, it was hold that the defect was not a matter of compensation 
but one of title and as no title was shewn, the purchaser was entitled to avoid the 
sale (<j). Where an under-lease was described as a lease, the Court considered that 
although there was a misdescription of the property, there was no such substantial 
misrepresentation as would entitle the purchaser to repudiate the contract (h). Where 
again an indefinite representation wasmadeby a vendor, such as property described as 


( >') 
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( a ) 
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nearly freehold turning out. t o be a leasehold for a long term or freehold turning out to 
be copyhold the purchaser was held entitled to repudiate the contract ( i ). Where 
misrepresentations as to nature and character affecting the value of the property, are 
made and those representations afterwards turn out to be incorrect and false to the 
knowledge of the party making them, the foundation is laid for setting aside the 
contract (j). A slight and immaterial description is of no consequence (k). It is a fatal 
description entitling the purchaser to rescind, to describe an under-lease as a lease (l); 
that the property was let to a desirable tenant when the tenant could hardly pay the 
rent (m ) ; when the land offered for sale was described as “ ripe for immediate 
de\olopment when in fact it was filled with rubbish without excavating which.it 
could not bo used for building purposes (n); that a property situate in a town was 
well -supplied with water ” when the water was only supplied from a water-works 
company on payment of water rates, there being no spring or running stream upon 
the property and the purchaser purchased on the faith of the description in the 
particulars without knowing the real state of the property (o). And so also failure 
to disclose the existence of an underground culvert ( p ) or a public sewer and foot- 
path likely to interfere with the development of the land (7) or neighbour’s right to 
overhang on part of property (r) sold. Similarly, where the particulars of sale did 
not mention any peculiarity as to access to the house and the objection was taken 
as soon as it was known, the purchaser was held entitled to rescind the contract on 
the principle, that what was presented as the subject-matter of the contract was 
something different from what must be understood from the description. Here 
the purchaser of the house, in order to reach it, had to pass through part of 
another house by way of easement (*). The onus is on the vendor to shew 
that the purchaser did not rely on the representations made by him and that 
he was not actually misled. There is no general rule that actual fraud is necessary 
to induce a Court to rescind a sale. The Court acts on the same principle in res- 
cinding contracts for sale, as in setting aside other contracts and dealings which 
it considers unconscientious (t). A purchaser agreed to buy an estate upon a state- 
ment in the particulars of sale that it lay upon a valuable vein of coal, which vein 
afterwards proved to havo been mostly worked out. Subsequently the purchaser 
entered into an agreement with a third party to sell the colliery at a price implying 
the existence of considerable quantity of coal and afterwards discovered the fact 
of the exhaustion of the coal. Held, reversing the decision of the Master of the 
Rolls, that tho plaintiff having failed to shew that his misrepresentation did not 
influence tho defendant to enter into the agreement, the rule of caveat emptor did 
not apply and that tho plaintiff must be left to his remedy at law, if any. Held 
further that tho transaction between the purchaser and the third party did not 
invalidate tho purchaser’s defence of misrepresentation to a bill by the vendor for 
specific performance, though it might havo been an answer to a claim by the pur- 
chaser for abatement of tho purchase -money (u). Tho existence of a right of way 
over land which a vondor purports to convey, is a breach of tho covenant for good 


(<) Fenton v. Broxone (1807) 14 Vcs. 144. 33 E. R. 
476; Drew v. Corp. (1804) 9 Vos. 368, 
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(u) Colby v. Gadsden (1887) 17 L. T. 97. 
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right to convey implied by the use of the words “ as beneficial owner.” The proper 
measure of damages in such a case, is the difference between the purchase price and 
the value of the land as the vendor had power to convey ( v ). There may, however, 
be latent defects which though not such ns to give the party the right of rescission, 
may affect the value of the property, giving rise to a claim for compensation on the 
part of the purchaser. Thus where the vendor knowing of the existence of an under- 
ground watercourse, did not disclose it to the purchaser and the purchaser’s agent, 
on inspecting the property prior to the contract, did not see the piping, although it 
was exposed to view in a hole in the lawn of the house, it was field that the water- 
course was not a sewer or drain vested in the local authority nor an easement 
affecting the property, nor a defect in title but that it was a latent defect in the pro- 
perty although not of such materiality as would prevent the purchaser from getting 
substantially what she had contracted for, if the contract was specifically enforced 
against her (te). The principle is that oven whore there is a latent defect but 
it is not so material as to bring the case within Flight v. Booth ( x ), the purchaser is 
not entitled to have the contract rescinded, even if the defect is knowm to and not 


disclosed by the vendor. Put where a purchaser bought the land for building 
purposes which was known to the vendor, who failed to disclose an underground 
culvert which was a substantial drawl ack for use of land for building purposes, it 
was held that the purchaser would not get that for which ho had contracted (y). 
In the former case ( 2 ), what the defendant was purchasing and the vendors were 
offering, was a residential property, with certain specified building advantages, so 
that notwithstanding the existence of the underground watercourse the defendant 
would be substantially getting what the plaintiff contracted to give her, viz., a 
desirable residential property with certain building advantages. In the latter 
case (a) the purchaser bought the land for building purposes and this was known to 
the vendors, who represented that it was suitable for building and that there was no 
restriction as to the class of houses to be erected. Before ho entered into the con- 
tract the purchaser inspected the property and some time after the contract dis- 
covered that there was an underground culvert for water running across the land. 
There was nothing in the plan shown to him to indicate the existence of the culvert 
and the vendors who were trustees of a former owmer, w-ere not aware of it. Further, 
the land was sold subject to the condition, “ the property being open for inspection, 
the purchaser shall be deemed to buy with full knowledge of the actual quantities 
and conditions thereof. If any error shall be found in the particulars, the same 
shall not annul the sale, nor shall any compensation bo allowed in respect thereof.” 
Where land is contracted to be sold subject to a condition empowering the vendor 
to rescind the contract in the event of the purchaser making any requisition which 
the vendor is advised not to comply with, and stipulating that the return of the 
deposit shall be accepted by the purchaser in discharge of all claims for costs or 
otherwise, and the Court accedes to an application by the purchaser to be discharged 
rom his contract on the ground of misrepresentation, the vendor cannot avail 
himself of his power to rescind under the contract ; and where the sale is under the 
direction of the Court, the costs recoverable by the purchaser include, besides the 
costs of investigating the title and of the application, the costs occasioned by his 
— ngfor ^ becoming t he purchaser of the property (6). Mere puffing up by an 

(») Turner v. A loon (1901) 2 Ch. 825; Great 

Rat,ua y V. Fisher (1905) 1 Ch 
: Eastwood y. Ashton (1913) 2 Ch. 39. 

(u-) Shepherd v. Croft (1911) 1 Ch 521; In re 

1*127 ^ Hankin * Conlra <t (1899) 80 L. 

(*) (1834) 1 Bing. N. C. 870, 131 E. R. 1100. 


(y) Re Puckett and Smith’s Cotitract (1902) 2 Ch. 
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in such cases does not entitle a purchaser to be discharged. Nor is a mere general 
statement or expression of opinion which the vendor honestly held, a ground for 
rescission, if it turned out to be false (c); such as the representation that “land is 
fertile and improvable whereas part of it was abandoned as useless, cannot, except 
in extreme cases as, for instance, where a considerable part is covered with water or 
otherwise irremediable, bo considered such a misrepresentation as to entitle a pur- 
chaser to be discharged (d) ; that a house was “ substantial and convenient ” 
containing two sitting and five bed-rooms, when the bed-rooms were too small to 
be used for that purpose ( e)\ that land was “ uncommonly rich water-meadow” 
whereas in fact it was imperfectly watered (/). These are mere expressions of 
opinion and do not amount to such misrepresentation or misdescription as to vitiate 
or avoid the sale. So also with indefinite representations of a vendor as that a 
leasehold was nearly equal to a freehold, being renewable upon a small fine. Such 
representations ought to put the purchaser on inquiry ( g ). It is material to observe 
that it is often fallaciously assumed that a statement of opinion cannot involve the 
statement of a fact. In a case where the facts are equally well known to both par- 
ties, what one of them says to the other is frequently nothing but an expression of 
opinion ; the statement of such an opinion in a sense, is a statement of facts about 
the condition of the man’s own mind, which is irrelevant, for it is of no conse- 
quence what the opinion is. But if these facts are not equally known to both 
sides, then the statement of opinion of one who knows the facts, will involve very 
often the statement of a material fact, for he impliedly states that he knows facts 
which justify his opinion. 

Purchaser’s remedy for misrepresentation. — The remedy of a purchaser whose 
consent to an agreement has been obtained by misrepresentation is ( h ) either 

( 1 ) to have the contract declared voidable, for which purpose he has one of 
the following remedies, namely, compensation, damages, rescission or 
return of deposit ; or 

(2) insist that the contract shall be performed and that he shall be put in the 
position in which he would have been, if the representation made had been 
true, the remedy being specific performance. 

But the contract is not voidable : 

(1) If the party whose consent was so caused, had the means of discovering 
the truth with ordinary diligence. 

(2) If the misrepresentation had not caused the consent of the party to whom 
such misrepresentation was made. 

The vendor is not entitled to specific performance, on waiving the part affected 
by the misrepresentation. The effect of misrepresentation is to destroy the agree- 
ment entirely, and to operate as a personal bar against the party who has practised 
it (t). 

How notice of defect affects a purchaser. — Sub-section (1) (a) protects a buyer 
against defects in the state of the property or the seller’s title if he has no notice, 
actual or constructive, of the defect. If a contract for the sale of land is silent as 

(g) Fenton v. Browne (1807) 14 Ves. Jun. 144, 

33 E. R. 476. 

(A) See. 19, Indian Contract Act (Act IX o t 1872). 

(0 Clermont ( Viscount ) v. Tasburgk (1819) 

1 Jac. & W. 112, 37 E. R. 318. 


c ) Bisset v. Wilkinson (1027) A. C. 177. 

d) Dimmock v. Hall ell (1856) 2 Ch. App. 21. 

e) Johnson v. Smart (I860) 2 L. T. 783. 

J) Scott v. Hanson (1829) 1 Rut*. & M. 128, 
89 E. R. 49. 
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fco the title which is to be shewn by tho vendor, the legal implication that the pur- 
chaser is entitled to a good title (j) may be rebutted by evidence that before the 
execution of the contract, tho purchaser had notice of the defect in the vendor’s 
title. But if the contract expressly provides that a good title shall be shewn, the 
purchaser is entitled to insist on a good title, notwithstanding that before the execu- 
tion of the contract he had notice of defects in tho vendor’s title (A). If the contract 
contains no stipulation as to possession being taken by the purchaser before comple- 
tion and ho takes possession with knowledge that there are defects in the title which 
the vendor cannot remove, tho taking of possession amounts to a waiver of the 
purchaser’s right to require the removal of those defects or to repudiate his contract. 
If, on the other hand, the defects are removable by the vendor, the taking of 
possession does not amount to such a waiver. A purchaser by making structural 
alterations to a considerable extent after notice of restrictive covenants, was held 
to have waived his rights to object to the title on tho ground of the restrictions (/). 
On a purchase of leasehold, it is the duty of the purchaser to inform himself of the 
covenants of the lease and if he enters and takes possession beforo doing so, he is 
bound by those covenants (m). A purchaser of leasehold, who is aware at the time 
of entering into the contract that the vendor’s interest is merely that of an under- 
lessee, is bound by the contract notwithstanding the misdescription (n). But a 
purchaser of an under-lease has constructive notice of the provisions of the original 
lease only when ho has had a fair opportunity of ascertaining what they are (o). 
So also a purchaser of land from one who has purchased it for value without notice, 
either actual or constructive, of a restrictive covenant, is“not bound by the covenant 
although ho himself had notice of it (p). And where tho same person is agent 
both for the vendor and purchaser or is himself vendor and agent for the purchaser, 
whatever notice he may have, will bind the purchaser ( q ). It is the duty of the 
vendor to make his conditions clear and if the vendor’s representations preclude 
the purchaser from making inquiries which he would otherwise have made, the 
purchaser cannot be fixed with constructive notice of such facts (r). 

Where tho facts are such as to put the purchaser on inquiry, ho is deemed to 
have had constructive notice of those facts and lie is bound by them (s). A recital 
of a deed is constructive notice of its contents (t), though the deed bo inaccurately 
recited (u), and the most express representation on tho part of the vendor or lessor 
that the deed contains no restrictive covenants or anything to affect the title, will 
not discharge a purchaser from the consequences of not looking at the deed ( v ). Nor 
is a purchaser relieved where tho original deed is lost or destroyed and what pur- 
ported to be a true copy of the instrument lost or destroyed, was subsequently 
found to be defective in its contents ( w ) and ho will not bo heard to say that he 

(» Shrinivasdas v. Me herbal (1917) 41 Bom. 300; 

44 I. A. 36 ; Haji Mahomed Mitha v. Musaji 
Essaji (1891) 15 Boin. 657 ; see Specific 
Relief Act, I of 1877, sec. 25 (b). 

(A) Re. Gloag & Miller's Contract (1883) 23 Ch. D. 

320 ; Re. Wallis & Barnard's Contract 
(1899) 2 Ch. 515; Barnet v. Wheeler (1841) 

7 M. 5c W. 364, 151 E. R. 806; Re. Highett 
& Bird's Contract (1903) 1 Ch. 287. 

(J) Re. Gloah & Miller's Contract (1883) 23 Ch. 

D. 320. 

(m) Cosset v. Collinge (1832) 3 My. & K. 283, 

40 E. R. 108; Pope v. Garland (1841) 

4 Y 5c C. Ex. 394, 160 E. R. 1059 ; Gros- 
venor v. Green (1858) 28 L. J. Ch. 173. 

(«) Flood v. Pritchard (1879) 40 L. T. 873; 

Henderson v. Hudson (1867) 15 W. R. 860 ; 

Re. Edwards to Sykes (1890) 62 L. T. 445. 

(o) Hyde v. Warden 1877) 3 Ex. D. 72. 


(/>) Wilkes v. Spooner (1911) 2 K. B. 473. 

(q) Dryden v. Frost (1837) 3 My. 5c Cr. 670, 40 
E. R. 1084. 

(f) Drysdale v. Mace (1854) 5 De G. M 5c G. 
103, 43 E. R. 809. 

(J) Hervey v. Smith (1856) 22 Beav. 299m 52 
E. K. 1123. 

(<) Prosser v. Watts (1821) 6 Mad. 59, 56 E. R. 
1012. 

(u) Hope v. Liddell. Liddell v. Horton (1855) 
21 Beav. 183, 52 E. R. 829; Nawab Sidhee 
Nusur Ally Khan v. Raja Ojoobhyaram 
Khan (1865) 10 M. I. A. 540. 

(i>) Patman v. Harland (1881) 17 Ch. D. 353- 
Mogridge v. Clapp (1892) 3 Ch. 382 ; 
Spencer v. Bailey (1893) 69 L. T. 179. 

(if) Hooper v. Bromet (1903) 89 L. T. 37; see 
The Law of Property Act, 1925, Ch. 20 
see. 44 (5). 
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partially inspected a lease and had no notice of the covenants (x). Occupation of 
land by a tenant affects the purchaser with constructive notice of the tenant’s rights 
but not of the lessor’s title or rights. Actual knowledge by the purchaser that the 
rents are paid by the tenant to some other person whose receipt is inconsistent with 
the vendor’s title, is constructive notice of that person’s right? but mere knowledge 
that the rents are paid to an estate agent affects the purchaser with no notice at 
a ll (*/)• Where freehold land is sold subject to restrictions contained in or referred 
to by a specified deed which in turn discloses certain restrictions to which the land 
is subject as contained in a second deed, a purchaser, who before executing the 
contract has not inspected either the first or the second deed, will not be granted 
relief for want of notice, at the time when he entered into the contract, of the res- 
trictions contained in the second deed ( 2 ). The absence of a receipt for the consi- 
deration in a deed, though it is notice of its non-payment, is not constructive notice 
of other irregularities in the transaction (a). 


Defects discovered after conveyance. — Where the purchaser discovers material 
defects after the conveyance, he must make out a case of fraud in order to set aside 
a sale (6). A purchaser sued the vendor on account of deficiency in the actual area 
of the land from that stated in the sale deed. It was hold that the purchaser must 
make out a fraudulent misrepresentation which he accepted as true, and which 
induced him to enter into a contract, and which caused him damage (c). 

Rescission after conveyance. — In order to warrant rescission, the mis- 
representation must amount to actual positive fraud to the same extent as in an 
action for deceit ( d ) or the purchaser must prove unfair dealing (e). To set aside 
a purchase perfected by conveyance and payment of purchase-money, proof of 
concealment of defect in title by vendor’s agent is not sufficient. There must be 
proof of direct personal knowledge of concealment by the principal (/). A having 
two parcels and B one parcel of land supposed to contain petroleum, it was agreed 
by them and C that C should pay them £10,000 if he succeeded in forming a company 
and inducing such company to pay £13,750 as price of the land, out of which C was 
to keep £3,750. B, assuming the character of owner, gave to C a conditional promise 
to sell all land for £13,750, provided the offer was accepted within a certain time. 
A wrote a letter meant to be shewn to, and which was shewn to, persons intending 
to form the company, which proved to have influenced them. A and B actively 
co-operated with C throughput the whole transaction. The company in ignorailce 
of the combination, accepted the proposal, but having discovered the fraud, sued 
for rescission of the contract. Held, that the contract must be wholly rescinded, 
price repaid and land reconvoyed. Fraud having been established against a party, 
it is for him if he alleges laches in the other party, to shew when the latter acquired 
a knowledge of the truth and prove that he knowingly forbore to assert his right ( g )• 
A vendor sold and convoyed copyhold as freehold and received the purchase-money. 
Afterwards the purchaser discovered that the property was really copyhold. The 


(?) Smith v. Capron (1849) 7 Hare. 185, 68 E. R. 

(y) Hunt v. Luck (1902) l Ch. 428; Barnhart v. 
Greenshields (1853) 9 Moo. P. C. 18 followed. 
Dictum of Jcssel, M. R.. to the contrary in 
Mumford v. Stohwasser (1874) L. R. 18 Eq. 
556, 562 disapproved. 

(*) Childc and Hodgson's Contract (1905) 50 
So. Jo. 59. 

(a) Greenslade v. Dare (1855) 20 Bcav. 284, 
52 E. R. 612. 

lb) Eastern Mortgage <5- Agency Co., Ltd. v. 
Mu hammed Faxlul Karim, A. I. R. (1926) 
C*L 885. 


(r) Abdulla Khan v. Abdul Rehman Beg (1896) 
18 All. 322. 

(rf) Attwood v. Small (1838) 6 Cl. & Fin. 232, 
7 E. R. 684 ; Brmonlie v. Campbell (1885) 
A. C. 925; Wilde v. Gibson (1848) 1 H. L. 
Cas. 605, 9 E. R. 897 ; The Public Trustee 
v. Duchy of Lancaster (1927) K. B. 518. 

(«) May v. Piatt (1900) 1 Ch. 616. 

(/) Wilde v. Gibson (1848) 1 H. L. Cas. 605, 
9 E. R. 897. * 

( g ) Lindsay Petroleum Co. v. Hurd (1874) 5 C. 
221 ; Erlanger v. New Sombrero Phospate 
Co. (1878) 3 A. C. 1218. 
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• 

vendor alleged that he made the representation, believing it to be true. Held, § 55 

assuming that he had made the representation bona Ji<le , the vendor had committed 

a legal fraud ; the sale must be set aside and the purchase-money repaid with interest 

at 4 per cent, after deducting rents and profits during occupation and the vendor 

must pay all the expenses which the purchaser had incurred in consequence of the 
purchase (A). 

Where both parties are under a mistake as to a matter of fact.— Section 55 (1) (a) 
has no application where the contract is fundamentally affected, by both parties 
to an agreement being under a mistake as to matters of fact, essential to the agree- 
ment, for m that case the agreement itself is void (i). Where the defect is unknown 
both to the vendor and the purchaser, it is not necessary to decide or consider whether 
the facts over which the parties have been mistaken, constitute non-disclosure of a 
material defect in the property. The plaintiff, an auction purchaser of property 
sold at the instance of the Official Receiver, discovered after the sale was held and 
before the completion, that about half the property was notified by a public body 
for acquisition and on that ground refused to complete the purchase and demanded 
the return of the deposit. It was held that the plaintiff was entitled to a declara- 
tion that the agreement for sale was void and to a return of the deposit (j) In this 
case the predecessor in office of the vendor, had notice of the intended acquisition 
and it was argued that the knowledge referred to in section 55 (1) (a) of the Transfer 
of Property Act was knowledge in fact and not constructive knowledge. The point 
is further illustrated by illustration (c) to section 20 of the Indian Contract Act. 

A, bomg entitled to an estate for the life of B, agrees to sell it to C. B was dead at 
the time of the agreement but both parties were ignorant of the fact. The agree- 
ment is void. But the case is different where through fraud or common mistake 
or by accident, property is not included in the conveyance or what is not sold is 

added In such cases the remedy would be rectification under section 31 of the 
specific Relief Act. 


Effect o omission to disclose.-Clause 55 (1) (a) has to be read with the last 
paragraph of section 56 which regards an omission to make such disclosure as frau- 
dulent. It is not open to a purchaser to plead that the vendor failed to discharge 
his obligation under the section, if he with ordinary care could have discovered the 
defect m title or if, owmg to want of care and wilful abstention from inquiry which 
he ought to have made, ho does not come to know of the defect in title. He is not en 
titled in such a case to charge the vendor with fraud within the meaning of the last 
paragraph of section 65 of the Transfer of Property Act. The same result follows if 
leavmg aside the special provisions of section 55 of the Transfer of Property Act we 
consider the section relating to fraud and misrepresentation in the Indian Contract 
Act Section 19 contains an exception that if consent bo caused by misrepresentation 
or by silence, which is fraudulent within the meaning of section 17 tZZTT . 
nevertheless, is not voidable, if the party whose ^ “ 

moans of discovering the truth with ordinary diligence Ik) Anv om.Voin ^ I 
close a material defect, whether through carelessness er design. i» fraudZ™ Am" 

*° "*«“• “ r-"*— - «*» k nZis ittmpf ® n r t‘ 

7 B Ch D D 2M « r 3 ’ « ™ B^~ c 

WooAerson (1884) 52 L. T. 49. (k] L ^J 18 ? 5 > 2 c *» 273. * 

(») bee. 20, Indian Contract Act. IX of 1872- n Vf / ‘ Z u,ch ^ ,td ( ,92 8) 52 Ilo m . 883 

HarilaJv. Mule Hand (1928) 52 Born! 883. 2 ’ W Coal * Iron C^pany, 

(J) Nurnng Dost Kothan v. ChuUoo Loll Miner (,876) 1 c - p - D - >45. 
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to a vendor or his agent with knowledge, failing to disclose a material defect, to put 
forward conditions of sale which are to force a bad title upon his purchaser (m). The 
same doctrine applies to India when a contract of sale of immoveable property 
implies some warranty as to title by the seller (n). Silence amounts to fraud, for 
which a Court will grant relief only when it is the non-disclosure of those facts and 
circumstances which one party is legally bound to communicate to the other. The 
silence must be the true cause of the change of position of the other party. If a pur- 
chaser has allowed the vendors to remain in possession, intending to mislead the 
plaintiff, who having been misled, has sued them, the decree in the suit would bind 
the purchaser on the ground of fraud (o). A vendor must produce all documents and 
must inform the purchaser of all material facts, not apparent on the documents. 
Whether it would be fraud to offer as good, a title which the vendor knows to be 
defective in point of law, it is not necessary to determine; but if he knows all and 
conceals a fact material to the validity of the title, there is no principle on which 
relief can be refused to a purchaser (p). Again, under the Specific Relief Act 

sections 17 and 18, the contract for sale is declared not enforceable in favour of a 

0 

vendor, who knowing himself to have no title to the property has contracted to 
sell the same and in clause (d) of section 18 it is laid down “ when the vendor sues 
for specific performance of the contract and the suit is dismissed on the ground of 
imperfect title, the defendant has a right to a return of his deposit with interest and 
costs.” 

Right to sue on covenant free from encumbrances. — In an action on a covenant 
against encumbrance, the plaintiff must allege the facts constituting the disturbance 
and that the disturbance was lawful, with sufficient particularity, to shew the breach 
of covenant (g). 

In order to justify legal proceedings on this covenant against encumbrances, it 
is requisite that an actual interruption, claim or demand be made on the purchaser : 
some hindrance or prevention of enjoyment proved ; for the chance alone of his 
being disturbed and his liability to satisfy claimants or, in other words, the mere 
existence of outstanding encumbrances, unless they prevent entry and enjoyment 
as in the case of a prior unexpired lease, will not constitute an immediate breach (r). 
When the covenant against encumbrance is not an independent covenant but is 
part of the covenant for quiet enjoyment, the covenantor does not mean to guarantee 
that the estate was free from encumbrances. The mere existence of an encum- 
brance does not give a right to sue under this covenant. 


Clause (I), Sub-clause (b) ; Disclosure by Seller. 

Root of title. — In India there is no rule, as in England, that a purchaser cannot 
call for title beyond a particular number of years (s). This is not practicable m 
view of the time limit on actions on mortgages and the provisions in the Statute 
of Limitations, which in certain events and under certain circumstances give a 
fresh starting point of limitation. In the absence of any circumstances casting a 
doubt on title, a 12-year possessory title in the vendor may bo regarded as safe. 

h am Patent Brick & Tile Co. v. Butler (1886) 
16 Q. B. D. 778. ... . 

Foster v. Pierson (1792) 4 T. R. 617 ; Nolltdg* 


i m ) Heywood v. M allalien (1883) 25 Ch. D. 357. 

in) Mahomed Siddiq v. Li Kan Shoo, A. I. R. 

' ' . nan f f I' /I ^ I. L 


(O) 


(/>) 


E 5) Rang. 372 ; Hajee Essa v. Dayabhat 
0) 20 Bom. 522 ; Jyotiprasad v. H. V. 
& Co. (1930) 57 Cal. 1189. 
loy Chandra Bannerji v. Sreenalh Chatterji 
(1905) 32 Cal. 357 ; Fox v. Mackreth (1791) 
2 R. R. 55 followed. * 

Edwards v. McLeay (1818) 2 Bevan. 287. 
36 E. R. 625 : Mostyn v. West Mostyn Coal 
* Iron Co. (1876) 1 C. P. D. 145; Notting- 


(?) 

M 

(*) 


v. Derring (1909) 2 Ch. 647 ; In re Martin, 
Ex-parte Dixon v. Tucker (1912) 100 L. T. 
381 . 

Eastern Mortgage & Agency Co., 

Muhammad F axial, A. I. R. (1926) Cal- So5 
See. 44, Law of Property Act, 1925, substi- 


tutes 30 years for 40 years. 
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A vendor cannot, however, force a title on a purchaser with an indemnity. The 
ground of the English rule, that a purchaser cannot call for a title for more than 
60 years, is not that 60 years made a good title, butthatit raised an inference on which 
the Court would act that there was nothing to disturb the title. This did not pre- 
clude a purchaser from calling for a long title if the vendor had one, but only that a 
purchaser could not demand a longer title if the vendor had no better (/). On a 
reference to Devsi Ohcla v. Jivaraj MukutuUts (u) it appears that in two previous 
cases, the Bombay High Court held that a purchaser could not require more than 
20 years’ title. The decision in that case was founded on the agreement between 
the parties that no other title should bo required than that appearing in the docu- 
ments mentioned therein. Where it is provided by conditions of sale of land that 
the vendor shall not be boimd to shew any title prior to an instrument of a certain 
date, the purchaser may insist upon a defect of title appearing aliunde ami before 
that date, and, if it bo proved to exist, may rescind the contract and recover back 
earnest money, interest and expenses (v). The purchaser must bear the costs of 
obtaining certified copies of all orders and consent decrees asked for in his requisi- 
tions (w). So also certified copies of wills. Probates and Letters of Administration, 
the vendor is neither bound to deliver nor pay for. The above documents are not 
title-deeds. Even a mortgage is not a muniment of title. 


Title-deeds. It is not solely incumbent upon the vendor to move by tendering 
the abstract. It is also incumbent upon the purchaser to ask for it (*) 
Certified copies of documents and decrees or orders of the Court, probates and 
Letters of Administration are not title-deeds. It is the duty of the seller to rendei 
to the buyer all facilities for investigation of title. He must, therefore, produce all 
deeds relating to the property which are in his possession or in the possession of one 
from whom he is in a position to procure. The seller is bound to produce doom 
ments of title only when the purchaser asks for them ( y ). Under the Act the sellei 
is obliged to give mspeet ion to the buyer on demand of all documents of title relating 
to the property, not only such as may be in his possession but also those which are in 
his power to produce, such as may be with his agent, solicitor or mortgagee. Usually 
the matter of giving and taking inspectionof title-deeds is provided forby the contract 
for sale itself. In general practice, the seller’s solicitor hands the title-deeds over 
to the buyer’s solicitor, on the latter undertaking to return the same on demand 
without claiming any hen for his costs or otherwise. In the absence of any stipule- 
tion, it is the duty of the buyer to go to the seller’s place or such reasonable place 
as he may appoint, including his solicitor’s office, to inspect the title-deeds The 
costs of such inspection must be borne by the purchaser. In England, however, 
the rule is to deliver to the buyer an abstract of title. It would obviously be unwise 
for the seller to deliver his title-deeds to the buyer or his solicitor unconditionally, 
for m case of dispute between them, their recovery might entail not only cost and 
trouble but perhaps litigation. The seller must clear the title at his own expense (z). 
It his duty to be ready with his title before he carries the property to market. 

Abstract of title.— On completing the agreement for sale, the seller delivers to 

of *7 r a , bafcraCfc ° f t,fcle ‘ In India 0,1 844,08 b y auction, a condition for delivery 
of theabstract is inserted. Usually time f or delivery of the abstract is not of the 

(6 ,>a * w ’ Lovegrove ( 1857) 4 Drew. 170, 62 E. R. 

66 (n). 

(«) (1866) 2 Bora. II. C. 400. 

(u) M anchor ji Pestanji v. Narayan Lakshumanji 
(1863) 1 Bom. H. C. 77. 

(w) Shamsudin Tajbhai v. Dahyabhai Maganlal 
(1024) 48 Bom. 368. * 

26 


(x) Gm«! V. Homfray (1801) 5 Vcs. 818, 31 E. J 

o75. 

(y) W !oBur P L.T 35 5kwg Ko (WH 

(*) WiU<m v-.Men (1820) 1 Jac. & W. 611, 3 
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essence of the contract, though it may be made such by express stipulation between 
the parties, by reason of the nature of the property or by surrounding circumstances 
shewing an intention on the part of the parties to complete the contract within a 
limited time. In considering the question whether, in the absence of any of these 
circumstances, time is to be considered as the essence of the contract in delivering 
the abstract, the Court looks at the substance and not the mere form of the con- 
tract (a). The vendor must bear the expense of abstracting a deed forming part 
of the title required by law, although such deed be not in his possession (6). In 
India the practice of delivering an abstract of title does not obtain (c). 

As to what is a proper abstract is a question of degree and whore a purchaser 
objects that the abstract is insufficient, it lies upon him to show how it is imperfect ( d ) 
By the expression “ perfect abstract ” is meant the most perfect abstract in the 
vendor’s possession, actual or constructive, at the time of delivery. For a 
vendor, who has a good title, would not be permitted fraudulently to deliver an im- 
perfect abstract to which objections would necessarily be taken, and upon these 
objections being taken, avail himself of his own fraud to avoid his contract (e). A 
perfect abstract of title should contain, with sufficient fullness, the effect of every 
instrument which constitutes the title of the vendor and it should contain further a 
statement of all the facts necessary to deduce a title in the vendor (/). An abstract 
though deficient in length of title, is sufficient if it contains a full and fair statement 
of all muniments which the vendor has in his possession, power or knowledge and 
contains a fair statement of the deduction of his title (q). Every document that 
forms a link in the vendor’s title, ought to bo abstracted in chief and also the deed 
which is recited in the subsequent deed (h). Where the title-deeds are to be 
ducod by a certain day, if they are not then ready, the purchaser cannot obieet 
to the delay, if he receives them afterwards without objection (i). A vendor is b d 
on delivering an abstract, to make out such a title as he undertook to shew or ™ 
purchaser was bound to accept (/). The practice of setting in an abstract deed* * 
be executed which were not so, is both inconvenient and improper Ik) T1 t'M ^ 
first shewn when the abstract statos all the matters which if DPOV V *° tltle 18 
title. A title is made when the matters are proved A nurrlm * m f, e a good 
for inspection of any deed not abstracted, 

possession of the vendor. As to missing documents, a good title f . ‘ “T* 18 m 
proof was produced of search for them and their loss (/). A v i ^ maJo wbeu 
in suppressing an equitable encumbrance, although satisfied^h T ^ ^ ju8tified 
necessary that that should appear upon the abstract (m). * U * may nofc be 

Computation of limitation.— One of the conditions in a sale hv „ . 

the purchaser shall, within a specified number of days after th 5 tl0n is that 
the abstract, deliver, at a given address of tho office of the ° do,ivor y of 

statement in writing of his objections and requisitions (if ai !° VOndor ’ 8 attorney, a 
deduced by such abstract to and in respect of tho doscri t' °f ° F ^ the tifcle * as 

upon the oxpiration of such last mentioned time f nn ,t ; ^/° n ° f tbo P ro Porty and 
m this respect time is to bo 

(a) Roberh v. Berry (1853) 3 Dc. G. M. G. 284, (A) Re. Stamford s — ‘ 

(M Re 43 Joln!L, U ald Tuslin (1885) 30 Ch. D. 42. (i) n MoWo/ww *”* C °‘ 

(C( /J !?Brtli "• ' • ^ * C °- (1930) y h R V 9& U ”' am <«**> i A C u5, 28 5 7 27. ,45 

K Harc7lC6, 2 67 E. K. 44. “ ^ T ^ ‘ ^ *' L T ' S ' 

M Ni ilcLAul V - binmdranath Da * < 1930 > I/) pUKuJUgS}}* j«) 2L. T. o. S. ,92. 

(g) Dloodburn v. Smith (1842) 2 Ex. 783 154 n 68 * Draw. ,70, 02 E. R. 

E. R - 707 - ' Dr rH motui v. Tracv , . „ 

502. y V»80O) John 008, 70 E. R. 
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deemed of the essence of the contract) tho title shall be considered as approved of S . 55 
and accepted by the purchaser, subject only to such objections and requisitions, if 
any. Under such a stipulation the time within which u purchaser would be barred, 
dates from the delivery of a perfect abstract and not an abstract which shows a 
perfect title (which is entirely a different thing) but an abstract which sufficiently 
shews all documents and gives all tho facts upon which such title, as tho vendor is 
professing, is based (n). 

Recitals no evidence.— Recitals in a deed are. strictly speaking, evidence only 
against tho parties to the deed and those claiming through or under them. A 
mortgage was effected on tho property in favour of two joint mortgagees, by an 
agreement of charge duly registered and tho deposit of title-deeds with the mort- 
gagees. To deduce a good title, it was necessary to prove that the mortgage had been 
discharged. As proof of discharge, the vendor produced a certified copy of a release 
executed by only one of the joint mortgagees, which recited tho death of the other 
mortgagee and that the co-mortgagee was his solo heir. It was held that the 
recitals in the release were not evidence against the joint mortgagee and the title 
contracted for had not boon deduced (o). In Bombay, solicitors have adopted tho 
practico of accepting recitals in deeds over 20 years old in the same way as is done 
in England, undor tho Vendor and Purchaser Act, 1874 (/)). 

Covenant to produce. — A purchaser is not bound to complete his purchase 
without the title-deeds unless lie has a legal covenant to produce them. A covenant 
to produce title-deeds runs with the land for the benefit of the purchasers but not 
for the benefit of the vendors (</). 

Loss of sale deed before registration. — If a deed of sale for value more than 
Rs. 100, is lost before registration, tho purchaser can bring a suit against the vendor 
to compel execution and registration of a fresh deed. If tho vendor has resold and 
delivered possession after tho execution of tho lost deed to another who has not ice 
of the sale to tho plaintiff, tho latter is entitled as against tho subsequent purchaser 
to a decree for possession of tho property (r). 

Conveyance destroyed by fire before registration. — Where a conveyance com- 
pulsorily registrablo under section 17 of tho Registration Act, XVI of 1908, is des- 
troyed by fire before registration, tho purchaser can sue tho vendor for a fresh deed 
to the same effect. In such a case secondary evidence of the contents is admis- 
sible («). 

Unstamped title-deeds. — Where a title-deed is unstamped or insufficiently 
stamped which being a link in tho chain, is necessary for tho protection of tho title, 
the purchaser is ontitled to insist upon tho document being stamped at tho vendor’s 
exponso. Where a mortgage deed was insufficiently stamped tho purchaser could 
compel tho vendor to stamp it before completion with a full ad valorem duty at the 
vendor’s expense notwithstanding the mortgagee had consented to join in the 
conveyance ( t ). The Court is not entitled to speculate whether the purchaser may 
or may not have occasion to use tho dood. A purchaser is entitled to have every 
deed forming a step in his title in such a shape that he can, if ho needs it, give it in 
evidence. But a purchaser has no such right when tho deed is unnecessary for tho 

(«) Niltnani Addy v. Dinendranalh Das (1930) (£) Shamsudin Tajbhai v. Dahyabhai Ataganlal 

57 Cal. 1115 ; Hobson v. Bell (1839) 2 Bcav. (1924) 48 Bom. 368. 

17, 48 E. R. 1084 ; Blacklow v. Lavs (1842) ( q ) Barclay v. Raine (1823) 1 Sim. & St. 449, 

2 Hare. 40, 67 E. K. 17 ; Want v. Slallibrass 57 E. R. 179. 

(1873) L. R. 8 Ex. 175; Pryce Jones v. Ir) Nallapba v. Ratnalingachi (1897) 20 Mad. 250. 

Williams (1902) 2 Ch. 517. (s) Nynakka v. Vavana (1869) 5 Mad. H. C. 123. 

(o) Srimvasadas Barri v. Mehtrbai (1917) 41 (1) Whiting to Loomes (1881) 17 Ch. D. 10. 

Bom. 300. 44 I. A. 36. 
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S. 55 protection of his titlo and the defect can be cured by the concurrence of the parties 
to the unstamped deed (w). Under section 35 of the Stamp Act of 1899 no instru- 
ment chargeable with duty shall be admitted in evidence for any purpose unless 

such instrument is duly stamped (v). Consequently such a document is regarded 
as non-existent. 


Delivery of abstract.— It was observed in Oakden v. Pike (w) that an abstract 
was delivered whenever a number of sheets of paper, call it what you will, is deli- 
vered to the purchaser, which contains with sufficient clearness and sufficient 
fullness the effect of every instrument, which constitutes part of the title of the 
vendor, and that is the delivery of the abstract oven though it takes place before 
actual comparison of the abstract with the deeds themselves, which they purport to 
abstract. The vendor by sending that, announces to the purchaser that those are 
the documents which he is ready to shew him at any time whenever he wishes to 

see them, either at his place of residence or any place of business that may be 
arranged. 


Deducing a title.— It was observed in Oakden v. Pike (x) that “ it is inappro 
pnato to use the word deduce as expressing either delivery of the abstract or the 
showing of the deeds. The deducing the title-the proper use of that expression 
is this I deduce my title from my great-grandfather ; I do not deduce my title 
by sending the title nor do I deduce my title by shewing you the deeds. By sending 
you the abstract and shewing you the deeds. I shew you how I deduce my title 
According to the strict meaning of the words, • deducing the title • is stating from 
whom or from what source the party draws forth his title.” 

Commissioners’ report.— Exceptions are allowed on the Registrar’s holdine 
that the sale conferred a good title (y). e 


Clause (1), Sub-clause (c) : Answers to Buyer’s Requisitions. 

.a Jo' ‘? e r , ‘ Thorc ' s no express provision in the Act as to the nature of 

the title which a seUer must offer to the buyer. The duty cast upon the seller is to 
disclose to the buyer any material defect in his title, of which the buyer is not aware 
and which ho could not w,th ordinary care discover. It cannot be said that when 
the title-deeds am handed over to the buyer or a complete abstract given to him 
any defect which could be discovered from the title-deeds or from the abstract’ 
is a defect that would come within the purview of sub-section 65 (1) (o) The tit| ’ 

which a vendor must shew must be a title in himself or in those whom he has a legal 
or equitable right to require to join in the conveyance ; he has no right to say that 
some other person is w.lhng to enter into a contract, and so force the title of that 
other person on the purchaser (z). It is his duty to make out a title to the whole 
and not a part only of tho property (o). If a purchaser is entitled at all • -J 
that the vendors having only a partial interest, makes the contract void, he must’ 
insist upon tho objection at once and cannot avail himself of it after bavins treated 
the contract as good and required the concurrence of tho norsonc K “ 

the title (6). In the absence of a contract, providing that the plaintiff IhouldThow 
only such title os ho could give or some other specia l contract as to title, the general 

(w) Ex-partc Birkbeck Freehold Land Society r \vr xj ZTI 

(1883) 24 Ch. D. 119. (,) De s 01 I ’ ' . 

<t>) Rustotnji Ardeshir Irani v. Vinayak Gangadhar 0 j () " * Ua Phiary (1923) 25 Bom. L. R. 

Dhat (1911) 35 Bom. 29. (a) Roff+v v ci^h 

(to) (1865) 34 L. J. Ch. 620. UR Ran llcr05s (*819) 4 Mad. 227, 58 

(*) (1865) 34 L. J. Ch. 620. lb) Murrell v r ^ 

(y) Ram Lai Sen v. Sm. Suradhani (1935) 39 1 V ‘ Gooti y^r (I860) 1 D. F. & J. 432. 
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law laid down in section 25 of the Specific Relief Act, I of 1877, must prevail (c). 
Generally, the title which the seller is expected to make is stipulated between the 
parties. In an open contract, however, when nothing is said on either side, it is 
the duty of the seller to make out a title which the Court could force upon an un- 
willing purchaser, for which purpose it must be a marketable title free from reason- 
able doubts. 

In Pyrke v. \V addingham (d) the question was whether the vendor had shewn 
such a title as the Court would compel the purchaser to accept. The Vice-Chancellor, 
although his opinion was in favour of the title, thought that that opinion was not 
based upon any general rule of law or upon reasonings so conclusive as to satisfy the 
Court that other competent porsons might not entertain a different opinion or that 
the purchaser taking the title might not be exposed to substantial and not merely 
idle litigation. Ho refused to decree specific performance and proceeded to lay 
down certain principles, as follows : — 

(1) A doubtful title which a purchaser will not be compelled to accept, is not 
only a title upon which the Court entertains doubts, but includes also a 
title, which although the Court has a favourable opinion of it, yet may 
reasonably and fairly be questioned in the opinion of other competent 
persons ; for the Court has no means of binding the question as against 
adverse claimants, or of indemnifying the purchaser, if its own opinion in 
favour of the title should turn out not to be well founded. No standard 
can be laid down as to the nature and amount of doubt which would justifya 
purchaser from completing the sale. The difficulty of this subject is further 
enhanced by the conflict of judicial decisions and opinions. 

(2) If the doubts as to a title arise upon a question connected with the general 
law, the Court is to judge whether the general law on the point is or is not 
settled ; and if it bo not, or if the doubts as to the title be affected 
by extrinsic circumstances, which neither the purchaser nor the Court 
can satisfactorily investigate, specific performance will be refused. 

(3) The rule rests upon the principle that every purchaser is entitled to require 
a marketable title. 

(4) It is the duty of the Court, on questions of title depending on the possibility 
of future rights arising, to consider the course which would bo taken if the 
rights had actually arisen, and were in course of litigation. 

(5) A marketable title is a title, which at all times, and under all circumstances, 
may be forced upon an unwilling purchaser. 

The decision was disapproved, and not followed where the facts were 
similar (e). Still the principle has been approved of (/). 

“ A marketable title ” is the same as a “ title free from reasonable doubts.” 
Often “ marketable title ” is used with or without the addition of the words “ free 
from reasonable doubt.” It means a title which the Court will at all times and 
in all circumstances force on an unwilling purchaser (g). It is a title to which an 
honest purchaser could not reasonably raise any objection and which in turn would 
enable him to thrust the property on any buyer, however unwilling, from him. In 
the absenco of a contract to the contrary fiduciary owners should make out a market- 
able title free from reasonable doubt. So also in case of an open contract, the vendor 

(c) Haji Mahomed MUlia v. Musaji Esaji (1891) ' (/) Palmer v. Locke (1881) 18 Ch. D. 388. 

15 Bom. 657. (?) Pocket i v. Wood (1820) 1 lac. & \V. 419; 

(*) (1852) 10 Hare 1. 68 E. R. 813. j lutllubhai v. Chimanlal (1935) 59 Bom. 83. 

M Mullings v. T tinder (1870) L. R. 10 Eq. 449. 
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must make out a marketable title (h). Where doubt is tlirown upon a title owing to 
strangers making claims, their truth or falsehood may only be ascert ained by litigation 
between those strangers and the vendor, and that doubt cannot be resolved in a suit 
for specilic performance. In determining whether the title is doubtful, the state 
of facts existing at the time the suit was brought, must be considered. When the 
question between vendor and purchaser is whether the title is good, bad or doubtful, 
it is for the Court to decide to which category the title is to be assigned; and when 
thore is reasonable probability that forcing it on the purchaser will involve him 
in litigation, the Court ought not, in the exercise of it6 discretion, to force it on an 
unwilling purchaser. No title offered by the head of a joint Hindu family or a 
family in which, whether in fact joint or not, claims are put forward by members to 
tho proporty as ancestral, could be good enough to be forced on an unwilling pur- 
chaser, unless all the coparceners concurred (>'). The possibility of a reasonable 
dispute as to the construction of a will (7) or a right of renewal under a lease {k) are 
also instances. A good or sufficient title is such a titlo as a Court of Chancery would 
adopt as a sufficient ground for compelling specific performance, and by a stipulation 
for good title must bo understood, not such a title as would support a verdict for the 
purchaser in an action of ejectment against a mere stranger, but such a one as would 
enable the purchaser to hold the property against any person who might probably 
challenge his right to it (/). A condition in an agreement for sale of freehold provided 
for a marketable title, but on investigation it was discovered that the houses were 
a part of a property, sold by a building society subject to contingent restrictive 
covenants which were admitted to make the title not marketable. It was hold that 
the purchaser was right in declining to proceed with the sale and was entitled to 
recover back his deposit (m). Here the vendor adduced evidence that tho purchaser 
knew of the restrictions at the time of the contract, but tho evidence was held in- 
admissible to modify the terms of the express contract. But where a vendor sells 
such title as he has or has to convey under an agreement of compromise of doubtful 
rights, lie is not bound to deduce any title to the property (»). A condition of sale 
that the purchaser shall take such title as the vendor can give, implies possession of 
some title in the vendor, liowover defective it might be (o). A purchaser is not 
bound under an express agreement to give a good title, to pay the purchase-money 
until such a title is made out by the vendor and he is ready to convey (p). If a 
contract for sale is silent as to tho title, the legal implication that the purchaser 
is entitled to a good title, may be rebutted by evidence that, before tho execution of 
the contract, the purchaser had notice of defects in the vendor’s title. But if the 
contract expressly provides that a good title shall be shewn, the purchaser is entitled 
to insist on a good title, notwithstanding that before the execution of the contract; 
he had notice of defects in the vendor’s title. If the purchaser before completion, 
takes possession with knowledge that there are defects in the title, which the vendor 
cannot remove, the taking of possession amounts to a waiver of tho purchaser’s right 
to require the removal of those defects, or to repudiate his contract. If, on the 
othor hand, tho defect. are removable by tho vendor, the taking of pension does 

(f») Pyrke v. Waddingham (1852) 10 Hare. 1 
68 F. R. 813. 


(t) A hmedbhoy Habibhhoy v. Sir Dinshaw 
Petit (1909) 11 Bom. L. R. 545. 

(j) Lallubhai v. ChimanlaJ (1935) 59 Bom. R3. 
(^) 


■ghji v. Tyeballt (1924) 26 Bom. L. R. 1019 
I) J takes v. White (1851) 6 Fx. 873. 155 F R 

ton ' * ' * *'• 


Th 2.mpson (1882) 9 y. B. D. 616. 

453 y Tumer (**B1) 15 Bcav. 46. 51 F.. R. 

(o) Motivahoo v. Vina yak (1898) 12 Bom. 1; 

fM \l !,T C V ’/ ococ ‘ M*888) * Ch. App. 379. 

(/>) Manby v. Cremonmt (1851) 21 L. J. Ex. 288, 
l ' > * > *-• 1<. 772. 
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not amount to such a waiver ( q ). Indirect evidence is admissible on investigation 
of title, in case of death, by production of probate or Letters of Administration, 
and in the case of mortgage by deposit of title-deeds or equitable charge, by the fact 
that the documents creating the charge are in possession of the debtor (r). A 
declaration inserted in the testing clause of a deed which purports to affect or qualify 
any other provisions in the body of the deed, lias no legal effect (*). The record of 
rights is no evidence on the question of title (t). A kobalci containing a clause to the 
effect that if it be subsequently found that the vendors had no title to the properties 
sold, then certain other properties of theirs shall be counted as sold, creates or 
declares a right in the latter properties, though in future, vested or contingent, 
in favour of the vendees and coming, as such, under section 17(1) (b) of the Regis- 
tration Act, it is registrable at a registration office within the jurisdiction of which, 
some of the latter properties are situated (w). 

Contracts for sale of property are upon condition frequently expressed but 
always implied, that the vendor has a good title ; if he has not, the purchaser is 
entitled to no satisfaction ; the return of the deposit with interest and costs is all that 
the purchaser can expect (v). The right to a good title does not grow out of the 
agreement between the parties but is given by law ; but a purchaser may waive his 
right by going on with the agreement, after he has full notice that he is not to expect 
a good title. This is, in such case, a matter of notice and not contract («»). If a 
vendor of leasehold interest means to sell it without producing his lessor’s title, he 
ought to declare it ( x ). Independently of the question of merger, a party selling 
is taken, priina facie, to do so free from encumbrances (y). A purchaser is not 
bound to accept an indemnity for a contingent encumbrance, however small the 
amount or remote the contingency, but is entitled to have it discharged ( z ). A 
vendor must use all reasonable diligence to make a good title and he will not be 
relieved of this duty by a Court, without the consent of the purchaser, even though 
he should offer to discharge the purchaser from the contract (a). It is his duty to 
make a title to the whole property and not to a part only (6). When the sale is of 
two distinct lota which adjoin and which would bo more conveniently occupied 
together, a purchaser is not obliged to purchase, unless a good title to both is made 
out (c). Here the inducement was to possess one as an appendage to the other and so 
the purchaser should not be compelled to purchase one alone. Otherwise a pur- 
chaser of two lots is not justified in refusing to perform his contract for the purchase 
of one lot because a good title to the other lot ii not made out (d). When property 
ib encumbered, the question c encumbrance i a question of conveyance but not 
of title (e). It is no objection to a title upon a sale by auction that a memorandum 
appears amongst the title-deeds, shewing that a former owner of the property (under 


M Ift n ** Gloag and Miller's Contract (1883 
23 Ch. D. 320. 

(r) Nicoll v. Chambers (1852) 11 C. B. 996, 13 
E. R. 770; Farmer v. Turner (1899) 1 
T. L. R. 922. 

(5) Blair v. Assets Co., Ltd. (1896) A. C. 40! 
, - Smith v. Chambers (1847) 3 A. C. 795. 

\f) Kumar Raj Krishna v. Barabani Coal Con 
cem. Ltd. (1934) 60 C. L. J. 477. 

W Sm. Surannessa Khatoon v. Shaikh Osmai 
. , „,<*»»* (1934) 39 C. W. N. 120. 
lv) Flureau v. Thornhill (1776) VVm. Bl. 1078 
96 E. R. 635; Bain v. FothergiU (1874 
? H; L. 158; Gaslight Coke Co. v. Tows 
1 1887) 35 Ch. D. 543 ; Baynes v. Lloyt 
(1895) 2 Q. B. 616 ; Morgan v. Russell (1909 
IK. B. 357 ; Keen v. Mear (1920) 2 Ch 
574; Hall v. Betty (1842) 11 L. J. C. P 
256, 134 E. R. 168. 


(ir) Ogilviev. Foljambe (1817) 3 Mcr. 53, 36 E. K. 
21 . 

(*) Ogilvie v. Foljambe (1817) 3 Mcr. 53, 36 E. R. 

21 . 

(y) Bulkeley v. Hope (1856) 1 Jur. N. S 864, 
69 E. R. 549; Sharman v. Shannon (1892) 
67 L. T. 833. 

(*) In re Weston & Thomas’s Contract (1902) 
1 Ch. 244. 

(а) Hawkins v. Shewen (1823) 1 L. J. O. S. Ch. 148. 

(б) Roffey v. Shallcross (1819) 4 Mad. 227, 

56 E. R. 690. 

(c) Gibson v. Spurrier (1795) Peake, Add. Cas. 
49, 170 E. R. 190. 

(</) Lewin v. Guest (1826) 1 Russ. 325, 38 E. R. 
126. 

(e) Sober v. Kemp (1847) 6 Hare. 155, 67 E. R. 
1120. 
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whom the vendor derives title) had raised money thereunder by way of equitable 
mortgage, and that there is no evidence that such charge had been released other 

t r d ° r ' S P ° S ~ ° f * he ^ -- -omoTand^ 

here the title is derived through a mortgagee who conveyed the property to the 
\ endor, the mortgagee’s title not being absolute against the creditors of the mort 

t nd H er > t bein ! n ° Pr °° f ° f th ° dGbtS bei,lg “*i«fied and the mortgagor dW 
esmtllld I T ’ andany " f the cred * tor8 might obtain administration tothe 

If a deed of Tdl to ^ " Cannot ba »>at a good title was shewn (g). 

-rs: err ~~ 

=rv=vr rj-j craw; * 

Purchaser s right to investigate lessor’s title On * c , 

a purchaser is bound to assume the lease dulv granted U) ™d h l pr °P erty - 

vendor to make out a title to the 7 u I ° has n ° nght to as k the 

leasehold. This is the law in England both undT 6r 8Uch reversion be freehold or 
chaser's Act, 1874, 37 and 38 ^c t c IS and the P ^ V6n<J ° r P “- 

perty Act, 1881, 44 and 43 Viet,, c 41 sec 3 ( 1 ) ome - vanc,n 6 and Law of Pro- 
hold “ d o7^“I d° di “" — 

Whore, however, by mistake of tho H™ft . 1PC m serfclon 8 of Act (m). 

freehold, it is advisable to rectify the instruct by'e^cutog 7 ^ C ° UVeyed as 
term. The covenants in an assignment nf l™ i w ufcmg an assignment of the 

freehold but the lessee would nevertheless be liable 'fo eT * TO J n * hoae on a ^ant of 
with the land, assuming him to have notice nf tl i u ° f the covenants »s run 
A lease obtained from^ovemment C" 0 fha ™‘- <* «'e Property. 
Act, 1899, from stamp duty not onlv in the fi . F SGC lon of the Indian Stamp 
quent transfers as well. * h6 ^ mstance b >'* » the ease of subse- 

Marketable title to the satisfaction nf it,. 

a vendor should prove, when the purchaser refuses”" t0 ^ 
a stipulation that the vendor shall make out « , f h ‘ S Contracfc . containing 
of the purchaser’s solicitors, was conTidered bv tl ^ f 6 ** t0 fch * Action 
held, that a vendor has to establish, when he de .° m )a - vH,gh Court when it was 
either (a) that the solicitors did approve of the title ^ tu CI ' f ° rCe such a contract 
title tendered as made it unreasonable not to approveoMt ^ ^ ^ 8Udl * 

Possessory title.— Where a vendor contracts to „• , 

certain mstrument and it afterwards appears that hT° ° COrnmoncing with a 
Cftn - glVe a goocl Possessory title from n Into. ,. ?tr cannot 8»ve such a title but 

</> W B. 996 , iaa accrued 


E. R 77ft .pi II 15. 996, 138 

T. L. R 7 S22 F fr v# lur " cr 0899) 15 

ig) D % U K. ^ Monds ( ,8 53) 16 Beav. 406. 51 

(i) Rt fU Mar$h^r n (I ?, 94) 3 Ch - 267. 

D. 11 & Gr **mUe (Earl) (1883) 24 Ch. 

(i) R,. ' Ebsworth and Tidy's Contract (1889, 42 


... . Ch - L>-. 

Ch. g E n 9$ & HiUh ”' an ' 5 Contract (1882) 

“ Tb’ ^ 287 ; 

(lclrnA _ **• oy * 


- ^ V - ^WiaH (1906) 30 Bom. 250. 


r * Co., u 
35 Bom. no. 


Mahomed ally (1911) 
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after the date of the contract under the Statute of Limitation, was forced upon the S, 55 
purchaser (o). A title founded upon possession of but a few years, is the weakest 
possible legal title. In re. Baker tf? Selmoti's Contract ( p ), the title was forced on the 
purchaser though it was very different from that, for which he bargained. The 
principle in such cases is that the vendor lias fulfilled his contract of sale. The 
conditions of sale bind the parties and if the vendor has undertaken to give a title 
of a particular type and the good title which he offers is not of that type, the pur- 
chaser cannot be compelled to accept it, because it is not that which contractually 
the vendor has undertaken to give. An experienced conveyancer may say it is 
in reality as valuable and as sound a title, but the purchaser has a right to say, 

“ I do not take anybody’s advice. I contracted for one type of title and no Court 
can make me take one which does not comply with the description in the con- 
tract ” ( q ). Offering a possessory title is no fulfilment of contract for an absolute 
title (r). 


Leasehold title. — On a sale of leasehold there is an implied undertaking by the 
seller (if the contrary be not expressed) to make out the lessor’s title to demise; and 
because the residue of the term is short, the value of the property small, and the 
absence of any premium for the lease, there is no inference that the purchaser intend- 
ed to waive his right to call for the production of tho lessor’s title (s). And when 
an agreement for lease contains an option to purchase the promises by the lessee, his 
nghts are those of an ordinary purchaser to have a good title made out and the 
onus is on the vendor to shew that the purchaser had waived his right to have a good 
title made out (t). On a sale of a leaso the vendor must also shew that he has a valid 
title to the leaso or to the term granted by the lease. Likewise, in case of an agree- 
ment to lease, the vendor is bound to shew that- there is a subsisting valid agreement 
to lease (u). Where a lease contained a provision reserving to the lessee “ option 
of purchasing all the estate, interest and title which is at the date of these presents 
vested in the landlords in and to the freehold premises hereby demised and tho fix- 
tures and fittings at a price not exceeding £3,000, ” it was hold that the tenant’s 
rights were only to acquire for £3,000 the actual interest in the promises and therefore 
the landlords wore under no obligation to pay off the mortgage and convey the 
unencumbered fee simple in consideration of tho purchase price of £3,000 (t»). The 
purchaser of a leasehold may object to the vendor’s title if ho has incurred a for- 
feiture, although it does not appear that the lessor lias taken advantage of the for- 
feiture (tv). On a purchase of an undor-loase, it is not a valid objection to the title 
that the under-lease may become forfeited by the non-performance of tho covenants 
in tho original lease ( x ). The purchaser must have known, before the contract, 
that tho under-lease was liable to be forfeited by a breach of the covenants contained 

ui the original lease. It is because of this very evil that a contract to assign a lease 
• 

is not satisfied by granting or assigning an umlor-leaso. A purchaser entered into 
an open contract to purchase a “ leasehold ” house and paid a deposit. It appeared 
from the abstract of title that tho property was hold upon an under-lease. The 


(°) In re. Atkinson and Horsell's Contrail (191 
2 Ch. 1 ; Games v. Donnor (1884) L. 
Ch. 517 followed. 


(*>) (1907) 1 Ch. 238. 
(?) Per Flct 


(') 

(*) 


Fletcher Moulton, L. J. in re. Atkinsot 
and Herself s Contract (1912) 2 Ch. 1. 13. 
Re. Brine and Davies's Contract (1935) 1 
L. T. 552. 

Souter v. Drake (1834) 5 B. Sc Ad. 992. 1 
E. R. 1 058 ; Hall v. Betty (1842) 11 L. 
C. P 256. 


(D Welchman v. Spinks (1861) 5 L. T. 385. 

(m) Bracer v. Broaduood (1882) 22 Ch. D. 105. 

(v\ l-ouler v. Willis (1922) 2 Ch. 514; United 
London and Scottish Insurance Co. v. 
Omnium Insurance Corporation (1915) 
84 L. J. Ch. 777. 

fuO Wilson v Wilson (1854) 14 C. B. 616, 139 E. R. 
253 

(*) HavforJ v. C riddle (1855) 22 Rcav. 477, 52 
F.. R. 1192. 
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purchaser objected to the title on the ground that the property being so held, she 
would be liable to eviction by the original lessor for breaches of covenant in respect 
of property not comprised in the under-lease. Held, applying the doctrine of 
Arlington v. Hamilton ( y ), followed in Crcswell v. Davidson ( 2 ), that a good title 
had not been shewn and that the purchaser was entitled to a return of the deposit (a). 
Assignor of a lease who by non-compliance with a dilapidation notice served by the 
landlord has incurred forfeiture, cannot make a good title under an open contract 
although the assignee lias tendered and the landlord lias accepted rent subsequently 
to the date of the contract but before completion had been effected (6). Where 
property is described as hold under a lease which actually proves to be an under- 
lease, the purchaser cannot be compelled to accept the title (c). Such a description 
is fatal to the title (d). A contract to lease is not satisfied by granting an under- 
lease but if the purchaser had knowledge, he would be prevented from setting up 
misdescription as an objection to title (e). Where an agreement was made to sell 
aU his interest in the lease ” it was held that the purchaser could not refuse to 
complete on the ground that the title proved to be an under-lease for a term less by 
three days than the term granted by the original lease (/). If a property is subject 
to easements a purchaser is not compelled to take the title (g). It is a formidable 
objection to the vendor's title, on a sale of leaseholds, that the vendor has underlet 
the premises with the covenants contained in the original lease omitted, for example 
covenants to build or to paint at certain periods, for by doing so, the vendor puts 

it out of hi. power during the under-lease to enforce performance of covenants, for 
breach of which the original lessor can re-enter (h). 

Seller with an imperfect title.— Section 18 of the Specific Relief Act, I of 1877 
enacts that where a person contracts to sell certain property, having only an imper-' 
feet title thereto, the purchaser (except as otherwise provided by Chapter II of 

(a) If the vendor has subsequently to the sole acquired any interest in the 

property, the purchaser may compel him to make good the contract out 
of such interest ; 

where the concurrence of other persons is necessary to validate the title, 
and they are bound to convey at the vendor's request, the purchaser may 
compel him to procure such concurrence ; 

whore the vendor professes to soil unencumbered property but the property 

IS mortgaged for an amount nut exceeding the purchase-money, and the 

vendor has in fact only a right to redeem it, the purchaser may compel 

him to redeem the mortgage and to obtain a conveyance from the mort- 
gagoe ; 

whore the vendor sues for specific performance of the contract, and the 
suit ,s dismissed on the ground of his imperfect t itle, the defendant lias a 
light to the return of his deposit (if any) with interest thereon, to his costs 

o he suit, and to a her, for such deposit, interest and costs on the interest 
of the vendor in the property agreed to be sold. 


(b) 


(c) 


(d) 


8 


(b) 

(c) 

(<*) 


23 L. J. Ch. 1000, f>9 E. R. 233. 

(1887) 56 E. T. 811. 

Re. Lloyds Haul:. Ltd. and Lillindon's Con. 
tract (1912) 1 (.),. 801. 

Re. Martin, ex-parle Dixon t Trustee ) v 
Tucker (1912) 106 L. T. 381. 

Heyfus fir Master's Contract (1888) 39 Ch. I) 
110; A fiullev v. /tooth (1848) 2 Deo. A Sm 
718, 64 E. K. 321. K 

Henderson v. Hutson (1867) 15 \V. R. «61 • 


(e) 


(/> 

(If) 

(A) 


Hay ford v. (riddle (1855) 22 Bcav. 477, 
»2 li. R. 1192, 

Henderson v. Hutson (1867) 15 W. R. 861; 
Hay ford v. (.riddle (1855) 22 Bcav. 477, 
52 E. R. 1192. 

Wartng v. Scotland (1888) 57 L. J. Ch. 1016. 
s nackleton v. Sutcliffe (1847) 1 Do. G. & Sm. 
809, 03 E. R. 1217. 

Darlington v. Hamilton (1854) 23 L. J. 
Ch. 1000, 69 E. R. 233. 
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be J"!L: i,h I* COUtra0t for the 8al ° oi immoveable property cannot 

oe specifically enforced in favour of a vendor (i), 

who knowm g himself not to have any title to the property, has contracted 
to sell the same (/), 


(a) 


(b) 


(c) 


who, though he entered into the contract believing that he had a good 

title to the property cannot, at the time fitted by the parties or bv the 

Court for the completion of the sale, give the purchaser a title free from 
reasonable doubt (k), 

who previous to entering into the contract, has made a settlement (though 

not founded on any valuable consideration) of the subject-matter of the 
contract (L)% 


do, “ r ° r not speciflc performance ought to be granted.— The species of 

one oUhftZT “ Court from enforcing specific performance must come within 

V T ret ' Whe ' 1 0,Ore has ' JOOn “ decision adverse to the 
le or to the principle on which the title depends, which the Court is of opinion is 

bad title) inwrh ‘.'“T ‘ 8 ° f ° pini ° n th “* the deeision is right, it is simply a 

sTon a ” Ca8 °-, the ?° Urt wi “ rely upon its own opinion against the deci- 

is , d,c Preneunced °n,l will not enforce the title. Another case is where there 

not dht n'Z . title T the ° OUrt iS ° f °P inioa that the decision was 

thisZv be ad 1 r V T° n 18 Wh0re there “ a kno ™ difficulty in the title. To 
,Z! ° Urtl ‘ Ca36 ' Wh6r ° Val,d 'ty of the title depends upon facts or a 

"tt ^rtS^t w no 

(a) The Court will not compel a person to take a doubtful title but if i„ its 

br^TVo,^r 8idera,ion of the ,a ' v ' the titie ie 8 °° d ’ the court - 

<b) tnhv, d ° P0,ldmg UP °" th ° “tabliahment of complicated facts of an 
amb^uous nature and which is exposed to being challenged with reason- 
able chance of success, cannot be forced on a purchaser (o). 

<c) A purchaser is not compelled to accept a title formerly subject to encum 
ranees, the discharge of which is shown only by presumption (p). 

(d) Where title to an estate has been pronounced bad by any Judge of the 

ourt. the Court of Appeal will not, except upon the clearest ground and 
under very special circumstances, force it upon the purchaser ( ? ) 


(e) 


^:“ g nr r r instru - 

r P n zrxr r a ,ater ** the p °~“ - - re: 


$ ill 25 ; S P cclfic Relief Act (I Of 1887) 

0) See ^illustration (a) to sec. 25, Spe cific Relief 

W S Tc i "S , T C ] ,b ' ai “ d <-=» «« - S*. Srrri- 

V, Sc.Uliam.Uo.i <d, to sec. 25, Specific Relic, 
(m) MuMnp v TrindUr (1870) 10 F« 

937 . V ' ^ (,820 > 5 Mid. 371,1* E f<: 

\n) Wrigley v. Sykes (1856) 21 Bcav. 337, 52 E. R. 


(°) 


89. 


RC 2 Ch° 296 S and POXVdl ' S Co,Uracl (»902) 
(/» Harris (1809, , Taunt. 430. 

C °E. R. J 2 a 6 “’ W ( 1861 ) 30 L. J. Ch. 359. 45 

R ‘o rt k T°^ a,Ul Ho ' setl ’s Contract (1912) 
Ch Ch S17.’ (>ameS V ' Donnar 0884) 54 L. J. 


(<7> 

(r) 
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(f) 


(g) 


W liere property was described as business premises but a covenant imposed 
serious restrictions, excluding the very user of the premises for the purpose 
ot business, the Court refused to force the title on the purchaser (a). 

Upon a sale of a public house to a brewery company, on the lessor’s refusal 
to the assignment on the ground that the house should remain a free house, 
the title could not be forced on the unwilling purchaser (*). 

Searching interrogatory. A purchaser made the following requisitions, “Is 
there, to the knowledge of the vendors or their solicitors, any settlement, deed, 
fact, omission or any encumbrance affecting the property not disclosed by the 
abstract ? The reply was, “ We invariably decline to answer questions of this 
description The requisition being pressed, the reply was returned, “ The vendors 
will reply ,f required, but they have no knowledge of the contents of the abstract.” 

* summons was taken out by the purchaser for an order on the vendor and their 
solicitors to answer this inquiry. Adhering to his decision in Re. Solomon A Davey («), 

a ’ ' ' C ” or<lered that ^e vendors’ solicitors must make a full and complete 
answer to the requisition. On appeal the order was reversed and it was held that 
neither the vendors nor their solicitors were bound to answer any part of the requisi- 
tion (V). Such a question is no requisition. A vendor is not bound to answer such 
a general inquiry (w). It is a searching interrogatory put to the vendors and their 
solicitors Some solicitors answer the requisition in this manner, “ not that we are 
aware of but the purchaser’s solicitors should make the usual searches.” In India 
tins practice ,s generally prevalent. Sometimes answers are given. Some convey- 
ancers re use to answer, their reason being that answering such a requisition might 
subject them to personal liability to the purchaser. The practice is of modern 
growth and there seems to be a tendency to discourage it. Sometimes the reply 
is evaded by an answer. “ no requisition can be administered to the vendor’s solici- 
tors. In this connection it must be pointed out that clause 55 (1) (c) makes it 
incumbent upon the vendor to answer to the best of his information only relevant 

questions put to him ,n respect of the property or the title thereto. In India there 
is no judicial authority in favour of such a requisition. 

. , C0 ' , ® #eral f0 fhe Htle.— A purchaser is not entitled to call for deeds colla- 

terai to tlio title (x). 

Agreement not to require an abstract.— A purchaser who agrees not to require 

2“ e„Z' n °" CrthelC8S ° rig, “ '° inSPeC ‘ * hC dr ° t,S " hich ™" StitUte 

arc , 0b , ,C ‘ :tio " t0 b ‘ made wlthIn 11 *>«" time. — In acondition of sale where objeotiona 
are to ho sent to the vendor’s title within a given time, time is of the essence of the 

contract and where delivery of abstract is to ho made within a specified time and 

the vendor fails to do so, the purchaser has a rigid to repudiate the purchase On 

ho other hand, if the vendor has complied with the conditions of delivering the 

abstract w.thm a specified time and if the purchaser does not deliver his objections 

or .f ho does deliver Ins objections, and if there be any objection not contained in what 

r d S the titl‘ n, t th t t0 T r f ‘ hOUgl !l ° f ’ 8UCh — considered as waived 

and the title to that extent accepted (t). If the purchaser retains the abstract for 


(s) lie. Davis & Cavey (1888) 40 Ch. D. 601. 

(0 In re Marshall and Salt's Conti act (1900) 
2 Ch. 202. 

(u) Sec footnote, 10 Cli. D. t at pace 366. 

{.v) Re. Ford & Hill (1879) 10 Ch. D. 365. 

(w) Taylor v. tendon and County Rankin K Con,, 
pany ; London and Count, Hanking Cut i- 


nn any v ’.: V * tOM ('9°» 2 Ch. 231. 

45 e'; £*££" 08591 29 L J- Ch - 307 • 
M 2i3 ( ,S2S| t L. J. 

(*) Oakden v. Pike (1865) 34 L. J. Ch. 620. 
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five months, making no objections to the title but simply requires the vendor to 
verify the abstract, with the title-deeds, lie is deemed to have accepted the title (a). 
Time to deliver requisitions does not run until a perfect abstract is delivered (6). 
If the abstract be incomplete, it is not a delivery of the abstract (c). Purchaser 
is not entitled to use information derived from the abstract for his own advantage 
adversely to the vendor (c/). 

Time for answering requisitions. — W hen a requisition is made by a purchaser, 
reasonable time must be allowed to the vendor to answer it. In this case the requisi- 
tion involved the necessity of filing a suit and obtaining a decree and the vendor 
consented to comply with it (e). 

The vendor’s usual rescission clause. — Frequently conditions of sale contain 
stipulations with regard to title, that in case a purchaser shall within a certain 
time, make any objection to or requisition on the title which the vendor shall bo 
unable or unwilling to remove or comply with, the vendor shall be at liberty, not- 
withstanding any attempt to remove or comply with such objection or requisition 
by notico in writing to be given to the purchaser or his solicitor, to annul the con- 
tract and return to the purchaser his deposit without interest, costs or other com- 
pensation. To say that a vendor upon a condition of this description could annul a 
contract treat mann, without attempting to answer any of tho requisitions which are 
mado on tho part of the purchaser, would be opposed both to principle and autho- 
rity ; for that would, in truth, be giving to the vendor the power of saying that that 
which was intendod as a sale, and was a sale, shall, in truth, bo no sale at all. The 
vendor’s right of rescission must be co-extonsive with the purchaser’s right to object 
to tho title under the same condition. Such a condition in a sale ought to bo dis- 
couraged and ought not to receive a construction oppressive on the purchaser. A 
condition of this nature reserves to the vendor the right to rescind the contract for 
sale, upon his discovering that a purchaser insists or persists in a requisition which 
he is unable or unwilling to remove or comply with (/). Where there is a right to 
give notice to rescind, there must be an objection to title, unwillingness on the 
part of the vendor to remove that objection, communication of that unwillingness, 
and insistence on the part of tho purchaser notwithstanding the communication ( g ). 
The vendor is not bound to exercise tho right immediately, time not being of the 
essence, but may do so within a reasonable time(/<); nor need such notice give the 
purchaser a period of time within which to waive his requisitions (i). The rescission 
must bo by notice in writing to tho purchaser after the requisition is mado, or having 
given an answer, the purchaser considers it to bo unsatisfactory anti says, “ I press 
this requisition.” Tho right on the part of the vondor to rescind arises at onco and 
thero is no further locus poinitentiw allowed to the purchaser. In other words, 
where once the insistence is shewn by the purchaser, the vendor is not bound to 
intimate to him that if he goes on persisting or insisting, tho power will be exorcisod 
adversely to him (». Therefore, tho right to rescind arises immediately the objeo- 
tion or requisitio n i s persisted in. To hold otherwise would bo to add a new term 

(a) Pegg v. Wisden (1852) 16 Bcav. 239, 51 E. R. 

770. 

(t) Hobson v. Bell (1839) 2 Bcav. 17, 48 E. R. 

1 084 • 

M Oakden v. Pike (1865) 34 L. J. Ch. 620. 

{d) Murrell v. Goodyear (1859) 2 Gift. 51, 66 E. R. 

22 . 

(<) Micholls v. Corbett (1865) 34 Bcav. 376. 

55 E. R. 680. 

if) In re Terry & White’s Contract 1886) 32 Ch. 


D. 14. 

<?> Duddell v. Simpson (1866) 2 Ch. App. 102. 
(/i) Shoreditch Vestry v. Hughes (1864) 10 L. T. 
723. 

Duddell v. Simpson (I860) 2 Ch. App. 102 
Mawson v. PI etc her (1870) 6 Ch. App 91 
Duddell v. Simpson (1866) 2 Ch. Ann 109 

ft ? ameS % W W) 29 Ch P D P ; 626 ; 

vSSSJsfffSh*" BuMin ‘ S0C *i 


(») 
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to the contract. If there be litigation pending, the vendor may rescind before 
judgment (&), but not after judgment (/). Another point which is clearly estab- 
lished is that on a condition of this kind, the reason need not be stated by the 
vendor (m). Still there are limitations put upon his power. 


A vendor has certain duties to perform which he cannot get rid of by such condi- 
tions of sale. He is bound to answer and give the purchaser an opportunity to waive 
or insist upon a requisition (n). For although the contract is in terms that the vendor 
may rescind if “ unwilling ” to comply with the requisition, this does not give him 
the right to rescind arbitrarily or capriciously (o), for example, if the vendor 
rescinds with a view to sell the property to a third person (p) or on the ground of 
expense in obtaining the Court’s sanction (g). In re. Dam^a arid Wood (r) the 
Court, of Appeal had this kind of condition under consideration and there are dicta 
of the learned Judges there, which tond to shew that, in the opinion of the Court, 
the vendor cannot avail himself of such a condition arbitrarily or unless he shews 
some reasonable ground for his unwillingness to answer the requisitions. The right 
must be exercised in good faith (5). The right, however, is lost if the vendor 
answers the requisition (/), but this risk is guarded by insertion of the words, “ not- 
withstanding any previous negotiation or attempt to remove or comply with ” be at 
liberty on giving to tho purchaser not less than a stipulated day’s notice in writing 
to annul the sale. The operation of this condition is often suspended by a clause 
being added to the effect, that if the purchaser within a specified number of days 
after receiving tho notice from the vendor to rescind, withdraws his objection or 
requisition, the notice to rescind shall also be withdrawn by the vendor. As to 
doposit, it is usual to provide that the purchaser shall be entitled to its return 
without interest, costs or compensation. If, however, there is no stipulation, the 
vendor must pay the costs of tho purchaser of investigating the title and of any 
litigation undertaken by him, if his action was reasonable (w). The clause does not 
oust tho jurisdiction of tho Court to order purchaser’s costs of the litigation pending 
at the date of rescission, notwithstanding a provision in tho clause, that the vendor 
should on rescission return to tho purchaser his deposit but without interest, costs 
or compensation ( v ). Under tins condition, if tho purchaser refuses to accept an 
indemnity offered by tho vendor, the refusal in itself is not “ a reasonable ground ’* 
for rescission and a notice of rescission signed “ without prejudice ” is void (w). 
Again, where tho purchaser is discharged by the Court on the ground of misdescrip- 
tion, tho vendor cannot avail himself of this condition (x). A vendor is not dis- 
entitled to exorcise this powor for having made a statement on tho faith of a promise 
by a third party, that ho will concur in the sale, without having previously made an 
agreement with that third party binding him to do so. Such a statement is not 
reckless (»/). Whore trustees were unable to make a title in that capacity but 
offerod to convoy as legal personal representatives, which courso the purchaser 


h) Isaacs v. Towel t (1898) 2 Ch. 285. 

[/) Arbib and Class's Contract (1891) 1 Ch. 601. 
m) Re. Glen ton and Saunders to Haden (1885) 
53 L. T. 434. 

(ti) Greaves v. Wilson (1858) 25 Bcav. 290, 
53 E. R. 647 ; Turpin v. Chambers (1861) 
29 Bcav. 104, 54 E. R. 566. 

(o) In re Starr Bowkett Building Society and 
Sibun’s Contract (1889) 42 Ch. D. 3/5. 
Re. Jackson & Haden (1906) 1 Ch. 412. 
tp) Smith v. Wallace (1895) 1 Ch. 385. 

(q) Re. Dcs Reaux and Setchfields' Contract (1926) 

Ch. 178. 

(r) (1885) 29 Ch. D. 626. 


(s) Smith v. Wallace (1895) 1 Ch. 385. 

(0 Motley v. Cook (1842) 2 Hare. 106, 67 E. R. 
44; Tanner v. Smith (1840) 10 Sim. 410, 
59 E. R. 673. 

(u) Duddell v. Simpson (1866) 2 Ch. App. 102; 
Re. Higgins S’ Hitchman (1882) 22 Ch. D. 
95; Holliwell v. Seacombe (1906) 1 Ch. 426. 
Re. Spindlcr and Meat's Contract (1901) 
1 Ch. 908. 

In re Weston and Thomas’s Contract (1907) 
1 Ch. 244. 

*) Holliwell v. Seacombe (1906) 1 Ch. 426. 

)•) M err At v. Schuster (1920) 2 Ch. 240. 


(v) 

(w) 


f 
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declined to accept, it was held that the vendors could exercise the right to rescind (z). 
Continuance of the treaty after the first objection of the purchaser is a waiver of 
the condition as to rescission (a). 

Repudiation after acceptance of title— Where a title has been accepted as 
marketable and where payment of a portion of the purchase-money has been made, 
a subsequent discovery before completion, that the title was not marketable, does 
not prevent the purchaser from repudiating the contract, where he has proceeded on 
an erroneous advice of his solicitors (6). 


Falsa demonstrate non nocet.” — When there is an error in the description 
of the principal thing, though tliero was no error in the addition, nothing passes, 
but when the first description is true, a false addition does not vitiate the grant (c).' 
If the grant, however, be of a particular thing, a mistaken or false addition will not 
restrict or modify it; but it is otherwise when the grant is in general terms (d). “ Falsa 
demonstratio non nocet ” is one of the established rules of construction. It means, 
that if there be an adequate and sufficient description, with convenient certainty 
of what was meant to pass, a subsequent erroneous addition will not vitiate it. 
The characteristic of cases within the rule is, that the description, so far as it is 
false, applies to no subject at all : and so far as it is true, applies to one only (e). 
The doctrine is not to be confined to cases where the first part of the description is 
true and the latter untrue, it being immaterial on what part of the description the 
falsa demonstratio occurs (/), whether the true description precedes the false or vice 
versa. But if the words form an essential or material part of the description of the 
subject-matter of the agreement, they cannot bo rejected as falsa demonstratio (g). 
When in a grant, the description of the parcels is made up of more than ono part, 
and one part is true and the other false, then if the part which is true describes the 
subject with sufficient accuracy, the untrue part will bo rejected as a falsa demons - 
tratio, and will not vitiate the grant (A). A person in possession of two contiguous 
ostatos, M. and P„ sold the former to respondents in 1872 and a survey was made 
on behalf of both to ascertain the boundary between the two estates and thereafter 
the respondents occupied M. In 1881 P. was sold to the appellant. In 1896 the 
latter commenced proceedings to establish that the respondents were occupying a 
part of the P. estate. On measurements, the aggregate of the plots of land men- 
tioned in the deeds as forming part of M. was found to bo less than the land actually 
occupied by the respondents. It was held that the measurements in the deeds did 
not affect the title of the respondents to the land included in the conveyance to 
them as determined by contemporary survey (i). If the description of the property 
defines with sufficient certainty what is convoyed, inaccuracy of dimensions or of 
plans will not vitiate what is sufficiently defined. The dimensions are not an addi- 
tion to what is sufficiently described but are part and parcel of the description itself. 
So that if property be sold as standing on a piece of land which it fully covers a 
mistake in the area, whereby the property is ment ioned as larger than it actually is, 
will not entitle the purchaser to any relief. Hence where a leading description is followed 


Re - n Milner and Organ's Contract (1920) 
89 L. J. Ch. 315. 

Mortey v. Cook (1842) 2 Hare. 106, 67 E. R. 44. 
6 Meghjt v. Tyebolh (1924) 26 Bom. L. R. 1019. 
(c) Dowtie j case, A. G. v. Dowtie (1584) 3 Co. 

noo9i 9b i 7 n E ‘ R i 643 ; Santa y a v. Savitri 
(1902) 4 Bom. L. R. 76; Sakharam v. 

«? Oa ^adharjl903) 5 Bom. L. R. 995. 

{d) * M2 E "r 1 988 ’ VUn ° n (18 ° 4) 5 East 51 - 
(«) Morrell v. Fisher\l&A9) 4 Exch. 591, 154 E. R 


‘350; Cowen v. Truetitt, Ltd. (1899) 2 Ch. 
309 

U) Cowen v Truefitt, Ltd. (1899) 2 Ch. 309. 

Jfl v. Lavell 11874) 30 L. T. 169. 

( 1 v - A ' J - °f East Africa Protectorate 

533 * Eastwood v. Ashton 

(1905) 2*Cb IS 9 ™ 1 V - 

(i) Barnard v. De Charleroy (1899) 81 L. T 497 • 
Darapalt v. Najib Ahmed (1923) 50 Cal! 
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by a supplementary description which does not exhaust all the particulars, then the 
entirety, which lias been expressly and definitely given, shall not be prejudiced by 
nn imperfect and inaccurate enumeration of the particulars ( j ). Government agreed 
to convey to the plaintiff a plot of land of certain area. The plot was measured by 
survey officers and boundaries fixed by stone marks. In the conveyance the boun- 
daries wore loosely described and the plan annexed to it inaccurately shewed the 
area to be much higher than that agreed to be conveyed. It was held that the plan 
having been proved to be inaccurate, it must be treated as a mere falsa demons- 
/ratio (k). An inaccuracy in the boundary is not enough to exclude what is not so 
bounded, if it appears from the evidence to have been a part of the property dealt 
with and the previous description of the property is sufficient to include it (l). On 
a conveyance of land “ bounded by the seashore ” the word seashore in its strict 
legal sense means the land situate between medium, high and low water marks (m). 
Where land was described as of freehold tenure but a strip was found to be of copy- 
hold tenure and this portion was between the freehold and one of the described 
boundaries, the strip would pass under the general words («). The words of the 
conveyance, taken in connection with the map which is referred to and made part 
of it, are sufficient to describe the land in question and to express an intention to 
convey it. The omission to describe the land by the name of “ muckland ” and 
even the description of it as within another denomination, amounts at most to an 
erroneous additional description of that which is identified beyond doubt by re- 
ference to the map constat de corpore ( o ). There is no efficacy in them (p). 


Waiver of purchaser’s right to investigate the title.— The mere fact of taking 
possession does not amount to a waiver of the right to call for the vendor’s title ( q ) 
though generally it amounts to a waiver of objection to title (r). Prima facie 
taking possession after delivery of abstract and not in pursuance of any term in the 
contract, amounts to a waiver of the objections appearing on the abstract (s). 
Possession was in this instance taken by the purchaser’s tenant. In entering into 
possession, the purchaser proceeds upon the supposition that the contract will be 
executed and therefore he agrees from that day that he will treat it as if it was 
executed (t). If, however, the possession be taken pursuant to the contract for 
sale, it does not amount to waiver of the vendor’s title («). Where the abstract was 
not to be delivered until demanded by the purchaser, who took possession and for 
two years made no demand for the abstract, it was hold that the purchaser was to 
be taken to have accepted the title and was not entitled to have it investigated (t>). 
A long possession without objection to title and vexatious objections to complete 
the purchase, amount to acceptance of title (ic). If, however, possession bo taken 
with tho permission of the vendor pending answer to certain requisitions, which 
were subsequently to bo answered satisfactorily, and afterwards possession was 


0) Tribhovandas v. Krishnaram (1894) 18 Bom. 
283; West v. Lawday (1865) 11 H. L. C. 
384 ; Travers v. Bhundell (1877) 6 Ch. D. 
436. 

(fc) Abdul Rahman v. The Secretary of Stale for 
India (1929) 31 Bom. L. K. 1433; Lyle 
v. Richards (1866) 35 L. J. Q. B. 214. 

(/) Francis v. Hayward (1882) 22 Ch. D. 177. 

(m) Mellor v. I Valmesley (1905) 2 Ch. 164. 

(n) Early v. Iiathbone (1888) 57 L. J. Ch. 652. 

(o) Rorke v. Errington (1859) 7 H. L. C. 617, 

11 E. R. 246. 

(p) Hodges v. Jones (1935) 1 Ch. 657. 

iq) Simpson v. Sadd (1854) 4 Do. G. M. & G. 665, 
43 E. R. 668. 

Fleetwood v. Green (1809) 15 Vcs. 594. 33 E. R. 


(s) 

«) 

(») 


879; Margravine of A uspach v. Xvel. (1816) 

1 Mad- 310, 56 l-.. R. 114 ; Burnell v. Brmvn 
(1820) l Jac. & Walk 168. 

Bmon v. Stenson (1857) 24 Bcav. 631, 53 E. R. 
«)01 • 

v - Cocker (1805) 12 Vcs. 25, 33 E. R. 10. 
Boxhall v. Jackson (1825) 2 L. J. O. S. Ch. 100 ; 
Sinews v. Guppy (18*2») 3 Rus. 171 . 38 E. R. 

23°c’h I) 321? a>Ul 5 Contract (1883) 

(u) Sibbald v. Ltm-rie (1853) 23 L. J. Ch. 593; 
Deller v Sunonds (1859) 34 L T. O. S. 43 ; 
Eiersfictd v. Troup (1847) 9 L. T. O. S. 349. 
Hall v Laver (1838) 3 V. & C. Ex. 191, 160 
E. R. 669; Wallis v. Woodvear (1855) 
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given up by the purchaser, it was held that lie was not precluded from rescinding $. 55 
by the act of possession (x). The Court never lets a purchaser into possession until 
he approves the title, but if he takes possession he accepts the title (y). Making 
structural alterations ( 2 ) or dealing with the property contracted to be purchased (o) 
or granting a lease after taking possession (b) amount to an acceptance of title. 
Notwithstanding possession taken, and acts of ownership incident to possession and 
preparation of conveyance, a purchaser was held entitled to investigation of title 
when after possession, investigation proceeded (c). Accepting a title under the 
influence ot inaccurate representations of the vendor will not bind the purchaser ( d ), 
nor will a co-purchaser be bound by the acceptance of a joint purchaser of the 
title (e). If a purchaser expresses his willingness to accept title if a particular 
objection bo removed and if that, objection be not removed, he is entitled, on a 
reference, to have the title investigated in general terms and not confined to 
that particular objection (/). 

Interest. — The act of taking possession is an implied agreement to pay interest. 

It cannot be that a purchaser could receive the rents and profits on taking posses- 
sion and keep the vendor out of interest on the purchase-money (g). Interest at 
the rate of 4 per cent, was allowed {h). 


('louse ( 1 ), Sub-clause (d) : 4 Proper Conveyance. 

Amount due in respect of the price.— It is usually paid in the bands of the 
vendor unless there is an agent authorized to receive it. On a sale of land by 
trustees, the purchaser has a right to insist that the money should be paid to them 
personally or that they should authorize the purchaser to pay it into a bank to the 
joint account of the trustees. They are not justified in authorizing their solicitor to 
whom they have handed over the conveyance with the receipt, duly endorsed, to 
receive the purchase-money (/). 


As to payment to a solicitor who produces a deed with a receipt duly endorsed 
and signed, the Law in England under the Conveyancing and Law of Property Act, 
1881 ( j), was that such a deed was sufficient authority to the person liable to pay, for 
paying the same to the solicitor without the solicitor producing any separate autho- 
rity in that behalf from the person executing the deed. In a recent case (A*) it 
was observed that in the absence of anything suggested to the contrary, the person 
paying was bound to assume that the solicitor producing the deed, was acting as 
solicitor for the person having power to give a discharge. In that case the person 
having power to give a discharge, was estopped by his conduct from denying the 
solicitor’s authority. There is no obligation to receive payment by cheque. And 
a purchaser is not bound to tender the purchase-money, unless the vendor be ready 
and willing to execute the conveyance. 


x ) Turnnand v. Rhodes ',1868) 37 L. 1 Ch 830. 

y) Widen v. A ndrra-s (1826) 4 1.. J. O. S. Ch. 208. 
(r) Gloag and Miller's Contract (1883) 23 Ch. 1). 

32l». 

(a) Hay don v. Hell (1838) 1 Ifc-av. 337, 48 E. K. 
970. 

It) Re. Harrington ex-parte Sidebotham (1835) 
4 lX-ac. & Ch. 693. 

(c) Hurroughs v. Oakley (1819) 3 Swan. 159, 36 
E. K. 815. 

Id) Johnes v. ClaughOm (1824) 2 L. J. O. S. 
Ch. 113. 


(O Makreth V. IJunn (1841) In I.. J Ch 3b7. 

(/) Lesturgevn v. Marlin (1834| 3 M. & Y. K. 255, 
40 E. K. 97. 

I*) i-ludver v. C.orler (18051 12 Yes. 25, 33 E. K. 10. 
I h ) Hall w Laver , 3 Y. & C. Ex. 191. 160 E. k. 669. 

(i) In re Hellamy and Metropolitan Board of 

Works (1883) 24 Ch. D. 387 ; Re. Flower 
and Metropolitan Hoard of I forks (1884) 
27 Ch. I). 592. 

(j) Sec. 56. 

(A) King v. Smith (1900) 2 Ch. 425. 


27 
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Proper conveyance. — Under section 55 (1), sub-section (d), it is for the buyer 
to prepare and tender a conveyance to the vendor for execution (/) unless there is 
an agreement to the contrary (m). Conveyance is necessary both under the Transfer 
of Property Act as well as the Registration Act in case of tangible immoveable 
property of the value of Rs. 100 and upwards or in the case of a reversion or other 
intangible thing. It is incumbent on the buyer to prepare and tender a conveyance 
in proper form to the seller. Tangible property consists of substantial and perma- 
nent objects, as understood by the denomination land. Intangible thing consists 
of rights and profits arising from or annexed to land such as rents. It being the 
purchaser’s duty to prepare a conveyance, it follows that he must bear the cost of 
preparation (n) and the vendor in an action for the purchase-money, need not allege 
tender or offer to convey, it being sufficient to allege readiness and willingness to 
convey (o). A stipulation, that the assurance and every instrument required for 
completing the vendor’s title or for any other purpose, is to be prepared by and at the 
expense of the purchaser, is not wide enough to include the cost of perusing and 
executing the conveyance on behalf of the vendor’s mortgagee concurring in the 
conveyance (p). No particular form is necessary but in practice it is usual with 
conveyancers to adopt a form which contains all the component parts hereinafter 
mentioned. 


When it is simply a question of convenience to the purchase ! 1 not involving a 
matter of substance affecting the vendor, it is idle for the vendor to raise objections 
to the form of conveyance (> 7 ). The whole of the vendor’s interest passes on a 
conveyance (r). In framing a conveyance the date is first mentioned, then the 
parties. As to how persons with different interests are to be distributed, anyone 
accustomed to legal documents must know, but in common practice the person from 
whom the property passes, is usually made party of the one part and the person to 
whom the thing is to pass, party of the other part. Where party of the first part 
has not the entire interest, other parties interested are joined and made parties 
under different parts in order to confirm or concur. In an ordinary conveyance, 
the partios generally are the vendor of tho one part and the purchaser of the other 
part. Persona who have soparate interest are mado soparate parties, those having 
a joint interest are made partios jointly. Thus where there is a conveyance by per- 
sons having a joint interest, they are made parties of the one part, but if there is a 
partition deed between them, then each is mado a party separately. In instru- 
ments liko oxclianges and partitions, the disposition of the parties is immaterial. 
Along with tho name, it is usual to give further details such as description and 
addition of tho party, for example, race to which ho belongs, his profession or rank 
and tho country in which he rosidos. Next after tho parties, follow tho recitals 
which aro no ovidenco against persons not parties to tho deed ( s ). They are either 
narrative or introductory. They should not be used for sotting out the title of the 
property, but only to mention facts which connect tho last conveyance with the 
conveyance undor preparation. Every fact should bo recited in chronological 
order, but thoro is no rigid rulo about dates. A recital is said to bo introductory 
which loads to the operative part. For instance, in a sale deed tho recital of the 


(0 Dinker Rao v. Ayab, A. 1. R- (1923) Nag. 37 ; 
A/a Uuit v. Mauttg Po Pu (1920) 31 C. L. J. 
87. 

(m) Probodh Kumar v. Gillanders Arbuthnot & Co., 
A. I. R. (1934) Cal. 099. 

(h) Dolton (Duke) v. Williams (1793) 2 Vcs. 138, 
30 E. K. 561. 

(o) Poole v. Hill (1840) 10 L. .1. Ex. 81, 151 E. K. 
651. 


(p) Re. Sander and Watford's Contract (1900) 

83 L. T. 316. 

(q) Cooper v. Cartwright (1860) John 679, 70 E. R. 

502 . 

(f) Bower v. Cooper (1843) 2 Hare. 408, 67 E. R. 
168. 


(*) Kumar Raj Krishna v. Barabani Coal Con- 
cern, Ud. (1934) 60 C. L. J. 477. 
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contract would be an introductory recital. Where the recital and tho operative 
part differ, the words of the operative part must prevail (/). Tho limitation in the 
operative part of the deed cannot be controlled by the force of the recital (u), but 
where tho operative part is sufficiently ambiguous, the Court looks to the recital (v). 
In ex-parte Dawes, In re Moon (w). Lord Esher, M. R., enumerated the three rules 
of construction as follows : “ If the recitals are clear and the operative part is ambi- 
guous, the recitals govern the construction. If tho recitals are ambiguous and the 
operative part is clear, tho operative part must prevail. If both the recitals and the 
operative part are clear, but they are inconsistent with each other, the operative 
part is to be preferred.” So also where a covenant is ambiguous, it will be controlled 
by the recital (x). The practice of Bombay solicitors is to accept recitals in deeds 
over 20 years old, as is done in England under the Vendor and Purchaser’s Act, 
1874 ( y ). On execution of a supplemental deed they are regarded as sub-recitals. 

Next follows the witnessing part which states the agreement and consideration, 
which is composed of the earnest money paid at the time of the contract for sale 
and the balanco in hand well and truly paid to tho vendor by the purchaser on the 
execution of tho conveyance. The statement of consideration is followed by the 
receipt clause and discharge to the purchaser in parenthesis. Whore there are 
several witnessing clauses, it is usual to mention tho consideration in the first. A 
separate receipt is, however, added at the end of the conveyance. Following the 
statement of consideration, come the operative words of the conveyance, such as. 
“ grant, release or assign.” Tho word ” grant ” being appropriate to freehold 
estates, “ assign ” to leasehold estate and interests in immoveable properties, 
" release ” to remainders or reversions. In case of concurring parties, the word 
'* confirm ” is added. Noxt comes tho description which usually contains the 
parcels and boundaries. They are either inserted in the body in the operative part 
or annexed at tho end of tho conveyance in a schedule by reference in tho body. 
A purchaser is entitled to say by what description he would have the property vested 
in him, but tho description must correspond with the property described in his 
contract (z). It is a convenient practice so to connect the modern description with 
the old one, that tho identity of tho property is not lost. In order to doterinine 
whether a land is a part of the lund purchased, the boundaries given in tho kobala 
must prevail over the area and where such boundaries are specified and dofinite, 
tho land conveyed must be tho land within those specified boundaries, but where 
the boundaries are vague and indefinite, the area should prevail (a). 


Abuttals are not in general to bo construed strictly, but if tho description of 
abut tals bo such that if correct, it might increase the value of tho premises and induce 
tho purchaser to take tho land on that account, then the deed amounts to a grant, 
that tho land abuts as it is described and not mere evidonco that tho land abuts 


according to the description (6). Plans must bo looked at to explain parcels (c). 
Frequently, in tho description, after the enumeration of the area, the words “ more 
or less ’’are added. These words have nover yet been absolutely fixed by decision, 
being considered sometimes to extend only to cover a small difference, one way or 
the other : sometimes as leaving tho quantity altogether uncertain and throwing 


(<) Hammond v. Hammond (1854) 19 Beav. 29. 
52 E. R. 259. 

(a) Holliday v. Overton (1852) 15 Boav. 480, 
51 E. R. 623. 

(f) In re De Ros ' Trust, Hardwicke v. Wilmot 
(1885) 31 Ch. D. 81. 

Vtr) (1886) 17 Q. B. I). 275. 

,*) Crouch v. Crouch (1912) 1 K. B. 378. 
y> Shumsudin Taibhai v. Dahval.luii Matanlal 


(1924) 48 Bom. 368. 
x) Re. Sansim and Narbeth’s Contract (1910) 
1 Ch. 741. 1 ' 

(а) Bholanalh v. Mrityunjoy (1934) 59 C. L. T 

532. 

(б) Roberts v. Karr (1809) 1 Taunt. 495, 127 

E. R. 926. 

c) Taylor v. Parry (1840) 4 Jur. 967. 133 E. R. 
47 4 - 


iT* m r 
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upon the purchaser the necessity of satisfying himself with regard to it. The 
description is rendered still more loose by addition of the words “ by estimation "(d). 
The plan is referred to at the end of the description as attached to the conveyance, 
whereon the property is delineated and surrounded by a coloured boundary line. 
A plan is more useful in cases where the property is divided into different parts and 
it is necessary to refer to those several parts as. for example, where the property 
consists partly of freehold and partly of leasehold land. A purchaser is entitled to 


have the land conveyed to him by a reference to the plan on his conveyance and to 
have a proper description of the property which ought to accord with the property 
as at the date of the conveyance to himself (e). The words of the grant must be 
looked at and not the plan in the margin (/). When an estate is sold as shewn upon 
a plan, the plan decides the extent thereof, although the particulars given and taken 
as being particulars of what is comprised in the plan, erroneously contained things 
not contained in the plan (g). In a case where there were four guides towards 
identification, the first three somewhat inaccurate, and a plan on which a small 
strip of land was coloured, which was not the property of the vendor, it was held 
that the plan, being a perfect definite delimitation of the land expressed to be con- 
veyed in the deed, must prevail (A). 


Immediately following the description are the general words used in a con- 
veyance and ' all the estate ” clause. The general words begin with “ together 
with all buildings, erections, ways, fences, watercourses, easements, advantages 
and appurtenances, etc. General words in a conveyance are to be construed in 
the same manner as other words according to their meaning and not as conveying 
easements only. The parcels in a conveyance were described by reference to 
coloured parts of a plan. A yard delineated but not coloured in the plan, was held 
to pass under the general words “ yards ” (*). General words in a grant must be 
restricted to what the grantor had power to grant at the date of the grant and will 
not extend to anything which he might subsequently acquire (j). Introduction 
of genoral words do not amount to warranty by the grantor that there is anything 
to answer them, but they are inserted to cover anything which may have been 
overlooked or not specifically mentioned (fc). It is unusual to add them on assign- 
ments of leaseholds, for such assignments can only be of what is leased. On a 
conveyance of house sold by auction, in which there were fixtures and nothing was 
said about them at the auction, it was held that the fixtures passed (/). So also on 
a sale of land, farm-house and fixtures, threshing machines fixed by bolts and screws 
to pillars fastened to the ground, so that the machine could not be removed without 
disturbing the soil, also passed along with the land (m). Looms in a small mill not 
fixed but merely steadied by having their four iron hooks let into loom -foots dropped 
in the floor, would not pass («). The “all the estate” clause runs as follows, “ and 
all the estate, right, title, interest, claim and demand of the vendor into and upon 
the same hereditaments and premises.” Linder this clause a person conveys every 
interest which he can part with and which he does not except (o). It might be 
mentioned that neither general words nor the estate clause are necessary in a 


(d) Winch v. Winchester (1812) 1 V. & Ti. 375 
35 E. R. 146. 

<r) In re. Satisom atxd Narbeth's Contract (1910) 
1 Ch. 741. 

(f) Sumner v. Schofield (1880) 43 L. T. 763 ; 

Rogers v. Jones (1935) 1 Ch. 657. 

(/?) Cordon Camming v. Holdsworth (1910) A. C. 
537. 

( h ) RastwtMnl v. Ashton (1915) A. C. 900. 

<•) Willis v. Watncy (1881) 51 L. J. Ch. 181. 


(j) Booth v. A I cock (1873) 8 Ch. App. 663. 

(k) Barring v. Abingdon (1892) 2 Ch. 374. 

(/) Colegrave v. Dias Santos (1823) 2 B. St C. 76, 
107 E. R. 311. 

(»«) WiUshear v. Cottrell (1853) 22 L. 1. Q. B. 177. 
118 E. R. 589. 

(»i) Hutchinson v. Kay (1857) 23 Beav. 413. 
53 E. R. 163. 

(o) Johnson v. Webster (1854) 24 L. J. Ch. 300, 
43 E. R. 592, see see. 8 of this Act. 
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conveyance. For easements and appurtenances, if they are annexed to the land. 5. 55 
would pass though not mentioned, and if not annexed would not pass even by a 
special grant (p). And the estate clause will not pass any interest which it appears 
was not the intention to pass by the deed (q). After the estate clause, exceptions 
and reservations, if any, may be added. The former comes out of the thing granted, 
whilst the latter is a graft on the thing granted. The difference is well known 
between the two. An exception is a subtraction of some part of the thing granted 
from that which has been previously granted. A reservation must be of some new 
thing out of that winch is granted (r). The exception must not be repugnant to 
the grant created. Both exceptions and reservations are common in the case of 
easements which are apparent and continuous. 


The next part is the habendum. In a conveyance the habendum begins with 
the words “ To Have And To Hold." The habendum restrains the generality of the 
premises, which is its proper office («). The name of the grantee and the limitations 
must correspond with the premises usually known as the operative part, otherwise 
the latter will prevail. Being a necessary part of the deed, it may even be rejected 
for repugnancy, if inconsistent with the grant. If the habendum is bad as limiting a 
freehold estate in Jvturo . the defect may be cured by the premises containing a valid 
grant in preesenti ( t ). Therefore, in the habendum you caimot add what is not in 
the grant. It can neither enlarge the estate granted nor abridge it, but it may 
qualify. It is, however, not a necessary part of the deed. 


After the habendum the various covenants follow. No formal words are neces- 
sary to make a covenant. Even a recital may be construed as a covenant. A 
statement of a binding intention on the vendor’s part for the purpose of inducing 
the purchaser to buy, is as good a covenant as could be made by the most formal 
words (u). Covenants for title are real covenants and run with the land at Common 
Law and the assignee, although not named, may take advantage of them and may 
sue the executors and the covenantor for a breach. They are framed according as 
the vendor acquired the estate, as purchaser or by devise or descent. They are 
usually five in number, first that vendor is seised in fee, secondly that he has a 
good right to convey, thirdly for quiet enjoyment, fourthly that the land is free from 
encumbrances, and fifthly covenant against further assurance. The covenant for 
seisin may be omitted, for by the covenant that the vendor has a good right to con- 
vey, it seems superfluous. The covenant for good right to convey not only relates 
to the vendor’s title to the land but extends as well to his capacity to grant. The 
covenant for quiet enjoyment is of a materially different import from an assurance 
of consequences of defective title and of any disturbance thereon. It is to be under- 
stood only to apply to the acts of persons claiming by title and not against wrongful 
or tortious acts of strangers, for against the latter, the injured party can maintain 
an action of trespass. The covenant against encumbrance does not mean that the 
estate is free from encumbrances but that the purchaser shall enjoy it free from such 
encumbrances. In order to justify legal proceedings on this covenant, actual 
interruption must be made. Some hindrance of enjoyment proved for the chance 
of a mere disturbance will not constitute a breach. The last covenant is of consid- 
erable value to the purchaser. It relates both to the title of the vendor and the 


(#>) Ackruyd v. Smith (1850) In C. I). 164. 

(?) Hunt v. Remnant (1854) 9 Exch. 635 ; Rooper 
v. Harrison (1855) 2 K. & J. 86, 69 E. K. 
704. 

(r) Servill Brothers Ltd. v. Bethell (1902) 2 Ch. 523. 
(») Burton v. Barclay (1831) 7 BiiiR. 745. 131 E. R. 


288. 

(/) Savill Brothers. Ltd. v. Bethell (1902) 2 Ch. 
523; BoJJiugton v. Robinson (1875) 10 Ex 
270. 

(u) Mackenzie v. Childers (1889) 43 Ch. D. 265. 
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instrument of conveyance to the purchaser and operates as well to secure the per- 
formance of all acts for supplying any defect in the former as to remove all objec- 
tions to the sufficiency and security of the latter. Under this covenant, if a bad 
title is sold, the vendor will be decreed to convey to the purchaser such title as he 
shall always obtain oven though it should bo for valuable consideration. Covenants 
on a sale are known as “ protective covenants ” (r). Considerable doubt exists as 
to the right of a purchaser to a covenant for production of the title-deeds under 
the vendor’s covenants for further assurance (w). In India these covenants are 
implied under the Transfer of Property Act and some conveyancers actually omit 
them m practice. These covenants are not an absolute warranty of title as in a 
mortgage but qualified. They are, however, very wide. The acts and omissions, 
inasmuch as they are prefaced and limited by these words “notwithstanding any- 
thing by the person who so convoys ” covenanted against, are reducible to four 
heads, those (a) of the vendor himself, (b) of persons through whom he claims 
otherwise than by purchase for value, (c) of persons claiming through him, (d) of 
persons claiming in trust for him (x). Defects of title to the estate expressed to 
be conveyed by a purchase deed, if they come within the terms of the covenants for 
title, are not to be excluded from their operation on the ground that they appear 
on the face of the conveyance or are otherwise known to the purchaser (y). Where 
trustees, executors and others in a fiduciary capacity sell, they are only required to 
give a covenant against their own acts, but if empowered to sell under the directions 
of the tenant for life upon a sale in pursuance of the power, the equitable tenant for 
life must enter into the ordinary and usual covenants for title (z). On a stile by a 
mortgagee the covenant entered into by the mortgagee would be that he has not 
encumbered. But a mortgagee’s absolute covenants would pass to the purchaser 
who is consequently in a better position than when the mortgagor joins in the con- 
veyance by the mortgagee, as in the latter case the covenants are qualified. Where 
the premises are leasehold, a further covenant is added to the effect that the cove- 
nants of the lease have been duly observed and that there is no breach of any cove- 
nant entitling the lessor to forfeiture and re-enter and there is an additional covenant 
entered into by the lessee, that during the residue of the lease he will observe the 
covenants and pay the rents and indemnify the assignor or the lessor against the 
consequences of any default. After the covenants, what is known as the testi- 
monium clause runs thus, " In witness whereof the said (name of the vendor) hath 
hereunto sot his hand and seal the day and year first hereinabove written.” The 
schedule giving the description of the property, is added after tliis clause unless the 
property has already been described in the body of the deed. The plan, if annexed, 
should be signed by the vendor, usually in triplicate; one copy is annexed to the deed, 
another copy for the registration office and a third copy for the Collector unless the 
cess is redeemed. Next after the testimonium or the schedule, as the case may bo, 
is the attestation clause. Tho vendor affixes his signature or mark alongside and 
the deed is then attested, usually by two witnesses, though no attestation is required 
in the case of a conveyance by law. Nor does the law in India require a seal. The 
execution may be by u power-of-at.tornoy, in which case care should be taken to 
ascertain that at- the time of execution, tho donor is alive and of sound mind and has 
not revoked the power. The conveyance is to be tendered to tho vendor and it 


<i») Pur North, J. v in Farrington v. Forrester 
(1893) 2 Ch. 461. 474. 

(u») Platt on Covenants, pap«: 304, el s eg. 

( x ) David v. Sabin (1893) 1 Ch. 523; Uroicning 
v. Wright (1799) 2 Ho*. A: P. 13, 126 K. J< 

1 128 


(V) 

(*> 


t'at’e v. Midland Railway Co. (1894) 1 Ch. 11 ; 

II tse v. Whithorn (1924) 1 Ch. 460. 

,{r Sawyer & Barrings Contract (1884) 
L. .1. Ch. 1104 ; Paulette (Part) v. Hood 
(1868) 1.. K. 5 Kq. 115. 
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must be to him personally at his place of residence or business, if any. If he employs S. 55 
a solicitor, tender to the solicitor would not be valid. Lastly, the receipt for the 
consideration or price is added, which in practice is also attested. The conveyance 
should be stamped before execution except in urgent cases when the stamp may 
be affixed after execution (a) or where the document is an escrow which for the pur- 
pose of stamp duty is not considered as executed. The stamp duty must be borne 
by the purchaser ( b ) unless there be an agreement to the contrary. 

Registration is the last act in the completion. Transfers must also be offected 
in the office of the Collector unless the cess is redeemed or the land is fazcndari and 
also in the records of the municipality. Transfers executed by the Official Assignee 
of property belonging to an insolvent, are exempt from stamp duty under section 
115 of the Presidency Towns Insolvency Act. A vendor cannot object to convey 
to a purchaser in parcels in separate conveyances at one and the same time if the 
purchaser requires him to do so and pays him additional expenses thereby incurred, 
but he may object to convey at different times (c). 

Conveyance to whom. — Under this clause, the obligation is to execute a proper 
conveyance. It does not state to whom. It is commonly stipulated to execute in 
favour of the purchaser or his nominee. In the absence of such a stipulation the 
vendor cannot resist execution in whosoever’s favour the purchaser may demand (d). 

Such a course is also warranted by section 28 (3) of the Indian Stamp Act, 1899. 

Different considerations would prevail where th9 purchaser has to perform obliga- 
tions or to indemnify the vendor against liabilities. 

Proper time and place. — Ordinarily time is fixed in the contract for sale for 
completion thereof. On a sale of immoveable property time is not of the essence of 
the contract (e), unless made so by express stipulation(/), or by nature of the property, 
as in the case of reversion, mines or trades, or surrounding circumstances, which would 
depend on the facts of each particular case (g). By giving express notice, which 
should be reasonable, time may be made of the essence ( h ). Although time is made 
the essence of the contract, the purchaser may waive it by his conduct and when 
once the time has been allowed to pass and parties continue to negotiate for com- 
pleting the purchase, then it is no longer the essence of the contract. A simple 
extension of time and nothing more, is only a waiver to the extent of substituting 
such extended time for the original time and does not cause utter destruction of the 
. essence of the time (i), unless there be a stipulation or some circumstances making 
it such (j). Where no time is fixed, reasonable time is allowed for completion (fc). 

The vendor must obtain the signature to the conveyance of all necessary parties 
and if any of them refuse, the contract may be considered as rescinded (l). The sale 
is completed, usually in the office of the vendor’s solicitor, unless it is otherwise 
agreed between the parties. The vendor must execute the conveyance, though 
not bound to do so, in the presence of the purchaser or that of a solicitor; nor is he 

(e) Jamshed v. Burjorji (1916) 40 Bom. 289. 

(") Karsandas v. Gopaldas (1923) 25 Bom. L. R. 

1144. 

(») Kamal Krishna v. Chatoorbhuj, A. I. R. (1925) 

Cal. 324 ; Webb v. Hughes (1870) 39 L. J. 

Ch. 606; Barclay v. Messenger (1874) 

43 L. J. Ch. 449; Haji Fakir v. Shaikh 
Abdulla (1888) 12 Bom. 658. 

(» Weslon v. Collins (1885) 34 L. J. Ch. 353. 

(A) Simpson v. Hughes (1897) 66 L. J. Ch. 334. 

(1) Esdaile v. Oxenham (1824) 3 B. & C. 225. 

107 E. R. 717. 


(a) Sec. 41, the Indian Stamp Act, 1899. 

(b) See. 29 (c), Indian Stamp Act, 1899. 

(c ) Egmonl ( Earl of) v. Smith (1877) 6 Ch. D. 469 
Id) Rahimtulla v. Official Assignee (1935) 37 Bom. 

L. R. 440 ; Egmont ( Earl of) v. Smith 
(1877) 6 Ch. D. 469. 

(e) Sri Ram v. Kidari, A. I. R. (1925) Lah. 481 ; 

Jamshed v. Durjorji (1916) 40 Bom. 289, 
43 I. A. 26. 

(f) Shumsudin v. Dahyabhai (1924) 48 Bom. 

368 (10 days by notice) ; Suryanarayana- 
murthi v. Satyanarayanamurthx. A. I R 
(1925) Mad. 211. 
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S. 55 entitled to have a conveyance attested, though as a matter of practice it is 00 
done (m). Another statement of frequent occurrence in a conveyance is a declara- 
tion or affirmation made either by the vendor or the purchaser of certain rights and 
liabilities. For example, on a conveyance of the equity of redemption, if the 
mortgagee desires to keep the mortgage security on foot for his own protection, 
often of great value, when he suspects the existence of mesne encumbrances 
having been created after the mortgage, the usual form of the habendum clause is 
altered, so that the vendor conveys unto the mortgagee purchaser to hold the same 
freed and discharged from all right of redemption of the vendor but “ otherwise 
subject to the indenture of mortgage.” In such a case the purchaser makes a 
declaration against mercer as follows : — 


“ Tho purchaser hereby declares that the said principal of Rs. and 

the interest due and to accrue due thereon shall not merge in the equity of redemption 
of the said hereditaments and premises but shall be kept on foot as a charge on the 
said hereditaments so as to protect the purchaser against all subsequent encum- 
brances, charges and estates, if any such there be ”(»). A similar provision is now 
made in section 101 for the protection of the purchaser. 

There is usually a receipt clause at the end of the instrument in spite of all 
acknowledgment in the body of the deed. Although conclusive in favour of a 
transferee for value without notice (o), it does not operate as an estoppel between the 
immediate parties (p). It is not a necessary part of the instrument. The mere 
statement is not sufficient. To constitute a receipt it is not sufficient that there 
should bo a statement. There must be an acknowledgment, either express or signi- 
fied or imported ( 7 ). It is also usual, after the signature is obtained to the receipt 
clause, to endorse in detail the consideration paid. 

Month. The word 1 month ’ may mean lunar or calendar, according to the 
intention of the contracting parties (r). 


Execution by power- of-attorney.— This clause (d) makes it incumbent upon 
the vendor to execute a proper conveyance but in practice, the conveyance 
ls executed by a pei-son holding a power-of-attorney from the vendor, a practice 
which should ho deprecated. In such cases the purchaser should insist upon 
the original power-of-attorney being handed over to him with the muniments 
of title and also to call upon the vondor to adduce satisfactory proof that the agency 
has not terminated (a) by the death or (b) unsoundness of mind of the principal, 
(e) that the power has not been revoked, (d) that the agent has not renounced his 
business, and (e) the principal lias not been adjudged insolvent. If any previous 
document amongst the title-deeds has been executed by a power-of-attorney, the 
purchaser should insist upon the original being produced and also for the various 
proofs above mentioned. If the original cannot be produced, secondary evidence 
should be called for. The termination of the agent’s authority does not so far as 
regards him, take effect before it becomes known to him or, so far as regards third 
persons, before it becomes known to them (.v). If. therefore, among the title-deeds 
there are several transfers oxeeuted by agents under po were -of-attorney the pur 
chaser may take objection to the title not being marketable, in the absence of the 


( m ) See Conveyancing ami U\v of Property Act 

1881, sec. 8. 

(m) Encyclopaedia of Forms arn.l Precedents 
1st Ed., Vol. 12, p. 563. 

(o) Pinr ell v. Urowne (1907) 97 L. T. 854. 

(p) Pure hr 1 ! v Tlionifi'mt (1020) 2 K. It. Nil 


('7> In rt JamnaUas Harinaran (1897) 23 Horn. 54, 

(r) Lane v. ( 1813) 1 M. & S. 1 11. 105 K. R. 42 
(i) Sections 2n8. Indian Contract Act. 
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above proofs. Execution by attorney under a power should be avoided unless ^ 5S 

unavoidable circumstances render it necessary (/). A vendor cannot compel the 

purchaser to accept execution of the conveyance by an agent unless there are strong 
reasons. 


Clause (1), Sub-clause (e) : Care of Property and Title-deeds. 

Vendor s obligation as to property and documents of title pending delivery. 

Section 55, sub-section (1), clause (e) attaches obligations to the vendor both as 
regards the property’ and the title-deeds which he is to safeguard till delivery' of the 
property’. The delivery of the property may take place (a) at the time of execution 
of the conveyance and payment of the purchase-money, or (b) before execution of 
the conveyance and before payment of the purchase-money, or (c) on payment of the 
purchase-money the title being still under investigation, or (d) after execution of the 
conveyance and the purchase-money not having been paid or (e) it may take place 
some time after the execution of t lie conveyance and payment of the purchase- 
money. It is, however, clear that this obligation under the statute ceases on deli- 
very. This sub-section, however, is defective inasmuch as delivery of the title- 
deeds does not invariably take place concurrently with the delivery of the property, 
so that this section, if literally' construed, would mean that there was no obligation 
on the part of the vendor to safeguard the documents of title after the property’ has 
once been delivered. This could hardly be the intention of the Legislature so that the 
duty imposed with regard to title-deeds continues even after delivery’ of the property, 
so long as they remain in the vendor’s possession. The nature of the obligation 
is that consistent with prudent ownership. It is not analogous to that of an Indian 
trustee under section 15 of the Trust Act, 1882. Section 15 of the Trust Act is 
placed amongst a group of sections dealing with a trustee’s duties, namely, sections 
11 to 22 , while sub-section (e) of section 55 is placed amongst u group of sections 
dealing with liabilities of the vendor. Trustee’s liabilities are dealt with under sec- 
tions 23 to 30 of the Trust Act. Moreover, section 15 of the Trust Act is distinguish- 
able as it relates to dealing with the trust property, while the present sub-section 
relates to the preservation of the property. 

Nor can it be compared to that of a trustee under English Law, for that is 
based on the doctrine of equity, thut when contract for sale is made, the purchaser 
becomes in equity the owner of the property and the property is vendible, chargeable 
and capable of being encumbered as his. Again, this liability of the vendor cannot 
be likened to that of a mortgagee in possession under section 76 (a) and (e) of the 
Transfer of Property Act. In English Law, by the contract, according to the 
principles of equity the right to the property pusses to the purchaser and the 
right of the vendor is turned into a money right to receive the purchase-money. 
Ho retains a lien upon the land which he lias sold for the purchase-money. There- 
fore, the contract changes the title to the land. Consequently, the vendor is under 
ie same obligations as those under which any other person, such as the mortgagee 
wou >e, ha\ ing security on the land, and may insist upon t lie possession of the land 
as a urther security (v). Therefore, whether the position of the vendor is looked 
upon as that of a trustee or of a mortgagee, it is based on the same principle which, 
iowe\er, is inapplicable to this country. When owing to delay on the part of the 
von< 01 ln c °ri > |>leting, the property diminishes in value or deteriorates by’ permissive 

M 28*e! K. 433 fl,r (,755> ■ Ve *' 679, | < u > Phillips v. Silvester (1872) 8 Ch. App. 173. 
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S. 55 waste, the purchaser is entitled to compensation ( v ). As regards the title-deeds, 
the amount of care required of the vendor cannot be greater than that laid down by 
the proviso to sub-section (3) to section 55, viz., to keep the documents uncancelled 
and undefaced unless prevented by fire or other inevitable accident. The vendor 
is not bound to insure the property for the benefit of the purchaser and if it be 
lost or destroyed by fire, the loss would fall on the vendor before completion of 
the purchase. 

Such. — The use of this word indicates that the duty is commensurate with the 
condition of the property. There might be special circumstances tending to shew 
that the property was not worth being preserved, if the expense of necessary repairs 
be greater than those which the property would bear. In that case it is further 
possible that a purchaser might have no claim, if previous notice were given to him 
that unless he supplied tho vendor with funds in order to make the necessary 
repairs, the property would be left to take its chance. 

Purchaser’s risk. — Although the loss by fire, flood, etc., would fall on the 
vendor under this clause, this does not prevent the parties from contracting to the 
contrary, so that the risk by fire, etc., between the two dates may fall on the 
purchaser. 

Clause (1), Sub-clause (/) : Possession. 

Possession. — The obligation of giving possession is on the vendor. According 
to section 37 of the Specific Relief Act, an obligation is a duty enforceable by law. 
Notwithstanding execution of a proper conveyance which transfers ownership, 
a buyer is not entitled to possession except on condition of first- paying the 
purchase-money (w), though he may maintain a suit for possession without 
payment of the purchase-money (x). The time when and the manner in which 
possession is to be given by the vendor to the purchaser of the property sold, is 
usually stipulated by the contract for sale, viz., that the vendor shall on execution 
of the conveyance and on payment of purchase-money give vacant possession of such 
portions as are vacant and of such portions as are in the occupation of the tenants 
by asking tho tenants to attorn to the purchaser. If a particular kind of possession 
iH agreed upon, any other kind of possession offered will not meet the requirements of 
the purchaser. In the absence, however, of a cont ract to the contrary, the vendor is 
bound to give possession of the property as its nature admits, that is, such possession 
as he can give to the buyer under tho circumstances of the case. If the vendor is 
aware that the purchaser is buying the property with intent to have a particular 
kind of possession, no other kind of possession will meet the requirements of the 
case (y). Possession must be given either to the buyer or to such person as he directs. 
Till tho purchase-money is paid, the right is in the vendor (z). Possession may be 
given oven before payment of tho purchase-money, in which case the vendor’s remedy 
is to sue for the amount (a). 

A person entitled to tho possession of specific immoveable property may recover 
it in the manner described in tho Code of Civil Procedure (6). And a person dis- 
possessed without his consent, of immoveable property otherwise than in due course 
of law, may sue to recover possession notwithstanding any other title that may be 

( v ) Regents Canal Co. v. Ware (1H57) 23 Bcav. 

575. 53 E. R. 226. 

(w) Balhrishna v. Shripalsingh (1910) 6 Nap. 

L. K. 98; Baijnath Singh v. Paltu (1908) 

30 All. 125 followed; V clayutha C Hetty 

v. Govitidaswami (1907) 30 Mad. 524, 

dissented from. 

«(*) Vella Krishnamma v. Kotipulli (1920) 38 


M. L. J. 467. 

() ) Morgan v. The Government of Hyderabad 
(1888) 11 M^d. 419; Phillips v. Caldelengh 
(1868) 4 Q. B. 159. 4 

U) A eland v. Cuming (1810) 2 Mad. 28. 56 E. R. 
245. 

(n) Sagaji v. .Vaun/ri’ (1899) 23 Born. 525. 

(6) Sit . 8, Specific Relief Act, 1877. 
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net up in the said Buit (c). And a vendor who, having put the intending purchaser in 
possession, sues the purchaser in ejectment, repudiates the transaction, and the Court 
will not grant him any relief which he seeks in the suit. The purchaser is not a 
trespasser but in possession under the contract (rf). The old practice of the vendor 
and purchaser entering a property for delivery of possession, though superfluous, 
is still prevalent. The section is silent as to when possession is to be given, presum- 
ably concurrently with the execution of the conveyance and payment of the purchase - 
money, and as this sub-section follows sub-section (d) which relates to execution 
and payment, such an inference is justified. Possession does not necessarily mean 
personal occupation, for the section provides that such possession shall be given as 
the nature of the property admits. It has been observed that the vendor is liable 
to deliver possession to the purchaser immediately on the execution of the sale 
deed (e). Where the vendor of a piece of land, of which he was himself in occupa- 
tion, contracted to sell the land under conditions of sale, by one of which it was 
provided that the purchaser should be entitled “to the possession or the receipt of 
the rents and profits ” of the land from a specified date, it was held, on the construc- 
tion of the written agreement, that the vendor was bound to give possession to the 
purchaser on the date specified, and no effect could be given to the words referring in 
the alternative to the receipt of rents and profits ; and evidence was not admissible 
to prove an alleged contemporary parol agreement by which the vendor was to 
retain possession of the land to a later date, paying the purchaser in the meantime, 
by way of rent, interest on his purchase -money (/). An agreement by the plaintiff 
to reconvey the property to the defendant, made contemporaneously with the sale 
deed, cannot be pleaded in bar of plaintiff’s right to recover possession under the 
deed of sale ( g ). The plaintiff purchased at a public auction held on February 21, 
1918, property belonging to the defendant municipality. The conditions of sale 
provided that the purchase- money should be paid soon after the sale which was 
subject to the sanction of the Commissioner and that the purchaser had to vacate 
a portion of the property which fell within the road-line. The purchase-money 
was paid in time, and the sanction of the Commissioner obtained on July 10, 1919. 
The plaintiff was all along asking the municipality to exempt the proporty from road- 
line and partially succeeded in getting the exemption. He was put into possession 
on March 9, 1920. The conveyance was executed on July 18th, 1920. Held, 
<lisrnissing the suit, that there was under the circumstances no duty on the defen- 
dant either on July 10, 1919, or any subsequent date to put the plaintiff in posses- 
sion before the conveyance was executed or its terms finally settled (/*). 

Suit for possession after execution of sale deed. — As to a subsequent suit for 
possession after a decree for specific performance of a contract for sale of land, there 
is a difference of opinion. In a Madras case, the defendant having agreed to sell 
land to the plaintiff, failed to execute a conveyance, and the latter sued for specific 
performance and obtained a decree, the Court executing a conveyance to him. 
Afterwards the plaintiff sued for possession. It was hold that the right to posses- 
sion arose coincidentally with the right to the execution of a conveyance, that both 
rights are declared under section 55 of the Transfer of Property Act and the suit was 
not maintainable (i). On similar facts, the Bombay High Court took a contrary 

Sec. 9, Specific Relief Acl, 1877. 

Bapu Appaji v. Kashtnalh Sadoha (1917) 

41 Bom. 438; Laxmanrao v. Miamian 
Stngh (1921) 45 Bom. 434. 

Vi Ham v. Kidari, A. I. R. (1925) Lah. 4SI. 

Anker v. Franklin (1KS0) 43 L. T. 317. 



(«) Timangoioda v. Uenepgowda (1915) 39 Bom. 
472. 

(h) The Kapadvanj Municipality v. Oihluilal 

(1928) 30 Bom. L. K. 1920. 

(i) .Xarayana Kavirnyan v. Kandasami (ioundan 

(1899) 22 Mad. 24. 
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\-iow and held that the cause of action of the second suit was not a breach of the 
contract but a new and distinct cause arising from the deed of sale which the defen- 
dant had contracted to pass O'). It is respectfully submitted that the latter view 
is correct . For under section 54, delivery of the property is not an essential ingredient 
in the transfer of ownership and it. seems to be an erroneous view to take, that the 
right to possession arises coincidentally with the right of execution of the convey- 
ance. In a purchaser’s suit for possession, it is not competent to pass a decree 
conditional on payment of price. But the Court may incorporate the statutory 
charge under section 55 (4) (b) of this Act (A). 

Possession by co-owner. — Possession by mere attornment of the party in posses- 
sion who claims a share in it. is not sufficient (/). 

As its nature admits.- — Here it is not clear whether “nature” referred to is 
physical or juridical anti whether, if property is in possession of tenants, the 
purchaser can claim vacant possession. In the absence of stipulation, vacant posses- 
sion would be given under English Law. 


Clause (1), Sub-clause ( g ) : Vendor's Liabilities. 

Outgoings : vendor liable for. — In the absence of any stipulation in the contract 
for sale, the practice is at the date of the sale to apportion all rents and public charges 
such as local rates and taxes and other outgoings, including amount on encumbrances 
up to that date. Insurance is not usually included in the apportionment, for the 
vendor can get back his refund for the residue of the period from the insurance 
company. According to English Law, in the absence of express stipulation, the 
vendor must bear all expenses and outgoings of the property sold, down to the time 
when a good title was first shown, so that a purchaser could prudently take posses- 
sion. Interest on purchase-money would run from that time and all expenses and 
outgoings from that time must be borne by the purchaser (m). 

Taxes. Municipal taxes are yearly taxes. A person becoming owner of a 
house subsequent to assessment becomes liable for the whole-yearly tax. It is not 
compulsory on the municipality to apportion the obligation of buyer and seller (n). 

Expenses. Expenses incurred under a local Act in improving the street in 
which the house stood, are outgoings (o). By conditions of sale of land within the 
Metropolis, the date fixed for completion was May 8. all outgoings on that date 
being cleared by the vendor. Before May 8 a magistrate made an order to take 
down the dangerous structure on the land. This order was not complied with and 
after May 8, the County Council took down the structure and demanded and received 
from the purchaser ail expenses of so doing. Hold that the liability having been 
incurred before May 8, the purchaser was entitled to recover from the vendor (/>)• 

Rents. On a sale of leasehold the vendor must pay all rents accrued due up 
to the date of the sale (y). 


Encumbrances. \\ hen property is encumbered; the question of encumbrance 
is a question of conveyance and not a question of title (r). The rule laid down in 


(>) A Jathoo v. /hut hit (1894) Is Bom. 537. 

(h) Uasatin^a v. Chinnava (1932) .56 Horn. 556 ; 
I 'elayutha (hr tty v. (iovindasai.mi (1907) 
30 Mad. 524 ; \ elayutha Chetty v. Govinda- 
sawmi (1910) 34 Mud. 543 \ Krishnamma 
v. Mali (1920) 43 Mad. 712. 

(/) Mahomed Siddique v. I.i Kan Shoo, A. I. K. 
(1925) Kan*. 372. 

(mi) ttarsht v. Taw (1900) l Ch. 231 ; Re. lli K hett 
& Uird's Cunt rail (1902) 2 Ch. 214. 


(») The Chairman of the Municipal Council. 

Xellore v. th.arapallv (1907) 30 Mad. 423. 
(") Mutgley v. Coppock (I879| 48 I.. I. Q. II. 674 ; 

Shu A- v. Meahin (1900) 1 Cl>. 683. 

(/» Tubbs v. I r vu nf (1897) 1 Q. II. 74. 

(>/) Rhul Kuer v. Rambhanjan, A. I. K. (1924) 
I’at. 822. 

(') Sober v. Kemp (1847) 6 Hare. 155. 67 1-1. R. 

1120 
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this sub-section is that the vendor must convey the property freed and discharged 
from encumbrances, unless there is a specific contract in the sale that the property 
is sold subject to encumbrances, in winch case the purchaser is liable (a). The 
co\ enant in this sub-section does not run with the land and the proviso in sub- 
section 2 does not cover sub-section 1 (g). for sub-section 2 does not import the 
stile of property free from encumbrances (/). In the event of the property being 
sold free from encumbrances, the purchaser at the time of completion must take 
care to see that the encumbrancers receive the amounts due to them and the balance 
only should be paid by the purchaser to the vendor. Where a conveyance was made 
free from encumbrances but was subject to mortgages, the vendor was liablo under 
. section 55, sub-section 1 (g) and sub-section 2 to make good moneys paid by the 
purchaser, either (1) for redemption, (2) purchase of the property on sale, or (3) 
moneys paid to prevent such sales. When after sale to the first purchaser, the 
vendor sold another item to a second purchaser, who undertook to discharge an 
encumbrance on the first item sold, a suit by the first purchaser against the second 
purchaser would be misconceived as the first purchaser was not a party to the second 
purchase and no trust was created in his favour (»). 


The buyer’s remedies have been laid down as under (v) : — 

(a) To compel the vendor under this sub-section to discharge all encumbrances 
on the property. 

(b) Under section 18 (c) of the Specific Relief Act, to compel the vendor to 
redeem the mortgago and to obtain a conveyance from the mortgagee 
when he professes to sell unencumbered property and the property is 
mortgaged for an amount not exceeding the purchase-money. 

(c) He may rotain out of the purchase-money the amount of any encumbrances 
on the property existing at the date of the sale and pay the amount so 
retained to the person entitled thereto, provided that the property is sold 
free from encumbrances (w). This right is given to him under section 55 
(5) (b). 

(d) On the purchase of one of two or more properties subject to a common 
charge ho may claim to have the mortgage debt under section 56 of the 
I ransfer of Property Act, satisfied out of the property , or properties not 
sold to him so far as the same will extend. 

(e) ‘To be reimbursed by the vendor under section 60 of the Contract Act. 

Purchaser discharges encumbrances after completion.— The rule in section 55 
(1) (g) applies to the relation between the vendor and purchaser before completion, 
unless there be fraud or an express covenant to the contrary. Property was pur- 
chased by the plaintiff subject to an encumbrance of Rs. 16,300. The plaintiffs 
had to pay more than Rs. 16,000 in respect of the encumbrance and sued to recover 
the excess three years after payment. It was held that on the construction of the 
deed, there was no express covenant of indemnity to pay the excess and the rule 


(0 Jugul Kishore v. Danwari Lai (1929) 51 All. 

IUo9. 

(<) V isalakshi Animal v. f etraswa ini \ I R 
(1927, Ma,,. ,o 7 2; V Yaranga A^ar 
v^Ramaswamt Ayyar. A. I. R. (1926) Marl. 

( " y^i c ^v T ^u B r “ H r ,i si,,sh 

(v) bharwati v. Hanarsi Das (1928) 50 All. 371. 
55 I. A. 135; Salhu Khan v. Thakur 


liurtonath Stngh (1922) 24 Bom. L. R. 571 • 
Manishanktr v. Kantkrishna (1904) 6 Bom! 
L. R. 832 ; Gatin Shankar v. Munnte 
A. 1. R. (1935) Oudh 142 ; Harcharan Lai 
v. .Mural Hasan. A. I R. (1934, Oudh 492. 
w > Hantndra Chandra v. Jamahir (1905, 32 Cal 
<aAZ , Mangalathammal v. .Marayanasirami 
(1909) 17 M. L. J. 250 ; Harcharan v. C 
Hasan, A. I. R. (1934) Oudh 492. 
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S. 55 in section 55 (1) (g) cannot be read as an implied covenant to indemnify after the 
• date of the sale ( x ). 

Sale snbject to encumbrances. On such a sale the vendor gets, under section 
55 (5) (d). an indemnity which may be express or implied. After the purchase is 
completed he has no claim to participate in any benefit which the purchaser may 
derive by the invalidity of the encumbrances (y). 

Undisclosed encumbrances. — A stipulation on the sale of immoveable property 
that in the event of a part of the property being sold as a result of undisclosed 
encumbrances, the vendor shall repay a proportionate part of the consideration, 
does not affect the vendor’s obligation under section 55 (1) (g) of the Transfer of 
Property Act, 1882, to pay encumbrances, nor the consequent right of the purchaser • 
under section 69 of the Indian Contract Act to recover from the vendor the amount 
paid in discharge of a mortgage decree obtained after possession has been taken (z). 
An express provision for discharge of encumbrances by the vendor, does not exclude 
his liability to discharge an encumbrance undisclosed at the time, for which no 
provision has been made (a). 

# 

Purchaser not a trustee. — Where property is sold free from encumbrances and 
the purchaser is allowed to retain the amount of the encumbrance, he is not a trustee 
for the encumbrancer for those moneys (6). The vendor is entitled to be reimbursed 
the loss occasioned by the purchaser’s default, (c). 

Covenant to the contrary. — An express covenant excludes the statutory cove- 
nant. On a sale of property it was stipulated that if any person made a claim as 
partner, co-sharer or encumbrancer and the result of the claim was that the property 
passed out of possession of the purchaser, the vendor should pay to the purchaser 
compensation to the extent the property sold passed out of his possession. After 
the conveyance, a suit was brought under an old mortgage and the purchaser had 
to pay a much larger sum than the purchase price. The purchaser filed a suit to 
recover these moneys from the vendor. The suit was dismissed on the ground that 
no portion of the properties passed out of the hands of the purchaser and the cir- 
cumstances in which alone he could claim damages, had not arisen ( d ). 

Transferees for value. — The statutory liability imposed on vendors to discharge 
encumbrances does not extend to and cannot bo enforced against transferees for 
value who have paid money in good faith and without notice of the original con- 
tract (e). 

Reconveyance or release. — A valid discharge must be obtained of encumbrances 
to deduce a markotablo title (/). 

Conveyance of the equity of redemption. — A conveyance of the equity of redemp- 
tion for a sum less than Rs. 100 does not require registration under section 17 (1) 

(b) of the Indian Registration Act, although the amount of the mortgage is above 
Rs. 100 (g). Tho stamp duty on a conveyance of the equity of redemption is for 
the actual consideration paid and not on the amount duo by the mortgagor under 
article 28 to tho schedule to tho Stamp Act, 1899. 


(*) Didhubhushan v. Umeschandra (1930) 57 Cal. 
683. 

(>) Ml. Izzat-un-Nissa Degam v. Kunuar Periab 
Singh (1909) 31 All. 583. 36 1. A. 203. 

(j) Dhagwali v. Danarsi Das (1928) 50 All. 371, 
55 I. A. 135. 

(а) Kaniz Falma v. Imam Uddin, A. 1. R. (1925) 

All. 704. 

(б) Sreelal v. Madon (1925) 52 Cal. 100. 

(r) V enhatanaranyaiah v. Subratnanta, A. 1. K. 


(1923) Mad. 492. 

(d) Dhagwali v. Danarsi Das (1928) 50 All. 371. 

55 I. A. 135. 

(e) I 'enkalaranga Ayyar v. Ramaswami, A. I. K. 

(1926) Mad. 173; Specific Relief Act, sec. 27. 
(/) Srinivasdas v. Meherbai (1917) 41 Bom. 300, 
44 I. A. 36 ; Hirachand v. Jayaeobal 
(1925) 49 Bom. 245. 

(f) Pilatnbar v. Rajaram (1936) 38 Bom. L. R. 

205. 
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Clause (2): Implied Covenant for Title. 

Covenant. — A covenant may he defined to be an agreement between two or 
more persons by an instrument in writing sealed and delivered, whereby some 
of the parties engage, or one of them engages with the other or others of them that 
some act hath or hath not already' been done : or the performance or non-per- 
formance of some specified duty (h). The party entering into a covenant is called 
a covenantor and he with whom it is made, a covenantee (i). A covenanteo without 
executing the deed may bring an action of covenant against the covenantor (j), 
whether the instrument be a Deed Poll or an Indenture ; for right of suit is con- 
stituted by the covenantor’s execution of the deed (k). 

Implied covenant for title. — In India there is a statutory guarantee for a good 
title unless the same is excluded by contract of the parties. The question of the 
knowledge of the purchaser does not affect the right to bo indemnified under Indian 
Statute Law. Even in England, if, on the face of the conveyance, a prima facie 
title is secured, knowledge of facts which may lead to the discovery of flaws will 
not lead to a claim for compensation (l). 


Section 55, sub-section (2) deals with a covenant for title which is deemed to be 
implied in a conveyance for sale ( 7 a). It may be expressed or implied, and is 
deemed to run with the land so as to bind assigns. It abrogates the old rule of 
caveat emptor. The Transfor of Property Act does not apply to any transfer by 
operation of law (n) and, therefore, the implied covenant for title in section 55 (2) 
is not annexed to the interest of a transferee by Court sale. The effect of section 
65, sub-section (2) is clearly to imply a covenant for title somewhat in the same 
way as such covenants are implied in English Law by section 7 of the English 
Conveyancing Act of 1881, now section 76 and Schedule IT, Part I, of the Law of 
Property Act, 1925. The covenant, is implied only in the absence of a contract 
to the contrary (o). Covenants for title run with the land, and the assignee, though 
not named, may take advantage of thorn and may sue the executors of the covenantor 
for a broach. The vendor’s covenant is against his own act and the acts of those 
claiming under him. Covenants usually entered into on a conveyance in foe simple 
are five in number. First, that the vendor is seised in foe which usually is in the 
form of a recital, secondly, that ho has a good right to convoy, thirdly, the pur- 
chaser, his heirs and assigns shall quietly enjoy, fourthly, for indemnity against 
encumbrances, and fifthly, for further assurance (p). These are not separate and 
distinct covenants but parts of one entire covenant controlled by the words “ That 
notwithstanding anything by the person who so conveys, or anyone through whom 
he derives title otherwise than by purchase for value.’’ Those words render a 
vendor s covenant qualified as opposed to absoluto warranty of title as in a covenant 
by a mortgagor. By section 55, sub-section (2), the covenant for good title implied 
runs in this form, “ And the vendor doth hereby for himself, his hoirs, executors, 
and administrators covenant with the purchaser, his heirs, executors, adminis- 
trators and assigns, that notwithstanding any act, deed or thing whatsoever by 
him the vendor, or by any of his ancestors at any time heretofore dono, omitted 
or knowingly suffered to the contrary, he the vendor now hath in himself good 


IS 

! 


Platt on Covenants, p. 1. 

Platt on Covenants, p. 2. 

Petrie v. Bury (1824) 3 Barn. & Cres. 353. 
Platt on Covenants, p. 18. 

Subbaroya v. Rajagopala (1915) 38 Mad. 88 
\ a if v - Midland Railway Company (18! 
I Ch. 11 : Ram Chundrr v. Dwarkan , 


(1889) 16 Cal. 330. 

(m) Sri Ram v. Kidari, A. I. R. (1925) Lah. 481. 
{«) See. 2 of the Act ; sec Natesa Vanniyan v. 

Gopalaswami Mudaliar (1928) 51 Mad. 688. 
fo) Bosaraddi v. Enajaddi (1898) 25 Cal. 298. 
(P) Platt on Covenants, p. 305. 
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and premises hereby granted and assured or intended so to be unto the purchaser, 
his heirs, executors, administrators and assigns in manner aforesaid.” A covenant 
that the vendor has a good right to convey is not confined to his title to the 
lands but relates as well to his capacity to grant (q). An action may instantly be 
commenced by a covenantee without waiting for a disturbance; since eviction 
does not constitute the breach but is the consequential damage arising therefrom(r). 
According to section ~>5, sub-section (2), the vendor is deemed to have impliedly 
covenanted with the purchaser that he has a good title to convey and that his 
power to transfer is a valid one. Where the vendors are tenants in common, they 
covenant severally so far as it relates to their undivided share. Joint tenants, 
however, may enter into covenants severally so far as regards their own shards 
^ li til y ^ n t it 1^? d on a partition or jointly, though the latter is an 

objectionable form, as rendering each one of them liable for the acts of the other 
or others of them. \\ here covenantees are tenants in common of a property to 
which the covenants relate, the covenants should be entered into with them several- 
ly (•■»). And where a vendor becomes owner by descent or devise or otherwise than 
by purchase, lie covenants against the acts of the ancestor, or testator, as the case 
may be. A covenant for title arising by implication, the onus is on the vendor to 
prove the contract by displacing that presumption (0- It is attached to the trans- 
action of sale and not merely to the contract which precedes the sale (u) for, as 
held by a Full Bench of the Madras High Court (one of the Judges dissenting), 
the Legislature could not have imported a stipulation of this nature in a transac- 
tion of sale without implying at the same time that it should be taken as having 
formed part of the contract which became perfected in the sale (r). Under the 
English conveyancing practice, all covenants of title and for quiet enjoyment are 
set out in the deed itself, but under the Transfer of Property Act, they are to be 
read into the sale deed by reason of the provisions of the Act, though in actual 
practice the English form is adopted in this country. 


Covenant for indemnity. — A covenant for indemnity is distinguishable from a 
covenant for title, in that the former does not run with the land and that when 
given by a third party, it cannot be enforced against his assignee (tv). 


Nature of the covenant. — Covenants for title in a mortgage are the same as in 
a conveyance upon sale, except that they are absolute instead of qualified. That is to 
say, in a conveyance upon sale, they are restricted to acts and omissions of the 
vendor and the ancestors und testators through whom he claims, whilst in mortgage 
deeds and securities for money, they are unrestricted and amount to a warranty 
ugainst and for the acts and omissions of the whole world (x). But although a 
vendor’s covenant for title is not an absolute warranty of title, it is very wide. 
The acts and omissions covenanted against are reducible to four heads, viz., (1) 
tho acts and omissions of the vendor himself ; (2) the acts and omissions of persons 
through whom ho claims otherwise than by purchaso for value ; (3) tho acts and 


(q) Platt on Covenants, |>. 310. 

(r) 1’latt on Covenants, 311. 

(s) Davidson's Precedents in Conveyancing, 

Vol 1, p. 117. 

(/) .Sri Ram v. Kidari, A. 1. K. (1925) Lah. 481. 
(u) Sinamani v. Munibadra, A. I. 1<. (1928) 
Mad 255; Arunaehala Aiyar v. 7 . Rama- 
jaw* Aiyar (1915) 38 Mad. 1171 ; Narayana 


Red<li v. Peda Rama Reddi (1908) 15 
M. L. J. 398. 

(t>) Adikesavan Saida v. Gurunatha Chetti (1917) 
40 Mad. 338. 

(u>) Salesa I 'anniyan v. liobalaswami Mudaliar 
(1928) 51 Mad. 688. 

(*) David-am's l*rece«lents in Conveyancing, Vol. 
1, p. 121. 
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omissions of persons claiming through him ; (4) the acts and omissions of persons 
claiming in trust for him (y). 

Under section 55 (2) a vendor contracts with a buyer that he has full pro- 
prietary title in the property. This rule applies unless the benefit of it is lost to the 
purchaser by fraud, notice, waiver or express or implied contract (z). Covenant 
for title is an assurance to the purchaser that the grantor has the very estate in 
quantity and quality which he purports to convey. A covenant for quiet enjoyment 
is an assuranco against the consequences of a defective title and of any disturbances 
thereupon (a). The latter may be omitted from a conveyance, but its insertion 
has this advantage, that whilst the purchaser’s remedy on a covenant for title is 
barred by limitation aftor six years from the date of the conveyance, under section 
116 of the Limitation Act, the remedy on the covenant for quiet enjoyment does 
not arise till there is an interruption or disturbance. 

Possession.— A covenant for possession cannot be implied from this section (6). 

Express covenant. In actuul practice this covenant is express, so that the 
parties would be governed by their contract. As the implied covenant for title 
runs with the land, it follows that an oxpress contract of this nature must also 
run with the land, so that a purchaser from a pre-emptor is entitled to take the 
benefit of the express covenant as to title (c). 

General Indemnifying clause in a sale deed.— A general clause in a sale deed 
may make the vendor liable for any loss which might accrue in connection with 
the sale and would include the risk of the purchaser’s title being defeated by a 
pre-emptor (d). Where notwithstanding the fact that a purchaser knew that there 
were disputes about title, but the vendor assured him that he would give documents 
to prove that the property was his ancestral by right in such circumstances, the pur- 
chaser was held to have a claim against the vendor (c). Nor is the purchaser’s 
remedy destroyed by a condition that the purchaser shall take such title as the 
vendor can give and it turns out that the vendor has no title at all, for such a 
condition implies possession of some title in the vendor (/). 

Defect known to purchaser. — General covenants for title and quiet enjoyment 
extend to the case of a defect known to the purchaser at the time of sale unless the 
intention of the parties, that they should not do so. is clearly expressed in the 
covenants themselves (g). 


Acts amounting to waiver of implied covenant for title. — The acts of the pur- 
chaser may amount to a waiver of the implied covenant for title, ns when the 
purchaser took possession under tho agreement, paid the balance of the purchase- 
money, executed certain repairs to the house and let it to a tenant and enjoyed 
the rents, and shortly after tho agreement, sought to obtain a sale deed from the 
plaintiff and attempted to raise a sum of money on the mortgage of tho house (h). 
But not when the plaintiff in ignorance of circumstances which renderod the title 
non-marketable, paid a portion of tho purchase-money upon the erroneous advice 


V) David v. Sabin (1893) 1 Ch. D. 523. 

*' “.ah Dm v. Madho, A. 1. It. (1923) All. 169. 
la) Howell v. Richard (1809) 11 East. 633. 103 
... E. R. 1150. 

W Muthusami Iyer v. Dharma Raja, A. I. R. 
(1926) Mad. 495. 

W Hanwant Rao v. Chandi Prasad (1929) 51 All 
651 ; Sila Ram v. Nanak Chand, A. I. R. 
Oft J ? 26 > Lah. 182. 

W Kalian Singh v. Fatal Din, A. I. R. (1926) 
Lah. 455. 

28 


(d 


(/) 

(<?) 


Parasurama v. Pulhuswamy Pillav, A. I R 
(1925) Mad. 1209. 

Molivahu v. Vinayak (1888) 12 Bom. I. 

.Ml. iMkput Kuer v. I lurga Prasad (1929) 
8 Pat. 432 ; Mahomed All v. I enkataPathi 
(1920)39 M. L. j. 449; Hasaraddi v 
Imajaddi (1898) 25 Cal. 298 ; Ram Chunder 
Dull v. Dwarkmath Ilysack (1889) 16 Cal. 
330* 

(A) OkTusiah Begum v. Ruslomjah (1890) 13 

MAO* 
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S. 55 of his solicitors; nor is the fact that the matter had proceeded to the preparation 
of the assignment, a bar to the plaintiff’s right to maintain a suit for return of 
the earnest money and the purchase -money which was paid in part (i). 

Purchaser’s remedy on breach.— Under section 55 (2) a purchaser is entitled to 
damages for a broken contract of warranty, if by misrepresentation lie has been made 
to purchase a property burdened with a permanent tenancy, represented to be 
a yearly one the damages being the difference in value of the land. Where 
the purchaser has expended money on the land and has been evicted, he can claim 
not only the value of the land but also the house built on the land (&). Defendants 
soltl one anna share and covenanted for titlo and quiet possession, but did not part 
with the possession of the share. The purchasers sold the share to the plaintiff 
but did not give covenant for title. In a suit for possession, the plaintiff recovered 
possession of the six pies share, as the defendants had no title to the remaining six 
pies share. The plaintiff having sued, it was held that he was entitled to recover 
damages in lieu of possession of the remaining six pies under the covenant or, in 
the alternative, to recover damages (/). A vendor sold for £655 an estate, as un- 
encumbered, which he had previously mortgaged for £1,000, of which he by fraud 
retained the mortgage deed. He entered into the usual covenants for title as abso- 
lute owner. The mortgage decree was made against the purchaser and the vendor 
became bankrupt. It was held that the purchaser was entitled under the covenant 
for good title to convoy, to prove the amount of principal, interest and costs which 
he had paid, although the said amount exceeded the purchase-money (m). This 
clause as to title does not guarantee rents, and the purchaser’s remedy is against 
the tenant and not against the vendor («). Prior to the passing of the Act the 
purchaser’s claim was either for money had and received or to recover money 
upon an existing consideration that failed. The Privy Council pointed out that 
in such cases either article 62 or 97 of the Limitation Act applied. There a suit 
for possession had failed on the ground that the vendor being a member of a joint 
family, his conveyance did not operate to create a title to the property of the family 
that would prevail against a subsequent repudiation of the transaction by other 
sharers and article 97 was applied. A purchaser’s claim to compensation inde- 
pendently of the Act may be grouped into three classes thus : — 

(a) Where from the inception the vendor had no title and the vendee had not 
been put into possession, article 62 applied. The starting point of 
limitation is the date of the sale (o). 


(h) Where the sale was voidable on the objection of third parties and possession 
was taken under a voidable sale (p), article 97 applied for the return 
of the purchase-money as on a failure of consideration. The starting point 
is dispossession. 


i) Meghji v. Tyebal/y (1924) 26 Bom. L. R. 1019. 

j ) Vishwanath v. /Jala Kaku (1918) 18 Horn. 

L. K. 292. 

(A) /Junny v. Hnpkinson (1859) 27 Ucav. 565, 
54 F.. K. 223. 

(1) Iiabu v. Kashiram (1929) 31 Bom. L. K. 658 ; 
Subbaroya v. Hajagopala (1915) 38 Mad. 887. 

m) He. Hughes, ex-parte Iilines (1864) 10 L. T. 314. 

n) A. L. K. P. V. Chettyar v. Mating Thet Sw, 

A. I. R. (1927) Rang. 134. 

o) Subbaroya v. Hajagopala (1914) 38 Mad. 887 ; 

Ardtsir v. Vajestng (1001) 25 Bom. 593 


(here thr sale doed was before the Act 
came into force in the Bombay Presidency) ; 
Hanuman Kamat v. Hanuman Mandur 
(1892) 19 Cal. 123, 18 1. A. 158. 

(P) Subbaroya v. Rajagopala (1915) 38 Mad. 887 ; 
Sankara Variar v. Ummer ( 1922) 46 Mad. 40; 
Hanuman Kamat v. Hanuman Mandur 
(1892) 19 Cal. 123, 18 I. A. 158; Hukum- 
chand v. Pirihichand (1918) 21 Bom. L. R. 
032 ; Tulsiram v. Murlidhar (1902) 26 Bom. 
750 (sale deed of 1880). 
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(c) Where, though the title is known to bo imperfect, the contract in part was 
carried out by giving possession of the properties, article 97 would 
apply. The starting point would be date of dispossession ( g ). 

When the remedy is based under the Act on the covenant for title, a different 
period of limitation has been held applicable, namely, article llf» of the Limitation 
Act Here the writing is registered. The seller has a title. The cause of action 
would arise when it was discovered that the vendor’s title was defective (r). It 
has been pointed out that the expression “compensation ” is used in the Indian 
Contract Act in a very wide sense and that the omission of the words “ and not 
herem specially provided for” is critical. Article 118 is a special provision 
and is not limited to unliquidated damages but applies to a claim for payment of 
a sum certain <»). The words "express or implied " contained in article 115 are 
wide enough to include an implied contract in article 116 (/). 

Proviso. From the implied covenant for title fiduciary vendors such as trustees, 
guardians, executors, administrators, agents, committees of lunatics, assignee of a 
bankrupt, receiver of an estate, mortgagee selling under his power of sale are 
excepted. On a sale by the trustees if the concurrence of the beneficiaries is neces- 
sary, the latter are bound to enter into the covenant for title. The only covenant 
that can be given or implied is that they have done no act to prevent tlieir selling 
nor have they encumbered the property. The covenant when expressed is in this 
form, And A. B. (trustee) doth for himself, his heirs, executors and assigns 
covenant with L. F. (purchaser), his heirs and assigns, that he, the said A.B., hath 
not executed or done or knowingly suffered or been party or privy to anything 

whereby he is m any wise prevented or hindered from making such sale as herein- 
before mentioned to the use and in manner aforesaid ” (u). 

Covenant running with the land.-Para 3 enacts that the covenant for title 
imphod in rule 55 (2) shall not only attach to his interest in the land hut shall also 
bo transferable as such on a transfer of the land so as to entitle the transferee in 

: h r fl trr “;?r y 18 whoi,y ° r in ^ « 

the " * In other worda . ^e implied covenant for title runs with 

entitled to traMferae ' sub i«* to the law of limitation, is thus 

ntitled to enforce this contract against his immediate transferor (v). 

Clause (3) : Delivery to Buyer of Title-deeds. 

T ° f thi8 Word is nofc clear - imports delivery of something 
else besides title-deeds which is not readily discernible. * 

the o™',' d 'tL T f'' d “ !d8 f0l '° W a " d are incident to U 'e estate in the hands of 
Pnmd facte a pers on i n po ssession of the estate under a title, that gives 

<1] SU NarX, \« a > a *°£ ala 0914) 38 Mad. 887 ; 

(19131 \l SH nf baka io a y - Pachu Rambah « 

Tohflh = Ram C tondar v. 

49 Do? 5, 5M*T V - HamntaA (1925) 

B52, j 

v. Chattar Singh (1908) 30 AU. 402 f NMn 
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£*?"<** v. Munshi Mandtr (1927) 6 Pat. 


606 ; Sigamani Siddia v. Muhamm 

/ « AOni p ,» . *■ •. . *- . 


tnmad Xuh 


(1930) 52 AU. 604 ; Mt. Lakhpat Kucr v. 
Durga Prasad (1929) 8 Pat. 432. 

(s) Tncomdas v. Gopinaih (1916) 44 Cal. 759 
44 1. A. 65. ' 

(0 Mullantnal v. Pudhumal ( 1920) 45 Bom. 955 • 

Hanwant Jtai v. Chaiidi Prasad (1929) 

7.1 11 ' ® 5 ’ ^ anapa v. Hammad (1925) 
49 Horn. d96. 

(w) Davidson’s Precedents in Conveyancing 
, , C . V ° L 2-^rt 1, page 193. 

{V) She '* Abdul v Kisan (1931) 27 Nag. 392- 

Kash '™"' (1929) 31 Bom. L. R 

!? Alf V ‘ ChaHd ' Prasad < ,929 > 
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S. 55 a freehold interest at the least, has a right to the custody of them (tv). It is the 
duty of the purchaser to tender a conveyance and he would then be entitled to the 
title-deeds, but not before (x). A purchaser cannot demand title-deeds collateral 
to the title which deeds he has inspected and of which he has been furnished at- 
tested copies (y). When the contract for sale provides for their delivery, the pur- 
chaser is entitled to such of them as under the general law should be handed over 
on execution of the sale, excluding mortgages and wills, which a vendor is not bound 
to hand over ( 2 ). In the absence of a contract to the contrary, the seller impliedly 
covenants to deliver to the buyer such title-deeds as are in his possession or power, 
and which relate to the property, on payment by the buyer of the whole of the 
purchase-money. It follows that where the whole or a part of the purchase-money 
remains unpaid, the seller has a right to retain them (a). A purchaser is not bound 
to complete his purchase without title-deeds unless he has a legal covenant to 
produce them. A covenant to produce the title-deeds runs with the land for the 
benefit of purchaser but not for the benefit of vendor. And where the vendor 
bad not custody of the original deeds, the title was held not marketable ( 6 ). As 
between mortgagor and mortgageo, prior to the introduction of section 60B by Aot 
20 of 1929, the latter could not be compelled to produce the deeds or give inspection. 
A mortgagor whose claim has not been satisfied in toto cannot be compelled to deliver 
the mortgage deed to the purchaser, though the contrary has been held in England (c). 
A purchaser under a decree of the Court was held entitled to the village account 
books, counterpart leases such as kabuliyats and title-deeds as accessory to the estate. 
This was before the Act was applied to the Bombay Presidency (d). Between 
lessor and lessee, the former is entitled to the custody of the original and the latter 
is entitled to the duplicate or counterpart, as the liability to stamp the former is 
on the lessee and the counterpart on the lessor (e). In an open contract, expenses 
of obtaining title-deeds required by the purchaser to be handed over on completion, 
must be borne by the vendor although such title-deeds are not in his possession and 
are not referred to in the abstract. Sub -section 6 of section 3 of the Conveyancing 
and Law of Property Act, 1881, does not affect the ordinary rights of a purchaser 
to have the titlo-deeds handed over to him on completion and the mere fact that 
obtaining the deeds for this purpose may cause the vendor trouble and expense, 
is no answer to the purchaser’s demand (/). 


Proviso. — The proviso has been inserted to meet the case of an estate when 
sold in lots. On a salo in lots a part of the property may be retained by the seller 
or different lots may go to different purchasers. Being accessory to the estate to 
which they relate (. 7 ), the Legislature has given the seller the right to retain them 
all, when a part of the property comprised in such documents is retained by him. 
But the seller impliedly covenants, upon every reasonable request of the buyer 
and at the cost of tho person making such request, to produce the documents and 
furnish such true copies thereof or extracts therefrom as he may require. In case 
tho whole proporty is sold to different buyors, the rule is that the purchaser 
of tho more valuable portion is entit led to the documents and he impliedly covenants, 


(u>) Strode v. lilachburne (1796) 3 Vcs. 222, 30 E. R. 
979. 

(*) Ala Huit v. Maung Po Pu (1919) 31 C. L. J. 
87 P. C. 

(y) Often v. Harman (1859) 1 L. T. 315, 45 E. R. 
355. 

( 1 ) Haji Mahomed Mitha v. Alusaji Esa)i (1891) 
15 Bom. 657. 

(a) Velayulha Chetti v. Govindaswami Naihtn 
(1907) 30 Mad. 524. 


(b) Barclay v. Raine (1823) 1 Sim. & St. 449, 

57 E. R. 179. 

(c) In re Williams and Duchess of Newcastle's 

Contract (1897) 2 Ch. 144. 

(d) Shri Bhavani v. Devrao (1887) 11 Bom. 485. 

(e) Sec. 29, Indian Stamp Act, 1899. 

(/) In re Duthy and Jess on's Contract (1898) 
1 Ch. 419. 

(*) Shri Bhawani Devi v. Devrao (1887) 11 Bom. 
485. 
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upon every reasonable request by the buyer or buyers of the other lot or lots and 
at the cost of the person making such request, to produce those documents for 
inspection and furnish such true copies thereof or extracts therefrom as may be 
required. In both cases, however, viz., the seller in the first instance, and the 
buyer of the more valuable portion in the second instance, impliedly covenant 
that they shall keep the documents safe, uncancellod or unobliterated unless pre- 
vented from so doing by fire or other inevitable accident. It is usual, however, 
in such cases under the conveyancing practice to make the seller or the buyer, as 
the case may be, enter into an express covenant as above mentioned and to 
specifiy a list of the title-deeds to which the covenant relates, in a schedule. Where 
there were cortuin title-deeds common to two estates and hold by third parties 
with no title to thejproperties, and one of the estates had been sold and an acknow- 
ledgment of the right to production, etc., given to the purchaser by each of the 
third parties, on a sale of the other estate by open contract, it was held that tho 
purchaser could not insist that all the title-deeds should be handed over on comple- 
tion, but that tho equitable right to production of the deeds was adequate under 
the circumstances (h). The Act, however, is silent as to whether the implied 
covenant in this proviso is limited to the party retaining the title-deeds or extends 
to a purchaser from him. It is, however, presumed that the purchaser from such 
a party would be entitled to tho deeds, but he would have to enter into a similar 
express covenant. 


Covenant to produce deeds. — When deeds are retained by the vendor, he enters 
into a covenant with the purchaser to produce them whenever required and to 
furnish copies and give inspection thereof at tho purchaser’s expense. The 
oovenant may be included in the conveyance and the documents referred to 
therein. Tho better course is to set out the arrangement by a separate 
deed. A covenant of this nature should usually be avoided, for after a lapse of 
years, it becomes difficult to trace the hand in which they are and the vendor is 
subject to the purchaser’s requisitions which he may not be able to satisfy or may 
be able to do so at some expense. The documents usually mentioned are those 
of which the purchaser cannot require attested copies at the vendor’s expense. 
It must be noted that beyond giving information, attested copies are valueless. 
Documents of record are not covenanted to be produced, for although they form a 
link in the title, tho vendors do not admit tho purchaser’s right to production or 
to be handed over copies thereof whether attested or certified. The purchaser who 
enters into a covenant as above, must also obtain a similar covenant from his pur- 
chaser when ho sells tho property in his turn. The cost of production must bo 
tendered but tho right to production must not be made use of to give inspection 
to a third party, to the covenantor’s detriment, which would be a fraud on the 
covenantor. The covenantor’s liability to produce i6 qualified by the words, 
unless prevented by fire or other inevitable accident.” In the absence of a 
stipulation the purchaser is entitled to be furnished with attested copies of docu- 
ments not handed over to him at vendor’s expense. Where the vendor retains 
any part of the estate to which any documents of title relate, provisions of section 
65, clause (3) apply. No covenant for production can bo asked for from persons 
such as trustees and mortgagees. A vendor who covenants for production cannot 
retain control of the deeds on tho ground of his covenant but he must hand them 
over to the purchaser who must undertake to perform the obligations of his vendor (i). 

(A) Re. Jenkins and Commercial Electric Theatre i (») 

w'J.kF?"22LS i9X i) 61 So1 - 1 °- 283 ; I 

wrifU v. Robothtm (1886) 33 Cb. D. 106. 1 


Davidson’s Precedent in Conveyancing. 4tb 
Ed., Vol. 2, Part. 1, p. 664, 
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s„M mT.'t'r’i ° f . ff rgeS ‘ ' 0, ' _Th ° 8eCtion enacts that when ‘he whole property is 
, '"‘e to different buyers, the one tvho is entitled to retain the deeds is'the 

purchaser of the lot of greatest value." Where, however, by the conditions 

of sale the title-deeds ore to be delivered to “ the purchaser of the largest lot " 

largest means largest m superficial area (j). Similarly, where A purchased the 

largest lot in value and extent but B purchased several lots, whose aggregate value 
o"the X deeds°( t T th ° S6 °‘ ^ “ Wa3 he ' d A Was 6ntitled to the custody 

to th S e U “tle S .t e ecL a, ,/, S '" In ^ 8UC “ S9iVe 9a,eS ' ^ iaat »' titled 

Costs.— A purchaser who cannot have the title-deeds must, if he requires true 

cop.es or extracts from documents, pay the costs thereof under.the proviso to this 

so ..section. The cost of covenants to produce title-deeds which cannot be 

c it ered up, fall by the practice of conveyances, on vendors: yet where by the condi- 

.ous of sale of property in lots, under an order of the Court, provision was made 

for the largest purchaser to have the title-deeds and to covenant to produce or give 

cop.es thereof to buyers of smaller lots without reference to the manner in which 

costs aero to be pa.d, each purchaser and not the estate, was ordered to bear his 
own costs of such covenant (rn). 

Loss of title-deeds.— In England an action lies of trover for title-deeds, where 

the- jury may give the full value of the estate to which they belong by way of damages 

although they are generally reduced to 40s. on the deeds being given up (n) 

Usually the action .s for injury or damage for loss or destruction under circumstances 
of fraud or gross neglect. 

Clause (4), Nuh-clause (a) : Vendor's Rights to Rents and Profits. 

Profits.— This word denotes advantages which the soil yields in the shape of 
rents arid as ar.s.ng from the land such as crops, grass, trees, fruits on trees, herbage 
etc They are emoluments which issue or ore earned from the land to) The 
seller is entitled to such only 09 ore ready to be cut and stored or consumed. Waste 
will not bo permitted. The seller's right to profits determines on the conveyance 
being executed, when the ownership of the property passes to the buyer. The word 
profits in the fourth clause of section 13 of Regulation VIII of 1819, means that 
which remains to the patnidar after payment of the rent of the patni (p). 

Ownership of the property.-These words frequently occur in this and the 
clauses which follow. Ownership is said to pass to the buyer when the sale takes 
place as laid down in section 54. In Pandurong Balaji v. Mahadev Oopal (a) it 
was observed by Shah, J., that ownership does not pass to the buyer under the 
Transfer of Property Act until a registered conveyance is executed by the vendor. 

Apportionment of rent and outgoings.— On a contract for sale it is usual to 
provide that the rents and outgoings shaU bo apportioned between the vendor and 
the purchaser on the dato the conveyance is executed and the purchase-money is 
paid, so that on the date of execution, the parties change their characters and the 
ownership of the property passes to the buyer, who from that date becomes entitled 
to the rents and profits a nd is liable for the outgoings and other taxes, assessments, 

O') Griffiths v. Hatchard (1854) 23 L. J. Ch. 957, 

69 E. R. 350. 

(If) Scott v. Jackman (1855) 21 Bcav. 110, 52 E. R. 

800. 

m Re. Lowe, Capel v. Lowe (1901) 36 L. J. Ch. 73. 

(m) Stronge v. Hawhes (1856) 2 Jur. N. S. 388. 


(") Radford (1842) 9 M. 4 W. 657. 

152 E. R. 277. 

v. Moreu ood (1885) 29 So. Jo. 320 . 
ip) Lala Uharuch Chandra \. Lalil Mohun Singh 


(1885) 12 Cal. 185. 
(?) (1922) 46 Bom. 195. 
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ground rent, etc., if any. Therefore, when a sale takes place on a particular day 
of the month, the usual practice is for the purchaser to pay the rents which have 
accrued due for the number of days of that month to the vendor and obtain from 
the vendor a letter in the form of an order to the tenants to pay rents to the pur- 
chaser as from the first of that month. If, however, the parties cannot come to an 
arrangement of this nature, the rents and profits must be apportioned. For 
the purpose of apportionment according to the Apportionment Act, 1870 (r), on 
which is based section 36 of the Transfer of Property Act, the rents and profits 
and other periodical payments in the nature of income shall, as between transferor 
and transferee, be deemed to accrue due from day to day and to be apportionable 
accordingly, but payable on the days appointed for the payment thereof. Insurance 
is not an outgoing and the purchaser is not bound to accept an assignment of a 
policy issued to the vendor for the residue of the period. It is an ordinary rule 
between the vendor and purchaser after a time fixed for completion that vendor is 
entitle to interest and the purchaser to rents and profits (s). But the law of India 
as set out in section 55 (4) (a) is different. The purchaser, however, may, if the 
vendor delays and the purchase -money is lying idle, give notice and claim interest. 
Where a purchaser takes possession and afterwards the contract is determined for 
want of title, the vendor cannot on these grounds alone recover for use and occupa- 
tion (f). But the purchaser is liable for the period during which he continues in 
possession after the contract was off (u). 


Clause (4), Sub-clause (b ) : Statutory Charge of the Vendor. 


Amendments. — Sub-clause (b) in clause (4) has been amended by Aot 20 of 
1929, by the addition of the words “any transferee without consideration or any 
transferee with notice of the non-payment,” in order to prevent a purchaser defeat- 
ing the vendor’s charges by parting with the property. The clause being silent 
as to the date from which interest on the unpaid purchase-money should run, a 
further amendment has been made by adding the words “ from the date on which 
possession has been delivered.” 


Hen. — Though English cases might bo useful for the purposes of illustration, 
the charge under this clause is different in its origin and nature from the vendor’s 
lien in English Law (e). 


Lien when the Act does not apply. — The vendor has a lien for unpaid purchase- 
money even where the Act does not apply. When he has given possession, it is 
not open to him to rescind the sale and recover possession, but he can claim a lien 
for unpaid purchase-money (tv). 

Non-payment of purchase-money. — Non-payment of the price does not prevent 
the passing of ownership of the property from the vendor to the purchaser and 
the latter can, notwithstanding such non-payment, maintain a suit for possession 
of the property ( x ). 


Charge. As distinguished from a lien which the English Law gives to a vendor 
of property, the Transfer of Property Act entitles the seller to a charge as defined 


(r) 83 and 34 Vic., Ch. 35, see. 2. 

(s) Lergott v. The Metropolitan Railway Co. 

(1870) 5 Ch. App. 716. 

(0 Winlerbottam v. Ingham (1845) 7 Q. B. 611. 
(«) Howard v. Shaw (1841) 10 L. J. Ex. 334, 
151 E. R. 973. 

(t») Webb v. Macpherson (1904) 31 Cal. 57, 30 
I. A. 238 ; Baslingam v. Chinnana (1932) 
56 Bom. 556. 

(w) Virehand v, Kumaji (1894) 18 Bom, 48) 


Vmedmal Motiram v. Davu (1878) 2 Bom. 
547 ; Trimalrav v. Municipal Commissioner 
(1879) 3 Bom. 172 ; Hari Ram v. Denaput 
Singh (1883) 9 Cal. 167 ; Moidin v. A varan 
(1888) 11 Mad. 263. 

Saraji v. Namdev (1899) 23 Bom. 525; 
Umedmal v. Dva bin Dhondiba (1878) 
2 Bom. 547 ; Shib Lai v. Bharwan Das 
0889) 11 All. 244; Baijnath Singh v, 
Paltu (1908) 30 All. 125. f 


(*) 
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in section 100, in the event of the purchase-money or any part thereof remaining 
unpaid and also for interest on such purchase-money or part thereof. In order 
that a charge should attach, two ingredients are essential: (1) Ownership of the 
property must have passed to the buyer and (2) possession must have been delivered. 
The charge attaches to the property in the hands (a) of the buyer, (b) any trans- 
feree without consideration, or (c) any transferee with notice of non-payment. 
Hence payment of purchase-money or part thereof is not necessary to pass owner- 
ship. It enures in favour of the unpaid vendor’s assignee (y). A charge is not 
enforceable against a subsequent transferee for value without notice ( z ). The 
charge under section 55 (4) (b) is by operation of law and the charge under section 
100 is created by act of parties- otherwise there is no difference between the two. 


Nature of charge of unpaid vendor.— It is said that the charge of an unpaid 
vendor is not possessory. Tn other words, he has no right to retain possession 
because the purchase -money or part thereof remains unpaid (a). In England also the 
vendor's lien for unpaid purchase-money is non -possessory. There is no provision 
in the Transfer of Property Act for a vendor’s lien. The clause gives a charge 
where the ownership of the property has passed to the buyer. Nothing is said 
about possession in connection with the creation of the charge. The ownership 
of the property passes upon a registered instrument being executed by the vendor, 
but it does not follow that a purchaser can sue for possession without payment of 
consideration (/>). 


Extent of vendor’s charge. — The statutory charge recognized by this clause is 
upon the property in the hands of the buyer or any transferee without consideration 
or any transferee with notice of the non-payment of the amount of the purchase- 
moncv or any part thereof remaining unpaid and for interest on such amount 
or part from the date when possession 1ms been delivered (c). 

Change embodied in purchaser’s suit.— Under section 55 (1) (f) the purchaser 
is entitled to possession while this sub-seetion gives the vendor a statutory charge 
for unpaid purchase-money. '\ hose two rights are not interdependent. To hold 
that in a purchaser’s suit for possession, when the purchase-money is unpaid, the 
Court should pass a decree conditional on his paying the balance of the purchase- 
money, would be to enforce equities modifying the provisions of the statute (rf) 
which is not open to the Courts in this country, where the law knows nothing 
of the distinction between legal and equitable property in the sense that distinction 
is known and understood by the Courts of Chancery in England (e); nor can it 
decree payment of the price, according to the Madras High Court, to the vendor in the 
purchaser’s suit for possession (/). Both on the ground of convenience and on 
equitable considerations, the other Courts have adopted the opposite view and 
recognized the rights of tho parties in one decree (g). 


(y) Dale hand v. Ganpat, A. I. R. (1927) Nap 
L. R. 332. 

(*) Guru Daval Singh v. Karan Singh (1916) 
38 All. 254. 

(a) I’elayutha Chettv v. Govindswami Naiken 

(1907) 30 Mad. 524 ; Hari Prasad v. Harihar 
Prasad, A. I. R. (1923) Pat. 205. 

( b ) U Medina I v. Davit bin Dhondiba (1878) 2 Bom. 

547; T alia v. Babji (1898) 22 Bom. 176 ; 
Sagaji v. Namdev (1899) 23 Bom. 525; 
Shtb Lai v. Bhagwan Das (1889) 1 1 All. 244 ; 
Ikbal Begum v. Guvind Prasad (1881) 3 All. 
77; Achodbandil v. Mahabir (1886) 8 All. 
041 ; Ram Lakhan v. Randan (1880) 2 All. 
711: Subramania Ayyar v. Poovan (1904) 
27 Mad. 28 ; Balkrishna v. Shripaltingk 


(1910) 6 Nap. L. R. 98. 

(c) Basltngaua v. Chinnava (1932) 56 Bom. 556 ; 

SI aekrett v. Symmons (1808) 15 Ves. 329, 
33 R. R. 778. 

(d) Krishnamma v. Mali (1920) 43 Mad. 712; 

l 'elayutha C belly v. Govindaswami Naiken 
(1911) 34 Mad. 543; Baij Nath Singh v. 
Pallu (1898) 20 All. 125 not followed. 

(r) It ebb v. Macpherson (1903) 31 Cal. 57, 30 I. A. 

(f) Krishnamma v. Mali (1920) 43 Mad. 712. 

(*) Shtb I.al v. Dhaguandas (1888) 11 All. 244, 
251 ; Batjnath Singh v. Pallu (1908) 30 All. 
125 ; A’t Imadhab Par hi v. Hara Proshad 
(1913) 17 C. W. N. 1161 : Basalingava v. 
Chinnava (1932) 56 Bom. 556. 
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Title«deeds. — Though the charge does not entitle the vendor to resume posses- 
sion, it gives him the right to retain the title-deeds (//). Though not necessary to 
retain the title-deeds when the purchase- money has not been paid, it would be 
unwise to part with them till satisfaction. His liability to deliver them only arises 
when the whole of the purchase-money is paid (/). In English haw. tin* vendor 
has no lien upon the title-deeds for the remainder of the purchase-money unless 
the conveyance is executed as an escrow (j). 

Conditional decree for possession. — In a suit by a purchaser to recover posses- 
sion. it is not competent to the Court to pass a decree conditional on the payment 
of the purchase -money (k). 


How charge effected by receipt of consideration. — A vendor was estopped under 
section 115 of the Evidence Act from relying upon facts necessary for the establish- 
ment of the charge, where consideration was by her acknowledged both in the body 
and at the foot of the instrument and title-deeds had been delivered to the pur- 
chaser (/). Where estoppel is not pleaded or proved, it is settled law that notwith- 
standing an admission in a sale deed that the consideration has been received, it 
is no infringement of section 92 of the Evidence Act to accept proof of an alleged 
contemporaneous oral agreement . separately entered into between the vendor and 
purchaser to contradict the statement of fact in the written statement, that no 
consideration passed (m). The burden of proof would rest heavily on the vendor (n) 
to prove the true nature of the contract- or that the consideration was something 
different to that alleged (o). Though the Privy Council has laid down in Balkiahen 
Das v. W. F. Leyye (/>), that admissibility of evidence must be decided by the Indian 
Evidence Act, the principle in Shah Makhanlal v. Sri Krishna ( 7 ) appears to have 
been applied by Courts in British India in construing proviso (1) t «» section 92 and 
its application is supported by Hanif-un -Ni&sa v. Fais-uti-Nissa (r). An elaborate 
discussioh of this principle will be found in the case of Chunni Bibi v. Basanti Bibi (a). 
This view has been doubted in Lodd Govindoss v. Muthiah Chetty ( t ). The above 
rule has no application when the question is not between parties to the instrument 
or their privies (u). 


Contract to the contrary. — A lien is a creature of the Court of Equity and may 
in the circumstances of the case he modified by a Court of Equity ; but not so a 
statutory charge under this clause (v). The charge operates in the absence of a 
contract to the contrary. A contract to the contrary is not to he inferred where 
the whole or part of the consideration is to be paid to a third party on behalf of the 
vendor (w). It would be lost when by implication it is not intended to be renewed(r), 
as when tho whole or part of the price is promised. It has been pointed out by the 


(*) Nilmadhah Parhi v. Hara Proshad (1913) 
17 C. NV. N. 1161 ; V elayutha Chetty v. 
Govindasawmi Naiken (1907) 30 Mad. 524. 
(*) See sec. 55 (3). 

(;) Goode v. Burton (1847) 1 Exch. 189, 154 F.. R. 
80< 

(k) Basalingava v. Chinnava (1932) 56 Horn. 556. 

(l) fehilram v. Kashibai (1909) 33 Horn. 53. 
(w) Irfanali x. Jogendrachandra Das (1932) 60 Cal. 

till; S<*h Jutl Chand v. Indarjit (1900) 
22 All. 370, 27 I. A. 93 ; Meehraj v. Abdullah 
(1914) 12 A. L. J. 1034. 

(>i) Bat Devmani v. Ravishankar (1929) 53 Rom. 
321. 

(.») Kumara v. Srinivasa (1887) 11 Mad. 213; 
Vasudeva v. Narasamma (1882) 5 Mad. 6; 
Gopal Singh v. Lallo Lai H909) 10 C. I.. J. 
27; IaIu Himmat v. Lleuhellen (1885) 
11 Cal. 486, 15 C. \V. N. 408 ; Indarjit v. 
Lai Chand (1895) 18 AIL 168 ; kvkumchand 


v. Hiralal (1876) 3 Bom. 159 (1907) 9 Bom. 

1 R. 393. 

(/>) (1899) 22 Ail. 149. 27 1. A. 58. 

(?) (1869) 2 Bone. L. R. 44. 12 M. I. A. 157. 

(r) (1911) 33 All. 340. 38 1. A. 85. 

(s) (1914) 36 All. 537. 

(/) (1925) 48 M. L. J. 721. 

(u) Pathammal v. Syed Kalai (1904) 27 Mad. 330 ; 
Bageshri Dayal v. Pane ho (1906) 28 All. 
473; Jagal Mohini v. Rakhal Das (1905) 

2 C. L. J. 338 ; Sail Lai Chand v. Indarjit 
(1900) 22 All. 370. 27 I. A. 93. 

(w) Webb v. Macpherson (1904) 31 Cal. 57 (72). 
30 I. A. 238. 

(u>) Sivasubra mania v. Subratnania (1916) 39 
Mad. 997; Abdulla v. Matnmali (1910) 
33 Mad. 446 and Suvasubramania v. (In ana 
Sambanda (1911) 21 M. L. J. 359. overruled. 
(*) Austen v. Halsey (1801) 6 Ves. 475, 31 li. R 
1152. 
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Privy Council that it is not abandoned by a conveyance or sale in consideration 
of a covenant to pay a sum of money in the future, which is different from a sale 
in consideration of money which the purchaser covenants to pay and which is incon- 
sistent with the existence of a charge (y). Again, there is a distinction 
between a sale where the consideration is intended to be paid and is not paid and 
where the consideration is not intended by both parties to be paid at all. In the 
former case, the title would pass to the purchaser, and in the latter case, though the 
vendor was tricked into going through the form of execution and registration of the 
document, the sale deed would be void as a colourable transaction (z). Such a 
charge is not excluded by a merely personal contract to defer payment of a portion 
of the purchase-money , or to take the purchase -money by instalments, nor by any 
contract, covenant or agreement with respect to the purchase-money which is not 
inconsistent with the continuance of the charge (a). Acceptance of a separate 
bond from the purchaser to secure payment of instalments of the balance of pur- 
chase-money. is in no way inconsistent with the existence of a charge (b). Nor 
is it lost by a personal undertaking (c). It was held that the charge was not lost 
where money was left with the purchaser to discharge a mortgage on the property 
sold or comprising the property sold as well as others (el). Nor where part of the 
consideration was left for payment to the vendor’s nominee (e) or to a third per- 
son (/), or for payment to a creditor (ej). W here for the outstanding purchase-money 
a mortgage is accepted, the charge is displaced (/<), unless the mortgage is not valid 
for want of formalities. The intention of the parties determines whether the 
execution of a promissory note by a purchaser, is in addition to or in substitution of 
the statutory charge, so that when a guardian took a promissory note for the pur- 
chase-money on behalf of a minor, it was held that the charge was not lost (?). The 
defendant sold certain mortgaged property to the plaintiff who retained Rs. 10,000 
for payment to the mortgagees and executed a promissory-note for Rs. 9,776-14-0 
for the purchaso price, it being specifically agreed that if more than Rs. 10.000 
wore paid, that sum would be deducted from the amount of the promissory note. 
It was held that the promissory note was collateral security for the unpaid part 
of the purchase-money and the vendor had a lien for the amount secured by it (j). 
The charge was extinguished where at the request of the vendor, a promissoiy note 
for the purchase-money was given in favour of a third person (*). Also where 
each of two vendors took a promissory note from one of four purchasers for his 
share of the purchase-money (/). But not where the vendor obtained a promissory 
note from a third person at the instance of the vendee and the latter failed to pay (m). 
Nor where the vendor himself takes a promissory note and assigns it to a third 


(V) Webb v. Maepherson (1904) 31 Cal. 57, 73 
30 I. A. 238. 

(*) Uaslingawa v. Chinnava (1932) 56 Bom. 
556, 565. 

(а) Webb v. Macpherson (1904) 31 Cal. 57, 72, 

30 I. A. 238. 

(б) Webb v. Macpherson (1904) 31 Cal. 57-30 I. A. 

238; Dashir Ahmed Khan v. Xatir Ahmad 
Khan (1921) 43 All. 544. 

(c) Dale hand v. (ianpat, A. I. R. (1927) Nag. 

L. R. 332. 

(d) Naima K ha tun v. SarJar Dasani (1934) 56 

All. 766; Kama Hand v. Sheo Das (1920) 
43 AH. 314. 

(*) Sheopati Singh v. Jagden Singh (1930) 52 All. 
761 ; Jlaghukul Tilak v. Pi tarn Singh (1930) 
52 All. 901. 

(/) Dorasinga v. Arunachalam (1899) 23 Mad. 
441; Raghunatha v. Sadagopa (1911) 36 
Mad. 348 ; Sivasubramania v. Subramania 


(if) 


"7 ; Abdulla v. Mammals 
(1910) 33 Mad. 446 and Siva Subramaniam 
v. Gnanasammanda (1911) 21 M. L. J. 
359 overruled. 

Ram Rachhya v. Raghunath (1929) 8 Pat. 860; 
Ahmad Als v. Rathan Rasa, A. I. R. (1934) 
All. 525 ;S. Aln-ar Chetty v. K. Jagannatha 

( 9 , 2 . 8) 54 M L J- 109; A teghraj v. 
Abdullah (1914) 12 A. L. J. 1034. 

R. iU. A. R. S. Chettyar Firm v. Daw Rgtct, 
A. I. R. (1934) Rang. 190. 

Munayya v. Krishanayya, A. I. R. (1925) 
Mad. 215. ' 

Dyal Das Chanan v. Harkishan Singh (1930) 
11 l.ah. 587. * ' 

Suaminatha v. Subbarama (1927) 50 Mad. 549. 
hnshnasu-ami v. Subramania (1918) 35 

M. L. J. 304. 

(m) Karuppiah Pillai v. T. R. Han Row (1911) 
21 M. L. J. 849. v 


(h) 

<•» 

0) 

(*> 

(/) 



sec. 55.] 


LIMITATION. 


443 




person. But where the promissory note is in the no me of a third person it is 
extinguished though not delivered to the payee. Tims when the purchaser renders 
himself liable to a third party, the charge is defeated. 

Vendor’s agent. — An unauthorized or improper payment to the vendor’s agent 
does not extinguish the lien (n). 

Premium under a lease— The rule of the English Common Law laid down in 
Shepherd v. Beet ham (o) is not law in India, as the matter is governed in this country 
by the Transfer of Property Act which provides for a charge under this section 
only in cases of sales under section 54. The rule, therefore, is not applicable to 
leases, so that a lessor is not entitled to a charge for the premium payable under a 
lease under the Transfer of Property Act (p). 

Limitation. — Under this cluuse unpaid purchase-money is a charge on the 
property in possession of the purchaser and a suit for enforcement would be against 
the purchaser personally and the property sold. A suit against the property would 
he governed by article 132 of the Limitation Act, 1UU8 (</). It does not extend the 
time allowed otherwise under the Act, to claims to recover the money from the 
defaulter personally or from his other property (r). The limitation for the personal 
remedy under article 111 is three years (s) and for damages under a writing regis- 
tered would be 6 years under article lift from the date of actual injury (/), though 
the Allahabad High Court has held that actual damage is not necessary to support 
the suit (u). Where the conveyance was by the vendor to the purchaser’s nominee 
at the latter’s direction and to which he was not a party, the Privy Council applied 
article 116 of the Indian Limitation Act to a suit for the unpaid purchase -money (v). 
There the original purchaser was not a party to the deed and there was a no\ation, 
the nominee being substituted for him. The agreement provided for execution 
of the conveyance to the nominee but not that the original purchaser was to remain 
liable if the conveyance was to a nominee. 

Injunction Against purchaser. — A vendor having a lien for unpaid purchase- 
money can restrain a purchaser in possession from rendering his security in- 
sufficient (w). 

Transfer of charge. — The charge under tins clause is assignable or charge- 
able (x) and so is a vendor’s lien in English Law ( y ). 

Registration. — The charge under this section reed not be in writing, but if 
reduced to writing, must be registered, but a transfer of a charge would necessarily 
ho in writing and must bo registered (z). 

Co-purchasers. — Where the sale was to three persons, it was held that the 
vendor had a lien for the unpaid purchase -money against all and was not concerned 
Wlt h the p roportion paid by the various co-sharers (a). 

(") Wrout v. Dawes (1858) 25 Bcav. 369, 53 
oo , , 678 : Wilson v. Keating (1859) 

U DB77) L 6 J C h Ch b 8 5 9 |7. 54 * ,7 ‘ 

W) v enkatachayulu v. Venkatasubba Rao (1925) 

« Mad. 821. 

17) f-huntlal v. Dai Jeihi (1898) 22 Bom. 846 ; 

Virchatul v. Kumaji (1894) 18 Bom. 48; 

Warn Dm v. Kalka (1885) 7 All. 502, 12 1. A. 

!&• Al unir -u»-Nissa v. Akbar Khan (1908) 
oV 172 ; Hat ImI v. Muhamdi (1899) 
it At 45A ‘ Webb v - Macpherson (1903) 
c iT .• 57 ’ 30 1 A 238 ; Kamakrishna v. 

■'ubrahmania (1905) 29 Mad. 305 ; Kaltu 

l , ) GuliJl?’?, / ? as ' A R* C929) All. 121. 
i Cfc..-? ¥ al v Maghi Mai (1935) 14 Lah. 380. 

1') Chun xlal v Dai Jrthi (1898) 22 Bom. 846; 
y "CHana v. Kumaji (1894) 18 Bom 48. 


(/) Gulzar Mai v. Maghi Mai (1933) 14 Lah. 380. 
(u) Raghubar v. Jai) Raj (1912) 34 All. 429. 

(t>) Ram Raghubtr v. United Refineries (Burma) 
Lid. (1933) 11 Rang. 186, 60 I.A. 183; 
Tricumdas v. Gopinath (1917) 44 Cal. 759, 
45 I. A. 65. 

(u») Crockford v. Alexander (1808) 15 Ves. 138, 
33 E. R. 707. 

( x ) Rajagofiala v. Ranganatha , A. I. R. (1934) 
Mad. 615; Dadchani v. Ganpat, A. I. R. 
(1927) Nag. 332. 

(V) Drvden v. Frost (1838) 8 L. J. Ch. 235, 40 E. R. 
1084. 

(r) Rajagopala v. Ranganatha , A. I. R. (1934) 
Mad. 615; Dayal Singh v. Itidar Singh 
(1926) 28 Bom. L. R. 1372, 53 1. A. 214. 

(a) Bhagh Mai v. Shiromani, A. 1. R. (1934) 
Lab. 348. 
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Interest on such amount or part.— Interest is allowed to an unpaid vendor on 
the purchase-money remaining unpaid from the date of possession because it is 
not equity that the buyer should enjoy the rents and keep the vendor out of the 
purchase-money (b). The section does not state at what rate interest is to be 
computed. No interest can be claimed for delay occurring by the vendor’s own 
wilful default, though the conditions of sale provide for payment of interest, if the 
balance of the purchase- money be not paid within a certain time “ from any cause 
whatsoever.” (r). The vendor’s right to interest is not absolute and it is not payable 
in every case (rf). When purchase-money was left with the purchaser to discharge 
a prior encumbrance which he failed to discharge until a mortgage suit was 
tiled, he was liable for interest (c). unless such amount were insufficient (/). A pur- 
Chaser is not exempt from payment of interest where delay has been occasioned 
by defect in the vendor’s title not known to the latter at the date of the contract, 
particularly when the vendor has taken immediate steps to remedy the defect (gr). 
In Panel n runs, Balaji v. Mahadev Oopal (/<). interest at the rate of 5 per cent, was 
allowed on the unpaid purchase-money, though no registered conveyance was 
executed, merely on the ground that possession had been delivered. Here owner- 
ship had not passed to the buyer but interest was allowed in lieu of rents and profits 
to which he was, under the Transfer of Property Act, section 55 (4) (a), entitled in 
the absence of a contract to the contrary. An assignment of a one-eighth share 
in a mortgage decree, assuming it to be a side of immoveable property, does not 
pass ownership to the buyer to warrant the seller in claiming interest (t). Section 
55 (4) (b >’ in « ivi »K vendor a charge for interest, gives that interest by way of 
damages. Here interest was awarded at (1 per cent, per annum and was held 
sufficient compensation (j). 


Rate of interest. — 'The rate has varied according to circumstances (A:). 


Realisation of the charge. — The remedy of an unpaid vendor is to enforce his 
charge when lie has parted with possession U). The provisions of Order 34 of the 
Code of Civil Procedure, 1908, which apply to a simple mortgage, apply to a charge 
within the meaning of section 100 of this Act. The appropriate remedy is sale 
through the intervention of the Court (#/»). The lien of the unpaid vendor does 
not entitle his decree-holder to bring the property to sale in execution of his decree 
as tho property of his debtor. Ho may attach the unpaid portion of the purchase- 
money and enforce the lion on the house for the said money but he cannot cause 
tho house to bo sold for the recovery of the unpaid purchase-money (n). 


(b) Muihia C Hetty v. .Sy'mia Velliam (1912) 

35 Mad. 625 ; Dinkar Rav v. Ayub, A. I. K. 
(1923) Nag. 37. 

(c) Subhadrabai v. Mahomedali (1923) 25 Bom. 

L. U. 1931. 

(d) Muthia Chelty v. Simm I 'elliam Cheity (1912) 

35 Mad. 625. 

(e) Kasi Vast Chokkatinga v. Ramanadan, A. I. K. 

(1926) Mad. 1031. 

(/) Siddiff Khan v. Nasir Ullah Khan (1899) 
21 All. 223. 26 I. A. 45. 

(g) Subhatirabai v. Mahomedali (1923) 25 Bom. 
L. R. 1931 ; Ratanlal Chunuai v. Municipal 
Commissioner (1919) 43 Bom. 181, 45 I. A. 
233; flu dyer v. Cocker (1806) 12 Vc*. lull. 
25; Hitch v. Joy (1852) 3 H. L. C. 565. 
590; Tomlinson v. Warding, A. I. 1<. (1930) 
Lah. 131 ; Suryaprakasa v. Venkata, 
A. I. R. (1933) Mad. 844. 
h) (1922) 46 Bom. 195. 

4) JLodd Govindos$ v. Muthiah Chatty , A. I. R. 


(1925) Mad. 660. 

(;) Chogalal v. Malkarjunappa, A. I. R. (1930) 
NaR. 32; Lodd Govindoss v. Muthiah Cheity, 
A. I. R. (1925) Mad. 660 . 

(k) Dale hand v. Ganpai , A. I. R. (1927) Nag. 
332 (5 p. c.) ; Ratanlal Chunilal v. Municipal 
Commissioner (1919) 43 Bom. 18, 45 I. A. 
233 (6 p. c.) ; Pandurang Balaji v. M abode v 
Gopal (1922) 46 Bom. 195 (5 p. c.) ; Chogalal 
v Malkarjunappa , A. 1. R. (1930) Nag. 32 
(o p. c.). 

(/) Balkrishna v. Shripatsineh (1910) 6 Nag. 

( 1906 ) if a. Zfrisr v - 

('") Dajchatul v. Ganpat , A. I. R. (1927) Nag. 
L. R. 332; Raghukal Tilak v. Pit am 
Stngh (1930) 52 All. 901 ; Munir-un-Nissa 

/ v w V, / r . ,r Khan ( l908 ) 30 All. 172. 

(m) Mott Lai v. Bhaguan Das (1909) 31 All. 443; 
Wan Ram v. Denaput Singh (1882) 9 Cal. 
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Personal remedy. — Where a vendor has obtained a decree for sale by enforce- S 
ment of the vendor’s lien, lie is entitled to apply for a personal decree for the balance 
under 0.34, r.G of the Civil Procedure Code (o). 

Exception to the rule in clause (4) ( b ). — -An exception is made in section 55 (5) (b) 
which provides that in the event of the property being sold free from encumbrances, 
the buyer may retain out of the purchase -money the amount of any encumbrances 
existing on the property at the date of the sale and pay the amount so retained to 
the persons entitled. This being the buyer’s right of retention under the statute, 
it would not entitle the seller under this clause to a charge on the property, nor 
would it entitle him to any interest on the unpaid purchase-money. 


Clause 5, Sub-clause (a); Buyer's Duty to Disclose. 


Buyer’s duty to make disclosure. — Clause (a) of sub-section (5) of section 55 
casts a duty on the buyer corresponding to that imposed on the seller by sub- 
section (1), clause (a), but the duty is very much limited. It is only confined to 
disclosures which relate (1) to the naturo or extent of the seller’s interest in the 
property, (2) of which the buyer is aware but of which he has reason to believe the 
seller is not aware, and (3) which materially increases the value of such interest. 
There is no fiduciary relationship between the vendor and the purchaser. Simple 
reticonce does not amount to legal fraud : but a word or gesture, a nod or wink or 
shake of the head or a smile from the purchaser, intended to induce the vendor to 
believe the existence of a non-existent fact, might well influence the price of the sub- 
ject to be sold, and would be sufficient ground to refuse specific performance of the 
agreement. So too any contrivance on the part of the purchaser better informed 
than the vendor as to the value of the subject-matter, to hurry the vendor into an 
agreement without giving him an opportunity of fully informing himself of its real 
value or time to deliberate and take advice respecting the conditions of the bar- 
gain (p). And if a man knows that ho has committed a trespass on his neigl hour’s 
property and in order to screen himself from the consequences, makes a proposal 
for the purchase of that property, he certainly ought to communicate to the 
person with whom he is dealing, tho exact state of the circumstances of the case (9). 
But where a first mortgagee, by verbal contract agreed to sell his interest to A. and 
a second mortgagee, tho value of whose interest was thus increased, but which sale 
was unknown to him, offered to sell at an undervalue to B who knew of the sale 
to A, it was held that this concealment was no fraud upon the second mortgagee (r). 
nasmuch as a purchaser is, generally speaking, imder no antecedent obligation to 
communicate to his vendor facts which may influence his own conduct or judgment- 
when bargaining for his own interest, no deceit can be implied from his mere silence 
as o such facts, unless ho undertakes or professes to communicate with the vendor. 

hi, owover, he may be held to do, if he makes some other communication which, 
wi out the addition of those facts, would be necessarily or naturally or probably 
mis oa mg. A man is presumed to intend the necessary or natural consequences 
“ OWU 77 dfl and acta and the evidentia rei would, therefore, be sufficient without 

not b Pr °? ° , latentl0n ‘ If tho vendor was not fact misled, the contract could 
o se aside; because a fraud which neither induced nor materially affected 
the contract is not enough (a). 


(°) a ^“ kal Tilak v. PUam Singh (1930) 52 All. 

iP> M 7i8 f4 45 V' 1 3 Dc G ‘ F & I- 
2 Ch^OS- k 56 : burner v. Green (1895) 
Z Ch. 205 , Coaks v. Boswell (1886) 1 1 A. C. 


v. Harley (1821) Jac. 169 


232; Turner 
37 E. R. 814. 

(?) Phillips v. Homfroy (1891) « Ch. App. 770. 
(r) Dolman v. Sokes (1856) 27 L. T O S 17 « 
(i) Cooks v. Boswell (1886) 11 App. Cm 232 


i n 
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Clause (5), Sub-clause (6) : Buyer to Pay Purchase-money. 

Payment of purchase- money. — This sub-section deals with the liabilities of the 
buyer in regard to the completion of the sale, such liability being the payment of 
the purchase price at the time and place of completing the sale. In practice the 
sale is usually completed at the office of the vendor’s solicitors or the vendor’s 
place of residence, as the case may be. The liability of the seller corresponding 
to this sub-section is enacted in section 55 (1) (d). such liability being to execute 
a proper conveyance on payment or tender of the amount due in respect of the 
price. Together these two sub-sections, 55 (1) (cl) and 55 (1) (b), would be regulated 
by the provisions of the Contract Act relating to reciprocal promises as enacted 
under section 51 and the following sections. The buyer is not liable to pay the whole 
purchase price when property is encumbered and the sale is free from encumbrances. 
This sub-section though dealing with the buyer’s personal liability includes therein 
the buyer’s right to retain out of the purchase-money, when the property is sold free 
from encumbrances, the amount of such encumbrances on the property as exist at 
the date of the sale. Then again follows his liability to pay such amount so retained 
to the persons entitled thereto. 

Personal remedy. — Apart from the charge as created by clause (4) (b) of this 

section, clause (5) (b) makes the purchaser personally liable for the unpaid purchase- 
money ( l ). 

Sale freed from encumbrances. — Under this clause the buyer may retain out 
of the purchase -money the amount of encumbrances subsisting at the date of the 
sale and pay the same to the person entitled or he may compel his vendor who 
professes to sell unencumbered property to redeem the mortgage and obtain a 
reconveyance from the mortgagee ( u ). Whore a purchaser has discharged a prior 
encumbrance for which the vendor was liable, he may set off the amount against 
a proportionate part of the unpaid balance or against the entire balance, if the 
amount be equal to or in excess thoreof (t>). Where the encumbrance exceeds the 
purchase -money, ho inay retain the purchase-money as security till the vendor 
provides the rest of the money to freo the encumbrance. This not being a deposit, 
the purchaser is not liable for interest, unless he refuses or omits to pay the money 
when informed by the vondor that he is prepared to pay the balance necessary to 
pay to the mortgagee (w). 


Clause (5), Sub-clause (c) : Buyer to Bear Loss from Destruction, etc. 

Ownership has passed to the buyer. Ownership posses when the conveyance is 
executed under section 55 (1) (d). Upon passing of ownership all losses, injuries, 
destruction or decreaso in value are to bo borne by the buyer. This is different 
from section 13 of the Specific Relief Act which makes the purchaser, as 
in English Law, the equitable owner on the contract being executed for the sale 
of the proporty. This is clear from illustration (a) to that section. Section 
54 of the Transfor of Proporty Act, however, enacts that a contract for sale by itself 
creates no interest in immoveable property. Honco the provisions of section 13 
of the Specific Itoliof Act would bo inapplicable where this Act extends. 


Loss or destruction. The most important question which arises under this 
sub-section would bo when the ownership of tho property, not possession, has 


(0 Raghuhal Singh (1930) 52 All. 901. 

(u) Sec. 18 (c), Specific Relief Act, 1877. 

(v) Munir-ub-Nissa v. Akbar Khan (1908) 30 All. 


172 (175). 

(w) Muhammad SuLiia v. Muhammad Nasir 
(1899) 21 All. 223, 20 I. A. 45. 
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passed to the buyer, and the property is destroyed by fire and has not been insured. 
Whoso duty, then, is it to insuro the property, that of the seller or of the 
buyer? It is submitted that the duty is that of the purchaser, for although under 
English Law, the purchaser becomes the equitable owner as distinguished from 
ndian Law where he has no interest until the conveyance, still the English 
authorities establish that where u house is burnt down before the conveyance, the 
purchaser is bound, if he accepted the title, and the circumstance that the vendor 
suffered the insurance to expire on the day on which the contract was originally 
to have been completed, without notice, makes no difference (x). Similar ques- 
tions would arise where leasehold property is sold and the lesseo is under a 
covenant to insure and owing to his failure the property becomes forfeited to 

he lessor. By the mere fact of purchase, the purchaser does not acquire a right 
to tlxo insurance monoys (y). 

As to a purchaser’s right under a policy of insurance, see notes on section 49. 

Nothing is said as to who is to bear the loss if the property depreciates in value 
y destruction, injury or deeroaso in value before ownership has passed to the buyer 

The case would be governed by sections 13, 14 and 15 of the Specific Relief Act, 
assuming that the seller is not in default. 

Clause (5), Sub-clause (d) : Purchaser's Liabilities. 

S0Cti ° n imp0S ‘‘ S a liability on the buver corresponding to that 

Z Zl?, . 7 SCCti " n 55 ( ‘ ' (g) ' AS 8000 as * ta ownership of the property 

as passed to the buyer, as between himself and the seller the former is bound to 

(2 > r ™ t which become payable when the property 
° ‘ • (• ) the principal moneys due on any encumbrances subject to which 
• e property is sold, and (4) interest on encumbrances subject to which the property 
8 sold afterwards accruing duo. The liabilities do not arise until a registered 
7 ™'';;" . 18 eXeCl 1 ‘ , , od ' T1 ‘«y »ro independent of possession. Where the equity 
t 0e Iw‘ P ,T ' r> " rch “ 8Cr i3 littbl ° th0 oniount of encumbrances 

The liabiiTt'v “h fn ” ! b ‘' e °"‘ es dU<5 aft ° r th ° 0 ''"' -r8hi P bos passed to him. 

Ihe liability under this clause attaches as an incident of the transfer, and where 

: h d ~° f WhiCh , ,OT,n part bUt «» — and s'ublta^Tf 

the same (z) C * im ° t b ° carnod oufc m the ,nod o contemplated, the Court will adjust 

to pay Interes^A e " CU . mbrance ®* T ^ e action casts an obligation on the purchaser 

ar^Tthe d TT , ", ** ^ 8 ° ^ th ° V ° nd ° r is ,iabl ° for *»*«* in 
contrary und «»• °\ ^ 80 ° and th ‘ S ’ S R ° m th ° absenco of a contract to the 

and under tha ? , But ^ a char «° the mortgaged property, 

entitled to recover ^ Tf P6 ^ ap8 Iiabl0 l ° be ^P^hzed, the mortgagee would be 
liable unless f b Pr0perty “ nd the P urcha8er would to that extent be 

provide. Wlre t0 a8Certain that th6re Ufe U ° arreare and > if there be any, 

this cUuso TsTrLt I 6001 " 11 ; 8 !i abl6 f ° r Th ° IiabiHty ' thoreforo ' undor 

mortgagee noJhl * purchaser, and a third party like the 

8 8 ’ 1 bem ® a P art y their contract, would not be bound. 

di8charg C e U Tn r oncumb n Sa,e *~ Act ; ordin « to ™ <D (g) the seller is liable to 

where fho property Tsold “‘h ° #t th ° dat ° ° f "** “ e *<*pt 

~ y d 8Ubje ° t encumbrances. " A ccording to section 55 

:>) plfd? lR V*" Ch E n *1 Rayn ?n' P,eston (1881) 18 Ch. D 1 

» PooU v. Adam, (1864) 33 L. V- Ch 639 ; W ArunacfuUa v - ^ngiah (1906) 29 Mad. 519. 
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( 5 ) (h) the buyer is given a right to retain out of the purchase-money the amount 
of encumbrances on the property existing at the date of the side, “where the property 
is sold free from encumbrances.” According to section 55 (5) (d) the buyer is 
liable to pay “ the principal moneys due on any encumbrances subject to which 
the property is sold and the interest thereon afterwards accruing due.” Reading 
together sections 55 (1) (g) and 55 (1) (d). where t here is no stipulation whatsoever 
as tc what is to happen in case a previous encumbrance not contemplated by the 
parties is discovered, the vendor is liable to make good to the purchaser the amount 
which he has had to pay for saving the property at the sale held by the encum- 
brancer («), unless the parties had stipulated for the express case in which the prior 
encumbrance might turn out to exist (6). 

Sale of property subject to encumbrances. — On a sale of property subject to a 
mortgage, the payment of such mortgage under ordinary circumstances forms no 
part of the consideration for the purchase. The vendor sells and the purchaser 
buys an encumbered property. It is not cssontial to the validity of the sale that 
the mortgage should be paid off (c). A purchaser of the equity of redemption is 
entitled to establish that the contract of the mortgagee has been such that the 
Court should not assist him. Hence he can raise the question of the legality of the 
mortgage deed (r/). Whether the prico be settled by private treaty or by public 
auction together with an indemnity against encumbrances affecting the land, the 
vendor gets his price. The contract of indemnity may be express or implied. The 
purchaser takes the property subject to the burden attached. He may question 
the validity of the encumbrance. If the encumbrances turn out im alid, the vendor 
has nothing to complain of. The notion that after the completion of the purchase, 
the purchaser is in some way a trustee for the vendor of the amount by which the 
existence, or supposed existence, of encumbrances has led to a diminution of the 

price, is without foundation (e). 

Public charges and rent.— The purchaser is liable from the date the ownership 
of the property passes to him. In case of execution sale the purchaser is liable 
for Government rovemie which became due between the date of sale and its con- 
firmation (/). In a Madras case where the liability arose of a purchaser at a Court 
sale for rent , the contrary was decided (g). A purchaser is not liable for outgoings 
duo to a municipal corporation, nevertheless they must be deducted out of the 
purchase-moneys (/*)• But a public body like the municipality cannot be com- 
pelled to apportion the tax between the buyer and seller and the former is liable 

for the whole assessment (t). 

Minor purchaser. — There is no exemption from this statutory liability on the 
ground of the purchaser being a minor O'). 


Clause (6), Sub-clause (a): Purchaser's Benefits on Completion. 

Increase In value. — Under this clause, on the execution of a registered 
conveyance of immoveable property, the purchaser lias a right (1) to the benefit 


a) 

b) 

% 

e) 


K. 


Mi. Kant: Fatma v. hnatnuddin, A. I. 

(1925) All. 704. 

Ram Chunder v. Bhagtvah, A. I. K. (1924) 

Referettce Board of Revenue (1883) 10 Cal. 92. 
Achhutanand v. Ram Hath (1913) 18 C. L. J. 
354 

hzai-un-iXisa Be gam v. Partab Singh i (1909) 
31 All. 583* 36 1. A. 203 ; Twcddel v. r u cddel 
(1787) 2 Br. C. C. 151 ; Butler v. Butler 
(1800) 5 Vcs. 534 ; Waring v. Ward (1802) 


7 Vcs. 332 , 336. 

(/) Bhyrub Chunder v. Sondamini Dabee (1875) 
2 Cal. 141. 

(g) Ramasami Mudaliar v. Annadorai Ayyar 
(1902) 25 Mad. 454. 

(A) Bibhutibhushan v. Majibar Rahman (1934) 
61 Cal. 956. 

(i) Municipal Council, Ndlore v. Dwarapally 
(1907) 30 Mad. 423. 

(;) Gangai Atnmal v. Govinda Padayachi, A. I. R. 
(1924) Uad. 545. 
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of any improvement in, or (2) increase in value of the property, and (3) rents and 55 

profits thereof. This clause relates to the buyer’s rights to improvements as 
section 55, sub-section (5) (c) relates to cases where the value has depreciated. 

Under this clause the buyer is entitled to accretions to the property from the date 
ownership has passed to him. The clause is silent as to accretions in the interval 
that lapses between the contract for sale and the passing of the ownership. It is 
submitted that they would enure for the benefit of the buyer. 

Rents and profits. — The right of the seller to rente and profits as enacted by 
section 55 (4) (a) is clear, for until the sale takes place he is the rightful owner, but 
the buyer’s rights given under this sub-clause are by no means clear. According 
to this clause, when the registered instrument has been executed and ownership 
has passed to the buyer he becomes entitled to the rents and profits and this would 
be so although no possession has been given to him and the possession still remains 
with the seller. Now under section 55 (4) (b) the vendor, although he is entitled 
to a charge for the unpaid purchase-money, is not entitled to interest until 
possession is delivered to the purchaser. If the two clauses are read together they 
amount to this : if once the sale has taken place and possession remains with the 
seller the buyer has the double advantage, viz., that he is entitled to the rents and 
profits under this clause and he is not liable to pay interest on the unpaid purchase- 
money, so that the seller is deprived both of his rents and profits under this clause 
and to interest under clause 55 (4) (b). Similarly, under clause 55 (4) (a) the rente 
and profits belong to the seller till the ownership passes to the buyer, in other words, 
the buyer is entitled to the rents and profits thereof though he may not have paid 
the purchase-money. 

Buyer’s title. — A party claiming a title to land by virtue of purchase cannot 
succeed until and unless he shews that he has actually purchased it, and the question 
whether his vendor had title will not help him ( k ). 


Clause ( 6 ), Sub-clause ( b ) ; Purchaser s Charge . 


Amendment. — This clause has been amended by Act 20 of 1929 whereby the 
words “ with notice of the payment ” have been omitted so that the buyer’s lien 
is not confined to those having notice of payment of the purchase-money but 
extends to all persons whether with or without notice of his lien. 


Generally.— Analogous to the charge of a vendor a purchaser is given a charge 
for purchase-money paid in advance against the interest of the vendor and those 
claiming under him. The clause presupposes that the purchaser is entitled to a 
return of the money claimed by him. It does not apply when the purchaser claims 
performance of his contract (/). A contract of sale accompanied by delivery of 
possession, that is, by part performance, does not give the purchaser a lion on the 
property. There are observations to the contrary in a Privy Council case (m). 
The fact that no lien is given by the Act in such a case, while a charge is expressly 
conferred by this clause, leads to the inference that the Legislature did not intend 
that delivery of possession should, like payment, create a lien (n). 


The property to which the charge attaches.— The charge under clause 55 (6) (b) 
is against the extent of the seller’s interest in the property so that if a property is 
mortgaged it would be against the equity of redemption. A lien is also given to 


(k) Bholanalh ChaUopadhaya v. Mrtlyunjoy 
Chatlopadhaya (1934) 59 Cal. L. J- 532. 

(/) Balvanta v. Bira (1899) 23 Bom. 56 ;Af*. 
Kesar v. Mi. Munna ( 1917) 13 Nag. L. R. 19. 


(m) Immudipattam Thiru^atia v. Pcriya Dorasamt 

(1902) 29 I. A. 196. 

(n) Kurri Vurareddi v. Kurri Dapireddi (1906j 

29 Mad. 336 F. B. 


29 
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S. 55 a purchaser in certain events by section 18 (d) of the Specific Relief Act, I of 1877. 

It attaches when a purchase goes off by reason of some default on the part of the 
vendor, for any part of the purchase -money paid (o). So also when the contract 
is determined without any fault of the purchaser (p). So also on a transaction 
failing owing to vendor’s unreasonable delay, the purchaser has a charge for earnest 
money and interest thereon ( q ). The charge does not attach where the seller has 
no personal interest in the property, nor does the Court in sanctioning a sale 
guarantee repayment of the money which a purchaser may have paid to a seller 
in case the bargain falls through (r). In a joint family governed by Mitakshara 
Law, a coparcener has no power to dispose of his undivided share without the con- 
sent of his coparceners. So when a nephew took by survivorship the undivided 
share of a deceased uncle he was entitled to recover that share from the purchaser 
to whom the uncle, had sold it without the consent of the coparceners and without 
necessity. Such a purchaser has no lien on the share for the return of his purchase- 
money. The nephew having taken by survivorship, was not liable for the debts 
and obligations of the uncle ( s ). 


Nature of the charge. — Created as it is by operation of law, the rights and 
liabilities thereunder of the parties would be regulated by section 100 of the Trans- 
fer of Property Act. This statutory charge is in respect of the purchase-money 
properly paid by the purchaser in anticipation of delivery and for interest on such 
amount, but this right is lost if the purchaser improperly declines to accept delivery 
of the property, and when he has properly declined to accept delivery he is entitled 
also to a charge for earnest money paid by him and for costs, if any, awarded to 
him against a vendor, of a suit to compel specific performance of the contract or to 
obtain a decree for its rescission. The section is sub-divided into two parts. In 
the first part interest is awarded, though no rate is mentioned, while in the second 
part no interest is allowed either on the earnest or costs. Interest on earnest is, 
however, allowed under section 18 (d) of the Specific Relief Act, I of 1877, though 
no rate is given. Again, distinction is made between purchase -money and earnest 
as if earnest was not a part of the purchase-money. And in the second part, costa 
of certain actions are made a charge. Unlike the vendor’s charge, which arises on 
the passing of the ownership of the property to the bu^er, the time for delivery is 
the test in case of a purchaser’s charge. In the first part the charge is lost by 
improperly refusing to accept delivery. In the second part the charge attaches 
on a proper refusal to accept delivery. If the purchaser declines to accept the 
offer whereby ho is put to a loss, he cannot be regarded as acting improperly. For 
instance, under section 15 of the Specific Relief Act, a purchaser is entitled to 
specific performance of a large part of a contract when unperformed, provided 
he relinquishes all claim to further performance and all right to compensation for 
deficiency for loss or damage sustained by him through the default of the vendor. 
This section is enacted for tho benefit of the purchaser and cannot operate to his 
detriment, so that his refusal under such circumstances would not deprive him of 
tho statutory charge (/)• In this case a charge was given for the deposit but refused 
in respect of damages claimed by the purchaser. Interest was awarded on the 
deposit at 6 per cent, per annum from the date of tho deposit till date of payment. 


fo) Cornwall v. Henson (1899) 2 Ch. 710. 

(£) Wythes v. Lee (1855) 3 Drew. 390; Whitbread 
& Co., Ud. v. Walt (1902) 1 Ch. 835. 

( 9 ) Karsondas v. Gopaldas (1923) 25 Bom. L. R. 
1144. 

(r) Shailendranath v. Hade Kata (1932) 60 Cal. 


586. 

(s) Madho Parshad v. Mehrban Singh (1899) 

o ', 8 CaK ,57 > 17 >• A - 19 *. 

( ) S “/fS Mahomed Meera, A. I. R. 
(1929) Mad. 189. 
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On a vendor and purchaser summons declaring that the vendor had not deduced 
a good title the Court has jurisdiction to order the vendor to pay the purchaser’s 
costs of investigation of title and to charge them upon the vendor’s interest in the 
property ( u ). 

When does the charge come into existence. — The charge created by this clause 
does not come into existence at the date of the contract. The charge is not in respect 
of instalment paid, but also in respect of interest paid on the unpaid balance of the 
purchase-money. It is provided by the clause that a charge comes into existence 
as regards earnest money, and costs of a suit for specific performance, or for a decree 
for rescission, at the moment the purchaser properly declines to accept delivery ; 
whilst as regards purchase-money paid in anticipation of delivery ( v ), the pur- 
chaser’s lien begins from the moment part of the purchase-monev is paid, and can 
only be lost by reason of his default ( w ). So also as regards interest on 
such money. 


Extinction of the lien. — The purchaser, if he abandons the contract, is not 
entitled to a lien (x). It is also lost by a contract to the contrary. Acceptance of 
security is not a contract to the contrary. It is not extinguished, according to the 
Bombay High Court, by the sale being held invalid ( y ) ; the Madras High Court 
has expressed a contrary view (z). It is lost by lapse of time or when possession is 
taken from a mortgagee or when money is paid to a mortgagee, and there is a 
failure to complete on the part of the purchaser (o). 


Nature of the deposit. — The earnest is given as a security for the performance 
of the contract. It serves two purposes. If the purchase is carried out it goes 
against purchase-money, but its primary object is that it is a guarantee for the 
completion of the contract. And whore the agreement to purchase was “ subject 
to a proper contract to be prepared by the vendor’s solicitors ” and a proper con- 
tract was prepared by the vendor’s solicitor, but the purchaser refused to sign and 
claimed the return of the deposit, it was held that the agreement being only con- 
ditional did not constitute a firm contract and the purchaser was entitled to the 
return of the deposit (6). The deposit, although to be taken as part-payment of the 
purchase-money if the contract bo completed, is also a guarantee for the per- 
formance of the contract and a purchaser failing to perform his contract within a 
reasonable time has no right to the return of the deposit (c). Upon a sale by auction 
the vendor determines who is to receive the deposit. The auctioneer is not a stake- 
holder of the purchaser. If he were stake-holder for both parties, either would have 
the right to propose to change the stake-holder and tho party refusing took upon 
himself the risk ( d ). Where the deposit is paid to an auctioneer, he receives it as agen* 
for both parties and cannot part with it without the sanction of both of them. sr> 
that tho bankrupt’s trustee is not entitled to recover tho deposit from the defen- 
dant, so as to prevent it being forfeited to the vendor upon non-completion of the 
contract ( e ). 



*) 

<w) 


(*) 


Yeilding and Westbrook (1886) 31 Ch. 

r '. " Higgins and HiUhrn, 

Contract (1882) 21 Cb. D. 95. 

Pose v. Watson (1864) 33 L. J. Ch. 385. 
Balvantav. Bira (1889) 23 Bom. 56 ; Mas. 

To vi a V v ‘ Ma *ummat Munna (IS 
13 Nag. L. R. 19. v 

E.'R. , 1194 (1852) 5 ^ G - * Sm - < 
Ulchand v. Lakshman (1904) 28 Bom. 461 
Muth Goundan v. Chellappa Goundat 


M. L. T. 464 ; Karri Veerareddi v. Karrs 
Bapireddi (1906) 29 Mad. 336, F. B. 

(«) Adari^Sanyasi v. Nookalamma (1931) 54 Mad. 

(6) ChiUingworth v. Esche (1924) 1 Ch. 97 
(c) Howe v. Smith (1884) 27 Ch. D. 89. 

(®) Fenton v. Browne (1807) 14 Ves. 144, 33 £. R. 

M Collins v. Stimson (1883) 11 Q. B. D. 142- 
EUts v. Goulton (1893) 1 Q. B. 350. 
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Forfeiture of deposit. — The deposit paid by purchaser being in the nature of 
an earnest as well as part-payment of the purchase-money, a vendor obtaining 
rescission owing to purchaser’s default, is entitled to the deposit in the absence of 
express stipulation to the contrary in the contract. The fact that the deposit is 
in the hands of a stake-holder cannot affect the rights of the parties (/). The acts on 
the part of the purchaser must amount to repudiation on his part of the contract ( g ). 
The vendor is entitled to retain the deposit when a contract of sale goes off by default 
of the purchaser. So where after the title was accepted, the purchaser became 
bankrupt, the trustee disclaimed the contract and demanded return of the deposit, 
it was held that the vendor was not liable to return (ft). But when the vendor 
unsuccessfully denies the contract in toto and there is no repudiation of the contract 
by the purchaser, the deposit cannot be forfeited (i). It is, however, liable to be 
forfeited where a purchaser fails to perform his part (j) or to make out a case for 
rescission (ft) or becomes bankrupt ( l ). A purchaser paid the deposit and accepted 
the title, but committed default for he was unable to provide the balance of the 
purchase-money. Upon this the vendor gave notice, rescinded the contract and 
forfeited the deposit. Three years afterwards another purchaser discovered that 
the title was bad. Upon this the first purchaser brought an action to recover the 
deposit on the ground of mutual mistake and failure of consideration. Held that 
the title having been accepted and the deposit having been forfeited solely in conse- 
quence of the purchaser’s default, he was not entitled to recover the deposit (m). 
However, a purchaser who has admitted the title as good has no right to say that 
he will put an end to the agreement forfeiting the deposit (n). When a vendor 
has become entitled to retain the earnest money as forfeited under the terms of 
his contract, he must in a suit for damages for breach of contract give credit for 
the amount deposited and can only recover the difference between the actual loss 
and the forfeited amount (o). 


An agreement to forfeit is not wanting in consideration, as the deposit is not 
made as part-payment but as security for the purpose of binding the bargain. 
Neither section 64 nor section 74 of the Indian Contract Act is applicable to suoh 
a deposit and a stipulation for its forfeiture in case of breach is not one by way of 
penalty. A stipulation to forfeit 10 per cent, of the consideration in case of breach, 
is neither unreasonable nor extraordinary ( p ). Instalments on account of the 
purchase-money following the deposit, are not liable to forfeiture in case of breach 
of contract by the buyer, as they do not stand on the same footing as the deposit (g). 


Recovery of deposit. — The question as to the right of the purchaser to the 
return of the deposit money must in each case be a question of the conditions of the 
contract. The following are some of the instances which give him a right to the 
return of his deposit. 


1. Contract not binding. — A purchaser was held entitled to recover back the 
deposit on his refusal to assent to a contract as containing unreasonable terms, and 


if) Hall v. Burnell (1911) 2 Ch. 551; Holford 
v. Trim (1921) 65 So. Jo. 768; Howe v. 
Smith (1884) 27 Ch. D. 89; Natesa Atyar 
v. A ppavu (1915) 38 Mad. 178. 

(p) H<m>c v. Smith (1884) 27 Ch. D. 89. 

Yk) Utnvc v. Smith (1884) 27 Ch. D. 89; Btshan 
Chand v. Radna Kishan Das (1897) 19 All. 
489 ; Natesa Iyer v. A ppavu (1910) 33 Mad. 
375; Workman, Clark v. Uoyd (1908) 1 
K. B. 908; Harrison v. Holland (1922) 
91 L. J. K. B. 337. 

(i) Alikeshi Dassi v. Hare Chand Dass (1897) 
24 Cal. 897. 


(» luvy v. Stogdon (1898) 1 Ch. 478- 
(k) Bey f us v. Lodge (1925) 1 Ch. 350. 

(/) Depree v. Bedborough (1862) 33 L. J. Ch. 134. 
Im) Soper v. Arnold (1889) 14 A. C. 429. 

(n) Crutchley v. J erningham (1817) 2 Mcr. 502, 

35 B. R. 1032. 

(o) The I’ellore I'aluk Board v. Gopalasatni Naidu 

(1915) 38 Mad. 801 ; Ockenden v. Henlev 
(1858) 27 L. J. Q. B. 361. 

(p) Natesa Aiyar v. Appavu (1915) 38 Mad. 178. 

(q) William Joseph Slayson v. A . G. Clovel, 

35 M. L. T. 205 (P. C.). 
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the vendor declared the bargain at an end and resold the property (r). But in 
a suit by a purchaser for specific performance with an alternative prayer for return 
of the deposit, the principal relief having been refused, the alternative prayer was 
also dismissed («). 

2. Delay by the vendor. — If there be no delay or default on the part of the 
purchaser, in the absence of a stipulation to the contrary, he is entitled to recover 
the deposit from the vendor (t). Whore time is the essence of the contract for sale 
of land at law, and if owing to delay of the vendor, the conveyance is not completed 
before the specified date, the purchaser may recover back his deposit (u) with in- 
terest and costs (r). 

3. Title of vendor defective— So also a purchaser may abandon the purchase 
and demand back his earnest if the vendor has no title (tv). The onus is on the 
purchaser (x), and in addition to deposit he may claim interest and costs of in- 
vestigation of title when the title depends upon a doubtful question of fact or of 
law (y). If the purchaser is precluded from making objections to a part of the 
title which turns out to bo defective, he is not entitled to the deposit. The plaintiff 
offered for sale by auction a leasehold house and defendant purchased it. One of 
the conditions provided that the purchaser should make no objection to the re- 
quisition as to title between date of an under-lease and the date of assignment of 
that under-lease, but should assume that the assignment vested in the assignee a 
good title for the residue of the term. The purchaser discovered that there was a 
vital defect in the intermediate title and refused to complete it. The vendor sued 
for specific performance and the purchaser counter-claimed for the return of the 
deposit. Both claims were dismissed ( 2 ). 

4. Power of sale defective. — Where the vendor’s power of sale is defective the 
purchaser is entitled to the return of his deposit. The purchaser objected to the 
title on the ground that the vendors, who were executors and trustees, had no power 
of sale, and after the time fixed for completion the vendors offered to obtain the 
concurrence of the beneficiaries and make a title in that way. Held, the purchaser 
could not, after the time for completion had passed, be compelled to take that which 
required investigation ; and the vendor must repay the deposit with interest and 
the costs of investigating title (a). It was not clear there what the beneficiaries' 
interest was, nor what their position was, and there was no evidence that their 
concurrence had been obtained. 


Misdescription. — See commentaries on section 55 (1) (a) under the same caption. 

Misrepresentation. — See commentaries on section 55 (1) (a) under this caption. 

Non-disclosure. — See commentaries on section 55 (1) (a) under this heading. 

Vendor unable to perform his contract. — If a vendor be unable to fulfil the 
conditions of tho contract the purchaser is ontitled to the return of the deposit. 
Where on a sale of leasehold the vendor is unable to procure the lessor's consent 
pursuant to a covenant not to assign without licence, the purchaser is entitled to 
damages beyond return of the deposit with interest and costs for loss of his bargain 


(r) Moescr v. Wisker (1871) 24 L. T. 134. 

(s) Kendall v. Beckett (1830) 2 Russ. & M. 88. 

39 F.. R. 327. 

1) Levy v. Stolon (1898) 1 Ch. 478. 
u) Beamish v. Owens (1846) 7 L. T. O. S. 187 ; 
Patrick v. Milner (1877) 46 L. J. Q. B. 537 ; 
Jamshed v. Burjorii (1916) 40 Bom. 289, 
43 I. A. 26. 

(v) Karsandas v. Gopaldas (1923) 25 Bom. L. R. 

1144. 

(it) Roper v. Coombes (1827) 6 B. & C. 534, 


108 E. R. 548. 

(x) Camfield v. Gilbert (1802) 4 Esp. 221, 170 
E. R. 698. 

(v) Simmons v. Heseltine (1858) 28 L. J. C. P. 
129, 141 E. R. 224. 

(;) Scott & Alvarez's Contract. Scot! v. Alvarez 
(1895) 2 Ch. 603; Bey fits v. Lodge (1925) 
1 Ch. 350. 

(a) Re. Head's Trustees and Macdonald (1890) 
45 Ch. D. 310. 
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was an action for specific performance against the legal representatives of the vendor 
who had died and the latter, in order to free the estate from the action, induced the 
lessor to refuse his sanction which the lessor did. If on a sale of leaseholds 
there be a covenant to repair, and before the sale part of the building has been 
pulled down, the purchaser is not bound to complete and may recover back his 
deposit although the building pulled down be not described in the particulars of 
sale (c). Similarly, where a contract is conditional on the lessor’s consent to be 
obtained, and whore the verbal consent originally given is withdrawn, the condi- 
tion is unperformed so that the deposit has to be refunded (<Z). 

Other cases. — Where a contract contained a provision that the vendor may 
rescind if the purchaser insisted upon any requisition which the vendor was unable 
or unwilling to comply with, and it was discovered that the vendor was negotiating 
with a third party for the sale of the property unknown to the purchaser and did 
not exercise his power of rescission promptly and in good faith, in a suit by the 
purchaser for the return of the deposit and the vendor’s counter-claim for specific 
performance, it was held that the purchaser was entitled to be relieved from the 
contract and to repayment of the deposit (e). At an auction the plaintiff purchased 
property for £2,500, described in the particulars of sale as “ immediate reversion 
in fee simple.” Through deafness he could not hear the condition of sale distinctly. 
He afterwards discovered that he was to take the property subject to mortgages 
of £2,500. He was held entitled to rescind on the ground of common mistake 
and of misdescription in the particulars and to the return of his deposit with 
interest at 4% per annum and until payment to a lien for the amount on the 
vendor’s interest in the property (/). The vendor having induced the purchaser 
to believe that he was selling not a revocable licence to occupy the land but the 
land itself, the purchaser became entitled to the return of the earnest money (g). 
The fact that the purchaser was not entitled to specific performance is not conclusive 
against his right to a return of the deposit. If he be justified in refusing the title 
offered, ho is entitled to its return (/i). A purchaser has a right to the return of hia 
deposit under section 18 (d) of the Specific Relief Act where a vendor’s suit for 
specific performance is dismissed on the ground of imperfect title. 

Both parties in default.— Where both parties are in default the purchaser is 
entitled to the return of his deposit (t). 

No default of either party.— Where a contract goes off and cannot be completed 
for any reason not being misconduct on either side, the purchaser has a lien on 
his deposit (j). In an action for the return of purchase-money paid by way of 
deposit and in instalments, it was held that the purchaser, although in default 
was entitled to recover the instalments when the rights of the parties depended on 
their contract which distinguished between deposit and instalments and provided 
for the forfeiture of the former only (k). 
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Lunatic purchaser. — A lunatic purchaser is not entitled to the return of his 
deposit when the vendor acts fairly and without knowledge of the lunacy ( l ). 

Interest on deposit. — Interest on deposit is allowed when the vendor fails to 
make a good title or when the title is doubtful and cannot be enforced on the pur- 
chaser (in). It was also allowed where the vendor had a defective power of sale (n). 
Similarly, where the sale went off on the ground of misdescription by the vendor 
or non-disclosure of material fact or in case of sale of leaseholds, the vendor has 
been unable to procure a licence to assign (o), interest was allowed. There must 
be actual failure of the contract of sale. 

Rate of interest. — Interest rate is not given but usually 6% is awarded (p). 
The English Courts have allowed 4%. 

Properly. — This word means that the charge is given for the purchase-money 
paid as such and not for any other purpose. 

‘ Nibandha.’ — In consideration of services rendered or to be rendered by defen- 
dant to the plaintiff’s predecessor in title, the latter executed two documents releas- 
ing defendant from assessment due on certain lands. The documents were neither 
stamped nor registered and the plaintiffs sued to recover the arrears of assessment 
from the defendant who pleaded exemption. It was held that the transaction was 
not a sale, but one of gift regarded in Hindu Law as nibandha and, therefore, im- 
moveable property, and the deed not being registered, it could not operate even 
as a gift. Such being the legal aspect of the transaction, section 55, clause (6), 
sub-olause (b) which relates to a sale had no application (g). 

Against whom enforceable. — A purchaser’s charge is enforceable against the 
seller and those claiming under him to the extent of the seller’s interest whether 
with or without notice. 


How enforced. — The charge under this section is enforced in the same m ann er 
as a charge created under section 100 of this Act (r). 


Balance recoverable. — Part of the purchase-money was left with the purchasers 
for payment to the vendors’ creditors. They having failed, the vendors sued for 
enforcement of their statutory charge. It was held that the charge could be 
enforced in all respects as a simple mortgage and that when the net sale proceeds 
proved insufficient, the balance was legally recoverable under 0 . 34, r . 6 of the Civil 
Procedure Code, 1908, under article 116 of the Limitation Act and not article 111, 
which applied where the purchaser had not paid a portion of the purchase -money 
to the vendor, and not when he had broken the contract to pay to the creditor of 
the vendors («). But the mortgagee has no right to avail himself of the undertaking 
given by the purchaser. He is not within the words of 0 . 34, r . 6 of the Code of 
Civil Procedure, a person from whom “ the balance is legally recoverable ”(t). 

Sub-purchaser’s Hen — on deposit repaid to purchaser. — An estate represented 
to contain 1,630 acres was agreed to be sold for £250,000. The purchaser agreed 


W Beaoan v. M' Donnell (1854) 23 L. J. Ex. 94. 

(«) Simmons v. HeseUine (1854) 23 L. J. C. P. 129; 
Kapadvanj Municipality v. Ochhavlal (1928) 
30 Born. L. R. 920. 

(«) Re. Bryant & Bamingham’s Contract (1890) 
a? * j R*- Head's Trustees & 

Macdonald (1890) 45 Ch. D. 310. 

<o) PopUton v. Buchanan (1858) 4 C. B. N. S. 20, 
140 E. R. 986 ; Re. Hare and O' Morels 
1 Ch. 93 ; Western v. Savage 
I 1 *? 0 ) 10 Ch. D. 738 ; Carlishv. Salt (1906) 
1 Ch. 335; Day v. Singleton (1899) 2 Ch. 


IP) 

8 

l« 


320. 

Sultan Kani v. Mahomed Meera, A. I. R. 
(1929) Mad. 189; Ibrahimbhai v. Fletcher 
(1897) 21 Bom. 827. 

Madhavrao v. Kashibai r 1910) 34 Bom. 287. 
Mt. Kesar v. Ml. Munna (1917) 13 Nag. L. R. 
19. 

Bobu Ram v. Inam Ullah (1935) 57 All. 797. 
Jamna Das v. Ram Autar (1912) 34 All. 63, 
39 1. A. 7 ; Nanku Prasad v. Kanta Prasad 
(1922) 26 C. W. N. 771 P. C. 
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cash and bonds for £75,000 and he paid his vendor £50,000 as a deposit. The 
estate contained less than 1,530 acres. The company rescinded the contract and 
the purchaser brought an action against the vendor for the deposit, which was 
compromised by the vendor repaying the deposit and rescinding the contract. 
The company filed a bill against the purchaser and some other defendants who 
had agreed to share with him, for a return of the £75,000 and the bonds : held, the 
company were entitled to repayment of what they had paid, and to a return of the 
bonds, and that they had a lien on a portion of the £50,000 repaid to the purchaser, 
which had been paid into Court (u). 

Registration. — After the decision of the Privy Council that a charge under this 
clause required registration (v), an explanation was added to section 17 of the 
Indian Registration Act that a contract of sale did not require registration by 
reason only of the fact that it contained a recital of the payment of the earnest or 
the whole or part of the purchase -money. But where a lien has been specifically 
created by the contract, registration would be necessary (w). 

Purchaser discharging an encumbrance. — A purchaser of property subject to a 
mortgage who does not complete the purchase and acquire title as owner of the 
property does not, by reason of his having paid off the mortgagee, become entitled 
to be subrogated to his rights (x). An application of the rule ( y ), in this clause, 
to a case where money borrowed by a vendor to pay off a purchaser at a Court 
sale, who had not entered into possession but had acquired proprietary rights to 
the entire property, for setting aside that sale, entitled the lender to be subrogated 
to the rights of the purchaser, and thus squeezed out an intermediate auction 
purchaser at a Court sale of the same property, is not easy to follow. The reference 
to section 55 (4) (b) is apparently an error for section 55 (6) (b). 


Remedies of Vendor and Purchaser. 

On a sale of land the vendor’s remedies are as under : — 

(1) Specific performance. 

(2) Forfeiture of earnest money [see notes to section 55 (6) (b)]. 

(3) Re-sale and sue purchaser for deficiency. 

(4) Rescission of the contract (Chapter IV, Specific Relief Aot). 

(5) Damages. 

(0) Rectification (Chapter III, Specific Relief Act). 

(7) Cancellation (Chapter V, Specific Relief Act). 

On a purchase of land the purchaser’s remedies are as follows : — 

(1) Sue for specific performance with or without compensation. 

(2) Sue for return of his deposit with interest and costs [see notes to 
section 56 (6) (b)]. 

(3) To repudiate or avoid the contract (section 19, Contract Act). 

(4) Rescind the contract (section 35, Specific Relief Act). 

(5) Damages. 


(w) Aberatnan Ironworks v. Wichens (1868) 
4 Ch. App. 101 ; My cock v. Beatson (1879) 
13 Ch. D. 384. 

(c) Dayal Singh v. Indar Singh (1926) 28 Bom. 
L. R. 1372. 53 I. A. 214. 


w) Abdul Latif v. Debt Mahlon (1934) 13 Pat. 620. 
*> A dart Sanyasi v. Nookalamma (1931) 54 
Mad. 708. 

(y) Shco Dulare v. Jahannalh, A. I. R. (1932 
Oudh 88. 
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(6) Rectification (Chapter III, Specific Relief Act). 

(7) Cancellation (Chapter V, Specific Relief Act). 

4 

Reference may be made to Specific Relief Act, sections 14 to 36 and sections of 
the Contract Act, 18, 19, 64, 65, 66 and 75. 

The English Law is somewhat different and is to be applied with caution in 
India. 

On a sale of land the vendor’s remedies are as under : — 

(1) Specific performance. — Sections 12 to 20, Specific Relief Act, constitute a 
complete code within the terms of which relief of that character must be brought. 
Although assistance may be derived from a consideration of cases upon this branch 
of English jurisprudence, the language of the section must ultimately prevail. 

Bar of specific performance of part of the contract. — Section 17 of the Specific 
Relief Act, 1877, enacts that the Court shall not direct specific performance of 
part of the contract except in the three cases therein referred to. By a 
contract in writing two plots of land A and B wore agreed to be sold. The price 
and other terms of the contract dealt with both plots together. The vendor having 
failed to make a title to plot B, the purchaser sued for specific performance or 
damages. The purchaser declined, under section 15, a conveyance of plot A only. 
Held, that specific performance could not be decreed as to plot A with an abate- 
ment of price in consequence of the failure to make a good title to plot B ; 
section 16 was not applicable since it did not appear that the contract as to plot 
A stood “ on a separate and independent footing,” so as to be within the terms 
of that section (z). 

(2) Forfeiture of earnest money. — See commentaries on section 55 (6) (b). 

(3) Resell and sue purchaser for deficiency. — He is entitled to resell the 
property to re-imburse the loss caused to him by the breach of contract of sale, 
and he is bound under section 73 of the Contract Act to minimise the loss arising 
from the breach (a). 

(4) Rescission of the contract. — See section 36, Specific Relief Act, also sec- 
tions 19, 19A, 39, 53, 55, 64 and 65, Indian Contract Act. Also see commentaries 
on section 55 (1) (c) of this Act under the caption “ vondor’s rescission clause.” 

(6) Damages. — See section 73 of the Indian Contract Act and section 20, 
Specific Relief Act. 


(6) Rectification. — See section 31 of the Specific Relief Act. 

(7) Cancellation. — See section 39 of the Specific Relief Act. 

On a purchase of land, the purchaser’s remedies are as follows : — 


(1) Sue for specific performance with or without compensation. — In a suit 
under section 27 (b) of the Specific Relief Act against a person claiming title from 
the vendor under a subsequent registered sale deed, the onus is upon the defendant 


(*) Graham v. Krishna Chundtr (1925) 52 Cal. 
335, 52 I. A. 90. 

(«) Motilal v. Seth lamnadas (1936) 31 Nag. 
L. R. 101 ; Wtgsell v. School for Indigent 
Blind (1882) 8 Q. B. 357 (364) ; Watt v. 


City of London Real Property Co. (1874) 

Q. B. 249 (253) ; Jamal v. Moola Da wood 
botis & Co. (1916) 43 Cal. 493 (502) : 
Noble v. Edwards (1877) 5 Ch. D. 378 (388)* 
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tract, so as to bring himself within the exception provided by the above section (6). 
Where he has paid only a small part of the consideration previous to notice, and 
pays the bulk of the consideration after notice, he cannot be said to have paid his 
money in good faith without notice so as to be entitled to the protection given by 
section 27 (b) of the Specific Relief Act (c). A decree for specific performance 
operates in favour of both parties. But a vendor cannot enforce the decree obtained 
by a purchaser as regards his own share only, against the will of the subsequent 
alienees from him with notice of the contract (d). In consideration of Rs. 5,000 
advanced by the appellant to prosecute an appeal to the Privy Council, the res- 
pondent in writing agreed to sell a village for the sum advanced if he succeeded in 
the appeal. The appellant sued for specific performance when the appeal succeeded. 
The District Judge found that Rs. 20,000 would be adequate compensation. 
In the second appeal the sum was varied. Their Lordships held the findings of the 
District Judge were binding in the second appeal and that as he had found that 
pecuniary compensation would be an adequate relief no relief could be granted 
for specific performance. The sum awarded by him should be allowed as com- 
pensation with interest (e). 

(2) Sue for return of his deposit with interest and costs. — See commentaries 
on section 55 (6) (b). 

If a suit for specific performance is dismissed the purchaser can still maintain 
a suit for the return of his deposit (/). 

(3) To repudiate or avoid the contract.— See section 19, Indian Contract Act. 

The right of repudiation must be exercised by the purchaser no sooner he 
discovers the existence of a material defect known to but not disclosed by the vendor. 
If so exercised, it will be a bar to the vendor’s relief by way of specific performance, 
even though the defect has been removed before trial. If, however, after ascertain- 
ing the existence of the defect, the purchaser still treats the contract as subsisting, 
but has not retained the right to repudiate at any subsequent moment he may 
choose, he must give the vendor reasonable time in which to cure the defect {g). 
The right of repudiation must be distinguished from the Common Law right of 
rescission, and arises out of that want of mutuality which unless waived is generally 
fatal to the relief by way of specific performance. If after ascertaining the defect, 
the purchaser still treats the contract as subsisting he does not retain the right to 
repudiate at any subsequent moment he may choose, Hogqart v. Scott {h), Eyston 
v. Simonds ( i ). Waiver (on the ground of want of mutuality in the contract) must 
be an intentional act with knowledge (j). A purchaser is entitled to repudiate a 
contract to purchase an agreement for a lease voidable at the will of a third party (*). 

<b) 


(0 

(<*) 

<*) 


Bhup Naraun v. Gokul Chand (1934) 13 Pat. 
242, 61 I. A. 115; Himatlal v. Vasudcv 
(1912) 38 Bom. 466 ; Muhammad Sadik v. 
Masihan Bibi (1929) 9 Pat. 417 ; Babur am 
v. Madhab (1913) 44 Cal. 565 ; Txruvenhala- 
chariar v. V enkatachariar (1914) 26 M. L. J. 
218 ; Naubal Rai v. Dharmkal Singh (1916) 
38 All. 184, approved ; Peerkha Lalkha v. 
Bapu Kashiba (1923) 25 Bom. L. R. 375 
disapproved ; Gauri Shankar v. Ram Seicak 
(1935) 67 All. 346. 

Gauri Shankar v. Ram Sewak (1935) 57 All 
346. 

Akshavalingam v. Avayambalamtnal (1933) 
56 Mad. 798. 

Ramji v. Rao Kishoresingh (1930) 57 Cal. 


509, 56 I. A. 280. 

(/) Parangodan v. Perumloduka (1903) 27 Mad. 
380 ; Afunm Bobu v. Kunwar Kamta (1923) 
45 All. 328. 

(g) Dosibai v. Dhunbai (1925) 49 Bom. 325; 
De Souza v. Daphtary (1923) 25 Bom. 

, £ 010 • Halkeit v. Dudley ( Earl) (1907), 
1 Ln. 590. 

* Russ- & My. 293, 48 E. R. 199. 
1842) 1 Y. & C. Ch. 608, 68 E. R. 1038; 

X: Goodyear (I860) 1 Dc. G. F.ftJ. 
432, 45 E. R. 426. 

(;) Darnlev (Earl) v. Proprietors of London 
... » Chatham & Dover Railway (1887) 2 H. L. 43. 
(A) Brewer v. Broadwood (1883) 22 C. D. 105. 
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(4) Rescind the contract. — See section 35, Specific Relief Act. 55.56 

(5) Damages. — See section 73, Indian Contract Act, and section 20, Specific 
Relief Act. 


A buyer of immoveable property is entitled to damages under section 73 of 
the Indian Contract Act for breach of contract relating to it (/). The section is 
applicable to immoveable properties. Such compensation is not to be given for 
any remote or indirect loss or damage. In Bain v. Forthergill (m) it was decided 
that the purchaser was not entitled to damages for the loss of his bargain beyond 
the return of his deposit, interest and costs. This rule was thought to be applicable 
to India. An agreement entitling a vendor to forfeit the deposit and resell the 
property does not preclude him from suing for damages for breach (n). In a suit 
by a purchaser against his vendor for damages for breach of contract for title, held, 
the purchaser is not bound to wait till he is evicted or his possession is disturbed 
before filing the suit inasmuch as the covenant, if broken, is necessarily broken 
immediately upon the execution of the assurance which contains it. In such a 
6uit the burden lies upon the plaintiff to allege and prove a breach of the covenant ( 0 ). 

Damages instead of rescission.— Where the purchaser has failed to establish 
that he is entitled to complete rescission of the contract, he is entitled to damages 
under section 73 of the Indian Contract Act, and in awarding damages it is an 
ordinary rule that a change of circumstances may be taken into consideration. 
Where the land is in possession of the purchaser he should be given such compensa- 
tion as would compensate him for the defective quality of his title (p). The proper 
measure would be the difference between the purchase price and the value of the 
land as the vendor had power to convey it. 

(®) Rectification. — See section 35, Specific Relief Act. 

(7) Cancellation— See section 39, Specific Relief Act. 


56. If the owner of two or more properties mort- 
w gages them to one person and then sells 

quem purchaser one or more of the properties to another 

person, the buyer is, in the absence of a 
contract to the contrary, entitled to have the mortgage - 
debt satisfied out of the property or properties not sold 
to him, so far as the same will extend, but not so as to 
prejudice the rights of the mortgagee or persons claiming 
under him or of any other person who has for considera- 
tion acquired an interest in any of the properties. 


Amendment. — This section has been recast and brought into line with section 81 
^ with the marshalling of securities. The two substantial changes are 

the omission of the words “ as against the seller ” and the substitution of the word 


(/) 


(wi) 

( 91 ) 


Afo/iW V. Seth Jamnadas (1936) 31 Nag 
12* R anc M°d v. Manmohandas 
32 Bom. 165; Nabinchandra Saha 
Sfr' I*. co‘ Krishna Barna Dasi (: 
*£8 ; Adtkesavan Naidu v. Gurut 
(1917) 40 Mad. 338 relied 
I lureau v. Thornhill (1776) 2 W. B. 1. 

(18751 7 H L - 

U 87 *) 7 H. L. 158. 

Harold M ood Brick Co., Ltd. v. Ferris (1 


1 K. B. 613 ; Laird v. Pim (1841) 7 M. & W. 
474 followed ; Henty v. Schroder (1879) 
12 Ch. D. 666, and Hutchings v. Humphreys 
(1885) 54 L. J. (Ch.) 650, explained and 
distinguished. 

(o) V. M. Mee kanni Rowther v. A. V. Pariva- 
karubpan (1934) 57 Mad. 1016. 

I P ) Harilal v. Mulchand (1928) 52 Bom. 883 
Turner v. Moon (1901) 2 Ch. 825; G W ; 
Railway v. Fisher (1905) 1 Ch. 316 ; East- 
wood v. Ashton (1913) 2 Ch. 39. 
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S. 56 " mortgage ” for “ charge ” and “ two or more properties ” for “ two properties.” 

As against the seller. — These words occurred in the section prior to its amend* 
ment by Act 20 of 1929 (the Transfer of Property Amendment Act). All the High 
Courts (q) construed the section by reason of these words, as not entitling the buyer 
to exercise his right of marshalling as against the seller’s mortgagee, whose choice 
was unfettered as to the order of sale of the several properties or portions of the 
same property mortgaged to him. In practice a right given on the one hand to 
the buyer against the seller was on the other hand taken away by the mortgagee, 
and he was left without relief. To remedy this anomaly, these words have been 
omitted from the section. 


Marshalling. — The doctrine of marshalling enunciated in section 56 gives the 
purchaser a right to throw’ the whole debt exclusively on the property remaining 
in the hands of the mortgagor but not so as to destroy the mortgagee's security (r)„ 
To invoke the aid of this doctrine, the properties may be mortgaged at the same 
time or at different times but the right to redeem must accrue at the same time. 
The debt must be the same, and both the debtor and the creditor must be the same. 
Apportionment is the proper principle and should be according to the value of the 
properties ( s ). The Tight to marshal is available to a purchaser of a portion of 
property mortgaged with a covenant against encumbrances, as against the pur- 
chaser of the other portion who has, under the sale deed, taken upon himself the 
burden of the entire mortgage -debt, and the latter, if he discharges the entire debt, 
is not entitled to claim contribution from the former (t). In Magniram v. Medhi 
Hooaein (w), two properties K and Y were mortgaged to secure one debt, there- 
after X was purchased by A and Y, by B. If the entire mortgage debt is satisfied 
by the sale to A of the property Y in execution of the mortgage decree, B is entitled 
to contribution against A in proportion to the value of the properties X and Y, and 
the rule of inverse order does not apply to such a case. 


In the absence of a contract to the contrary. — The provisions of the section 
apply when nothing is said between the parties as to how the mortgage debt is to 
be satisfied on a sale of one or more out of two or more properties subject to 
a common mortgage. The parties may by express words contract themselves out 
of the rule. One of two properties subject to a mortgage was sold. It was agreed 
in the sale deed and a deed of agreement which was executed by the purchasers, 
that in case it was necessary to pay more than w’hat the vendor left wfith the vendee 
to the mortgagee under the mortgage, the vendor would provide the balance and 
in case of his failure, the same could be recovered from him personally with interest 
and costs. Held, the statutory charge under section 56 does not provide for any 
payment of interest nor for costs. It cannot bo said that the vendor agreed to be 
liable, not only under the statutory charge, but also for interest and costs, and there- 
fore the stipulation excluded the charge provided by section 56 (v). 

Limit of the rule. — Section 56 is limited in its operation to the case in which 
the party claiming marshalling, is a purchaser and the party against whom it is 


(q) Kommineri Appaya v. Mangala (1908) 31 

Mad. 419 l*. B. ; Bhikari v. Dalip Singh 
(1895) 17 All. 434 ; Subraya v. Ganpa (1911) 
35 Bom. 395; Lala Dilauar v. Doran 
Bolahiram (1884) 11 Cal. 258; Indukuri 
v. Yerramith (1882) 5 Mad. 387 ; Banu'ari 
v. Muhammad (1887) 9 All. 690. 

(r) Flint v. Hotrard (1893) 2 Ch. 59. 


(s) Barnes v. Racster l V. Sc C. Ch. 401, (1842) 
62 L. R. 944; Dugden v. Bignold (1843) 
2 V. Sc C. Ch. 377. 

(/) Kamta Singh v. Chaturbhuj Singh (1929) 
8 Pat. 585. 

(u) (1904) 31 Cal. 95. 

(t>) Pirthiraj Singh v. Rukmin Kunwar, A. I. R. 
(1926) All. 415. 
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claimed, i 9 the original mortgagor ( w ). It does not apply to a case between pur- S. 56 
chaser and purchaser (*). Nor between subsequent purchasers but only between 
a purchaser and his vendor, while section 81 only applies to subsequent mortgagees 
and not to subsequent purchasers (*/). Nor does the section apply to mining leasee, 
for the mortgagee, being entitled to rents and royalty from the lessees, has a right 
superior to that of the lessees (z). The section does not apply to the case of a sale 
by auction (a), so that when the contest is between two auction purchasers, there 
is no such equity between them and no marshalling of assets (6). 

Court sales. — These provisions do not apply to sales in execution (c). But in 
appropriate circumstances the Courts have power under the section to direct in 
what order the mortgaged properties shall be sold (d). 

Notice. — The question, whether the purchaser had or had not notice of the 
encumbrance, is for the purpose of this rule immaterial. 

Presumption.— The rule in section 56 is founded upon the general presumption 
that if one or more of two or more properties subject to a common mortgage was 
sold by the mortgagor, the intention of the parties to the sale was that it should be 
sold free of that mortgage (e). 


But not so as to prejudice the rights of the mortgagee.— The purchaser has no 
right to hold the property in such a way as to prejudice the mortgagee. This is 
likely to occur when a moiety or portion is sold after the creation of an encumbrance 
on the whole. It would obviously be trenching on the rights of the mortgagee to 
insist upon the unsold moiety or portion being sold, as it would realize far less than 
when the whole was sold. In such a case the mortgagee being likely to be pre- 
judiced, the whole would have to be sold and the mortgagee would be entitled 
to be indemnified as to his portion out of the other portion (/). 


On the 16th October 1840 Henry Edgar Jones executed a mortgage of his 
absolute moiety derived under his father’s will and of his contingent moiety derived 
under his brother’s will to secure £1,500. On the 17th October 1840, Henry Edgar 
Jones executed a deed by which he absolutely sold and conveyed to his mother, 
Mary Ann Jones, his contingent moiety derived under his brother’s will in consi- 
deration of a debt of £1,000 owing from him to her. This deed contained no re- 
ference to the mortgage of the 16th October, and was not expressed to be subject 
to it. The question was whether the £1,500 which was charged on both moieties 
of the property ought, as between the owners of the two moieties, to be treated as 
a charge upon the absolute moiety only. In answering the question in the affir- 
mative, it was held that as between the two moieties the contingent moiety ought 
to be indemnified against the mortgage debt out of the other moiety. The convey- 
ance of the contingent moiety to the mother contained not a covenant against 
encumbrances but a covenant for further assurance and it being a conveyance for 


(w) Din Dayal v. Gur Satan Lai (1920) 42 AIL 
336 ; Magniram v. Mehdi Hossetn (1904) 
31 Cal. 95. 

(*) Din Dayal v. Gur Saran Lai (1920) 42 All. 
336: Magniram v. Mehdi Hoosein (1904) 
81 Cal. 95 ; Sitaram v. Ramrao, A. I. R. 

/ i J I031) Nag - 91 ' 

(y) Sitaram v. Ramrao, A. I. R. (1931) Nag. 91. 

(*) Low & Co. v. Hazarimull, A. I. R. (1926) 
Cal. 525. 

'«) Naubat Lai v. Mahdeo Prasad (1929) 51 All. 
606; Rama Shankar v. Ghulam Husain, 


A. I. R. (1921) All. 323, 43 All. 589. 
lb) Upendra Nath v. Kali Charan, A. I. R. (1930) 
AU. 634. 

(c) Rama Shankar v. Ghulam Husain (1921) 

43 All. 589 ; Naubat Lai v. Mahadeo Prasad 
(1929) 51 All. 606. 

(d) Tara Prasanna v. Nilmoni (1913) 41 Cal. 418 ; 

Sitaram v. Ramrao, A- I. R. (1931) Nag. 91. 

le) Rama Shankar v. Ghulam Husain (1921) 

43 AU. 589. 

l f) In re Jones, Farrington v. Forrester (1893) 

2 Ch. 461. 
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valfte, it was held the grantee was by reason of that covenant entitled to call upon 
the grantor to pay off the charge (g). 

Persons claiming under him. — By section 59A reference to a mortgagee is 
deemed to include person deriving title from him. But it is restricted to Chapter 
IV, hence the necessity for this addition. 

Any other person who has for consideration acquired an interest in any of the 
properties. — These words have been inserted in the section to meet the case of 
several properties being mortgaged in the first instance and somo of them going into 
the hands of different purchasers at the same or different times. For example, 
suppose three properties X, Y and Z are mortgaged to A by B who afterwards sells 
X to C and Y to D. In the absence of a contract to the contrary A must exhaust 
Z and for the surplus X cannot say that as he was the first purchaser A should 
exhaust Y before coming on X, but according to this provision both X and Y should 
contribute according to their respective value (ft). 


57 . 


Discharge of Incumbrances on Sale. 

(a) Where immoveable property subject to any 
incumbrance, whether immediately payable 
or not, is sold by the Court or in execution 
of a decree, or out of Court, the Court 
may, if it thinks fit, on the application of any party to 
the sale, direct or allow payment into Court : — 


Provision by Court 
for incumbrance, and 
sale freed therefrom. 


(1) in case of an annual or monthly sum charged 
on the property, or of a capital sum charged 
on a determinable interest in the property — of 
such amount as, when invested in securities of 
the Government of India, the Court considers 
will be sufficient, by means of the interest thereof, 
to keep down or otherwise provide for that charge, 
and 


(2) in any other case of a capital sum charged on 
the property — of the amount sufficient to meet 
the incumbrance and any interest due thereon. 

But in either case there shall also be paid into Court 
such additional amount as the Court considers will be 
sufficient to meet the contingency of further costs, expenses 
and interest, and any other contingency except deprecia- 
tion of investments not exceeding one-tenth part of the 
original amount to be paid in, unless the Court for special 
reasons (which it shall record) thinks fit to require a larger 
additional amount. 

(*) In re Jones, Farrington v. Forretter (1893) I 95; Din Dayal v. Gur Saran Lai (1920) 

2 Ch. 461. 42 All. 336. 

(ft) Magniram v. Mehdi Hossein (1903) 31 Cal. 1 
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(b) Thereupon the Court may, if it thinks fit, and S. 57 
after notice to the incumbrancer, unless the Court, for 
reasons to be recorded in writing, thinks fit to dispense 

with such notice, declare the property to be freed from the 
incumbrance, and make any order for conveyance, or 
vesting order, proper for giving effect to the sale, and give 
directions for the retention and investment of the money 
in Court. 

(c) After notice served on the persons interested in 
or entitled to the money or fund in Court, the Court may 
direct payment or transfer thereof to the persons entitled 
to receive or give a discharge for the same, and generally 
may give directions respecting the application or distri- 
bution of the capital or income thereof. 

(d) An appeal shall lie from any declaration, order 
or direction under this section as if the same were a decree. 

(e) In this section “ Court ” means (1) a High Court 
in the exercise of its ordinary or extraordinary original 
civil jurisdiction, (2) the Court of a District Judge within 
the local limits of whose jurisdiction the property or any 
part thereof is situate, (3) any other Court which the Local 
Government may, from time to time, by notification in 
the official Gazette , declare to be competent to exercise the 
jurisdiction conferred by this section. 

. English Law. — This section is modelled on section 5 of the Conveyancing and 
Law of Proporty Act, 1881 (44 and 45 Viet., c. 41). 

The object of the section. — This section has been enacted to prevent an en- 
cumbrance being a bar to a sale and for the protection of the purchaser against 
injury by an encumbrancer. 

Ingredients of the section. — To invoke the aid of the section the following 
elements are essential : — 

(a) The property must be immoveable. 

(b) The existence thereon of an encumbrance whether immediately payable 
or not. 

(c) Sale of such property by the Court or in execution of a decree or out of 
Court. 

(d) There must be an application by any party to the sale. 

Incumbrance. — This includes a charge as well as a mortgage (t). 


(*) Milford Haven Railway and Estate Company v. Mowatt (1885) 28 Ch. D. 402. 
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Direct or allow payment into Court. — Pearson, J., observed that the word 
“ direct ” applies to a sale by the Court and the word “ allow ” to a sale out of 

Court {j). 


The amount to be deposited : — 

I. (a) Where the property is charged with an annual or monthly sum, or 

(b) a determinable interest is charged with a capital sum. 

Such sum as when invested in Government securities the Court considers will by 
means of the interest thereof keep down or otherwise provide for the charge. 

II. In any other case where a capital sum is charged on the property. 

An amount sufficient to meet the encumbrance and interest due thereon. 

In either case I or II a further one-tenth of the original amount to be paid in 
shall be deposited to meet further costs, expenses and interest unless the Court 
directs a larger amount. 

Investment. — The liability under this section excludes depreciation of invest- 
ments permitted. 

The Court and its powers. — The powers conferred by this section are on the 
(1) High Court in its ordinary or extraordinary civil jurisdiction, (2) District Judge 
within the local limits of whose jurisdiction the property or any part thereof is 
situate, (3) any other Court empowered by the Local Government. The powers 
are to make the declaration, order or direction specified in clailses (b) and (c) of the 
section. 


Declaration. — On the deposit required by this section having been made the 
property is declared by the Court as free from encumbrance with or without notice 
to the encumbrancers. In the latter case the Court should record in writing its 
reasons for dispensing with notice. 

Orders. — After the aforesaid declaration the Court shall order execution of the 
conveyance or make a vesting order for giving effect to the sale and give directions 
for retention and investment of the money in Court. This may also be done with 
or without notice to the encumbrancer provided that the Court in the latter case 
records its reasons in writing. 


Directions. — Having made the above declaration and order, the Court proceeds 
to give directions, after notice to the persons interested in or entitled to the money 
or fund in Court, for payment or transfer thereof to the persons entitled to receive 

or give a discharge. 

Appeal. — An appeal lies against the aforesaid declaration, order or direction 
under this section. 

What Is to happen to the sum or securities after the object is fulfilled. This is 
provided in clause (c). 

Further interest. — This is provided for in the last part of clause (a). 

Section not applicable. — The section was held not to govern a case which involved 
a question of adjustment of a decree out of Court. There the decree was not for 
payment of money but an ordinary mortgage decree for sale, in case the money 
due was not paid (A:). Nor where the result of so doing would bo to inflict a great 
hardship on the vendor ( l ). __ 


(j) In re Great Northern Railway Co. and Sander- 

son (1884) 25 Ch. D. 788, 794. 

(k) Mallikarjuna Sastri v. Narasimha Rao (1901) 


24 Mad. 412. 

(J) In re Great Northern Railway Company and 
Sanderson (1884) 25 Ch. D. 788. 
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Of Mortgages of Immoveable Property and 

Charges. 


58. (a) 


A mortgage is the transfer of an interest 
in specific immoveable property for the 
purpose of securing the payment of money 
advanced or to be advanced by way of 
loan, an existing or future debt, or the 
performance of an engagement which may give rise to a 
pecuniary liability. 


“ Mortgage," " mort- 
gagee/’ “mortgagor,” 
"mortgage - money ” 
and “ mortgage-deed M 
defined. 


S. 58 


The transferor is called a mortgagor, the transferee 
a mortgagee ; the principal money and interest of which 
payment is secured for the time being are called the 
mortage-money and the instrument (if any) by wliich the 
transfer is effected is called a mortgage- deed. 


Simple mortgage. 


(b) Where, without delivering possession of the 

mortgaged property, the mortgagor binds 
himself personally to pay the mortgage - 
money, and agrees, expressly or impliedly, tha^, in the 
event of his failing to pay according to his contract, the 
mortgagee shall have a right to cause the mortgaged 
property to be sold and the proceeds of sale to be applied, 
so far as may be necessary, in payment of the mortgage- 
money, the transaction is called a simple mortgage and 
the mortgagee a simple mortgagee. 


Mortgage by condi- (c) Where the mortgagor ostensibly sells 
t,onal sale the mortgaged property, 

on condition that on default of payment of the 
mortgage -money on a certain date the sale shall become 
absolute, or 


on condition that on such payment being made the 
sale shall become void, or 

on condition that on such payment being made the 
buyer shall transfer the property to the seller, 

30 
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the transaction is called a mortgage by conditional 
sale and the mortgagee a mortgagee by conditional sale : — 

Provided that no such transaction shall be deemed to 
be a mortgage , unless the condition is embodied in the docu- 
ment which effects or purports to effect the sale. 

(d) Where the mortgagor delivers possession or 

expressly or by implication binds himself 
r c t u a r y ^ Oliver possession of the mortgaged 

property to the mortgagee, and authorizes 
him to retain such possession until payment of the mortgage- 
money, and to receive the rents and profits accruing from 
the property or any part of such rents and profits and to 
appropriate the same in lieu of interest, or in payment of 
the mortgage-money, or partly in lieu of interest or partly 
in payment of the mortgage-money, the transaction is 
called an usufructuary mortgage and the mortgagee an 
usufructuary mortgagee. 


(e) Where the mortgagor binds himself to repay the 

mortgage -money on a certain date, and 
English mortgage. transfers the mortgaged property abso- 
lutely to the mortgagee, but subject to a proviso that he 
will re-transfer it to the mortgagor upon payment of the 
mortgage -money as agreed, the transaction is called an 

English mortgage. 


(/) Where a person in any of the following towns , 

namely , the towns of Calcutta , Madras , 
titu-7"ds ge by dep ° Sit ° f Bombay , Karachi , Rangoon , Moulmein , 

Bassein and Alcyab , and in any other town 
which the Governor -General in Council may , by notification 
in the Gazette of India , specify in this behalf . delivers to a 
creditor or his agent documents of title to immoveable pro- 
perty with intent to create a security thereon . the transaction 
is called a mortgage by deposit of title-deeds . 


Anomalous mortgage. 


(g) A mortgage which is not a simple mortgage , a 

mortgage by conditional sale , an usufructu- 
ary mortgage , an English mortgage or a 
mortgage by deposit of title-deeds within the meaning of this 
section is called an anomalous mortgage . 
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Section 58 (a) : Mortgage Generally. 

A mortgage is : — 

I A transfer of an interest. 

In specific immoveable property, 

3. For the purpose of securing 

(a) Payment of money 

(i) advanced or 

(ii) to be advanced by way of loan, 

(b) An existing or 

(c) Future debt or 

(d) The performance of an engagement which may give rise to a pecuniary 
liability. 

The transferor is called a mortgagor, the transferee a mortgagee, the principal money 
and interest the mortgage money, and the instrument a mortgage deed. 

Title-deeds. — A mortgage is not a title-deed nor its relative reconveyance. 

Transfer of an interest. — A mortgage as defined in section 58 (a) differs 
from a sale as defined in section 54 of the Act ( m ). The one is a transfer of ownership, 
the other is a transfer of an interest. While sale is an exchange for a consideration, 
a mortgage is made for the purpose of securing the consideration. This interest 
which is transferred is defined in section 60 of the Act (n) dealing with the right of a 
mortgagor to redeem. There the words used are “ to have registered an acknow- 
ledgment in writing that any right in derogation of his interest transferred to the 
mortgagee has been extinguished.” It is this right or interest which on a mortgage 
passes from the borrower to the lender. Further, while the Calcutta High Court 
says, ‘‘it is correct, however, not to regard what is left in the mortgagor as an 
equitable estate, but it is nevertheless some estate, an interest only in the estate 
having been transferred under the mortgage (o), the Allahabad High Court 
says a mortgage is a conveyance and not a mere contract for a loan (p). Under 
the Registration Act, section 17, clause (b), all non-testamentary instruments which 
create, etc., any right, title or interest, etc., to or in immoveable property are com- 
pulsorily registrable. These include conveyances as well as mortgages. 

Description of the property. — Both under this Act and the Registration Act (q). 
it is necessary that there should be an accurate description of the property so as 
to render it capable of identification. No particular form of description is required, 
as may be seen from the cases noted below (r). 


The purpose of a mortgage. — A mortgage, like every other contract, require 
consideration. Hence the purpose referred to in the section is the consideratior 
for the mortgage, which consideration may be a loan or debt or the performanc< 
of an engagement which may give rise to a pecuniary liability. It may take an] 
one or more of the several types mentioned in the definition. On a partial failuri 
of consideration, effect is given to the extent of the consideration that is valuable (s) 

iS iv of ISo' zamindari property"; Tribhovatidas v 

}„( , , Knsknaram (1894) 18 Bom. 283 " leadint 

^ 1314 mn V ' J agannath ( l932 > 59 Ca * description correct — supplementary descrip 

$ s i^i a oi%i g td 22 deo Singh ( ,93o> 52 AlL 761 • (%•& 

< f » Sing v. Hanwanta (1876) 1 All. 274 Jictory recUat" "° C °' ,tra 

their house and landed property " ; Phul (j) Rajani Kumar v. Gaur Kishore (19081 35 Cal 

" honJ- * ua J Dk f r < 1880 > 2 AU - 527 1051 : **i*i Tirumal v. Pandla Wuthia, 

Billin'" T d P° ssessed us "; 0912) 35 Mad. 114; Raskik lily K 

486^o?r ShT: Ud \ l NaratH (, - 8 ¥ ) » A “: Narain < ly| 2) 34 All. 273 ; TafavBaM, 

/*?;„ ™ lgh and property in”; Shadi (1896) 22 Bom. 176 (183 • \totirhanl l 

v. Thakur Das (1890) 12 All. 175, “ our Saguu (1905) 29 Bom 46 ' , * V 
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S. 58 Where it is not a security for the payment of any money or the performance of any 
engagement and no accounts are to bo rendered or taken and there is no provision 
for repayment, express or implied, it is not a mortgage ( t ). Where there is no stipu- 
lation for interest, no agreement for the repayment of the amount borrowed, and 
where in the event of the grantee’s disturbance by a right paramount to the grantor’s, 
the stipulation is for payment only, of damages, and where the grant is for a term 
instead of money and the grant extinguished the debt, it could not be said to be 
a mortgage (u). In such cases the test of mutuality of remedy insisted on by Lord 
Tottenham in Williams v. Owen (v), should be applied. It is not the name given 
to a contract but its contents, the jural relations constituted by it, that determine 
its nature. 


Loan. — This is one of the purposes for which a mortgage is executed by a 
borrower. The loan may be “ advanced ” when made at the time of executing 
the mortgage, or “ to be advanced ” when the mortgage contains a covenant by the 
lender to advance money at a future date, or it may be both for the purpose of 
securing a loan made at the time of execution as also to secure future advances, 
in which latter case, generally, a maximum is fixed as in section 79. 


Debt. — This is another of the purposes for which a mortgage as defined in the 
Act is executed by a borrower. The debt may be already due and as such an 
“ existing debt,” or it may be to secure a liability which may arise in future and 
thus a “ future debt ” (u>). It includes a contingent liability ( x ). A debt secured 
by mortgage of immoveable property can only be transferred in accordance with 
section 54 of the Transfer of Property Act ( y ) for which purpose, it is immoveable 
property (z). 

Performance of an engagement, etc. — A mortgage may be executed by a person 
as security for the performance of a contract or the fulfilment of a promise, the 
failure to perform which or the non-fulfilment of which, may result in a pecuniary 
liability flowing from the borrower to the lender. A familiar example i6 a guarantee 
or indemnity. 


Principal money and Interest. — These are together known as mortgage- money, 
to which the mortgagee is entitled till the date of realization or actual payment at 
the time of the reconveyance, whether the mortgage deed expressly mentions interest 
as payable after the duo date or not. It was only on the institution of a suit for 
foreclosure, sale or redemption, that questions arose as to the date up to which the 
mortgagee was entitled to interest and on which there was a conflict of decisions 
which, however, has been set at rest by Order 34, rule 11 of the Code of Civil 
Procedure which has been introduced by section 6 of the Transfer of Property 
(Amendment) Supplementary Act, 21 of 1929. 


Interest is a charge upon the mortgage property in the absence of any contract 
to the contrary («) and is allowed even after the stipulated period at the same 


</) 

<U) 

O') 

(w) 


(*) 

<>J 


idha Sah v. Murli Dhar (1903) 25 All. 115, 

30 I. A. 54. 

bdulbhai v. Kashi (1887) 11 Bom. 462. 

8391 5 My- & Cr. 303. 59 E. R. 664. 
hola Das v. Dish Nath (1912) 10 A. L. J. 162 ; 
Tub han v. Girwar Singh (1905) 32 Cal. 494 ; 
Girituira Nath v. Be joy Copal (1899) 26 
Cal. 246; Nagarusu v. Tangatur (1908) 

31 Mad. 330. 332. 

'and l -al v. Uharamdeo, A. I. R. (1925) 
Pat. 288. 

he Official Receiver, Trichinopoly v. Lakshman 
Alvar (1919) 41 M. L. J. 453: F.lumalai 


Cheity v. Ualakrishna (1921) 44 Mad. 965 ; 
Perumal Ammal v. Perumal Naicker (1921) 
44 Mad. 196 dissented from. 

(*) Sakhiuddin v. Sonaullah (1917) 22 C. W. N. 
641 ; B attar si Das v. Ram Chandar, A. I. R. 
(1933) Lah. 210. 

(a) Ganga Ram v. Natha Singh (1924) 5 Lah. 
425, 51 I. A. 377 ; Manghi v. Dayal Chand, 
A. I. R. (1926) Lah. 624 ; Abbas Khan v. 
Ram Das, A. I. R. (1928) Lah. 342; Rang 
Raj Singh v. Sheonarain Lai, A. I. R. (1928) 
Pat. 398. 
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rate (b). But where no interest is given by the deed, there is nothing in the Transfer 
of Property Act which entitles a mortgagee to claim interest (c). The mere fact 
that there has been an express reference to interest in the personal covenant and 
none in the hypothecation clause, is not a contract to the contrary so as to disentitle 
the mortgagee to interest (d). The term “ mortgage money ” does not include 
costs ( e ). 

Distinction between a mortgage and a charge. — As to this, see commentaries 
on section 100. 


Date of mortgage deed. — A mortgage deed when registered shall operate from 
the time from which it would have commenced to operate, if no registration had 
been required (/). that is to say, it is the date of execution and not the date of 
registration that counts. 


Mortgagor and mortgagee. — See commentaries under section 7. 

Mortgagee’s costs. — On completion, the mortgagor pays the mortgagee’s costs 
of investigation and preparation of the mortgage (j/), but in the absence of any 
stipulation the mortgagor is not liable, if the transaction be not completed ( h ). 
unless the mortgage is sanctioned by the Court and the transaction without any 
default of the mortgagee is not completed (i). They cannot be added to the 
security (j). A solicitor mortgagee cannot charge his client profit costs ( k ), 
though he be acting for a co-mortgagee and himself (/). but his partner can (m). 

Breach of agreement to mortgage. — An agreement to mortgage usually pre- 
cedes the actual execution of the mortgage deed embodying the terms on which 
the loan is agreed. Being a document entitling the parties to the execution of a 
formal deed, it is exempt from registration. No earnest or part payment of the 
loan is made in general. The borrower’s remedy on breach would be in damages («) 
for the loss of Ins bargain, being the difference in the rate of interest agreed and 
that which ho is compelled to pay ultimately in securing another lender for the 
period agreed together with costs, if any, incurred by him in connection with the 
abortive transaction. The lender’s remedy would be also in damages (n), the 
measure being the loss of interest till the money is invested together with costs, 
if any, incurred by him in the abortive transaction (o), the difference, if any. 
between the rate of interest agreed and the interest on the money realized by the 
investment for the period agreed. Damages would be assessed and allowed under 
sections 73 and 74 of the Indian Cpntract Act under which the Court has a 
discretion. 


As to the remedy of specific performance, it is to be observed that section 21 
of the Specific Relief Act enacts that a contract for non -performance of which com- 
pensation in money is an adequate relief cannot be specifically enforced. The 
Calcutta High Court has held that a suit for specific performance of a contract to 


6) Abbas Khan v. Ram Has, A. I. K. (1928) Lah. 
342 ; Mahadeo Prasad v. Dhiraj Singli 
(1922) 44 Alt. 111. 

') Manikcliand v. Rangappa (1921) 45 Bom. 523. 
(•*) Rang Raj Singh v. Sheonarain l.al, A. I. R. 

(1928) Pat. 398. 

Jd Sec see. 60 of the Act. 

(f) Sec sec. 47, Inrlian Registration Act. 1908. 

(*) Re. Foster, Bamats v. Foster ( 1920) 3 K. B. 306. 
(") Melbourne v. Cottrell (1857) 5 W. R. 884. 

(0 Craggs v. Cray (1836) 35 Bcav. 166. 55 F-. R. 
858. 

(/) Wales v. Carr (1902) 1 Ch. 86n. 


(ft) Re. Roberts, ex-parte Frans (1889) 43 Ch. 1). 

52 : Field v. Hopkins (1890) 44 Ch. D. 524. 
(/) Rt. DoftJy, Fishtr v. D»ody (1893* 1 Ch. 129; 

Wflhv v. Still (1893) 37 So. Jo. 481. 

(in) Fyrt v. H'vhu — Mackenzie (1894) l Ch. 218. 
(»i) Diluhhat v. Abubaktr (18881 12 Horn. 242, 
(lender's suit) ; Anakaran v. Saidamadatb 
(1879) 2 Mad. 79, (borrower's suit) ; Stilt 
faidayat v. Ram salt tit (1890) 17 Cal. 432 
P C. (lender's suit) ; sec Mtenahshisundara 
v. Rathnasami (1918) 41 Ma i. 959. 

(.i) Datubhai v. Abuhaktr (1888) 12 Horn. 242. 
(lender** suit). 
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s. 58 lend or borrow money is not maintainable (p), and so also the Courts of Madras (q), 
Allahabad (r) and Oudh (s). 

The Bombay High Court (t) has observed that in India an agreement to create 
a mortgage is not within the provisions of the Act which defines various types of 
mortgages. Although the Act applies to mortgages by deposit of deeds, it is 
studiously silent whether a mere agreement to create a mortgage amounts in itself 
to an equitable charge. But exceptions have been engrafted on the above rule, the 
soumlness of which may well be questioned. In two earlier Madras cases (t/), 
the Court held that where money had been advanced wholly or in part, the Court 
will not decree specific performance if the debtor is prepared to pay off the advance 
but will decree specific performance if the debtor is not prepared to pay off the 
advance. The Court proceeded on the English decisions which, it is submitted, are 
not applicable to India. In a later case of the same Court this doctrine was not 
referred to (v). Again, the Oudh Court has held that a promise to execute a 
mortgage of immoveable property in lieu of consideration advanced, with a promise 
to transfer title in such property, can be specifically enforced where money com- 
pensation cannot be an adequate relief (u>). There reliance was placed on the 
explanation to section 12 of the Specific Relief Act which is “unless and until the con- 
trary is proved, the Court shall presume that the breach of a contract to transfer 
immoveable property cannot be adequately relieved by compensation in money.” 
It is submitted that a mortgage is not a transfer of immoveable property. It is a 
transfer of an interest in immoveable property subject to defeasance in certain 
events. Treating a usufructuary mortgage where possession had been delivered, 
as different from a contract to lend, the Allahabad High Court decreed specifio 
performance (x). Here also the mortgagor could have sued for restoration of 
possession U 9 on a failure of consideration and for damages. In a converse case 
the Privy Council awarded damages when performance of the contract by delivery 
of possession had become impossible (y). In England, however, the law is different. 
There the agreement to give a legal mortgage would then and there create an 
equitable mortgage which could be enforced by a suit for specific performance and 
also to enforce the equitable mortgage itself (z). In India an agreement, oral (a) 
or written (6) to execute a mortgage does not constitute a mortgage or charge upon 
the property within the meaning of section 58 or section 100 of the Act, but only 
a right to obtain another document (c). On a partial failure of consideration the 
mortgage is effective to the extent of the consideration paid (d). It seems 

(/>) Sheikh Galim v. Sadarjan Bibi (1916) 43 Cal. 

59, (borrower’s suit) ; Rogers v. Challis 
(1859) 27 Bcav. 175 (fender’s suit) ; Sichel 
v. Moscnthal (1862) 30 ucav. 371 (borrower’s 
suit); Larios v. Bonany (1873) L. R. 5 P. 

C. 346 (borrower's suit) ; The South African 
Territories v. Wallington (1898) A. C. 309, 

(borrower's suit.) 

< 7 ) Yadavendra v. Srinivasa (1924) 47 Mad. 698 
(borrower’s suit) ; Anakaran v. Saidmadath 
(1879) 2 Mad. 79 (borrower’s suit); Raja - 
gof>ata v. Sheik Davood (1918) 34 M. L. J. 

342. 

<r) Phul Chand v. Chand Mai (1908) 30 All. 252. 

(.») Hukmichand v. Pioneer Mills, Ltd., A. I. R. 

(1927) Oudh 55 (lender's suit.) 

(t) Manechlal v. Saraspur Manufacturing Co., 

Ltd. (1927) 29 Dom. I.. R. 253. 

(u) Meeuakshisundara v. Rathnasami (1918) 

41 Mad. 959 (lender's suit) ; Rajagopala 
Aiyar v. Sheik Davood (1918) 34 M. L. J. 

• 342 (borrower’s suit). 

<«■) Yadavendra v. (1924) 47 Mad. 898 


(borrower's suit). 

(w) H ukmichand v. Pioneer Mills, Ltd., A. I. R. 

(1927) Oudh 55 (lender's suit). 

(*) Sheopali Singh v. Jagdeo Singh (1930) 52 All. 
761 ; Thakar Singh v. Jagat Singh, A. I. R. 
(1933) Lah. 1 (borrower's suit). 

(v) Seth Jaidayal v. Ramsahae (1890) 17 Cal. 
432 P. C. (lender’s suit.) 

(x) Maneklal v. Saraspur Manufacturing Co., 

Ltd. (1927) 29 Bora. L. R. 253. 

(a) Ram Hait v. Pohkar, A. I. R. (1932) Oudh 54. 

(b) Hukumchand v. Radha Kishen (1929) 34 

C. W. N. 506 P. C. 

(c) Hukumchand v. Ra<tha Kishen (1929) 34 

C. \V. N. 506 P. C. 

(d) Rajani Kumar Das v. Gaur Kishore Shaha 

(1908) 35 Cal. 1051 ; Rashik Lai v. Ram 
Xarain (1912) 34 Cal. 273; Bajiangi v. 
Vdit Xarain (1906) 10 C. \V. N. 932 ; Subba 
Uau v. Dev a Shetli (1894) 18 Mad. 126; 
T alia v. Habaji (1896) 22 Bom. 176 ; Rajai 
Tirumal v. Pandla Muthial (1912) 35 Mad. 
114. 
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inconceivable that a lender would make payment of the whole or part of the loan S, 58 
without securing the title-deeds in his possession, so that if a borrower after receipt 
of the sum or part of the consideration, refused to execute the mortgage, the 
lender’s remedy would be to file a suit for a declaration and enforcement of his 
charge on the property or treat the deposit as creating an equitable mortgage by 
deposit of title-deeds and sue for sale of the property. A suit filed for either pur- 
pose would bring the property within the lis pendens doctrine and render it in- 
alienable in the meantime. A right to obtain damages cannot be transferred and 
an assignee from the mortgagee of a part of the unpaid consideration cannot sue (e), 
nor would the doctrine of part performance apply to contracts which under section 
21 of the Specific Relief Act cannot be specifically enforced. 

Hypothecation. — The too frequent and indiscriminate use of this word has given 
rise to confusion. It has been used as synonymous with a mortgage bond, a pledge, 
a mortgage of moveables and even a simple mortgage of immoveables. To none 
of the above transactions does this word in its true significance apply. It is con- 
fused with the word “ hypotheque ” which resembles a simple mortgage in which 
immoveable property is assigned to a creditor for debt although he is not in posses- 
sion of it. Hypothecation is a spocies of pledge in which the creditor has no 
possession and is distinguished from pignus pledge known to the Contract Act, where 
possession is transferred from the pawnor to the pawnee. Borrowed from the 
Roman Civil Law, there are hardly any cases, either in English or in Indian Law, 
relating to hypothecation. The origin of the word is lost in obscurity. It is more 
commonly used in Maritime Law, for example, bottomry bonds and cases relating 
to wages and remuneration of seamen in the merchant service who have a claim 
against the ship in rein. Even these, strictly speaking, are not hypothecation. 

As distinguished from a mortgage or pledge, it confers only an enforceable right 
against a vessel for necessities supplied to the Master under stress. Unlike a 
mortgage it does not transfer any interest in the property nor is it dependent as a 
pledge upon actual possession. In view of the unsettled state of authorities, both 
English and Indian, on the subject, a learned Judge of the Calcutta High Court 
observed in one of his decisions (/) that the use of this word should be abandoned 
as being equivocal and, therefore, dangerous. The word is used in the definition 
of “ actionable claim ” in section 3 of the Act, perhaps in reference to mortgages 
of moveable property. Neither this Act nor the Indian Contract Act applies to 
such a transaction as a bottomry bond. It is liable to stamp duty under article 16 
of the Indian Stamp Act but a letter of hypothecation accompanying a bill of 
exchange is exempt under article 40 (2). For forms of security treated as hypothe- 
cation, reference may be made to ( g ). 

Chapter VIII. — The provisions of this chapter of the Act do not apply to debts 
secured by mortgages of immoveable property or by hypothecation or pledge of 
moveable property ( h ). 

Mortgage of moveables. — This subject is not governed either by this Actor by the 
Contract Aot. Mortgages of moveables are created by way of security for repay- 
ment of loan. They comprise not only the goodwill and stock-in-trade oxisting 


(*) Yadavendra v. Srinivasa (1924) 47 Mad. 698. 
(/) Manmohan v. Kesriehand (1935) 62 Cal. 1046. 
(g) Co-operative Hindusthan Bank, Ltd. v. 
Surendranalh De (1932) 59 Cal. 667; 
H. V. Low 6- Co. v. Pulinbiharilal (1932) 
59 Cal. 1372 ; Rangasami v. Muthukuma- 
rappa (1687) io Mad. 509 ; Chetti Gaundan 
v. Sundaram (1879) 2 Mad. H. C. 51; 


Kishan Lai v. Ganga Ram (1891) 13 All. 28 ; 
Sheoratan v. Mahipal (1885) 7 AU. 258; 
Girwar Singh v. Thakur Narain (1887) 

14 Cal. 730 ; Venkatesh v. Narayan (1891) 

15 Bom. 184 ; Khimji v. Rama (1886) 
10 Bom. 519. 

(A) See. sec. 3, definition ol “ actionable claim.” 
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at the date of the mortgage hut are made to include “ all plants and machinery, 
fittings and furniture, etc., used or to be brought in the said premises and in any 
subsidiary business carried on in connection therewith (i). At times they are 
followed by possession and at others they are not accompanied by any delivery of 
possession. Regarded in the nature of hypothecation known to English Law, the 
validity of such mortgages have been recognized in India and sometimes enforced 
even against bona fide purchasers without notice (j). With regard to priority in 
mortgages of moveables, the maxim “qui jyrior est tempore potior est jure" applies. 
On a mortgage of moveables the goodwill of a business, though not mentioned,, 
passes (k ), unless it is a personal goodwill (/). Stamp on a mortgage of moveables 
is the same as on a pledge under article 6 of the Indian Stamp Act, 1899. 

For discussion as to the nature of a simple mortgage, hypothecation, charge 
and lien, see the undermentioned cases (m). 


The rules of 0.34 of the Code of Civil Procedure are based on well-settled 
rules of equity which in the absence of a statutory provision to the contrary should 
be applied in suits on mortgages of moveables as well («). But the Bombay High 
Court, taking a contrary view, has held that the provisions of Order 11, rule 2 of 
the Code of Civil Procedure do not apply to a mortgagee of moveables who haa 
sued and obtained a decree on the personal covenant without reserving his claim 
against the mortgaged property (o). These mortgages do not require attestation (p) 
nor registration under section 17 of the Registration Act. 

A pledge was created of moveable property by a director of a company who 
held it as the lender’s agent. The contemplated mortgage was not executed and 
the company went into liquidation. For want of registration, the pledge was 
inoperative ( 7 ). 


Mortgage of non-existent moveables.— Such a transaction is not governed 
either by the Transfer of Property Act or by the Contract Act, but it is regarded 
as being in the naturo of an agreement to mortgage moveable property that may 
come into existence in future (r). The principle laid down in Collyer v. Isaacs («) 
and Hollroi/d v. Marshall ( t ) that an assignment of non-existing chattels constitutes 
a contract to give after-acquired chattels, has been followed in numerous cases in 
India (»). The equitable title arising in a transaction of this kind would not avail 
against a subsequent transferee without notice of that title (i>). 


(1) Co-operative Hindusthan Hank, Ltd. v. 
Surendranath he (1932) 59 Cal. 867; 
Webster v. Power (1868) L R. 2 P. C. 69; 
//. I'. Loir & Co. v. Pulinbiharilal (1932) 
59 Cal. 1372. 

( 1 ) The Co operative Hindusthan Hank, Ltd. v. 
Surendranath he (1932) 59 Cal. 667 ; 
Deans v. Richardson (1871) 3 N. W. P. H. C. 
R. 54 ; Shyam Soonder v. Clicita (1871) 
3 N. \V. P. H. C. R. 71 ; Ko Kyuetnee v. Ko 
Koung Pane (1868) 5 W. R. 189; Shivram 
v hhau (19IU) 4 Horn. L. R. 577; Srish 
Chandra Roy v. Mungri Hewa (1904) 
9 C. W. N. 14 ; Damodar v. Atmararn (1905) 
8 Bom. L. R. 344 ; In the matter of Ambrose 
Summers (1898) 23 Cal. 592; Puninthavelu 
v. Hhashyam Ayyangar (1901) 25 Mad. 406 ; 
Narasiah v. 1 'enkataramiah (1919) 42 Marl. 


Ik) Pile v.'pile ex-parte Lambton (1876) 3 Ch. 1). 
38: Ex-parte Punnett, In re hitch in 



dranath he ( 1932) 59 Cal. 667 ; Ktshan IM 

r , 'i ' an .* a Ka ?' ( ,891 > 13 All. 28. 

('•) Co-operative Hindusthan Hank Ltd v. 

. , Suretidranath he (1932) 59 Cal. 667. 

(o) Official Assignee of Bombay v. Chimniram 
... , ( ,- 933) 57 l3om - 3 -* 6 contra. 

JJ J p a J\J>„Z \ tuku, “l« I>cb (19121 39 Cal. 227. 
(V) Pa famjte * to. v. Moos (1925) 27 Bom. 1.. R. 

(r) Cooperative Hindusthan Hank, Ltd. V. 
Surendranath I)e (1932) 59 Cal. 667 ; Misri 

<s> (l4l)'i9 Ch 3 , 4? OSM,n (1886) 13 ^ 2fi2 ' 

!!!> W H L - C ‘>9». 11 E. R. 999. 

< y v Saul Lal ( lw, 7) X' All. 133, 

(luture uuliKo produce) ; Palaniappa v. 
Lakshmanan (1893) 16 Mad. 429 (proceed* 

\ 'l, a T, a,) : Halden Parshad v. 

(, ? 4 . ) 3I , Cal - 667 cakes to 

^.manufactured) ; Ram Sarup v. Mohan 

n U < 1924 ) All. 833 (future cro(»s); 

A ' '■ R ' (,9M) 


(a) 


J ° Hallo* ', L »T (,88 *> 15 9- B P- 280; 
H atlas \. Robinson (1885) 15 Q. B. 


D. 288. 
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Lien. — This is an active right of retainer possessed bv a person who has custody 
of the goods on which some skill or labour has been employed by him. Tt arises 
by operation of law and not by express contract. The subject is dealt with in 
sections 47, 48 and 49 of the Indian Sale of Goods Act, 1930. A building contractor 
who has brought materials on the land and used and employed them for constructing 
a building for his employer, has no charge or lien on the property and cannot claim 
to remain in possession. unless the lien or charge is created by contract and registered. 

Pledge. — This subject is governed by the Contract Act, section 172, which 
defines a pledge ami the sections which follow deal with the rights and liabilities of 
the pawnor and pawnee. To create a valid pledge there must be bailment of goods 
as defined in section 148 of the Contract Act. The essential ingredient of a pledge 
is delivery of goods upon a contract that they shall, when the purpose is accomplished, 
be returned or otherwise disposed of according to the directions of the person 
delivering them. The distinction between a mortgage and pledge has been explain- 
ed from different points of view in the undermentioned cases (u). There can be 
no pledge without possession (x). From the distinction between the two as indicated 
in the English cases, it would appear that in a mortgage the whole legal title passes 
to the mortgagee conditionally and, if there is no redemption, the title becomes 
absolute. In the case of a pledgee with possession a special property passes to him 
and he is entitled to detain the goods to secure repayment of the debt due to him. 
The question of priority in transactions of this character has been considered in 
several cases. Tn one, the subsequent purchaser bought with actual notice and it was 
held that the mortgage would take effect as against him (>/). In another case the 
mortgagee was allowed to enforce his security against a purchaser without notice (z). 
But in Petna Gnoli v. Ganpat Iiao {a), a different view was taken. The principle 
of priority has been adopted in Burma (6). A transaction regarding moveable 
property which cannot operate as a pledge for want of possession, cannot be an 
effective mortgage whether it be styled a mortgage or hypothecation (r). A receiver 
may be appointed of pledged property (d). The pledgee has a right to sue the 
pledgor on default in payment at the stipulated time and to retain the goods pledged 
as a collateral security or he may sell the goods either at the time originally appoint- 
ed or after reasonable notice (e). A mistake as to the amount due may destroy 
the effect of the notice as between pledgor and pledgee (/). This is not the law, 
however, as between mortgagor and mortgagee ((f). Where* no time is fixed for 
repayment, the debt is payable on demand. In such a case notice must give reason- 
able opportunity to pay what is due and a day should lx* fixed for that purpose and 
if the pledgor makes default the pledgee may then enforce his rights (h). A suit 
by a pledgor i.s governed by article 120 of the Limitation Act (/). For personal 
remedy, article 57 applies ( ;). 


ttf) Ryall v. Rolee (1749) 1 Atk. 165, 26 E. K. U>7 ; 
Jones v. Smith (1794) 2 Ves. 372. 30 E. K. 
679 ; Ex-parle Official Receiver in re Morrxt 
(1886) 18 Q. 13. D. 222. 

( * ) Manmohati v. Kesrichand (1935) 62 Cal. 1046 ; 

Co-operative Hindusthan Hank, Ltd. v. 
, k Surendranaih J)e (1932) 59 Cal. 667. 

(y) Ko Kywetnee v. Ko Koung (1866) 5 \V. R. 189. 
(*) Shyam Soonder v. Cheita (1871) 3 N. W. P. 
, H. C. R. 71. 

<“ 0887) 2 C. P. L. R. 108. 

(b) Backer Khorasanee v. Ahmed Esmail (1927) 
. . 5 Rang. 633. 

W v. Kesrichand (1935) 62 Cal. 1046. 

(«) Official Assignee of Bombay v. Chimmram 


(1933) 57 Bom 346. 

(e) See. 173 of the Indian Contract Act. 

(/) Pi&ot v. Cubley (1864) 15 C. B. (N. S.) 7U1, 
143 K. R. 960. 

(ft) Stubbs v. Slater (1910) I Ch. 632. 

(h) Dct'erges v. Sandetnan < lurke & Co. (1902) 

1 Ch. 579. 

(i) Mahal tuna v. (,anapathx ( 19()4) 27 Mad. 528; 

.Vim Chand v. J agabandhu (1895) 22 Cal. 21 ; 
Madan Mohan v. Kanhat Lai (1895) 17 All. 
284. 

0) Yellappa v. Parasharaniappa (1906) 30 Bom. 
218; Sayid Allx v. Debt Prosad (1902) 
24 All. 251. 
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S. 58 Second mortgage. — When a mortgagor, whose property is already subject to a 

mortgage, borrows a further loan on the security of the same property from 
a person other than the original mortgagee, the transaction is known as a second 
mortgage. On a sale by the first mortgagee, the second mortgagee does not become 
a first mortgagee, for the second mortgage is of the equity of redemption, and on 
sale by the first mortgagee, the equity of redemption is extinguished. If there be 
a balance, the first mortgagee holds in trust for the second mortgagee if he has 
notice of his claim. 


Further charge. — Where a mortgagor borrows a further loan from the original 
mortgagee on the security of the same property the instrument is known as further 
charge. 

Mortgage of the equity of redemption— This may be either a second mortgage 
or a further charge, as above explained. 

Collateral security. 1 his is an instrument whereby to further secure a 
debt, the debtor gives to the creditor additional security for any deficiency 
which may result on realization from the primary security. Under Stamp Act 
rules, on a collateral security the maximum duty is Rs. 20. In a collateral security 
there is no personal covenant to pay ( k ). 


Mortgage for payment of gold in specie. — The defendant company on the 1st of 
August 1884 issued £6,000 first mortgage gold bonds of like amount, tenor and 
date, secured by a first mortgage deed of the same date repayable on the 1st of 
August 1934. The material clause of each bond was to pay to the bearer or regis- 
tered holder thereof a sum of £100 sterling gold coin of Great Britain of the present 
standard of weight and fineness. The plaintiffs claimed in respect of each bond 
such sum in sterling as then represented the gold value of £100 on 1st August 1934 , 
and interest thereon. Held, that the contract in each bond was one for repayment 
of loan and not for delivery of gold in specie and the defendant company had 
discharged its legal obligation by offering to pay £100 sterling on each bond and 
interest at 5 per cent, calculated in sterling and that each bond was a separate 
contract (/). 


Stock mortgage. This is a form of mortgage rarely adopted in India, whereby 
the lender instead of paying cash, transfers securities at market value at date of 
delivery, with a stipulation that on re-transfer the borrower shall return the mort- 
gage-money in the shape of similar securities to the like amount at the then market 
value, a form which sometimes results in a benefit to the borrower for the 86CUT- 
ities may fall in value after the date of the mortgage and thus he reaps the advantage. 
In such cases the securities are endorsed and delivered over to the mortgagor at 
the time of the execution of the mortgage deed. Trustees cannot invest upon a 
stock mortgage ( m ). 


Sub- mortgage.— A mortgage of the mortgagee rights, that is, a mortgage of the 
debt and the security, gives rise to what is known as a sub-mortgage, sometimes 
spoken of as a derivative mortgage (n). It differs from mere assignment or transfer 
of mortgage debt and security inasmuch as it comprises a personal covenant by the 
sub-mortgagor coupled with the transfer of tho mortgage debt and mortgaged 


Ik) See Prldeaux, Vol. 1 (1882) Ed., p. 597. 

(/) British and French Trust Corporation v. New 
Brunswick Railway Cd. (1938) 154 L. T. 191. 
(m) Bromley v. Kelly (1870) 39 L. J. Ch. 274 ; 
Whitney v. Smith (1889) 4 Ch. App. 513, 


v. vc trtnion (IH57) 


mm « • 


J. 13. 

(M) MuthuViiia v. V enkatachallam Chetti (1897) 

2 ? n 5 * *** Form H. App. D., Code 

of Civil Procedure, 1908. 
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property subject to redemption, together with all benefits to which the sub-rnortgugor 
is entitled, including the power of sale and other powers and remedial clauses com- 
prised in the original mortgage (o). The sub-mortgagee can exercise all the rights 
which the original mortgagee can exercise under the original mortgage deed subject 
to any stipulation to the contrary in the sub-mortgage. A sub-mortgagee has two 
distinct powers of sale, viz., power to sell the original mortgage which does not 
affect the mortgagor and if the original mortgagee makes default, a power to sell 
the land (p) which will extinguish the sub-mortgagor's equity of redemption. 
The power of sale comprised in the sub-mortgage entitles the sub-mortgagee 
to sell the mortgage debt and security at less than the actual amount of the 
mortgage debt. Two receipts will, however, be necessary in case the power of 
sale is exercised, one which will bo a receipt under tho original mortgage which will 
be an effectual discharge to the purchaser as regards the mortgagor and those 
claiming under him and another receipt exonerating the purchaser from the 
necessity of seeing that the sub-mortgageo, after satisfaction of the debt secured 
by the sub-mortgage, pays the balance, to the original mortgagee (q). A sub- 
rnortgage may be made to whom and in as many parcels as the mortgagee 
pleases (r). 

Where a sub-mortgage is made of several mortgages, it would be improper to 
transfer the original mortgages to tho derivative mortgagees by one deed, as the 
result would be to bring that deed into the title of each of the original mortgagors. 
Tn such cases the proper method is to have separate transfers of the original mort- 
gages and then to have a collateral deed regulating tho rights of tho sub-mortgagor 
and sub -mortgagee. This is the proper course, in all cases, except possibly where 
the mortgages, or some of them, are originally, or have been converted into, mort- 
gages by demise or sub-demise. The alternative is to have a separate sub- 
mortgage in respect of each mortgage, taking care to insert a provision allowing 
consolidation (a). 

In the case of a sub -mortgagee, the position of the original mortgagee is analo- 
gous to that of a surety ( t ), the original mortgagor being the principal debtor and the 
sub-mortgagee being the creditor, for the latter gets, not only the security of the 
mortgage debt and the security comprised therein, but also the personal covenant 
of the original mortgagee who remains liable in case of any deficiency. On a sub- 
mortgage two equities of redemption arise, one contained in the original mortgage 
and the other in the sub-mortgage. As regards foreclosure and sale, the same 
cannot be divided and these powers continue to remain the same as in the original 
mortgage. The sub -mortgagee, however, is not bound to exercise his powers in 
order to realize the security or take steps or proceedings for that purpose and is 
not responsible for any loss occasioned by omission to enforce or to realize the 
same. The sub-mortgage is offected by assigning the mortgage debt and convoying 
to the sub-mortgagee the property comprised in the original mortgage subject to 
the usual proviso for redemption on payment by the sub -mortgagor to the sub- 
mortgagee the sub-mortgage money on the due date. It must, as required by 
section 59, be both attested and registered. On repayment by tho original mort- 
gagor of what is due by him, the sub-mortgagee is bound to hand over to him the 

Vol. 2. Part 2. p. 139. 

(r) Taylor v. Russell (1892) A. C. 244. 

(5) Encyclopedia ol Forms and Precedents. 

2nd Ed.. Vol. 10. p. 620. 

(/) Gurney v. Seppings (1847) IS L. 1. Ch. 385 
47 E. R. 719. 


(o) Davidson's Precedents in Conveyancing, 
Vol. 2. Part 2. p. 139; Ram Shankar v. 
n Gan ? h Prasad (1907) 29 All. 385. 

\P) Encyclopedia of Forms and Precedents, 
^d., Vol. 8, p. 867 ; Visicanatha v 
. . Chimmukulti (1932) 55 Mad- 320. 

W) Davidson s Precedents in Conveyancing. 
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S. 58 title -floods. When effecting a transfer of a part of mortgage, the sub-mortgage is 

the best method of carrying out the transaction unless the mortgagor joins (w). 
A trustee may lend on a sub-mortgage (v). Though notice is not necessary to be 
given to the original mortgagor in order to validate the sub-mortgage, it is, however, 
always prudent even before the sub-mortgage is completed, to inquire from 
the original mortgagor whether the mortgage debt is due, because the sub -mortgage 
takes effect subject to the accounts and equities ( w ) then subsisting between the 
original mortgagor and the sub-mortgagor. It is extremely unfit and very rash 
and a very indifferent security to take an assignment of a mortgage without the 
privity of the mortgagor as to the sum really due ( x ). Tf no notice be given, subse- 
quent dealings between mortgagor and mortgagee bind the sub-mortgagee (y), the 
risk to the sub-mortgagee being that his security may disappear by redemption (z). 
But if the mortgagor has notice, he cannot by redemption destroy the security (o). 
Mere registration is no notice and payment by mortgagor to the original mortgagee 
without notice of the sub-mortgage, is not vitiated (6) ; on such payment the mortgage 
is extinguished and the sub-mortgagee has no remedy (r). His remedy is only to 
obtain a personal decree against his mortgagor and he can either bring the property 
mortgaged to his mortgagor or what was mortgaged to himself, to sale. A sub- 
mortgage is outside the operation of Chapter VIII of the Act (d). 


If the sub-mortgagee refuses to exercise his rights, it is competent to the sub- 
mortgagor to exercise his mortgage rights under the original mortgage subject, 
however, to Ids obligation to pay the amount realized to the sub-mortgagee, the 
sub-mortgage being a borrowing by the creditor from a third person on the security 
of Ids mortgage debt, secured by the indenture of mortgage in his favour. The 
sub-mortgage is usually considered to be supplemental to the principal indenture of 
mortgage and usually takes that form, when effected in writing. 

Equitable sub- mortgage. — On the creation of an equitable sub-mortgage by 
re-depositing all deeds originally deposited by way of equitable mortgage, it is not 
necessary that the written memorandum accompanying the first mortgage should 
be deposited (c). A legal mortgagee may create an equitable sub-mortgage by 
deposit of title-deeds held by him as mortgagee. Such a sub-mortgage can only 
be made in towns where mortgages by deposit of title-deeds maybe made(f). No 
conveyancer of established prnctico would recommend it as a good title, to take 
an assignment of the mortgage without making the mortgagor a party and being 
satisfied that the money was really due (f/). 


Substitution of original mortgage by subsequent mortgage. — A subsequent 
mortgage in consideration of further advances cannot prejudice a sub-mortgagee 
or affect his rights to bring the mortgagee’s rights under the earlior mortgage to 
sale (// ), even though in ignorance of the sub-mortgage, he executes in substitution 


32n ; SaJashiv v. Shekh Papa (1905) 29 
Mom. 199; Williams v. Sorrell (1799)4 
Vc*. 389, 31 V.. R. 198. 

(r) 1 'iswanatha v. Chimmikutti (1932) 55 Mad. 
320; Mating Shan v. I’. Po, A. I. R. 
(1928) Kaiik. 30. 

(</) See •* actionable claim " in sec. 3. 

(«•) He. H Hit yard Ex-parte, Smith (1842) Mont. 
1). tc Dc. (',. 587. 

(f) Gokul Hass v. Eastern Mortgage and Agency 

Co. (1905) 33 Cal. 410. 

(g) Matthews v Wallwyn (1798) 4 Vcs. 118, 

31 K. It. 62. 

(h) Naravana v. Ragliavammalf 1907) 18 M. L. I. 

462. 


(ti) EncyolopaiJia of Forms and Precedents, 
2nd Ed., Vol. 10, p. 614. 

( v ) Smethurst v. Hastings (1885) 30 Ch. I). 490. 
(re) Morrish v. Marshall (1821) 5 Mad. 475, 
56 E. It. 977; Cockell v. Taylor (1851) 
21 L. J. Ch. 545, 51 E. It. 475. 
x ) Mat then's v. Wallwyn (1798) 4 Vcs. 1 1J, 
31 E. It. 62. 

(y) Reeve v. Whitmore (1863) 9 L. T. 31 1 , 46 h. It. 

814. , , 

(*) Viswanatha v. Chimmuhutti (1932) 55 Mad. 
320. 

(a) Ma My at Gyi v. Ma Ma Nyan (1924) 2 Kang. 
561. 

tb) Viswanatha v. Chimmukntli (1932) 55 Mad. 
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of the original mortgage, two mortgages covering two distinct portions of the pro- 
perty, whereby the original mortgage is discharged (i). Where some of the items 
in the original mortgage are sub-mortgaged, the right of the original mortgagee to 
bring any one of those items to sale is vested in the sub-mortgagee and the mort- 
gagor’s remedy is to redeem ( j ). 


Right of sub-mortgagee to a sale. — A sub-mortgagee of mortgagee rights is 
entitled to a decree for sale of these rights ( k ); also to a decree for sale of the original 
mortgagor’s interest in cases and in circumstances which would have entitled the 
original mortgagee, on the date of the sub-mortgage, to claim such relief (/). He 
can sue the original mortgagor and original mortgagee in one suit, the balance, 
if any, of the stile proceeds, being applicable to what may be due to the original 
mortgagee (m). This is on the principle that as the law recognizes the right of the 
original mortgagor to redeem a sub-mortgage, it should give the sub-mortgagee the 
generally correlative right (n). 


Privity between original mortgagor and sub-mortgageo.--In Paclejaya v. Baji 
Babaji (o), the statement of Parsons, J., that there is no privity between the 
original mortgagor and sub-mortgagee is, it is submitted, not correct. There the 
son of the original mortgagor sued the original mortgagee and the sub-mortgagee 
for redemption. During the pendency of the suit the original mortgagee died and 
his representatives were not brought on record and the suit was held to have abated 
and the sub-mortgagee not being an assignee, no cause of action survived to the 
plaintiff against him. The Madras High Court took a contrary view (p). 


Right of sub-mortgagee to redeem a prior mortgage. — A sub-mortgagee of the 
second mortgagee’s interest is entitled to redeem a prior mortgage. Such a right 
is recognized by section 91 of the Transfer of Property Act (q). 

Accounts between mortgagee and sub-mortgagee. — In a mortgagor's suit for 
redemption of land sub-mortgaged, to which the sub-mortgagees are co-defendants, 
the mortgagee is entitled to have an account taken of the sub-mortgage. The 
judgment should direct an account of what is due to the original mortgagee and 
then of what is due to the sub-mortgagee and that on payment to the latter of what 
is due to him, not exceeding what is due to the original mortgagee, and on payment 
of the residue, if any. of what is due to the original mortgagee, both the original 
and the derivative mortgagees are bound to reconvey to the mortgagor (r). In 
default of payment, foreclosure follows. 


Sub-mortgagee’s rights to foreclose. — A sub-mortgagee is entitled to bring a 
suit for foreclosure against the original mortgagee. Ho may so frame his suit as 
to enforce the original mortgage against the original mortgagor (s). 


Subsequent acquisition by original mortgagee of his mortgagor’s equity of 
redemption. — The enlargement or renewal of encumbrances from the estate of an 
encumbrancer effected by himself, will generally enure for the benefit of the 


<») Papala Chakrapani v. Latchmi Achi (1918) 
35 M. L. J. 309. 

0) Papala Chakrapani v. Latchmi Achi (1918) 
35 M. L. 1. 309. 

t/t) Vtswanatha v. Chimmiikutti (1932) 55 Mad. 
320 ; Ram Shankar Lai v. Ganesh Prasad 
(1907) 29 All. 385; Ram Ratan Rat v. 
Ramhil Singh (1905) 27 All. 511, overruled. 
W) Muthi Vijia v. I enkatachallam Chetli (1897) 
20 Mad. 35; Isri Prasad v. Rat Ganga 
Prosad (1910) 14 C. W. N. 165; Hobart v. 
Abbot (1731) 2 P. Wms. 642. Seton on 
Decrees, sec. 12, Ch. 47. 


(»n) Singhai Kanchedilall v. Shridhar (1923) 

19 Nag. L. K. 64. 

(»i) Daniel's Chancery Practice, 6th lid., p. 1412. 
Form No. 11, App. D., Code ot Civil Proce- 
dure, 1908. 

(o) (1897) 20 Horn. 549. 

ip) Muthu Vijia v. V enkatachallam Chetti (1897) 

20 Mad. 35. ' ' 

(?) Ram Subhag v. .Xar Singh (1905) 27 All. 472 

(r) .X a ray an v. Ganoji (1891) 15 Rom. 692 • 

Gokul Das v. Debt Prasad ( 1906) 28 All. 63«’ 

(s) Zakt Hasan v. Deo Nath Sahai (1909) lo 

C. L. J. 470. 
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S. 58 mortgagee by increasing the value of his security ( t ). Tf after execution of a sub- 
mortgage, the original mortgagee purchases the equity of redemption of his mort- 
gagor, such acquisition will enure for the benefit of the sub-mortgagee and he will 
be entitled to sue for sale of the property in the same way as if the proprietary in- 
terest had been mortgaged to him from the first ( u ). The purchase makes the 
original mortgagee absolute owner, subject to the mortgage created in favour of 
the sub -mortgagee. 


Transfer by a mortgagee. — There is no provision for a mortgagee similar to 
that enacted in section 60A for the benefit of the mortgagor. The mortgagee, 
however, is entitled to assign the mortgage debt and transfer the mortgaged pro- 
perty to a third person, either with or without the concurrence of the mortgagor. 
In the latter case, the transferee would be bound by the state of accounts between 
mortgagor and mortgagee and it is therefore prudent to add the mortgagor as a 
party to the transfer or assignment. The mortgagee as transferor covenants 
against his own oncurpbrances only. The transferee, however, when he chooses 
to take a mortgage without the concurrence of the mortgagor, runs the risk of 
losing his security entirely, where a transferor holds a sum belonging to the mort- 
gagor which the latter is entitled to set-off. A testator mortgaged certain property 
for £700 and after his death the mortgage was transferred to J. whose firm had 
in their hands £2,384 of the mortgagor. The testator’s trustees did not ask J. to 
appropriate any part of the £2,384 in payment of the mortgage debt. Subsequently 
by an equitable assignment D. became equitable mortgagee. No notice of the 
equitable assignment was given to the mortgagors. Subsequently, both J. and 
his firm became bankrupt . Held, as the mortgagors had a right of set-off against 
the assignor J., the assignee D. was in no better position than J. would have been. 
The burden of the mortgagors could not be increased by any step taken by the 
mortgagee without notice to them. As the mortgage came to an end when J. 
took the transfer of the mortgage, for J’s firm had at the time more than enough 
of the mortgagor’s funds in their hands to pay off tho mortgage, it followed that 
D. could not claim any rights under the mortgage and must hand over all documents 
of title to the mortgagors, namely, the trustees of the testator’s estate (v). A 
mortgagee may assign a part of the mortgage defat and part of the property secured 
with the concurrence of the mortgagor apportioning the debt and the mortgagee’s 
powers. 


. Indian Companies Act, VII of 1913. — Section 109 of this Aot enacts that every 
mortgage or charge created by a company, unless registered within 21 days of its 
creation with tho Registrar of Joint Stock Companies, containing particulars 
required by that section, shall be void against the liquidator and any creditor of the 
company («;). Such a mortgage cannot be repudiated by the company itself. 
But tho non-compliance with the provisions of section 109 may be remedied under 
section 120 of the samo Act. On August 10, 1922, a company created upon its 
immoveable property a mortgage and a second mortgage. Noither complied with 
soction 109, but in oach case tho time was extended undor section 120. Tho second 
mortgage was registered on November 23, 1922, and the mortgage on December 
22, 1922. The order granting extension dated December 6th, 1922, was without 
prejudice to the rights of any mortgagee, accrued in tho meantime. Upon a question 


(() Shyama Churn v. Ananda Chandra (1899) 
3 C. W. N. 323. 

(u) Ajudha Prasad v. Man Singh (1903) 25 All. 
40; Surja Narain v. Nanda ImI (1906) 
33 Cal. 1212; Kishen Dull Ram v. Mumlax 


Ali Khan (1878) 5 Cat. 198, 8 I. A. 145. 
v) Parker v. Jackson (1930) 155 L. T. 104. 
u>) Aung Dan v. Chettsar Firm, A. I. R. (1927) 
Rang. 288. 
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of priority in liquidation, it was held that the effect of the order was not to give 
the second mortgage a priority over the first mortgage (x). 

Income-tax. — A covenant to pay interest free from income-tax is void in the 
case of a company, which under the Income Tax Act is liable to deduct it (y). A 
company having mortgaged its property and assets, went into voluntary liquidation. 
No profits had been made between the date of the mortgago and the commence- 
ment of the winding-up. Three yearly sums by way of interest on the mortgage had 
been paid less income-tax. These deductions wore claimed by the Crown but the 
claim was disallowed, as the deduction could not be said to answer the description 
of a tax assessed on tho company (z). To circumvent this the rate of interest is 
increased. In the case of a private individual, a covenant by a mortgagor to pav 
income-tax for the mortgagee is not enforceable, but the parties may agree to a rate 
of interest to be unaffected by income-tax (a), with a proviso that the aggregate 

amount of such interest for such income-tax year was the entire income of the 
mortgagee. 


Section 58 ( 6 ) : Simple Mortgage. 

In a simple mortgago 

(1) No possession is delivered. 

(2) There is a personal covenant to pay. 

(3) An agreement, expressed or implied, that in the event of failure to pay 

(a) the mortgagee shall have the right to cause the mortgaged property 
to bo sold, and 

(b) tho proceeds applied in payment of the mortgage-money. 

Thus tho security is twofold, the personal security and the security of the property(6). 
The mortgagee is called a simple mortgagee. There is no transfer of ownership (c). 
In tho Bombay Presidency it is known as Nazar Oahana or Taran Galtan (d). 

Possession. — It is an essential factor of this mortgage that possession is neither 
given nor claimed. If a Court decreed possession, such a decree would be 
an error. It could not work foreclosure and the mortgagee must submit to be 
redeemed (e). 


Personal obligation. — A loan imports a personal liability to pay(/). In every 
simple mortgage, unless there is a specific covenant to tho contrary (g), a personal 
obligation to pay tho debt exists (h). The fact that there is no express personal 
covenant is no bar to a decree against the mortgagor, for a personal covenant to 
pay is implied in and is an essential part of every simple mortgage (i). 


(x) Ram Naraiti v. Radha Kishen (1929) 57 1. A. 

(y) Lang, in re (1927) 1 Ch. 120. 

(*) Lang Propeller, Ud. in re (1927) 1 Ch. D. 120. 

(а) Encyclopaedia of Forms & Precedents, 

lh\ w U *’j' Vo1 ' ,6 - P 388 - 

(б) Wahtd-un-ntssa v. Gobardhan Das (1900) 

22 All. 453. 

(c) Papamma v. Pratapa (1896) 19 Mad. 249, 

23 I. A. 32. 

{d) Datto v. Vithu (1896) 20 Dora. 408; Onkar 
Ramshet v. Goverdhandas (1890) 14 Bom. 

(«) Papamma v. Pratapa (1896) 19 Mad. 249, 
““ *»• A. 32 ; Priya Sakhi v. Manbodh (1917) 
i d "* 423 * 

(/) Ram Narayan Singh v. Adhindra Nath 
Mukerjee (1917) 44 Cal. 388, 44 I. A. 87; 
( hathu v. Kunjan (1889) 12 Mad. 109. 


i “ 

I 

i 

(*) 


<•) 


Abbake Heggadthi v. Kinhiamtna Sheity (1906) 
29 Mad. 491 ; Wahid-un-nissa v. Gobardhan 
(1900) 22 All. 453 ; Jangi Singh v. Chandra 
Mol (1908) 30 AU. 388 ; Chennapalnam v. 
Tadakaualla (1904) 27 Mad. 86. 

Jangi Singh v. Chandra Mol (1908) 30 All. 
388; Wahid-un-nissa v. Gobardhan (1900) 
22 All. 453; Sawaba Khandapa v. Abaji 
Jotirav (1887) 11 Bom. 475 contra ; Hamid- 
ud-din v. Kedar Nath (1898) 20 All. 385; 
Abbake Heggadthi v. Kinhiamma Shetty 
(1906) 29 Mad. 491 ; Ram Kishore v. Seiraj 
Deo (1911) 9 C. L. J. 5. 

Jangi Singh v. Chandra Mol (1908) 30 AU. 
388; Abbake Heggadthi v. Kinhiamma 
Shetty (1906) 29 Mad. 491 ; Wahid-un-nissa 
v. Gobardhan (1900) 22 All. 453, 461 ; Pall 
v. Gregory (1925) 52 Cal. 828. 
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Sale. Besides the right to obtain a personal decree against the mortgagor, the 

mortgagee’s other remedy is to obtain a decree for judicial sale (j). Under the 
Code of Civil Procedure, 0 . 34, rr. 4 and 5, the power of causing the property to be 
sold being the essence of the transaction, it need not be expressly stated in the * 
deed and will be implied (h). 

Remedies of a simple mortgagee.— The mortgagee has concurrent remedies. 
He may obtain a decree on the personal covenant or a decree for judicial sale which 
he must work out in execution proceedings, or adopt both remedies ( l ). A simple 
mortgagee has no right of foreclosure (w). 

Receiver. — A simple mortgagee is not entitled to a receiver (n). 

Differs from a charge. — See commentaries under section 100. 

Suit for redemption.— A suit to redeem a simple mortgage is regulated by 
Order 34, rules 7 and 8 of the Code of Civil Procedure, 1908. 

Limitation Act, 1908, Schedule II, articles 132, 147 and 148.— A suit on a simple 
mortgage bond to enforce payment is governed by section 132 and not by article 
147 (a), while a suit against a mortgagee to redeem is governed by article 148. 
The period in the former case is 12 years, in the latter case 60 years (o). 


Section 58 (c) : Mortgage by Conditional Sale. 


In a mortgage by conditional sale, the mortgagor ostensibly sells the mortgaged 
property on condition 

(a) that the sale shall become absolute on default of payment of the mortgage 

money on a certain date, or 

(b) that the sale shall become void on such payment being made, or 

(c) that the buyer shall transfer the property to the seller on such payment 

being made. 

The transaction is called a mortgage by conditional sale, Bai-bil-waja (p), 
the mortgagee, a mortgagee by conditional sale. The condition in whatever form 
should be embodied in the same document which effects or purports to effect the 
sale. The word “ ostensibly ” does not mean : 


(i) Merely that the object bears a certain form or appearance without 
suggesting that it is or is not that, of which it has the superficial appear- 
ance, but 


(ii) That the object bears a certain appearance but it is not really that of which 
it boars the appearance (g). 

Alteration In the Law. — It is the third class of ostensible sales mentioned above 
which conflicts with a real sale, that has given rise to the difficulty of distinguish- 
ing the transaction of a sale from a mortgage. Oral evidence of intention was not 
admissible by reason of section 92 of the Indian Evidence Act and the cases had 
to bo decided on a consideration of the contents of the document, with such extrinsic 
evidonco of surrounding circumstances as might be required to show in what 
manner the languago of the document was related to existing facts. Intention 


Papamma v. Pratapa (1896) 19 “"J- 
23 1. A. 32; Kishanlal v.Ganga Ham (1891) 

Ram ^ Hr ah man v. Pfn/jflianaraw (1912) 
23 M. L. J. 131 ; Mottram v. Vttat (1888) 

Papamma v. Pratapa (1896) 19 Mad. 249, 

23 I. A. 32. 

(*») See see. 87 oi this Act. 


(j) 


(*) 


(J) 


(m) Xrisingha Charan v. Rajniti Prasad, A. I. R. 
(1932) Pat. 360; Rameshwar Stngh v. 
C hunt Lai (1920) 47 Cal. 418 contra 
(o) I'asudna v. ‘>rm»n«a (1907) 30 Mad. 426, 
34 1. A. 186. 

Ip) Alt Ahmad v. Rahmat-ullah (1892) 14 All. 195. 
(q) ML Murntai begum v. ML Lachm\ % A. I. R. 
(1929) All. 174. 
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of the parties to the instrument was the test. The ascertainment of the true in- 
tention used to be a matter of considerable difficulty. The Legislature has come 
to the rescue of the Courts and laid down a statutory test from which the intention 
is to be gathered, viz., that no transaction shall be deemed to be a mortgage by 
conditional sale unless the condition is embodied in the document which effects 
or purports to effect the sale. According to the proviso, therefore, the transaction 
is to be carried out by a single instrument and the condition of transfer which 
formerly used to be embodied in a separate instrument is now required by proviso 
to be embodied in the same deed. The proviso which is added by Act 20 of 1929 
is, however, not retrospective (r). On the construction of the proviso there is 
some conflict. The Rangoon High Court, after stating that the word “ deem ” 
meant “ consider as ” or “ equivalent to,” held that when the transaction is an 
outright sale and the agreement to repurchase is contained in a subsequent docu- 
ment, the transaction is not a mortgage but a sale (e). The view of the Bombay 
High Court is that an inference of mortgage would not necessarily arise when there 
is a separate deed (/). In doing so the Bombay High Court followed the under- 
mentioned decisions (u) but not those in note (v). 


Intention of parties the test. — In considering these mortgages questions often 
arise, whether the transaction is in reality a mortgage by way of conditional sale, 
or a transaction of absolute sale with the subsequent grant of an option of re- 
purchase. These cases occur with considerable frequency and have given rise to 
a good deal of discussion in. the Courts. The law on the subject has been definitely 
aid down by their Lordships of the Privy Council in the case of Balkishan v. Legge (w). 
It was there stated that in cases of this kind, what has to be determined is the in- 
tention of the parties at the time the transaction was entered into, and in order to 
ascertain this intention it was ruled that regard might be had to the surroun din g 
circumstances, which shew how the language of the documents to be construed was 
related to the then existing facts. On the other hand, it was definitely ruled that 
no oral evidence could be given by the parties in order to show what their inten- 
tion was. It is to be observed that in Alder son v. White (z) oral evidence of inten- 
tion was given on both sides. Their Lordships in the case of Balkishen v. Legge (y) 
held that this could not be done here, regard being had to the rule of evidence laid 
down in section 92 of the Indian Evidence Act. A different rule obtains in the 
English Courts for reasons set forth in Lincoln v. Wright (z) and other 
cases, owing to the Statute of Frauds. If no agreement was come to 
between the parties to carry out the transaction by deed of sale and a contract 
for repurchase before the deed of sale was executed, and the latter deed was 
only an after-thought suggesting itself after the sale had been executed and delivered, 
it would not suffice. The execution of the deed of sale and the contract of re- 
purchase would then form two separate and independent transactions, not two 


(f) Ma S«n Go v. \taung San Pe, A. I. R. (1935) 
Rang. 212 ; Mi. Gomtx v. Meghraj Singh, 
A. I. R. (1933) All. 443. 

(*) Ma Sein N yo v. Maung San Pe, A. I. R. 
(1935) Rang. 212. 

(0 Kuppa Krishna v Mhasti Goli (1931) 33 Bom. 
L. R. 633 ; Ml. Mumtax Begum v. Mi. 
Lachhmi, A. I. R. (1929) All. 174. 

(a) Muthuvelu Mudaliar v. Vythilinga Mudaliar 
(1919) 42 Mad. 407; Siiul Purshad v. 
Lxuhmi Purshad ( 1683) 10 Cal. 30 ; Dhagwan 
Sahai v. Bhagwan Din (1890) 12 AU. 

387 ; Balkishen Das v. W. E. Legge 
(1899) 22 AU. 149 ; Jhanda Singh v. Wahid- 

31 


ud-din (1916) 38 All. 570 ; Narasingerji 
Gyanagerjx v. Panuganlt Parthasaradhx 
(1924) 47 Mad. 729, 51 I. A. 305 ; Kastur- 
( hand v. Jakhia (1915) 40 Bom. 74 ; Karayan 
Ramkrishna v. V'ighneshxvar (1916) 40 Bom 
378. 

(v) Ram Charan Lai v. Dharamsingh (1923) 
46 All. 173 ; Lallaprasad v. Jagdish Naraxan 
(1926) 48 All. 787; Mathura Kurmx v 
Jagdeo Singh (1927) 49 AU. 405. 

[xv) (1899) 22 AU. 149, 27 I. A. 58. 

*) (1858) 2 De. G. &c J. 97, 44 F.. R. 924. 

(y) (1899) 22 All. 149. 27 1. A. 58. 

(*) (1859) 28 L. J. Ch. 705. 45 E. R. 6. 
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connected and interdependent parts of one and the same transaction (a). The 
converse of the proposition is not necessarily true. The Full Bench of the Madras 
High Court in Muthuvelu Mudoliar v. Vythilinga Mudaliar (6), held that their 
Lordships did not mean to lay down that if there was a single settlement and the 
two documents were connected and interdependent, it necessarily led to the in- 
ference that there was a mortgage and not a sale. The Bench thought that all that 
was said was, that an essential requisite for construing such documents as a mortgage 
was, that they should be dependent upon a single arrangement, and not that such 
a test was a conclusive criterion of the transfer being a mortgage. These were the 
observations in a later case by the Allahabad High Court (c). In Maungh Kyin 
v. Ma Shwe La ( d ), the Judicial Committee pointed out that a considerable body 
of authority (e) which had decided on the principle laid down in Lincoln 
v. Wright (/) that notwithstanding section 92, evidence was admissible to shew the 
acts and conduct of the parties to such deeds as inconsistent with the absolute trans- 
fer of the property and consistent with the true nature of the transaction having 
been one of mortgage or transfer of mortgage, definitely ceased to be binding after 
the judgment in Balkiahen v. Legge (g). The Privy Council decisions lay down 
that in cases in India not governed by Bengal Regulation XVI of 1806, instruments 
of this kind are to take effect according to their tenor, unless it appears from the 
terms of the instrument or surrounding circumstances excluding oral evidence of 
intention as inadmissible, that the intention was to effect a mortgage. The cases 
before their Lordships of the Privy Council except the Madras one, were cases of 
deeds not governed by the Transfer of Property Act. In Situl Purahad'a ( h ) case, 
though the documents were of the same date, full price had been paid. 

4 

In Bhagwan Sahai'a (t) case where the suit was brought more than 60 years 
after, the burden lay heavily on the person alleging that the transaction was not 
what, on the face of it, it appeared to be. On the other hand, in the cases of Ram 
Saran Lai v. Ainirta Kuar (j) and Balkiahen Daa v. Legge (k), though there were 
separate documents of the same date, the transactions were held to be mortgages. 
In Jhanda Singh' a (/) case the transactions, which were at an interval of seven days, 
were challenged after 60 years. There the question for determination was whether 
a deed of sale dated 28th August 1862 acted upon as such ever since, and a deed of 
agreement dated 6th September 1862 by the vendees to resell upon conditions which 
were not availed of and lapsed, should be held to be a mortgage by a conditional 
sale with a right of redemption, or an out and out sale with a contraot to repur- 
chase, the J udicial Committee held the latter. Even in the Madras case (m) 
which was under the Transfer of Property Act, the Privy Council disposed of the 
same with no reference to any oral evidence other than that of surrounding circum- 
stances such as was clearly required to shew in what manner the language of the 
document related to existing faots. Undoubtedly, therefore, the real intention is 
the primary question. 


(a) lhanda Singh v. Wahid-un-din (1918) 38 All. 
570 (P. C.). 

lb) (1919) 42 Mad. 407. 

(c) Mathura Kurmi v. Jagdeo Singh (1927) 49 AIL 
405. 

Id) (1918) 45 Cal. 320, 44 I. A. 236. 

(«) Bahtu Laxman v. Govind Kanji (1880) 
4 Bom. 594; Hem Chunder Soor v. Rally 
Churn Das (1882) 9 Cal. 528; Rahhen v. 
Alagappudayan (1893) 16 Mad. 80; 

Preonath Shaha v. Madhu Sudan (1898) 25 
Cal. 603; Khankar v. Ali Hafea (1901) 28 


Cal. 256; Mahomed Ali Hoosain v. Naxar 
Ali (1901) 28 Cal. 289. 

(/) 1859) 4 De. G. & J. 16. 

S) »899) 22 All. 149, 27 I. A. 58. 

*) 1883) 10 Cal. 30, 10 I. A. 129. 

») 1890) 12 All. 387, 17 I. A. 98. 

J) 1890) 3 All. 369. 

h) 1890) 22 All. 149, 27 I. A. 58. 

l) (1918) 38 All. 570. 

m) Narstngerji v. Panuganli (1924) 47 Mad. 729, 

51 I. A. 305. 
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Though the Privy Council cases doalt with transactions before the Transfer 
of Property Act was passed, the Act has made no difference in the law on this sub- ' 
ject (n). Balkishen Das v. Legge Jo) has been foUowed in numerous cases since (p } . 
After a lapse of 30 years the Court requires cogent evidence to induce it 
to come to the conclusion that the instrument is not what it purports to be (o). 
This remark of Lord Cranworth was relied on where a suit was instituted 44 
years after the period fixed for redemption had determined (r). Intention- is a 
material factor in testing whether the transaction is a sale or mortgage (s). 

Difference between a mortgage by conditional sale and a sale with an option to 
repurchase. The question whether a deed or deeds together constitute a mortgage 
by conditional sale or out and out sale with a contract of repurchase, is an extremely 

n d 7 n Y nd T 81 VG3 n8e t0 C ° n3iderabl ° Acuity in distinguishing which 
if the two transactions such deed or deeds constitute. In Balkishen v. Leans (t) 

a case before the Transfer of Property Act, the respondent sued for redemption of 

an a eged mortgage of 4th February 1873, on which date he executed to the 

appellant s bankers a deed of sale of his estate, the price stated being Rs. 1,50 000 

tiTZt t r 8 , T*? ° n th ° 8ame day by tho aad bore oven date 

Wk t , ! y the bank6rS agr6 ° d that th0 >- "°uld sell the property 

ertei tV, re3p ° ndant lf ho paid 011 lat ° l Man* 1870, a sum of Rs. 1.60,000 and 
ertam other expenditure incurred on the factories. The Privy Council held that 

the case must be decided on a consideration of the conte, its of the documents with 

such extensive evidence of surrounding circumstances shewing in what manner 

the language of the document related to existing facts. The oral evidence of 

intention was held not admissible under section 92 of the Indian Evidence Act 

of In*a TAT th6En f Sh COUrtS ° £ a " m ' 1 ha ' a application to the law 
of India as laid down m the Acts of the Indian Legislature. They, however held 

and U TtTTte th ° SeC ° nd d8ed gaV6 th ° tranBactio “ thp <*arac.er a mortgage 

and if be to some extent a mortgage, may well be held so entirely. Therefore 
tte transection was intended to be held to be a mortgage of conditional sa.e The 

* " bBtW ®° , ‘ a m °rtgage by conditional sale and a transaction which merely 

amounts to a sale with an option to repurchase, depends upon the construction to 
e placed on the two deeds by which the transaction is generally carried out 

STJZr ‘‘ b T 1 ' lt ! 1 COnVeyanCO COIltaimn « nothi "g to shew that the relation 

a “ d credl,<>r 6X,3ted botwoe " ‘he parties, docs not cease to be an 
absolute conveyance, and become a mortgage merely on the ground of the existence 

° an a S roem ont giving the vendor a right to repurchase (u) Whom ti 
t on was carried out by two deeds, the first beingTn absolute sate and In'rt °' 

mererkinI d ° 0Um d ent ,T eX “° UU!d Wh6r ° by th ° P^l.asor as a ’matter of fa“« 
ercy, kindness and indulgence stipulated to cancel the deed if * 

purcha se-money was paid within 10 years, during which time ho was te remain t 

8 aarsbfi. tu . 42 uid - 4 ° 7 - 


(o) , ^ ^ 

(p) Kau-un-jtissa v. fianif-un-nissa (1905) 27 AIL 

Vv> \ T n k .? ram Ram ckand (1902) 26 Bom. 

v. Ramchandra (1906) 30 Bom. 
119; Sowana v. Gadigeya (1911) 35 Bom. 

v - Sheik Jamal (1913) 17 

raj^'l 19021°?S : v ‘ Subba ' 

pit Mad. 7; Mottayappan v. 

v wThL l l 38 ,^- 226 : Jhsnda Singh 

( ‘ 9,6 L 38 AU - 570 : Mathura 
Jf^S**** (1927) 49 AU. 405: 

729 Si *r J a V X anU r nli < 1924 > 47 Mad. 
119161 an' n 305 -, ; . Kas } urcka »d v. Jakhia 
#!! 6 .m t , B °oa'a 74; Madhavrao v. Sahtb 
Kao (1915) 39 Bom. 119; Muthuvtluv. 


(?) 


Vythtlxnga (1919) 42 Mad. 407; Maung 

\ ’Ji? W A 4 hwe . - La J ,9,8 > -15 Cal. 320. 
L r A 10 2 j{f.- ( ,90 °) 2 Bom. 

(19?3,60 Cal l67 V ’ Vtirali Khan 

Al t"Tl ZOO 1 * (1858) 2 DC ' G - & J- 97. 

(f) ./Wa Singh v. Wahid-ud din (1916) 38 AIL 

"Wft-s t/r v - "<• *“**»•■. a. i. r. 

a (VssVi Dc G & J 97 

Unc°,nLe 2 Vy. 

W*Zgon Company (1888) 13 A. C. 554 
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S. 58 possession, collect the rents and enjoy the profits and be liable for loss and not 
• claim any interest from the vendors, who were not to demand any profit from him 
after the expiry of the term, but in case the whole principal was not paid the 
vendors should not be able to cancel the sale by payment of the principal, the docu- 
ment was construed to be a sale and not a mortgage ( v ). But two documents executed 
on the same day, the first a sale out and out subject to the terms of the deed, and 
an agreement executed by the purchaser for reconveyance, were construed as a 
mortgage by conditional sale (w). If the agreement to repurchase is executed on 
the same day, giving the vendor a right of repurchase within a definite time at the 
same price, the transaction is a sale and not a mortgage (x). 

The best test in such cases is existence or non-existence of power in 
the original purchaser to recover the sum named as the price of the repurchase- 
Tried by this test, if there is no such power there is no mortgage ( y ). The trans- 
action may be regarded as a sale and not a mortgage if the two deeds were separately 
stamped and were registered on different dates ( 2 ). In such cases it is necessary 
to consider whether the conveyance, and agreement in substance, represent one 
transaction, or whether the transferor was really content to have a mere voluntary 
and gratuitous promise from the transferee which he could not enforce against the 
transferee’s will, or whether he intended to convey the property subject to the 
conditions of retransfer, in which case there would be consideration passing from 
either party. A voluntary promise to reconvey unsupported by consideration 
would be void as a contract (o). Though described as a sale a transaction is neverthe- 
less a mortgage, if the apparent purchaser treats the consideration money as a 
continuing debt, or where the instrument gives him a right to recover the money 
with interest, or the sum paid is less than the value of the property or the vendor re- 
mains in possession (6). Where on a sale and resale in 1892, possession remained with 
the vendors since 1895 as tenant of the purchaser, who paid the assessment of the 
land which was transferred to the name of one of the vendors in the revenue records ; 
coupled with inadequacy of price, the transaction was regarded as a mortgage by 
conditional sale (c). The plaintiff executed in favour of the defendants a deed 
of sale for Rs. 2,500, a major portion of which consisted of old debts. Simultane- 
ously with this an agreement to reconvey was made on payment of the said sum 
by a specified date together with repayment of sums paid as further loans with 
interest. The third document was a lease by which the vendor became tenant 
for 10 years at an annual rent of Rs. 287 made up of Rs. 62 as assessment and 
Rs. 225 reserved as rent representing 9 per cent, interest on the sum of Rs. 2,600. 
The transaction was held in reality a mortgage by conditional sale inasmuch as 
the apparent price of Rs. 2,500 was not the real price, but treated as a continuing 
debt botweon the parties, the property being its security ( d ). In Mathura Kurmi 
v. Jagdev Singh (e), a deed of sale was accompanied by an agreement of even date 
whereby the purchaser gave the vendor an option to repurchase within seven years 
from the date of tho sale provided the purchase-money was not borrowed. Before 
this transaction the relation of tho parties was that of a creditor and debtor. It 


(») Bhagwan Sakai v. Bhagwan Din (1890) 12 All. 
387, 27 I. A. 58. 

(w) Wajid-Ali Khan v. Ska/akal Husain (1911) 
33 All. 122. 

(*) Ghulam Nabi Khan v. Nias-un-nissa (1911) 
33 All. 337. 

(y) Jhanda Singh v. Wahid-ud-din (1916) 38 All. 
570. 

( 1 ) Jhanda Singh v. Wahid-ud-din (1918) 38 All. 


570. 

(a) Mathura Kurmi v. Jagdeo Singh (1927) 
49 All. 426. 

E Maruti v. Balaji (1900) 2 Bom. L. R. 1058. 
Madhevrao v. Sahtbrao (1915) 39 Bom. 119. 
Kasturchand v. Jakhia (1916) 40 Bom. 74; 
Maruti v. Balaji (1900) 2 Bom. L. R. 1058. 
(s) (1927) 49 All. 405. 


I 


SEO. 58.] INDICIA OF MORTGAGE. 


485 


was held that the documents and circumstances shewed that the transaction was 
a mortgage by conditional sale. Where a sale deed by three was followed more than 
two months after by an agreement in favour of one of them giving the right of 
purchase which was subsequently assigned to the plaintiff, it was held that the sal« 
deed and agreement not being between the same parties and being independent 
transactions, could not be construed as constituting a mortgage (/). Such a right 
is personal and not alienable (g). Where the grantor and grantee dealt, with 
knowledge, that the property belonged to a third person who was not a party to the 
deeds, it was held that section 92 of the Evidence Act was not a bar to the admission 
of evidence to shew the fraudulent dealing with a third person’s property (/•). In 
Naraingerji v. Panuganti (i). the inadequacy of price, the fact that time was 
not of the essence of the contract, reinforced by provisions such as the reservation 
of minerals and mineral rights, the covenant for indemnity and the inconsistent 
provisions as to actual time limited for the exercise of the vendor’s right to re- 
purchase, led the Privy Council to regard it as a mortgage. A transaction is not a 
mortgage where there is nothing to shew that the relation of debtor and creditor 
continued to exist, and there is nothing about interest or its equivalent, and the price 
is fair and a very long period has been allowed to elapse before action ( j )• The 
test applied by Lord Manners in Goodman v. Grierson (k) was. “ are the remedies 
mutual and reciprocal ? Has the defendant all the remedies a mortgagee is entitled 
to.” Summed up, the following may be regarded as indicta of a mortgage : 

Inadequacy of consideration of the apparent sale (I), possession remained with 
the vendor (m), the purchase price was in its origin a debt and continued as such (*»), 
assessment paid to Government by the debtor both before and after the apparent 
sale (o), interest taken in the guise of rent (p), the purchaser to reconvey within a 
certain date whenever the vendor elected to make payment (q), whether with 
or without interest (r), provision for accountability between the parties (s), trans- 
actions disclose mutuality of remedies as the Courts have ordinarily held to be 
characteristic of the relation between mortgagor and mortgagee (t), provisions in 
the deed suggesting an inference that the creditor looked to the recovery' of his 
money and not to the ownership of the land (u). After the amendment which is 
not retrospective (t>), one is guided by the proviso to the section in the construction 
of such deeds. 


(/) Sitalprasad v. Luchmi Prasad Singh (1883) 
10 Cal. 30, 10 1. A. 129. 

(g) Uthandi Mudali v. Ragavachari (1906) 29 Mad. 

307. 

( h ) Maung Kyin v. Afa Shwe La (1918) 45 Cal. 

320, 44 1. A. 236. 

i) (1924) 47 Mad. 729, 51 I. A. 305. 
i) iff. Mumtaz Begum v. A/1. iMchhmi , A. I. R. 
(1929) All. 174. 

( k) (1840) 2 My. & Cr. 303. 

(/) Maruti v. Balaji (1900) 2 Bom. L. R. 1058; 
Mahdevrao v. Sahebrao (1915) 39 Boro. 
119 ; Kasturchand v. Jakhia (1916) 40 Bom. 
74 ; Balkishen Das v. M\ F. Legge (1899) 
22 AU. 149, 27 I. A. 58 ; Narastngerji v. 
Panuganti (1924) 47 Mad. 729, 51 1. A. 
305 ; Kuppa Krishna v. Mhasti Goli (1931) 
33 Bom. L. R. 633. 

(#«) Maruti v. Balaji (1900) 2 Bom. L. R. 1058; 
Mahadevrao v. Sahebrao (1915) 39 Bom. 
119 ; Kasturchand v. Jakhia (1916) 40 Bora. 
74 ; Kuppa Krishna v. Mhasti Goli (1931) 
33 Bom. L. R. 633. 

(n) Maruti v. Balaji (1900) 2 Bom. L. R. 1058; 
Kasturchand v. Jakhia (1916) 40 Bom. 74 ; 
Wajid Alt v. Skafakat (1911) 33 All. 122; 
Mathura Kurmi v. Jadev Singh (1927) 
49 All. 405; Balkishen Das v. W. F. Legge 


(1899) 22 AU. 149, 27 I. A. 58; Jhanda 
Singh v. Wahid-ud-din (1916) 38 All. 570; 
Gurunath v. Yamanava (1911) 35 Bora. 
258; Kuppa Krishna v. Mhasti Goli (1931) 
33 Bom. L. R. 633; Ganesa Mudahar v. 
Ganasikhamani (1924) 47 M. L. J. 385. 

(o) Madhevrao v. Sahebrao (1915) 39 Bora. 119; 

Kasturchand v. Jakhia (1916) 40 Bora. 74 . 

(p) Maruti v. Balaji (1900) 2 Bom. L. R. 1058; 

Madhevrao v. Sahebrao (1915) 39 Bom. 119 ; 
Kasturchand v. Jakhia (1916) 40 Bom. 74. 
(< 7 ) Maruti v. Balaji (1900) 2 Bom. L. R. 1058; 
Madhevrao v. Sahebrao (1915) 39 Bom. 119 ; 
Kasturchand v. Jakhia (1916) 40 Bom. 74 ; 
Mathura Kurmi v. Jadev Singh (1926) 
49 All. 405; Balkishen v. Legge (1899) 
22 A1I. 149, 27 I. A. 58; Xarasingerjt 
v. Panuganti (1924) 47 Mad. 729, 51 1. A. 
305; Jhanda Singh v. Wahtd ud -din (1915) 
38 AU. 570. 

(r) Kuppa Krishna v. Mhasti Goli (1931) 33 Bom. 

L. R. 633. 

(s) Kasturchand v. Jakhia (1916) 40 Bom. 74. 

(t) Kasturchand v. Jakhia (1916) 40 Bom. 74. 

(u) Kasturchand v. Jakhia (1916) 40 Bom. 74. 

(t>) A/a Sein Ngo v. Maung San Pe % A. I. R. 
(1935) Rang. 212; ML Gomti v. Sleghrat 
Singh, A. 1. R. (1933) AU. 443. 
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jS. 58 Mortgage by conditional sale. — A contract of mortgage by conditional sale is a 

form of security known under various names throughout India, as kut kubala or 
4 conditional bills of sale ’ in the Presidency of Bengal (w ) ; as muddatakriyan in 
Madras (x ) ; as gahan lahan in Bombay, Central Provinces and the Mahratta 
country (y) ; as bai-bi-waja in Allahabad (z) and the Central Provinces (a) ; as 
peruarthum confined to one or two taluks of Malabar (b). This is a security 
which by the ancient law of India, which must be taken to prevail in every part 
of India, when it has not been modified by actual legislation or established practice, 
is enforceable according to its letter, whether evidenced by one instrument or two 
separate instruments and whether or not the transaction appears on the face of the 
deed, in its inception, to be a mortgage. The essential feature of this mortgage is 
that on the breach of the condition of repayment, the contract executes itself and 
the transaction is closed and becomes one of absolute sale without any further 
act of the parties or accountability between them (c). This form of security has 
Jong been common in India. The fact is mentioned in Bengal Regulation I of 1798. 

This form of mortgage was introduced to enable Mahomedans to lend money 
at interest contrary to the precept of the Mahomedan Law and to obtain security 
for the repayment of the principal and interest. There are three varieties of these 
mortgages prescribed in the Act. It may be effected in different ways, as, for 
instance, by a deed which purported to assign the property absolutely, but which 
contained a stipulation for a right of repurchase, or by two contemporaneous deeds, 
one of which purported to effect an absolute and unconditional sale, and the other 
of which was an agreement, that the apparent vendor should have a right of 
repurchase. As a rule, the common lump price, mentioned in each of such 
deeds, does not represent the actual price paid by the apparent vendee, but 
that price plus interest calculated, frequently at a usurious rate, for the period 
during which it is agreed that the right of repurchase should subsist, an arrange- 
ment which could hardly be consistent with such a transaction being one of an 
absolute sale and not one in the nature of a mortgage (d). Both deeds should be 
registered (c). There is no personal covenant for payment attached to such a 
mortgage (/). The mortgage is foreclosed without any proceedings being adopted 
by tho mortgagee. The equity of redemption is extinguished as soon as default 
takes place. 


Regulations governing redemption.— Incidents of this mortgage, as above 
described, wero altered in the Presidency of Bengal by Bengal Regulation I of 
1798 and XVII of 1800, as thoro the possible mischiof that might result from leaving 
mortgages by conditional sale to take effect according to their tenor became 
apparont early, and tho Legislature stepped in to apply a remedy. 


By Bengal Regulation I of 1798, entitled V a regulation to prevent fraud and 
injustice in conditional salos of land under deeds of bai-bil-waja or other deeds of 
the same nature,” provision was made for the case of tho londor refusing to receive 


( to ) Modun Mohun Chowdhry v. A shad Ally 
liepari (1884) 10 Cal. 68, 70 ; Girwar Singh 
v. Thakur Narain (1887) 14 Cal. 730, 737. 

(*) iMkshmi v. Krishna (1875) 7 Mad. H. C. 6 
(in which form is given) ; Ramasami v. 
Samiyappanayakan (1882) 4 Mad. 179. 

(y) Ramji v. Chinks (1864) 1 Dom. H. C. 199 

! where form is given) : Bapuji v.Senanaraji 
1878) 2 Bom. 231 ; VenkaUsh v. Narayen 
1891) 15 Bom. 183. 

I Ahmad v. RahimtuUah (1882) 14 All. 195. 


(a) Goculdas Kirtaram (1874) 13 Bcng. L. R. 205. 
(5) Shekarx v. Stangalom (1876) 1 Mad. 57 (where 
the price of redemption was tho market 
value and not the amount paid.) 

(c) ihumbusawmv v. Hoosain (1875) 1 Mad. 1, 
12 I. A. 241. 

M 4l i A hn $ d Y- R^nat-ullah (1892) 14 All. 195. 
(*) Mutha V fnkaiachdapali v. Pyatida Vmkata- 
„ C ^ lp . aH ( 1904 > 27 Mad. 348. 

(/) Ualhuhtn v. Uggt (1900) 22 All. 149. 



SEO. 58.] REGULATIONS GOVERNING REDEMPTION. 


487 


the money on the day named. The borrower was empowered to deposit the amount . 58 

due on or before the stipulated date in the Dctranny Adawlut of the city or zillab 

in which the land might be situate. If the lender had obtained possession of the 

land, the principal sum only was to be deposited, leaving the interest to be settled 

in an adjustment of the lender’s receipts and disbursements during the period he 

had been in possession. By Regulation XVII of 1806 tho mortgagor under deeds 

of this description, was empowered to redeem the land at any time within one year 

after the commencement of proceedings to foreclose the mortgage or render the sale 

conclusive, provided that payment or tender be proved or deposit be made within 

tho time above specified in the manner specified in the previous Regulation. 

In the case of Pattabh i rami e r v. V encatrow ( g ) it was decided that according 
to the ancient law of India a mortgage by conditional sale was enforceable according 
to the letter or (to use the language of English lawyers) time was of the essence of 
the contract. The effect of the Regulation of 1806 was therefore to introduce into 
those parts of India to which the Regulation applied, the English doctrine of equity 
of redemption as applicable to the class of deeds referred to in it. In Madras, 
however, and in Bombay, there wore no such regulations and the Courts there 
proceeded to apply to these mortgage transactions, the equitable principles of the 
English Courts of Chancery independently of any regulation or legislative enact, 
ment. In Madras, the decisions may be divided into three groups: Down to the 
year 1858 the Madras Courts construed mortgages by conditional sale strictly, and 
on default, the mortgagee was considered to have become an absolute owner. From 
1858 to 1862 tho decisions proceeded on the view that the condition in the mortgage 
providing for forfeiture on default of payment, was in the nature of penalty and could 
not be enforced. From the year 1862 the Courts applied the equitable principles 
of the English Courts of Chancery, namely, that time was not of the essence of the 
contract. The later decisions are admittedly at variance with the earlier. They 
introduce a now principle and are not merely declaratory of a previously existing 
rule ( h ). The Madras decisions w’ere not approved of by the Judicial Committee in 
the case of Pattabhiramier v. Vencatrow (t), where the sole question for their Lord- 
ships’ determination was, whether under the law of the Madras Presidency the 
interest of a mortgagee under a deed of conditional sale did or did not become 
absolute according to the terms of the mortgage, on the failure of the mortgagor to 
redeem on or before the time specified in the instrument. There the deed contained 
a condition that on failure of the mortgagor to redeem within five years, the condi- 
tional sale was to become absolute. The mortgagor failed to redeem as provided by 
the deed and the mortgagee, without having foreclosed, sold the mortgaged premises. 

In a suit by the representative of the mortgagor against the purchaser to redeem 
tho estate, it was held that the interest of the mortgagee had become absolute after 
the expiry of five years. This decision, however, did not alter the view of the Madras 
High Court owing to a passage in that judgment, in which their Lordships stated, 

“ it must not then be supposed that in allowing this appeal, their Lordships design 
to disturb any rule of property established by judicial decisions so as to form part 
of tho law of the Forum wherever such may prevail or to affect any title founded 
thereon.” In Bombay likewise. Regulations being silent on the subject, the Courts 
followed the same view as in Madras and adopted the equitable principles of tho 
English Courts of Chancery. The Judicial Committee disapproved the course 

Jf) U 8 ?^, 13 Mo °- L A - 560. I 27 I- A- 58. 

(A) Balkiiken Dat v. Lrgge (1899) 22 All. 149, | <i) (1870) 13 Moo. 1. A. 560. 
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S. 58 °* decisions of the Madras O') and Bombay ( k ) High Courts, in the case of Thumby- 

saivmy MoodeJly v. Hoosain Rowthen ( l ), in which their Lordships said, “ From the 
year 1858 the Courts of the Madras Presidency have erroneously and in contraven- 
tion to the law of India, as declared by the earlier decisions, adopted with regard 
to this class of securities, doctrines which the English Courts of Equity have applied 
to mortgages in England.” There land was mortgaged on condition that the rents 
were to be applied in payment of Government revenue, salary of a manager and 
then in reduction of the debt. The mortgagors stipulated further to pay certain 
instalments upto a certain date and if on that date a settlement of accounts shewed 
a balance against the mortgagor, and he failed to pay the same on the date fixed, 
the mortgagee was to become the purchaser and fix the value of so much of the land 
as would satisfy such balance, retaining his right to sue the mortgagor personally 
for any further sum that might remain due, owing to the whole of the land as valued 
proving insufficient to satisfy such balance. It was held that the contract was 
not a mortgage by conditional sale. This form of mortgage was made to assume 
the appearance of a sale under various names in India to enable Mahomedans, 
contrary to the precepts of their religion, to lend money at interest and obtain 
security for principal and interest. In no true mortgage by conditional sale will 
any debt be apparent. It would be idle, therefore, to criticize such mortgages by 
reference to the essential conditions of a mortgage in the English sense of the word. 
A stipulation for repurchase will not of itself convert a case of sale into one of mort- 
gage. To make a mortgage there must be a debt (in). 

44 On a certain date ” and 44 such payment.” — The expression “ on a certain 
date ” refers to the default and not to the payment of the mortgage-money, while 
the expression 44 such payment ” refers only to the payment of the mortgage - 
money (n). In a Calcutta case Maclean, C. J., said, 44 It is not necessary to decide it 
finally, but I do not think that there was any 'certain date ’ of payment within the 
meaning of sub-section (c) of section 58 and that is an essential element in a mort- 
gage of conditional sale " (o). This was mere obiter and the Madras High Court 
refused to follow it. 


Personal covenant. — In such a mortgage it is not necessary that the mortgagor 
should make himsolf personally liable for the repayment of the loan ( p ). But by 
special agreement or local custom, the mortgagor may confer on the mortgagee the 
option of recovering the money from the mortgagor personally (q). The very 
definition is opposed to such a construction, for the mortgagee takes the property 
in lieu of his debt and interest upto a certain date. 


Limitation. — A suit to redeem a mortgage by conditional sale is governed by 
articlo 148 of the Limitation Act, 1908. A suit for foreclosure of a mortgage by 
conditional sale is governed by articlo 132 and not by artiolo 147 of the second 


(/') Venkata v. Parvati (1863) 1 Mad. H. C. 460; 
V enkatachellam v. Tirumala (1864) 2 Mad. 
H. C. 289; Raja Lakshtm v. Krishna 
Bhupati (1869) 7 Mad. H. C. 6. 

(A) Ramji Chinto (1864) 1 Bora. H. C. 199 ; 
Anandrav v. Ravji (18G8) 2 Bom. H.C. 214 ; 
Shankarbhai v. Kassibhai (1872) 9 Bom. 
II . C. 69 ; Kaishnaji v. Ravjt (1872) 9 Bom. 
H. C. 79 ; liapuji v. Senavarji (1877) 2 Bora. 
231: Ladu v. Babaji (1883) 7 Bom. 532; 
Mahomed v. Jijibhai (1885) 9 Bora. 524; 
Ramchandra v. Janardhan (1890) 14 Bom. 
19; Abdul Rahim v. Madhavrav (1890) 
14 Bom. 78. 

(/» (187511 Mad. 1 12 1. A. 241. 


(m) Vasudeo v. Bhau (1897) 21 Bom. 528. 

(n) Padmanabha v. Sitarama, A. I. R. (1928) 

Mad. 28. 

(°) Kinuram v - Nit >' f Chunder (1907) 11 C. W. N. 

(. P ) Bathishen v. l.egge (1900) 22 All. 149 ; Rama- 
samt v. Samtyabpanayakan (1882) 4 Mad. 
179 ; Haji Mahomed v. Ramappa (1929) 
25 Nag. L. R. 187 ; Kundanmal v. I Vasudeo 
(1922) 19 Nag. L. R. 67 ; Goviud v. Jagan- 
nath (1915) 12 Nag. L. R. 19; PM v. 
Gregory (1925) 52 Cal. 828. 

(q) Ramasami v. Samiyappanayakan (1882) 
4 Mad. 179. /' • 
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schedule of the Limitation Act (r). But the Madras (*) and Bombay (/) High Courts 
have held that article 147 applies; so also the Courts of the Central Provinces (u). 
In a Madras case ( v ) dealing with a single mortgage, the Privy Council made certain 
observations with regard to the application of article 14 1 . Their Lordships stated 
that there were two views under the Limitation Act of 18 < < which was then in force. 

According to one view, article 147 applies to ©very suit by a mortgagee in which 
he asks either for foreclosure or for sale. According to the other view, article 147 
applies only to the class of mortgages (English mortgages) in which the suit may be, 
and in fact always is, brought for “ foreclosure or sale while article 132 means 
what the corresponding articles meant before.’ According to this view, the con- 
struction of article 147 is restricted to those class of cases, where the suit can be and 
always is brought for “ foreclosure or sale.” But in cases where the suit is ” for 
foreclosure ” or “ for sale ” then article 132 applies. But this was not the point 
to be decided by their Lordships in that case. There was nothing in Act IX of 
1871 corresponding to article 147 of Act XV of 1877, enacting a period of 60 years 
for a suit by a mortgagee for foreclosure or sale, nor was there in Act XT \ of 1859 
which preceded it, any provision for suits for foreclosure. I'oreclosure took place 
by virtue of legislative enactment on the expiry of the year of grace (see Regula- 
tion XVII of 1800) and a claim of that kind under a mortgage was treated as a suit for 
possession of immoveable property and was governed by clause 12 of section 1 of 
Act XIV of 1859, and later by article 132 of Act IX of 1871. Article 147 of Act XV 
of 1877 was enacted to apply to mortgages in the English form where foreclosure 
or sale was asked for and that article should be read distributively. 

Onus.— The section has not the effect of raising a presumption that a sale with 
an agreement to reconvey, is a mortgage (to). It is on the party contending that 
a document, prima facie, connoting an absolute sale, is really a mortgage, to pro\e 
his contention (x). There is no presumption in favour of a mortgage by conditional 
sale (y). An opposite view is taken in Allahabad (z). A stipulation for repurchase 
will not of itself convert a case of sale into one of mortgage (a). 


Possession. — It is generally, though not universally, accompanied by the 
delivery of possession to the mortgagee, with permission to enjoy the usufruct 
oither in lieu of or in part-payment of, the interest (5). Whan wrongfully dispossess- 
ed, he may recover possession by a suit brought within time though his remedy for 
foreclosure bo barred by limitation. The possession recovered is subject to the 
mortgagor’s right of redemption (c). 


Waiver or acquiescence. — A mortgagee lent Its. 30.000 on the security of certain 
property. Inter alia, it was provided that the mortgagee should have possession 


and take the profits in lieu of interest. 


(f) Sheoram v. Babu Singh (1926) 48 All. 302 ; 
Balaram v. Manila Pass (1907) 34 Cal. 941 ; 
Giruar Singh v. fhakur Narain Stngh 
(1887) 14 Cal. 730; Xilcomal Pramanxck v. 
Kamini Kwmar Basu (1893) 20 Cal. 269; 
Shib Lai v. Ganga Prasad (1884) 6 All. 
551 contra . 

(i) Xarayan Ayyar v. I'enkalaramana A war 
(1903) 25 Mad. 220. 

f) Patio v. Vithu (1896) 20 Bom. 408. 
a) Gashi Ram v. Du l k hand (1887) 2 C. P. L. R. 
•57 ; Jagmohan v. Chaita (1893) 8 C. P. L. R. 
65; Murat Singh v. Ram Lai (1893) 8 C. P. 
L. R. 83; Mahomed Amir v. Jan Patel 
, % 0897) 12 C. P. L. R. 26. 

(v) Vasudeva Mudaliar v. Srinivasa Pillai (1908) 
30 Mad. 426, 34 I. A. 186; Gaya Pin v. 
Jhummati Lai (1915) 37 All. 400. 


The mortgagee took no possession nor 


(w) Muthuvelu Mudaliar v. Vythxlinga Mudaliar 

(1919) 42 Mad. 407; Sarsingerji v. Panu - 
ganti Parthauirathi (1924) 47 Mad. 729, 
733, 51, 1. A. 305. 

(x) Ganesa Mudaliar v. Ganasikhamanx (1924) 

47 M. L. J. 385. 

(>•) Ganesa Mudaliar v. Ganasikhamanx (1924) 
47 M. L. J. 385. 

(r) Man Singh v. Guman Singh . A. I. R. (1929) 
All. 619; Ram Phani v. Ram Rxkh (1931) 
53 All. 607. 

(a) Ghulam Xabi v. Xiaz-un-nissa (1911) 33 AH. 

337 ; Bhagxcan Sahai v. Bhagwan Pin 
(1890) 12 All. 387. 

(b) Ramasami v. Samiyappanayakan (1882) 

4 Mad. 179; Ammanna v. Gurumurths 
(1893) 16 Maul. 64. 

(c) A man Alii v. Azgar AH Mia (1900) 27 Cal. 185 
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; ; S. 58 recovered the moneys for nine years, during which time no interest was paid. The 
creditor’s inaction was construed as a waiver of the provisions for securing interest 
and the transaction was regarded as simply one of loan for a specified period at the 
agreed rate of one per cent, per mensem (d). 

Rights of the parties. — Under a mortgage by conditional sale the mortgagor has 
a right to redeem (e). The remedy of the mortgagee is foreclosure, not sale, if the 
terms of the mortgage entitle him to foreclose (/). Prior, however, to the Transfer 
of Property Act, this matter was regulated by Bengal Regulation XVII of 1806. 
In places where this Regulation applied, the mortgagee has a right to take legal 
proceedings with a view to foreclosure, and that foreclosure he could have obtained, 
if after proper steps had been taken, the mortgagor had failed to redeem within the 
time limited for the purpose by the terms of the Regulation (g). In the provinces, 
however, where this Regulation was not in force, as has already been pointed out, 
the mortgage executed itself (/*.). 

Mortgagee taking possession without foreclosure proceedings. — A mortgagee 
by way of conditional sale is entitled to adopt foreclosure proceedings, but he has 
no right to take possession of the property without proceedings prescribed by law. 
Where, therefore, the representative of a mortgagee entered into possession he 
was held to bo a trespasser and the heirs of the mortgagor were entitled to sue him 
for ejectment as 9uch (t). 

Punjab. — A sale deed and a contemporaneous agreement to reconvey constitute 
a single transaction which amounts to a mortgage (j). 


Section 58 (d) : Usufructuary Mortgage. 

Amendments. — By Act 20 of 1929 two changes have been made in the section : 

(1) To clarify the anomalous result which followed owing to the conflict of 
decisions of the various High Courts on the question of possession, the words “ or 
expressly or by implication binds himself to deliver possession ” have been inserted. 

(2) To render the definition of usufructuary mortgage more exhaustive, the 
words, “ or any part of such rents anti profits and to appropriate the same ” have 
been added. Amendments to section 58, clause (d), are not retrospective (k). 

In a usufructuary mortgage. — Possession — 

(1) is delivered 

(2) or agreed to be delivered expressly or by implication 

(3) and to be retained till payment of the mortgage -money. 

The rents and profits or any part thereof are : — 

(1) To bo received, and 

(2) appropriated 

in lieu of : — 

(a) interest, or 

(b) mortgage-money, or 


(d) Ganga Sahai v. jMchman Singh (1880) 8 All. 
to 104. 

Is) See. 00 of the Act, Code of Civil Procedure, 
O. 34, rr. 7 and 8. 

(/) Sec. 07 of the Act, Code of Civil Procedure, 
O. 34, rr. 2 and 3: Kalika v. Ajudhia 
(1920) 51 All. 780 ; Venkalasami v. Subra- 
manya (1888) II Mad. 88; Haji Mahomed 
v. Ramappa (1920) 25 Nag. L. It. 187. 

(f) Hub AH v. Waiir-un-nissa (1900) 28 All. 496, 


33 I. A. 107. 

(h) Thumbusatomy v. Hossain Rowthen (1875) 
1 Mad. 1. 

(») Hub AH v. IKaiir-uii-nissa (1906) 28 All. 

490 (P. C.) 33 1. A. 107. 

0) Amir v. Ittdar Singh, A. I. It. (1934) Lah. 453. 
(A) Ram Khilawan v. Ghulam Husan, A. I. R. 
(1933) Oudh 35: Mt. Gomli v. Mtghraj 
Singh (19331 A. L. J. 907 ; Ma Sein Ngo 
v. Maung 6 as Ps, A. 1. R. (1935) Rang. 212. 
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(c) partly interest, or 

(d) partly mortgage-money. 

The mortgagee is called a usufructuary mortgagee. No time is fixed and there is 
no personal covenant. 

Different kinds of usufructuary mortgages. — There are four kinds of usufruc- 
tuary mortgages mentioned in section 58 (d). First, the transaction is one in which 
the usufruct is taken wholly on account of interest and the mortgagor is entitled 
to redeem on payment of principal. Secondly, the usufruct is appropriated towards 
both interest and principal, so that when the debt is paid off. the mortgagee must 
reconvey without payment by the mortgagor (l). Thirdly, a part of the usufruct 
is taken for interest so that the mortgagor redeems on payment of the principal 
and balance of interest. Fourthly, the usufruct is taken to wipe off a portion of 
the interest and principal, so that the mortgagor redeems on payment of the balance 
due both on account of interest and principal (m). The third kind contemplates 
the usufruct to be less than the agreed interest, while in the fourth case it is contem- 
plated to exceed the interest. In the first two cases no term is fixed, while in the 
other two a term may be fixed though it is not essential. In the last two the mort- 
gagor undertakes to pay the balance so that there is a personal covenant to pay. 
It is known in Madras as bhogycullii (n), in Bengal as bhagbandak or battdaknama ( o ) 
or Hudbharna (p), in Malabar as otli ( q ), in Kanara as iladarawara , the mortgagee 
being in possession and taking rents and profits in lieu of interest and the security 
carrying a right to redeem, but none to foreclose. The iladaratuara, mortgagee 
pays the Government revenue (r). In the Punjab it is known as a Ickha mukhi 
mortgage («). An express statement that the mortgagee shall receive the rents 
and profits and appropriate them in lieu of interest is not necessary (0* The Privy 
Council observed that under such a mortgage, the mortgagee takes his chance of 
the rents and profits being greater or less than the interest, which might have been 
reserved by the bond and the mortgagor is entitled to redeem on payment of tho 
mortgage-money (u). Known as tho vivurn vadium or the Welsh mortgage in English 
Law, or the bhoga batulukomoi Hindu Law, it is for an indefinite period in which there 
is no contract, expressed or implied, on the part of the mortgagor to repay the debt 
though he is at liberty to redeem (t>). As to setting profits against interest, in a 
Wolsh mortgage notwithstanding agreement, the Court will direct accounts where 
tho profits exceed tho interest (tt>). A usufructuary mortgage may be made by a 
mortgage deed together w r ith a lease, whereby the mortgagor becomes tenant of tho 
mortgagee so that the mortgagee instead of taking actual possession, grants a 
lease to the mortgagor for a rent equivalent to interest payable on the mortgage, 
tho lease being adopted as a mode of payment of interest on tho mortgage-money. 
In such a case, the mortgage and the lease form one transaction, viz., that of 
usufructuary mortgage, the lease providing the manner in which the usufruct is 
to be taken in lieu of interest. As under the terms of the mortgage, tho 


i t) See sec. 62 (a) of the Act. 

») See sec. 62 (b) of the Act. 
n) Lakshmi v. Ramappa (1863) 1 Mad. H. C. 70. 
°) I than Chandra v. Su/a.i Bibi (1871) 7 Deng. 
, L- R- 14. 

(P) Luchmeshar v. Dookh Mochan (1897) 24 Cal. 
. 677. 

(7) Fdathil Itli v. Kopashon Nayar (1863) 1 Mad. 
H. C. 122; Kutnini Ama v. Pakratn (1863) 
1 Mad. H. C. 261 ; Alt Husain \ . Nillakandan 
Nambudri (1863) 1 Mad. H. C. 356. 

1 "layularayar v. subbaraya Bhat (1863) 1 Mad. 
H. C. 81 fnote! ; Perlathail Subba Rau v. 
Mankude Narayana 1881) 4 Mad. 113. 


(s) Khandu Lai v. Fatal (1920) 1 Lah. 89 ; 

Karam ('hand Shera, A. I. K. (1931) 
Lah. 498. 

(t) Kandula Venkiah v. Donga Pallaya (1920) 

43 Mad. 589. 

(a) Partab Bahdur Singh v. Gajadhar Dakhsh 
Singh (1902) 24 All. 521, 29 I. A. 148. 

( v) Chaihu v. Kvnjan M889) 12 Mad. 109, 112 ; 
B. Dorappa v. K. Mallikarjunudu (1868) 
3 Mad. H. C. 363. 

( u’) Fulthofpe v. Foster (1687) 1 Vern. 477, 23 E. R. 
602 Manlove v. Bale (1688) 2 Vcrn. 84, 
23 Ii. K. 664 ; distinguished in Aldtrson v. 
White (1858) 2 De. G. & J. 97. 
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mortgagee is entitled to remain in possession until the principal amount and in- 
terest are realized, he has a right to continue in possession so long as interest payable 
to him is in arrear, and the mortgagor is not entitled to redeem without payment 
of the arrears of rent which is equivalent to interest. The lease money qua lease 
money is not a charge on the mortgage property, but qua interest it is a charge, 
and the mortgagee is entitled to hold the property as security not only for the 
principal mortgage -money but also for interest (x). Under such circumstances 
the mortgage and the lease form merely different parts of the same transaction. 
The mortgagee is not obliged to resort to a Court of Revenue, but he can recover 
the rent by means of a suit in a Civil Court ( y ). But where the tenancy agreement 
is drawn up in the form of a lease between landlord and tenant giving to the former 
a right to eject the tenant under section 36 of the Rent Act, the remedy is in a Court 
of Revenue (z). 


Personal covenant. — A usufructuary mortgagee cannot have a personal 
remedy against the mortgagor, yet there is no rule of law that if the mortgagor is 
so minded, he may not also give his usufructuary mortgagee the power to sue him 
personally or to sell the land, or both, at any time (a). Such a mortgage would be 
anomalous. In the absence of an express agreement to pay, a usufructuary mort- 
gagee cannot obtain a personal decree (ft). Where the mortgagee was to remain 
in possession till payment of principal and interest, which the mortgagor agreed to 
pay in two years, and if he failed, to pay interest, the mortgage was held not 
to be usufructuary (c). A mortgage is not usufructuary if there is a covenant to 
pay the mortgage debt (d). Where a mortgage comprised a covenant for payment 
by the mortgagor of the mortgage amount and otherwise answered the definition of 
a usufructuary mortgage, the mortgagee was not precluded by section 67 of the 
Transfer of Property Act from bringing the property to sale under the mortgage («). 
A loan prima facie involves a personal liability which is displaced by reason of the 
fact that security is given for its repayment, but the nature and terms of the security 
may' negative any personal liability on the part of the borrower. Even if the 
borrower in the first instance be under no personal liability, such liability may arise 
under section 68 (b) or 68 (c) of the Transfer of Property Act. Any personal liability 
on the part of the mortgagor under a usufructuary mortgage is excluded (/), similar 
to that of a Welsh mortgage (g). In the absence of an express agreement to pay, 
a usufructuary mortgagee cannot obtain a personal decree (ft). When the docu- 
ment expressly' provided that the debtor would be responsible for the deficiency, 
there is a personal obligation to pay (i). Where the mortgagee was to remain in 
possession till payment of principal and interest, which the mortgagor agreed to 
pay in two years, and if he failed, to pay' interest, the mortgage was held not 
to bo usufructuary (,;). Under a usufructuary mortgage, the mortgagee has only 


(*) Imdtul Hasan Khan v. Badri Prasad I 1898) 
20 All. 401. 

(y) Aliaf Alt Khan v. iMlta Prasad (1897) 19 All. 
496, Baghelin v. Mathura Prasad (1882) 
4 All. 430, followed. 

(i) Chimtnan Lai v. Bahadur Singh (1901) 23 All. 
338 ; Aliaf Ali Khan v. Lalta Prasad (1897) 
19 All. 496. 

la) Munnoolal v. Baboo Rut Bhoobun Singh 
(1866) 6 W. R. 283. 

( b ) Govindrao v. Jivanji (1899) 2 Bom. L. R. 201 ; 
Sadashiv v. Vyankatrao (1896) 20 Bom. 
296; Luchmeshar V. Dookn Mochan (1897) 
24 Cal. 677 ; Pell v. Gregory (1925) 52 Cal. 
B 28 . 

lc) Shridhar v. Gangaram (1903) 5 Bom. L. R. 
119. 


(d) Chathu v. Kunjan (1889) 12 Mad. 109. 

(e) Ramayya v. Guruva (1901) 14 Mad. 232. 

if) Ram Narayan Singh v. Adhindra Nath 
Mukherji (1917) 44 Cal. 388, 44 I. A. 87; 
Chathu v. Kunjan (1889) 12 Mad. 109; 
Mani Lai v. Koti Bhai (1889) 13 Bom. 233; 
Luchmeshwar v. Dookh Mochan (1897) 
24 Cal. 677 ; Haji Mahomed v. Ramappa 
(1929) 25 Nag. L. R. 187 ( Gahan Lahan). 

(g) Lawby v. Hooper (1745) 3 Atk. 278, 26 E. R- 
962. 

*) Govindrao v. Jivanji (1900) 2 Bom. L. R. 201. 
•) Ram Narain Singh v. Adhindra Nath Muhher- 
jee (1917) 44 Cal. 388, 44 I. A. 87. 
if) Shridhar v. Gangaram (1903) 5 Bom. L. R- 
119. 
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one remedy and that is to get his debt paid by collection of the rents of the property. 
Where a mortgage is in other respects usufructuary the insertion of a personal 
covenant cannot alter the character of the mortgage (k). Every mortgage contains 
within itself a personal liability to repay the amount advanced. Unless there is 
anything to the contrary, there is an implied promise to pay. presumed in law from 
the fact of the acceptance of the loan (/). 


Time for repayment. — The definition of usufructuary mortgage does not fix a 
time for payment. It is open to the mortgagor to pay off the mortgage or not as 
he pleases (in). When a definite period is fixed, the inst rument cannot l>e regarded 
as strictly falling within the definition of clause (d) of section 58, because there is 
no stipulation in terms, that the mortgagee is put in possession until payment of 
the mortgage-money. Such a mortgage would be anomalous (n). By deed dated 
2nd November 1893, the mortgagee was to take possession of certain land for 10 
years and appropriate the income in liquidation of a debt of Rs. 240 and on the 
determination of the said period his right to the land was to cease. Before the 
expiration of 10 years the plaintiff brought a suit for possession and redemption, 
alleging that the transaction w'as a mortgage. It was held that the plaintiff w'as 
entitled to redeem and that though the definition of usufructuary mortgage made 
no mention of any fixed term, the nature of the contract was not altered by the fact 
that the calculation was made beforehand of the period for which the rents and 
profits woiild be sufficient to pay both principal and interest. There was no 
apparent reason why such a contract should not, therefore, come within the cate- 
gory of anomalous mortgages (o). 


Possession and dispossession. — As regards possession, it was decided in an old 
Calcutta case that it was unnecessary that possession should be delivered at the 
time of the mortgage and that the mortgagee could sue for possession (p). The 
Bombay High Court adopted a similar view (7). But a Full Bench of the Madras 
High Court took a contrary view (r). In view of this divergence of opinion the 
section was amended by the introduction of the words “ or expressly or by implica- 
tion binds himself to deliver possession.” The effect of the amendment is that 
it is not necessary that possession should be given at the moment of the mortgage 
and if there is a covenant to deliver possession expressly or impliedly, the re- 
quisites as to possession are sufficiently complied with. It is of the essence of a 
usufructuary mortgage, that the mortgagee is authorized to retain possession of the 
mortgaged property until payment of the mortgage -money (a). The requirements 
of law are satisfied if the mortgagor delivers such possession as the property is 
capable of : actual physical delivery is not necessary ( t ). On dispossession his 
remedy lies under section 68 of the Transfer of Property Act. If possession be not 
given to the mortgagee from the commencement, his remedy is to sue for it under 
his contraot.or sue for the money under section 68 of the Transfer of Property Act (u). 


*) Krishna v. Hart (1908) 10 Bom. L. R. 61S. 

l) Chhathi Lai v. Bindeshwari (1929) 8 Pat. 16 ; 

Parbali Outran v. Gobinda Chandra (1906) 
4 C. L. J. 246; Ethel v. Clara (1906) 4 C. L. J. 
510: Ram Narayana Singn v. Adhindra 
Nath M ukherji (1917) 44 Cal. 388, 44 I. A. 
87; Chalu v. Kunjan (1889) 12 Mad. 109. 

m) Chathu v. Kunjan (1889) 12 Mad. 109. 

[«) Tukaram v. Ramehand (1902) 26 Bom. 252; 
Vtsavalinga v. Palantappa (1898) 21 Mad. 
1 ; Htkamaiulla Khan v. Imam Al\ (1890) 
12 All. 203. 


(0) Tukaram v. Ramehand (1902) 26 Bom. 252. 
(P) Ishan Chandra v. Sujan liibi (1871) 7 Bong. 

L. It. 14. 

( q ) Motiram v. Vitai (1889) 13 Bom. 90. 

(r) Subbamma v. Narayya (1918) 41 Mad. 259. 
(5) Chhathi IjxI v. Bindeshwari (1929) 8 Pat. 16; 

Lalai Ram v. Anant Ram (1892) A. \V. n! 
66 . 

(1) Ram Khilawan v. Ghulain Hasan. A 1 R 

(1933) Oudh 35. 

(u) Govindrao v. Jivanji (1900) 2 Bom. L. R. 201. 
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The mere fact that possession is not delivered, cannot alter the character of the 
transaction (u). On being deprived of his possession by a third party the mort- 
gagee’s only right is to sue to recover possession ( w ). Where the mortgagor failed 
to give possession to the mortgagee, it was held that the mortgagee was entitled to 
a decree for money, whether his claim was regarded as one for compensation in 
damages, for breach of contract or for money lent or for money had and received 
for the plaintiff’s use (x). When dispossessed of land given in lieu of interest by 
a co-sharer of the mortgagor, who obtained the same on partition, section 99 of the 
Estates Partition Act is no bar to suing for the mortgage-money (y). On the 
other hand, a usufructuary mortgagee is not bound to sue for possession. If he is 
disturbed in his possession by the mortgagor or those claiming against him, he is 
entitled to sue for tho money (z). When he is kept out of possession by the mort- 
gagor he is entitled to recover the rents and profits received by the mortgagor during 
that period (a). Tho mortgagee is entitled to remain in possession till the debt is 
satisfied from the usufruct and it is not necessary for him to sue for the amount due 
to him (6). Where by diluvion, a usufructuary mortgagee is deprived of land over 
which he holds a usufructuary lease, he can call upon the lessor for the unpaid 
balance of the lease (c). A stipulation that until delivery of possession the mortgagor 
shall pay interest at the rate of 2 per cent, on the mortgage-money and that until 
payment of the principal Rs. 5,600 with interest to the very last pie, the mortgagee 
shall continue in possession, was held to entitle the mortgagee to redeem on payment 
of the principal alone, for the mortgagee after possession took the rents and profits 
in lieu of interest (d). Delivery of possession with a power to recover rents in 
discharge of tho debt or interest of the debt is not the only requisite of a usufructuary 
mortgage. It is tho contents of the agreement and the jural relation constituted 
by it that determine the nature of the transaction (e). 


Code of Civil Procedure, 0. 2, r.2— In 1879 a mortgage was executed providing 
for a term of four years and that the mortgagee should have possession and appropri- 
ate tho profits in lieu of interest, if any, due. Possession not having been given, 
the mortgagee brought a suit in 1882 and obtained a decree which was satisfied by 
a Bale of the property belonging to the judgment-debtor. In 1880 the mortgagee 
filed a fresh suit for principal with balance of interest. It was hold that the suit was 
barred undor section 43 of tho Civil Procedure Code as the cause of action accrued 
to tho mortgagee when possession was refused, so that he ought to have sued for the 

principal in 1882 (/). 


No attachable debt— In a purely usufructuary mortgage tho mortgagee has no 
right to demand the debt ; this is clear from section 62 of the Act. The mortgagee 
has a right to tho property only, which is in the nature of immoveable property 
under tho General Clauses Act, IX of 1897. Hence there can be no attachment 
of tho dobt so that thoro is no debt payable by the mortgagor. The point becomes 
important when an attachment has to be levied by a creditor of the mortgagee. 


Khunni Lai v. Madan Mohan (1909) 31 AU 
318; Modun Mohun v. Ashad Ally (»8b 4) 
10 Cal. 68 ; Ishan Chandra v. Sujan U\bi 
(1871) 7 Ben*. L. R. 14. 

Gohul Shrimal (1904) 8 Horn. I L. R. 288. 

Shto Narayan v. Jai Gobxnd (1882) 4 All. 281 , 
Mahesh Singh v. Chouharja Stngh (1882) 

Talih^Singh V Jalal Singh (1010) 11 C. L. J. 
130 : Uamnandan Parbat v. Dtni Sant, 

JiVS'iM'd B8.) A. W. N. 7,. 


(а) Govindrao v. Jivanji (1900) 2 Bom. L. R. 201. 

(б) Sahikh Fytioollah v. Syed Kasim Hoosein 

(1870) 14 \V. R. 29. 

( c ) Sheo Gulam Singh v. Roy Duiker Dyat (1874) 

21 W. R. 226. 

(d) Pariah Bahadur Singh v. Gajadhar Bakhsh 

(1902) 24 All. 521, 29 I. A. 148. 

(e) Subhabhat v. Vasudev Bhai (1882) 6 Bom. 

674 ; Ram Khilawan v. Ghulam Husan % 
A. 1. R. (1933) Otidh 35. 

(/) Hikmaiulla Khan v. Imam AUi (1890) 12 All. 
203. 



8EC. 58.] ENACTMENTS REGULATING INTEREST. 


495 


. 11116 procedure is by attachment under 0.21, r. 54 of the Code of Civil Procedure 
of the interest in immoveable property and the sale in accordance with the provisions 
of the Code and not by attachment under 0.21, r. 46 (<7). 

- Enactments regulating interest.— Madras Regulation, XXXR' of 1802, was 
enacted to regulate interest and check usury. Section 8 applied to usufructuary 
mortgages. This section was similar in terms to section 10 of the Bengal Regula- 
tion, XV of 1793, the principal difference being that the latter Regulation fixed 
the 28th of March 1780 as the date after which usufructuary mortgages were to 
be governed by the Regulation. The intention of both the Regulations was to 
limit the interest on money and to prevent the usufructuary mortgagee from in- 
directly securing a higher rate of interest than that allowed, namely, 12 per cent 
per annum, by sections 9 and 10. In the case of Shah Mukhun Loll v. Baboo Sree 
Kishen Singh ( h ), the Judicial Committee explained the Bengal enactment. Act 
XXVIII of 1855 repealed section 8 of the Madras Regulation, Act XXXIV of 1802, 
the rest of which was repealed by Madras Act II of 1869. The Bengal Regula- 
tions were also repealed by Act XXVIII of 1855. The effect of Act XXVIII of 
1856 was, that where in a mortgage it was agreed between the parties that the 
usufruct should be allowed in lieu of interest it was made binding upon the parties. 
But Regulation XXXIV of 1802 still applies to usufructuary mortgages executed 
before the passing of Act XXVIII of 1855 (i). A mortgage of 1840 was held to 
fall within the purview of Regulation XXXI V of 1802 (». To an xladarwara 
mortgage, the Regulation was held not to apply as it secured to the mortgagee the 
use and occupation of the land for a long term and amounted to a lease of the pro- 
perty for the term agreed upon (k). In a mortgage of what was called the malikana 
interest of certain talukdars in which the parties agreed that a sum of Rs. 565 
should be allowed for expenses without an account, the Privy Council considered 
that Regulation XXXIV of 1802 did not apply so as to allow the mortgagor to claim 
accounts in a redemption suit (/). Sections 9 and 10 of Regulation XXXIV of 
1803 fixed the rate of interest to be allowed to mortgagees as not to exceed 12 
per cent, per annum and that no matter whether the contract of the parties 
fixed a larger rate of interest, the law would not recognize any contract of payment of 
a rate higher than 12 per cent, per annum. These Regulations were not affected 
or abrogated by Act XXVIII of 1855 or Act XIV of 1870 or Act IV of 1882, it being 
provided by section 2 of the latter Act, that “the rights and liabilities arising out of 
legal relation constituted before this Act comes into force ” shall be saved (w). 


Zarpeshgi ” whether a mortgage or lease.— The usufructuary mortgagee c£ 
ease the property to the mortgagor or to a third party (n). A transaction me 
combine the features partly of a lease and partly of a mortgage, such as zarpesh 
ease in Northern India or a kanom in Malabar. The question whether a transa 
ion was intended to bo a lease or mortgage depended upon the object for which tl 
nuro was created ( o ). The test whether zarpeshgis are mortgages or leases 
whether there is a secured debt and a right of redemption. In a zarpeshgi lea t 


* S a. I. R. (1928) 

Ef S 41 niJ ta " ,asami v - Srinivasa (1916) 
39 Mad. 389; Manila! Ranchod v. Motibhai 

nnSOWS 0 9n > 35 Bom. 28 8. 

. <1889) 12 M. I. A. 190. 

ttSS^L S x* bt ? Rau v> Mankuie Narayana 
ti\ x AT 81 ) 4 Mad. 113. 

(A) ptfatjZfl ''■ Venkata (1883) 6 Mad. 74. 

* ttKMM Mad? U$! V ‘ "«»***“ ^ 




(/) Badri Prasad v. Murlidhar (1882) 2 All. 5! 
7 I. A. 51. 

(m) Samar Ali v. Karim-vl-lah (1886) 8 All. 4< 

(n) K or am at Ali Khan v. Gatushi Lai (19; 

49 All. 658. 1 

(0) M eenahshisundari v. Rathnasami (191 
41 Mad. 959. Note. — In this case speci 
performance of an agreement to lend moo 
is discussed. 
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there is an advance to the lessor and the lessee is given possession of the land for a 
term during which he recoups himself for the sum advanced and interest out of 
the profits of the land ( p ). There is no question of redemption upon paying off the 
advance. At the expiration of the term the lessor may re-enter as on the determina- 
tion of any other lease. The re-entry does not depend upon the repayment of the 
advance, nor can the property be held after the termination of the lease to secure re- 
payment as there is nothing to repay. In substance the transaction is one in which 
rent is paid in a lump sum in advance, instead of by instalments during the term. 
Where, however, the interest created in the lessee continues after the expiration 
of the term, until the advance, which is essentially a loan and not an advance of rent, 
is repaid, the transaction has the characteristics of a mortgage. It is the mortgage 
of a leasehold interest and can be redeemed by the mortgagor upon repayment of 
the loan with interest, if any is due upon the termination of the lease, or at any 
time thereafter within the limitation period, just as in the case of any other mortgage, 
the leasehold interest being held as security for repayment ( q ). Plaintiffs had lent 
money to J. and B. L. on a zarpeshgi mortgage of a share of certain Moryahs. 
J. and B. sold theirs to K. and T. who ousted the plaintiff from the property. A 
decree against the plaintiff when the plaintiff sought a money decree, was set 
aside, particularly as there was nothing in the lease which made the property liable 
to be sold (r). A zarpeshgi lease is not a mere contract for the cultivation of the 
land at a rent, but is intended as a security to the tenant for the sum advanced 
and interest thereon. The tenant’s possession is not of a cultivator but of a creditor 
operating repayment of the debt due to him by means of the security (a). In a 
zarpeshgi deed, which is in essence a lease, a period is fixed and there is a stipula- 
tion that the mortgagee shall retain possession thereof for the term of the zarpeshgi ( t ). 

A landlord cannot sue tenants for the rent of the whole holding and at the same 
time sue the zarpeshgidar also for the same, when that zarpeshgidar is in occupation ' 
of only a small portion of the holding (u). The question whether the lease and the 
mortgage are distinct transactions or one' and the same transaction is discussed 
in the undermentioned cases ( v ). 


Usufructuary mortgagee is not a proprietor. — It was held by a Full Bench of 
the Allahabad High Court, two of the Judges dissenting, that a person who creates 
a usufructuary mortgage of zemindari property becomes an ex-proprietary or occu- 
pancy tenant of the ser-land under section 7 of the N. W. P. Rent Act, XII of 1881. 
The Chief Justice in that case said that a usufructuary mortgagee is for the time 
being the proprietor of the property inasmuch as he is entitled to exclusive possession 
at the time ; but Mahmood, J., expressed the view that the right of usufructuary 
mortgagee was not one of proprietorship and that having regard to section 58 of 
tho Transfer of Property Act, the execution of a usufructuary mortgage does not 
amount to a transfer of tho proprietary right (u>). The latter view is correct and. 


p\ Mental Indigo Co. v. Raghibar Das (1807) 
24 Cal. 272, 23 I. A. 158; Mahamad Muse 
v. Magas Amanji (1908) 32 Bom. 569 ; 
Tukaratn v. Ramchand (1902) 26 Bom. 252 ; 
Chennabatnam v. 7 adakamalla (1904) 

27 Mad. 86. . , 

q) Maharaja Kesho Prasad Singh yChandrtka 
Prasad Singh (1923) ; 2 Pat. 217; Hussain 
AH Shah v.Sardar All Shah, A. 1. R. (1933) 
Lah. 786 ; Gopal v. Desai (1882) 6 Bom. 
674 ; Masant Lai v. Tapeshri (1881) 3 All. 1. 
f) Ml. Takimossee Kooer v. Mohesh Singh (1873) 

21 W. U. 37. . , 10on . 

i) Men gal Indigo Co. v. Raghubar Das (1898) 
24 Cal. 272. 23 I. A. 158 : V enkaleshwara 


v. Kesava (1879) 2 Mad. 187. 

(0 Chhalhi Lai v. Mindeshwari (1929) 8 Pat. 16. 

(u) Mohanl Ram Das v. Thahur Singh (1905) 

1 C. L. J. 136. 

(v) Abdul Rahim v. Raghunath Sukul, A. I. R. 

(1931) Pat. 22; Chimanlal v. Bahadur 
(1901) 23 All. 338; Ultam Chandra v. 
Raikrishna Dalai (1920) 47 Cal. 377; 
Khuda Maksh v. Alimunnissa (1904) 27 All. 
313; Asa Ram v. Kishan Chand, A. I. R- 
(1930) Lah. 386. 

(u>) Indar Sen v. Raubat Singh (1885) 7 All. 553; 
Mhunvan Singh v. Murli Singh (1879) 
1 All. 459, dissented from. 
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according to the definition, possession is delivered to the mortgagee and he is en- 
titled to appropriate the rents and profits, while the residuary rights of ownership 
such as power of sale and other rights, remain unimpaired. P 

Usufructuary mortgagee planting trees.— The planting of trees bv a usufruc 
tuary mortgagee is not. an improvement of such a nature as to entitle him to claim 

benTtT T 1,6 “ ri8h * *° th " »<« <»e mortgage camiot 

benefit by the trees planted by the mortgagee (*). 

and 8 RedemP,i0n !uK — A Suit for redemption would be under Order 34, rules 7 

Remedies of the usufructuary mortgagee.— Under section 07 such a mortgagee 

mortgage TleaToTth r ^ Sa ' 6 ^ But where in * -ufrucfuary 

ortgage. a ease of the mortgaged property was granted by the mortgagee to the 

members of the mortgagor's family, who fell into arrears Jith regard to rents for 

which there was a charge created in the property, it was held that he hud a right to 

enforce the charge regardless of time and mode of redemption (,). 

148 o^^Limi^itrlet Z?*Z • is governed by article 

demption begins when the right rn'T ‘ m0r,eage °' 1842 ' T '‘ e P eriod ° f 
mort a d it i specified th/t the mortar 

are coextensive lb) rZT ’ , redeern ar ‘ d the right to foreclose 

but when the mortgagee has *££?£££ 

sale would be governed by article 132 of the Lh^o n Act (7 ^ ‘° an * 

tained after the transaction and wil, have“p J “ m etfZT 6 ^ 

Section 58 (e) : English Mortgage. 

A transaction is an English mortgage where : 

(a) the mortgagor binds himself to repay the mortem,. 

date, and ^ ge-money on a certain 

(b) transfers the mortgaged property absolutely to the mortgagee 
Subject to proviso : — 

(a) that the mortgagee will retransfer it to the mortgagor 

(b) upon payment of the mortgage-money as agreed 

town^,;' - I’tcsidency 

names of the parties, (3) Recitals including therein seisin a d “ r ° ‘ ’’ r, '* t< ’' <2) 

wttnossing clauses, one containing a personal coveZTto naT'"” 6 ' 14 

with mterest as stated, and in default continuance thereof! IN ° n “ C ° rt ° m <la,e 


(*) Iiaghunandan Pande 

<V) U Sn?v r J! a ? 00 u kk McekMH (1897, 24 Cal. 

Chaihu v Z' Vm,ao 0889) 11 All, 367: 

RamLyya \f K r n,an (1889) 12 Mad. 109 ; 

Vcn*££am( (189,) 14 Mad. 232; 

ansamt v. Subramanya (1888) 11 Mad. 


failure to pay as 

. . ,, dissented from. 

is sass&'ss!?? <sZ»,v u± «*■ 

27 Cal. 1004. SuHdar (1900) 

\a 

Id) Afxal Husain v. Ckhedi Lai (1935, 57 AU 727 
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agreed, to which is added a clause for capitalisation. (5) Then the insurance clause 
with an additional stipulation as to reinstatement, (6) a right to exercise powers 
vested under section 67, (7) the usual power of sale by private treaty or public 
auction under section 69, (8) followed by the usual four absolute covenants for title 
and for possession and quiet enjoyment, freedom from encumbrance and further 
assurance, (9) the testimonium. (10) attestation clause, and (11) the receipt clause. 
These are the principal parts of a mortgage, to which may be added other covenants 
and conditions which may be agreed upon between the parties. It will be seen 
that in every English mortgage two elements are essential, a covenant to repay and 

a transfer of property. 

Absolutely.— The use of this term is not easy to explain and the necessity for 
its insertion in the definition of an English mortgage is not readily understood for 
two reasons. First, it is inconsistent with the definition of a mortgage in section 58 
which is defined as a transfer of an interest. Secondly, a transfer cannot be 
absolute if it is subject to a re-transfor. The nearest approach to the explanation 
is, that the word appears in the soction to conform to the power of sale in section 
69, sub-section (3) in order not to embarrass the powor of a mortgagee exercising 
his power of sale and to protect the purchaser as provided in that sub -section, for 
unless the transfer were absolute, a sale by the mortgagee without the intervention 
of the Court would not extinguish the equity of redemption and thus the mortgagee 
would not be able to transfer to the purchaser an absolute estate freed and discharged 
from the mortgage debt. The word drew the attention of the Calcutta High 
Court on more than one occasion (e) but was left undiscussed. 

Personal covenant.— Being the essence of an English mortgage, the covenant is 
always expressed. Its omission will render the mortgagor liable by implication (/). 
It may be observed that clause (a) of section 68 is the same as the opening words 

of section 58 (e). 

Remedy of an English mortgagee.— Prior to the Amending Act, 20 of 1929, he 
could foreclose or sell within 60 years. He is deprived of his former remedy by the 
Amending Act. Boing left with the remedy by sale only, the question whether 
section 147 will apply, will have to bo determined in view of the observations of the 
Judicial Committee, that that section only applies to mortgages where the remedy 
was for foreclosure or sale and not for foreclosure or for sale (<7). 


Section 58 (/); Mortgage by Deposit of Title-deeds. 

Amendment.— Clauso (f) which appeared before Act 20 of 1929 as an exception 
to section 59, has boon droppod from that section and with verbal modification, 
now forms part of soction 58. 


Equitable mortgage.— Prior to the Amending Act, 20 of 1929, equitable mort- 
gage was not defined by the Transfer of Property Act and the proviso to section 69 
merely stated how an equitable mortgage could bo created. Now we have a 
definition. Boing a mortgage, it amounts to a transfer of a right or interest in 
specific immoveable property. There is no covenant to retransfer tho property. 
It can be offectod by a dobtor depositing with his croditor the title-deeds of his 
property as security for the advance made to him or already duo to him or for 
future advances. In England the law of equitable mortgages rested on the 

doctrino of part performance. . 


Falakrishna v. ( l9 , 32 L,?t /m' 

1314, 1330 ; Mental National Ba 1 *. Ud. 

v. Janaki Nath Hoy (1927) 54 Cal. 813. 




Fall V. Off gory (1925) 52 Cal. 828. 

Vasudna v. .Srinivasa (1907) 30 Mad. 426, 
34 I. A. 188. 
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Forms of equitable mortgages. — There are several ways of effecting this mort- 
gage, the most common und the simplest way being by delivery of the deeds to the 
debtor or his agent (A). Often in practice a promissory note is taken from the 
debtor accompanied with the deposit and the creditor on the following day sending 
to the debtor a list of the doeds deposited (/). A third method is for the solicitor 
to create evidence of the deposit by recording what takes place, when the promis- 
sory note is passed and the deeds handed over. Yet another form is by a memo- 
randum ()), in which case, care should be taken as to registration. 

Deposit of deeds accompanied by a memorandum.— When the title-deeds are 
deposited and a writing accompanies them stating the purpose of the deposit, then 
the writing is the contract between the parties, and for tho terms between the parties 
the writing must bo looked at (k). Parol evidence will not be allowed to be given 
to contradict tho written instrument of a contemporaneous agreement (/), although 
parol evidence of a distinct subsequent agreement may be given (m). When the 
deeds did not agree with the memorandum and it did not appear whether any others 
were deposited on the occasion of the loan, it was held that there was a good lien 
on the title-deeds (a). Whore a conveyance of two properties was deposited and 
by the memorandum only one of them was pledged as security for a specific sum 
advanced and for general balance, no lien could bo claimed on the other (o). When 
deods relating to freehold and leasehold wore deposited and the memorandum 
related to the latter, the mortgagee was hold entitled to a sale of both (p). The 
onus lay on the mortgagor when memorandum was signed but not dated and the 
mortgagor sought to recover the doeds and to treat tho custody of the creditor as 
that of a bailee ( q ). A memorandum accompanying tho deposit to secure a specific 
sum may be extended as a security beyond that sum by a subsequent verbal agree- 
ment (r). The memorandum need not contain a description of tho property (s) 
or the date (t). E ' 


Deposit of title-deeds without memorandum.— The effect of a deposit as between 
debtor and creditor raises a presumption of an equitable mortgage, so that the 
burden of rebutting that presumption is upon the debtor («). No such presumption 
will bo raised where a legal mortgagee is possessed of documents other than those 
relating to the property mortgaged to him (v). It has long been settled that a 
mere deposit of title-deeds with intent to create a security thereon upon an advance 
of money without a word passing, gives an equitable lion (w). It is sufficient if 
it can be shewn by satisfactory testimony that the object and intent of the deposit 
was the security of money (x) but as against a stranger this can only be so, where 


(0 

O') 

(*) 

(0 


(A) Bussell v Russell (1783) 1 Bro. C. C. 5 
Zo H. R. 1 121 . 

EX a£ art f, L ??* ston 0810) 17 Ves. 227, 31 E 
»8; Kalidas v. Jugalkishna (1935) 62 ( 

“ in * ton 0813) 2 Ves. & B. 
li. K. 249. 

(1 872) 5 H. L. 321 ; WyldU 
Radford 1 1863) 33 L. J. Ch. 51. 

Ex ;?? r1, ’'S oombe 0810) 17 Ves. 369, 34 E. 
Pr an), vandas v. Chan Ma F 

V 9 !/ 6 l». 4 M Cal ;, 895, 43 L A - 122 : Cho °" 

Iff,) fZ'J v V ( ,\ 922) 24 Bom - L. R. 502. 

(1 , 843) 2 Y & C -Ch. Cas. 1 

F 92 K nrn«i’J??v an Evidence Act, 18 

In) p/®f; 92, P rOVISO (4). 

)*»' iv ' ,'y 00re, n ex .'f >arte ' Powell (1842) 6 Jur. 49 

A p, y < p V ' Rad > ord (‘883) 33 L. J. Ch. 51. 
(p) Re^ Robins<m (1832) 1 06 


(?) Moxon v. Burgess (1856) 28 L. T. O. S. 58. 

(r) Re. Burkill, exparte, Nettleship (1841) 2 Mont. 

£ L. T U O.S. 57* ! V - Ri “ 

(j) Jared v. Clements (1902) 2 Ch. 399. 

(/) Lsberger & Son, Ltd. v. Capital and Counties 
Bank (1913) 2 Ch. 366; Del.isle v. Union 
Battft of Scotland (1914) 1 Ch. 22. 

(u) Burgess v. Moxon (1856) 2 fur. (N. S.) 1059; 
Ex-parte Mount/ort (1808) 14 Ves. 606, 
33 E. R. 653. 

(«•) Wardle v. Oakley (1864) 36 Bcav. 27, 55 E. R. 
1066. 

(«/•) Shaw y Foster (1872) L. R. 5 H. L. 321* 
McMahon v. McMahon (1886) 55 r T* 

’Sin; a V?L S %Z Wal * 

(X) Casberd v. A G. (1819) 6 Pri« 411. 146 E. R. 
850 : Maugham v. RtMey (1863) 8 L. T. 309. 
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possession is not otherwise accountable ( y ). Proof must be adduced as to how 
possession was acquired and the mere production of title-deeds without any 
explanation, does not constitute an equitable mortgage ( 2 ). The loan and deposit 
must be possessed (a). There must also be proof of the time when both the loan 
and deposit were made (6). An existing debt or contemporaneous advance coupled 
with deposit is evidence (c). 

Requisites of an equitable mortgage. — 

(1) Delivery must be by a debtor or his agent. 

(2) Delivery must be in the towns mentioned in the Act. 

(3) Delivery must be to a creditor or his agent. 

(4) Delivery of documents of title to immoveable property. 

(5) Delivery must be with intent to create a security thereon. 

Delivery by whom. — In section 58 (a) the transferor is called the mortgagor, 
which torm is usod in the subsequent sub-clauses, whereas in clause (f) the term 
used is “ a person,” for in a security of this nature, there is no transfer. Again, the 
words “ or agent ” are not used, as in the latter part, where they are used after the 
word “ creditor.” However, a deposit may be made by a debtor or an agent duly 
authorized for that purpose. 

Where debtor is trustee. — A deposit by a trustee for money due to certain trust 
estates not known to the cestui que trust is valid ( d ). 

Deposit of deeds by client with a solicitor. — A solicitor can take a deposit of 
titlo-doeds of his client as security for his costs already incurred, but the Court 
will order the deeds to be delivered up, if the client pays into Court a sum sufficient 
to cover the solicitor’s costs (e). If a solicitor claims as equitable mortgagee, he 
must give notice of his claim to those interested in the estate (/). This is, however, 
independent of the lion which ho has and his right to rofuso to deliver them up ( g ). 

Deposit by lessee. — Deposit of title-deeds by a lessee is not a breach of covenant 
against assignment (h), and the mortgagee cannot be compelled to take an assign- 
ment of the term or bo made liable upon the covenants of the lease (i). 

Deposit by a limited owner. — If a limited owner were to deposit the title-deeds, 
the security will extend only to the interest of the depositor but with the assent of 
the remainderman he may charge beyond his interest ( j ). A tenant for life is en- 

f 

titled to the possession of the title-deeds, and may deposit the title-deeds as ap- 
parent owner (k). An executor may deposit the title-deeds without his co-executor 
joining, if the moneys aro required for the purpose of administering the estate ( l ). 
If a person has no interest in the deeds deposited writh him, he cannot confer an 
interest in tho property comprised therein by delivering them to a third party by 


(y) 

<*) 

<«) 


tf> 


U) 


Boson v. Williams (1829) 3 Y. & J. 150, 148 
ll. R. 1131. 

Chapman v. Chapman (1851) 13 Bcav. 308, 
51 E. R. 119 ; McMahon v. McMahon (1886) 
55 L. T. 703. 

Heng Moh & Co. v. Lim Saw Yean (1923) 
1 Rang. 545 P. C. 

Ktbell v. Philpot (1837) 7 L. J. Ch. 237. 

The Himalaya Bank, Ltd. \. Quarry (1895) 
17 All. 252. „ 

New Prance and Garrard s Trustee v. Hunting 
(1897) 2 Q. B. 19; Hermoux >. Harbord 
(1898) 14 T. L. R. 243; Taylor v. London 
and County Banking Co., London and 
County Banking v. Nixon (1901) 2 Ch. 231 ; 
Re. Pidecock, Penny v. Pidecoch (1907) 
51 So. Jo. 514. 

Mills v. Finlay (1839) 1 Beav. 560, 40 E. R. 


1058. 

(/) Boson v. Williams (1889) 3 Y. 4 J. 190 
148 E. R. 1131. 

(f) Ex-part* Whitebread (1812) 19 Vcs. 209, 
34 E. R. 496 ; Heath v. Crealock (1874) 
10 Ch. 22 ; Waldy v. Gray (1875) 20 Ec;. 238. 
(A) Bowser v. Colby (1841) 1 Hare. 109, 66 E. R. 
969 ; Davidson, Precedents in Conveyanc- 
ing, 4th Ed., Vol. II, Part I, p. 110. 

(i) Moore v. Gray (1848) 2 Ph. 717,41 E. R. 1120; 

Cor v. Bishop (1857) 26 Ch. 389. 

(j) Williams v. Meali'oti (1819) 6 Pri. 495, 146 

E. R. 875. 

(A) Wallwyn v. Lee (1803) 9 Ves., 24, 32 E. R. 
509, but sec Ind Coope & Co. v. 
Emerson (1887) 12 A. C. 300. 

(/) Exparte Sheffield Union Banking Co. R*. 
Carter (1865' 13 L. T. 477. 
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way of security or otherwise (m). Where a trustee deposits the trust deeds upon 
which the trust is apparent with his hankers, the trust is prior to the lien, but the 
cestui que trust is preferred, even if the depositee has no notice of the trusts (n). 
If the deeds of one client are deposited with another client fraudulently by a soli- 
citor, the onus is on the mortgagee to prove that the solicitor was the agent of the 
mortgagor (o); and where a solicitor permits his client to deposit deeds he cannot 
set up a first mortgage of which he is an assignee (p). If the debtor is allowed to 
retain the deeds, the deposits would be ineffectual unless he gives a memorandum 
in writing to the creditor that he holds the deeds as security for the creditors for 
the debt ( 7 ). 

Tenants in common. — A tenant in common in possession of title-deeds could 
deposit them to secure his own debt with the consent of the co-owner though he 
would be liable in damages for costs incurred by the co-owner in obtaining certified 
copies or inspection, should the latter require them for production to his purchaser 
or mortgagee. The creditor should not be advised to rely on a deposit of certified 
copies when the originals are in existence (r). 

Extent. — As originally framed, equitable mortgages were permitted by the 
Act in the towns of Calcutta, Bombay, Madras, Karachi and Rangoon. By an 
Amending Act (*) Moulmein, Bassein and Akyab were added and by a further 
Amending Act ( t ) the word “ and ” following the town of Akyab was omitted and 
the words “ in any other town which the Governor-General in Council may by 
notification in tho Gazette of India specify in this behalf ” were added. For notify- 
ing Mandalay, soo Gazette of India, 1915, Part I, p. 1906, the towns of Bandra, 
Kurla and Ghatkoper Kirol in Bombay Suburban District, seo ibid, 1924, Part I, 
p. 1064, Chittagong, see ibid. Part I, p. 1260. It may also bo created in the Pun- 
jab (a). A valid equitable mortgage could be created by depositing in these towns 
documents relating to property situate outside them but not vice versa. And so 
whoro title-deeds were delivered to an attorney’s assistant outside Calcutta to be 
delivered to the solicitor in Calcutta who acted for both tho debtor and tho creditor, 
with an authority by tho debtor to deliver them to the croditor, the transaction 
did not amount to a valid mortgage by deposit of title-deeds (t>). Tho other High 
Courts ( w ) have taken tho same view. 

Towns mentioned in the Act. — It has been held by the High Courts of Calcutta (x) 
and Allahabad (»/) that in the case of deposit of title-deeds actually made in the towns 
mentioned in tho Act, the mortgage can be effected irrespective of the situation of 
the proporty to which the title-deeds refer. Tho same view is held in Bombay (z). 
Even where tho property is in a foreign jurisdiction, provided the transaction is 
effected in one of the towns mentioned, it is valid (a). The Transfer of Property 


(»«) Jackson v. Huller (1742) 2 Atk. 306, 26 E. R. 
587 ; see Hell v. Taylor (1836) 8 Sim. 216, 
59 E. K. 87. 

(*») Stackhouse v. Jersey (1861) 1 John & 11. 721, 
70 E. R. 933. 

(o) Wall v. Cockerall (1863) 10 II. I.. C., 229; 
Ogilvie v. Jefferson (18601 2 Girt. 353, 66 
E. R. 147. 

(/>) Spackman v. Foster (1883) 31 \\\ R. 348. 

(q) Maynard v. Wooley (1855) 20 Bcav. 583, 

52 E. R. 729 

(r) Elizabeth May v. Mhupendra Sath (192S) 

7 Pat. 520 ' 

(s) Act VI of 1904. see. 4. 

0 Act XI of 1915. 

m) Moli Ram v. Bharat Sational Bank , Ltd., 
A. I. R. (1921) Lah. 253. 

( v ) Surajmutl Shroff v. Gopeeram , A. I. R. (1932) 


Cal. 823. 

(rr) Basant Lai v. Commissioner of Income Tax 9 
A. I. R. (1932) All. 451 ; Konchadi v. 
Shiva Rao (1905) 28 Mad. 54 ; Darbari Lai 
v. Khetra Chandra , A. 1. R. (1927) Pat. 41. 

(x) Gokul Dass v. Eastern Mortgage and Agency 
Co. (1906) 33 Cal. 410. 

(y) Miller v. Mabu Mad ho Das (1897) 19 All. 76, 
23 I. A. 106; Madho Das v. Ram Kishen 
(1892) 14 All. 238. 

(r) Behram Rashid v. Sorabji Rustam ji (1914) 
38 Boin. 376. 

(a) Papiah Naidu v. Raja of Ramnad (1932) 
59 Cal. 439 ; (property at Bangalore Mysore 
State) ; Central Bank of India v. Susser • 
wanji (1933) 57 Bom. 234 (property in 
Baroda). 
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S. 58 Act is to be construed irrespective of the fact whether the property is inside 
or outside British India or whether the property is situate in a province to which 
the Act applies or not ( b ) ; or whether the property is situate partly within and 
partly outside the limits of the towns mentioned (c). The place where a contract 
of mortgage by deposit is made, not the situation of the land, is the test of validity. 

Deposit of title-deeds outside towns mentioned.— Outside the towns specified 
in the Act, it is not competent to create such a mortgage (d). 

Mortgage by deposit before the passing of Act IV of 1882.— Before the Act came 
into force, there was no difference between the law in the mofussil and that prevalent 
in the Presidency towns as to the validity of a mortgage creatod by deposit of 
title-deeds with a creditor with intent to secure a debt (e). 

Deposit with whom to be made. — A good security may be created by a debtor 
depositing with his creditor the title-deeds of his property, freehold or leasehold (/). 
A deposit of title-deeds as a security is an equitable mortgage (g). The title-deeds 
must be deposited with a creditor or his agent and no equitable mortgage is created 
by deposit by a debtor with his wife (h), or delivery to an attorney to prepare a legal 
mortgage (i). A trustee advanced trust moneys with certain other moneys to 
himself and executed a declaration of trust of so much of the mortgage debt as 
represented the trust money. Thereafter ho deposited the mortgage deed with his 
bankers for moneys advanced to him and absconded. It was held that in the absence 
of negligence on the part of the cestui que trust, the deposit passed no interest in 
the trust fund to the bankers (j). 

Where debtor is solicitor and in fiduciary position. — Where A and B, a solicitor, 
were executors and the latter, to secure moneys due to the trust estate, deposited 
deeds in a box which remained in his possession but on his death the deeds were not 
found in the box and could not be identified and the surviving executor accepted 
other deeds as security from the legal representative, it was held that a general 
lion of A, if any, was waived by accepting tho particular security and the general 
creditors of B wore bound by tho arrangement between A and B’s legal represent- 
ative (k). Moneys wore deposited for investment with a solicitor who died without 
investing and aftor his death there was found in his office safo a memorandum dated 
a fortnight boforo his death, tho contents of which were not known to the client, 
whereby ho declared himself a trustee of certain leaseholds then in mortgage to 
himself and of a bill which he had endorsed to the client to recover repayment of 
the sum. In a creditor’s action it was held that oven if the solicitor executed the 
memorandum with knowledge of his insolvency, still the client was entitled to the 
benefit of the security against the other creditors (l). 


(b) Central Hank of India v. Nusserwanji (1933) 

57 Horn. 234 ; Imperial Hank of India v. 
U Rai Gy aw Thu & Co., Ud. (1923) l Rang. 
637, 50 I. A. 283. 

( c ) Srinath Roy v. Godadar Das (1897) 24 Cal. 348. 

(d) Surajmull Shroff v. Goteeram, A. I. R. (1932) 

Cal. 823 ; Hasant Lai v. Commissioner of 
Income Tax, A. I. R. (1932) All. 451 ; 
Konchadi v. Shiva Ran (1905) 28 Mad. 54; 
Darbari ImI v. Khetra Chandra , A. I. R. 
(1927) Pat. 41. 

(e) Vardcti v. Luckpathy (1862), 9 M. I. A. 303. 

If) Russel v. Russel (1713) 1 Hro. c. c. 269. 

(f) llankey v. Vernon (1788) 2 Cox. Eq. Cas. 12, 

30 E. R. 6 ; Sam v. iMJIah (1862) 6 L. T. 
767 P. C. ; Dayal Jairaj v. Jivraj Ratansey 
(1875) 1 Horn. 237. 

( h ) Ex-parte Coming (1803) 9 Vcs. 115, 32 E. R. 
545 • Norn « v Wilkinson M806) 12 Vrs. 


192, 33 E. R. 73. 

(i) Ex-parte Hulteel (1790) 2 Cox. Eq. Cas. 243, 

30 E. R. 113. 

(j) Stackhouse v. Jersey (1861) 30 L. J Ch. 421, 

70 E. R. 933; Newton v. Newton (186 8) 
L. R. 6 Eq. 135; Isaac v. Worstercroft 
(1892) 67 L. T. 351. 

(k) Mason v. Morley (1865) 34 Dcav. 471, 55 E. R. 

717. 

(/) Middleton v. Pollock, ex-parte Elliott (1876) 
2 Ch. D. 104 ; New Prance and Garrard's 
Trustee v. Hunting (1897) 2 Q. B. 19; 
Taylor v. London and County Banking Co., 
Ixmdnn and County Hanking Co. v. Nixon 
(1901) 2 Ch. 231 ; lie. Pidecock, Penny v. 
Pidecock (1907) 51 Sol. Jo. 14; Radcliffe 
v. Abbey Road and St. John’s Word Perma- 
nent Hu tiding Society (1918) 87 L. J. 
Ch. 557. 
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What title*deeds should be deposited. — It is not necessary in order to create an 
equitable mortgage that all the title-deeds should be deposited. If the deeds are 
material evidence of title and are proved to have been deposited with intention of 
creating a mortgage, it is sufficient ( m ); nor is it necessary that the deeds deposited 
should show a good title in the depositor (n). The mero deposit of a deed which 
shews no title in the depositor, who keeps back the others shewing his title, does not 
create an equitable mortgago (o). A mortgage deed is not a title-deed of the mort- 
gagor (p). A lease is sufficient to found a mortgage by deposit of title-deeds though 
it had expired on the date of the mortgage ( 7 ). There the lessee continued in posses- 
sion and the lessor accepted the rent and the lease was renewed by the lessor. When 
some title-deeds are deposited with one creditor and the last deed with another, eacli 
creditor may have a good security (r) unless there be evidence of a contrary inten- 
tion. A bankrupt agreed with A to execute a mortgage of certain premises 
for the security of a dobt and he sent, in order that A might prepare the mortgage, 
all the title-deeds except the immediate conveyance to him, tho bankrupt being 
also indebted to B, took that conveyance and deposited it with him as security for 
his debt, at the same time promising to sond the remainder of the title-deeds. Held 
that A and B had not either separately or collectively an equitable mortgage upon 
the promises (a). Where a solicitor deposited title-deeds as security and after- 
wards removed them fraudulently and they could not be identified, it was held 
that the clients had a lien on all the title-deeds for their debt (t). If tho writing 
accompanying the deposit refers to one set of deeds and another set is deposited, 
the security will attach to the deeds deposited (u). If tho memorandum specifies 
certain securities and others are afterwards foimd deposited, the security will at- 
tach to all the deeds deposited ( v ). Whore the principal conveyance was deposited 
it was held sufficient (tv). But whore a solicitor deposited his title-deeds with his 
client, omitting the conveyance to himself, and deposited the latter with his bankers 
as security, the client was held to have priority over the bankers (.r). Where a 
bankrupt deposited his attested copy of a leaso of some coal mines, wherein ho was 
jointly interested with five others, the Court refused to order a sale and declare a 
party an equitable mortgagee until the partnership accounts had been taken (y). 
Whore a debtor deposited with the creditor a receipt for the purchase-money with 
the plan of the property attached, no conveyance having been made and the debtor 
not having any deeds, it was held that it created an equitable mortgago ( z ); even a 
plan only has been held sufficient (a). There is no distinction between legal and 
equitable estate in this country ( 6 ). 


(m) Locon v. Allen (1856) 3 Drew. 579, 61 E. R. 

1024 ; Bhupendra Nath Basu v. Mussamat 
Wajihunissa Begum (1917) 2 Pat. L. J. 293 ; 
Surendramohan v. Mahendranath (1932) 
59 Cal. 781 ; Elizabeth May v. Bhupendra- 
nath (1928) 7 Pat. 520; V. E. A. R. At. 
Chettyar Firm v. /!. K. R . At. K. Chettyar 
Firm , A. I. R. (1929) Rang. 65; Ralli 
Brothers v. Punjab National Bank, A. I. R. 
(1930) Lah. 920. 

(n) Ex parte Wetherell (1805) 1 1 Ves. 398. 23 E. R. 

1141 ; Re. Ravenscrofl , ex-parte Arkuright 
(1843) 3 Mont. D. 6c De. G. 129 ; Lacon v. 
Allen (1856) 3 Drew. 579, 61 E. R. 1024; 
Roberts v. Croft (1857) 24 licav. 223, 53 
E. R. 343; Stackhouse v. Jersey (1861) 
1 John. Sc H. 721, 70 E. R. 933 ; Thorpe v. 
Holdsworth (1868) L. R. 7 Eq. 139; Re. 
Roche’s Estate (1890) 25 L. R. Ir. 58; 
Taylor v. Russell (1891) 1 Ch. 8. 

( O ) / enkaiaramayya v. Narsinga Row (1911) 

21 M. E. J. 454. 

( P ) Nageswara v. Srinivasa , A. 1. R. (1926) 


Mad. 743. 

(q) Villa v. Pet ley , A. 1. R. (1934) Rang. 51. 

(r) Roberts v. Croft (1857) 24 Beav. 223, 53 E. R. 

343. 

(s) Re. Price , ex-parte, Pearse v. Prothero (1620) 

1 Buck 525. 

(t) Mason v. Morley (1865) 34 Beav. 475, 55 E. R. 

717. 

(u) Ex-parte , Powell , In re Moore (1842) 6 Jur. 

490. 

( v ) Ferris v. Mullins (1854) 2 Sin. 6c G. 378, 65 

E. R. 444. 

(u») Re. Poiter.ex-parteChippcndale (1835)1 Deac. 67. 

(x) Roberts v. Croft (1857) 24 Beav. 223, 53 

E. R. 343. 

(y) Re. Bonow, ex-parte Broailbent (1834) 2 Deac. 

& Ch. 3. 

(r) Goodwin v. Waghorn (1835) 4 L. J. Ch. 172. 

(а) Simmons v. Montague (1909) l 1. R. 87. 

(б) Webb v. M aepherson (1903) 31 Cal. 57, 30 I. A. 

238; Imperial Bank of India v. U Rat 
Gyan Thu & Co., Ltd. (1923) 51 Cal. 86. 
50 1. A. 283. 
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Deposit of deeds which do not relate to the property— The deposit of deeds 
could not create an equitable mortgage on property to which they do not relate (c). 

Deposit of title-deeds by mistake. — Where a debtor to secure an. advance on 
the mortgage of his freehold, deposits, at the same time, the title-deeds of his lease- 
hold, the creditor has no lien on the leasehold. The accidental delivery of a box 
of deeds to a creditor would not constitute him an equitable mortgagee, though the 
debtor would have to rebut the presumption (d). 

Deposit for a special purpose.— Thr* delivery of title-deeds to an attorney for 
the express purpose of preparing a legal mortgage does not create an equitable 
mortgage (e). In sucli cases the documents are delivered merely with a view to 
pledge them when the legal mortgage is prepared and it raises no inference of a 
present security being created thereon. It is otherwise, however, when they are 
delivered with the immediate intention of creating a security thereon, though the 
parties may have agreed to create a legal mortgage (/). Where, in order to prevent 
immediate proceedings, the debtor deposited the title-deeds with his creditor’s 
attorneys to prepare a mortgage of the property, an equitable mortgage was held 
to have been created ( g ). Similarly, where the deposit is made to secure an exist- 
ing debt, though it be to prepare a legal mortgage ( h ). 

Delivery for special purpose. — Certain executors and trustees agreed to give one 
of the residuary legatees a legal mortgage of a part of the testator’s real estate as 
security for his share and to deliver the title-deeds to his agents for the purpose of 
having the mortgage prepared ; this gave the legatee an equitable lien on the property 
as against the oxecutors, though not as against the other residuary legatees (t). 
\\ here title-deeds were loft with an attorney of the creditor for the purpose of pre- 
paring a legal mortgage for moneys previously advanced, an equitable mortgage was 
hold to have boon created ( j ). The charge is restricted to the special purpose in 
the memorandum accompanying the deposit, and the conditions therein must 
bo complied with ( k ). The purpose may be enlarged by a subsequent agreement 
in writing or by parol without an actual redelivery, though such an agreement will 
not bo presumed (/). 


Delivery must be with intent to create a security.— This is one of the essential 
elements of a mortgage by deposit of title-deeds. For unless the deposit of title- 
deeds ofFects a transfer of intorost in a specific immovoable property for the purpose 
of securing payment of money advanced or to bo advanced, it is absolutely nothing 
at all (m). Intention is necessary to create an equitable mortgage ( n ). The rule 
is, no intontion, no security (o). There is no presumption of an equitable mortgage 
by deposit of title-deeds from the more possession of title-doods coupled with the 
existence of a dobt (p). A plaintiff cannot claim to bo an equitable mortgagee 


(c) Oakes v. Bear (1845) 5 L. T. O. S. 345 ; Joties 

v. Williams (1897) 24 Beav. 47; Venkata- 
ramayya v. Narsinga How (1911) 21 M. L. J. 
454 ; Nageswara v. Srin ivasa, A. I. R. 
(1934) Mad. 743. 

(d) W anile v. Oakley (1864) 38 Bcav. 27. 55 E. R. 

1066. 

(e) Norris v. Wilkinson (1806) 12 Vcs. 192, 

33 E. R. 73 ; Casberd v. A. G. (1819) 6 Price 
411, 148 E. R. 850; Lloyd v. Attwood 
(1859) 3 Dc. G. & J. 614, 44 E. K. 1405. 
(/) Edge v. Worthington (1786) 1 Cox. Eq. Cas. 
211, 29 E. U. 1132; Ex-parte Bruce (1813) 
1 Rose 374. 

lg) Keys v. Williams (1838) 3 Y. & C. Ex. 55, 
160 E. R. 612. 

(h) Payal Jairaj v. Jivraf Ratansi (1877) 1 Bora. 


237. 

(0 Hockley v. Bantock (1826) 1 Russ. 141, 
38 E. R. 55. 

O') Keys v. Williams (1838) 3 Y. & C. Ex. 55, 
160 E. R. 612. 

(*) Wylde v. Radford (1863) 9 Jur. N. S. 1169. 

(/) Ex-parte Kensington (1813) 2 Vcs. & B. 79, 
35 E. R. 249. 

(m) Imperial Bank of India v. U Itai. Gvaw Thu 
& Co. (1924) 51 Cal. 86, 50 I. A. 283. 

(") Nageswara v. Srimwisa, A. I. R. (1926) 
Mad. 743. 

(o) Heng Moh v. Litn Saw (1923) 1 Rang. 545 
P. C. ; V. E. A. R. M. Chettyar Firm v. 
A. K. R. M. K. Clietlyar Firm, A. I. R. 
(1929) Rang. 65. 

IP) Jethibai v. Putlibai (1912) 14 Bora. L. R. 1020 
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when at the time the deeds are deposited, there is no antecedent or existing debt 
nor any oral agreement made that the title-deeds should stand as security for future 
advances, nor was any advance in fact made (7). Where there is an agreement to 
give a mortgage and title-deeds are delivered to the creditor’s solicitor to prepare a 
legal mortgage, the intent to create an immediate security will be presumed and 
the delivery will be construed as an equitable mortgage though the agreement be 
not in writing (r). It has been held in cases (») which may be regarded as obsolete 
that such a delivery must be clearly shewn to be made with the intention of im- 
mediately securing an existing debt or a present advance and not merely for the 
purpose of having a legal mortgage prepared to secure such debt or advance. By 
the deeds being deposited with the debtor’s solicitors for preparing a mortgage and 
handing over the same to the creditor, an equitable mortgage is created, and the 
solicitor is constituted a trustee for the creditor (/). A deposit of title-deeds with 
written authority to. sell given to a bank, and to apply the proceeds towards pay- 
ment, creates an equitable lien though the deposit when made was ultra vir*s the 
bank (u). 


A cUrection to hold or hand over the deeds as security is enough. One ot 
two executors and trustees who had possession of title-deeds of an estate of which the 
testator and debtor to his estate had been tenants in common, requested the debtor 
to allow the executor to retain the title-deeds ns security for the debt. The debtor 
by writing allowed the executor to rotain the deeds. It was held that a good 
equitable mortgage for the debt was created (v). B being entitled to three pro- 
perties, the title-deeds of one of which were held by his bankers as security, deposited 
the title-deeds of the other two with C as security for a debt and lie gave him an 
order to the bankers written by himself, but not signed, to deliver the deeds of the 
third, whon the hen had been satisfied. It was hold that this gave C a valid equitable 
mortgage in the property mortgaged to the bankers (»c). An agreement to mort- 
gage, with the subsequent delivery of the title-deeds, will amount in equity to a 
mortgage and will bo effectual from the time of the agreement ( x ). A parol agree- 
ment to deposit a lease whon granted as security for the sum advanced, does not 
constitute an equitable mortgage (y). There must be some actual deposit to 
constitute an equitablo mortgage. An order on a third party to deposit a lease 
when executed is not sufficient (2). A letter written by the debtor referring to a 
promissory note and deposit of title-deeds as collateral security, is merely evidence 
and not a contract of mortgage (a). When a legal mortgage fails for want of 

attestation or registration, the mortgagee cannot rely upon it as creating an equitable 
mortgage (6). 


Nature of security.— As observed by the Privy Council, the concluding words 
o the section use the word “ mortgage ” to denote the security effected by delivery 
of documents of title (c). 


^ J<> 634 Bhima V - Haji Abdul 10 Bom - 

(r) Ex -P“'t< Wright (1812) 19 Vos. 258. 34 F.. R. 

Ex Ac 1 U, J ams 0838) 3 Y. & C. 
M«n«\ io v E ' R 6,2 : v. Wilkinson 

BSJi 192, 33 F. R. 73. Ex-parte 

(s) Yoml v ic t Cox - 243 30 F - K 113- 

33 F n }£ tlk,num (1806) 12 Vos. 192, 

243730 F. R : e uZ art ' < l700 > 2 Co *. 

w (,859) 3 ^ G - * J- 614 - 

(«) Ib rahm Asim v. Cruickshank ( 1871 ) 7 Ben K . 
(v) Fenwick v. P oU s (1856) 8 Dc. G. M. & G. 506 . 


44 E. R. 485. 

(to) Daw v. Terre I (1863) 33 Bciv. 218, 55 E R. 
351. 

(*) Edge v. Worthington (1786) 1 Cox Eq. Cas. 
211, 29 E. R. 1133. 

(y) Re. lieavan ex-parte Coombe (1819) 4 Mad 
249. 56 E. R. 698. 

(r) Re. Collins ex-parte Perry (1843) 3 Mont 
D. & De. G. 252 ct. o( R. 

(a) On Xoung v. Moung llloone Oo (1888) 13 Cal. 

322 • 

(b) Jaitha Bhima v. Haji Abdul (1886) 10 Bom. 

634 . 

(r) Imperial Rank of India v. V. Rat Grow Thu 
& Co. (1924) 51 Cal. 86, 50 I. A. 283. 293. 
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Extent of security created : Past advances. — When deeds are deposited to obtain 
credit, they will not secure moneys previously advanced (r/), unless the intention is 
apparent from the transaction between the parties (e), which if the debtor denies 
the creditor must strictly prove (/). The expression “ may advance ” in the memo- 
randum accompanying the deposit does not prevent the deposit being a security for 
past advances (<7). Where a policy of insurance was deposited with a solicitor to 
secure costs without a memorandum and subsequently an equitable mortgage was 
executed assigning the policy as security for advances made and to be made without 
mentioning costs, it was held that the deposit for costs merged in the subsequent 
mortgage and after repayment of the loans the solicitor had no lien on the proceeds 
of the policy (/t)- A deposit may be made to secure a general advance ( i ). 

Whether deposit covers future advances. — Equitable mortgage by deposit of 
deeds will be available for subsequent advances if such was the intention of the 
parties, and although tho deposit may be accompanied by memorandum, parol 
evidence of an agreement that it should be extended to subsequent advances will 
be admitted ( j ). The evidence can be gathered cither from the written memo- 
randum or other circumstances as to the intention of the parties at the time of 
making the advances (k). Where a debtor deposited his title-deeds with his creditor 
until such time as his account should not exceed £100, at which time they were to 
be restored to him, and tho debtor died indebted to the creditor in £274, it was held 
that the creditor’s lien oxtendeil to the whole £274 and not merely for the excess 
over £100 (/). In another case an equitable mortgage was held to cover further 
advances if such was tho agreement when the first advance was made, or if it could 
bo proved that a subsequent advance was made on an agreement, expressed or 
implied, that the deeds wore to remain as securities for such subsequent advance (m). 

Hindu and Mahomedan Law. — A lien created by a verbal contract and deposit 
of title-deeds by a Hindu in favour of a Hindu in Bombay was held valid (n). 
Under Mahomedan Law a deposit as security in respoct of a continger.t loss would 
bo in the nature of a trust, not a power (o). Whore title-deeds are already in posses- 
sion of the mortgagee they could bo held to socure future advances, the fact of 
previous possession being treated as constructive delivery (p). 

What property is charged. — Equitable mortgage can only be by deposit of 
titlo-deods of immoveable property. It covers tho whole property comprised in 
the deeds (7) and includes all interest of the dobtor, both existing at the time of 
tho doposit as well as after-acquiror! (r), as it is well established that a deposit of 
deeds without either writing or word of mouth will create in equity a charge upon 


( 1 d ) Perkins v. Bradley (1842) 1 Hare. 219, 68 E.R. 
1013 : Fuller v. Bennett (1843) 2 


«) 

(/) 

(«) 

(h) 

I?) 


Hare. 394, 

67 E. R. 162. 
lie. New ex-parte Farley. Lavender fir Owen 
(1841) 1 Mont. D. & G. 683. 

Re. Cowderov ex-parti Martin (1835) 4 Dcac. 
& Ch. 457. 

Re. Ilildyard ex-parte Smith (1842) 2 Mont. 

D. & Dc. G. 610, Ct. of R. 

Vaughan v. Vanderstegen, Re. Annesley 
(1854) 2 Drew. 289, 61 E. R. 730. 

Marcar v. Sigg (1880) 2 Ma«l. 239. 

Ux-parle Langston (1810) 17 Vcs. 227, 34 E. R. 
88; fix- parte Kensington (1813) 2 Ves. 
& B. 79, 35 E. R. 249; James v. Rtre 
(1854 ) 5 Dc. G. M. & G. 461, 43 E. R- 949; 
West v. Reid (1843) 2 Hare 249 67 E. R. 
104 ; Girendm Coomar v. Kumud Kuman 
(1898) 25 Cal. 611 ; Himalaya Bank, Ltd. 
v. Quarry. (1895) 17 All. 252. 


( k ) Re. Morgan ex-parte Sanders (1834) 3 L. J. 
Bey. 92. 

(0 Ashton v. Dalton (1846) 2 Coll. 565, 63 E. R 
863. 

(m) Girandero Kumar v. Kumud Kumari (1898) 
25 Cal. 611. 

(»i) Jivandas v. Framjee (1870) 7 Bom. II. C. 45. 

(o) Varden Seth Sam v. Luckpatty Royjee (1862) 

9 M. I. A. 303. 

(p) V. M. R. V. Cheltyar Firm v. Asha Bibi. 

A. 1. R. (1929) Rang. 107 ; Gire»\dro Coomar 
v. Kumud Kumari (1898) 28 Cal. 611. 

(7) Ricluinls v. Borreit (1800) 3 Esp. 102, 170 
E. R. 553 ; Mellush v. Brown (1890) 45 Ch. 
I). 225; Pranjiwandas Mehta v. Chan Ma 
Phee (1916) 43 I. A. 122. 

(r) Re. Baker, ex-parte Bisdee (1840) 1 Mont. 
I). & Do. G. 333 ; Re. Roche's Estate (1890) 
25 L. R. Ir. 58, 284 C. A. 
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the property to which the document relates to the extent of the interest of the 
person who makes the deposit («), including therein all incidental rights such as 
good-will in connection with the premises (/). If it is, however, intended that 
part only of the property comprised in the deeds was intended as security, it must 
be proved (it), and where the terms of^tlie contract are specified in the memorandum 
they cannot be varied by parol (e). 


Part of securities mentioned in the memorandum found. — The surety of a 
banking company had a credit account with the bank to the extent of £3,000 secured 
by a memorandum, specifying certain securities deposited by way of equitable 
mortgage. On his dying a debtor to the bank in £4,000, there was found in his 
office in the banking house the securities mentioned in the memorandum with others 
tied in a bundle and endorsed and labelled as securities. There being evidence 
that he had stated that the bank was secured in £5.000, it was held that the bank 
was equitable mortgagee of all the securities, though only part of the securities 
mentioned in tlio memorandum wore found, the others having been appropriated (w). 

Equitable mortgagee’s duty to examine the deeds. — It is not negligence on the 
part of a mortgagee to accept the debtor’s statement that the title-deeds handed 
to him are all that belong to the property and aro necessary. Where the Court 
is satisfied of the good faith o f the person who has got a prior equitable charge and 
is satisfied that there lias been a positive statement whereby ho honestly believed 
that he had got the necessary deeds, then he is not hound to examine the deeds and is 
not bound by constructive notice of this actual contract or of any deficiencies 
which by examination ho might have discovered in them (x). 


Parting with or loss of deeds. — Where an equitable mortgagee delivers the 
title-deeds in order to effect a sale, his lien is not lost thereby (.?/), nor by a creditor’s 
solicitor wrongfully abstracting the title-deeds (;). Secondary evidence of the 
deposit may bo adduced when the creditor is unable to produce tho deeds or any 
memorandum of proof that tho deeds have been lost (a). 

Recovery of title-deeds. — A suit for such a purpose would be a suit for redemp- 
tion, not a suit in detinue. 


S. 58 


Priority. — It has been observed that here there is no distinction between legal 
and equitable mortgages, as ip. English Law, whore a legal mortgage will always 
prevail against tho equitable, unless tho holder of tho legal has done or omitted to 
do something which prevents him in equity from assorting his paramount rights (6). 

Js is rendered clear by tho Transfer of Property (Amendment) Supplementary 
ct, 21 of 1929, which has introduced in the Registration Act a proviso to section 48, 
w oroby a mortgage by deposit of title-deeds takes effect against any mortgage 
oed subsequently executed and which relates to tho same property. Even before 


«) 

(«) 

M 

(W) 


ft IS* CO 




OJ New South 
14 A. C. 273. 

C v-Dewes ' 1 828) 5 Russ. 29, I 

'• Midland Railway 

0876) 3 Ch? b /> 36. V ‘ ^ 

i- „v- R«Aford (1863) 9 fur. N. ‘ 
hx -parte Le.it he s (1333) 3 De.ic. & C 

Stehta v - Chan M 
(1916) 43 I. A. 122. 

•anjivandas Mehta v. Chan Ma Phe 
43 I. A. 122. 

65 , E. V R. A 44 / 4 /<nS (I854) 2 W & 


(x) Dixon v. Muckleston (1872) 2 Ch. App. 155; 

Taylor v. Bundle (1891) 1 Ch. 8; Garnham 
v. Skipper (1885) 53 L. T. 940; Re. Mc- 
Mahon. McMahon v. McMahon (18S6) 
55 L. T. 763. ' 

( y ) Tx parte Morgan (1806) 12 Vcs. 6, 33 11. R. 3; 

Re. Tyrie ex -parte Morris (1866) 14 L. f 
BOB. 


(*) 

'<*) 

<*» 


Mason v. 


I) ( 186^) 34 rteav. 


Money \ 4 > o. 

471. 55 F. R. 717. 

Haskett v. Sheet (1863) 9 L. T. 52. 

Imperial Hank of India v. U Rai Gyaw Thu 
& Co. (1924) 51 Cal. 86, 51 I. A. 283, 289 
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S. 58 the amendment, the Calcutta High Court took the same view (c). In this con- 
nection the case below (d) shews that such a mortgagee is not always protected. 
Negligence may affect a subsequent purchaser or mortgagee but if he obtains a 
reasonable account for their non-production, the mortgagee will lose his priority and 
so also if the mortgagor obtains the deeds or the last deed on a pretext from the 
mortgagee and creates an encumbrance. This is a useful form of security 
owing to its inexpensive nature, vet it carries with it its own defect, namely, in not 
being absolutely secure. 

Personal covenant. — : In section 58 various classes of mortgages are described 
which distinguish in turn simple mortgages, mortgages by conditional sale, usu- 
fructuary mortgages and English mortgages, in three of which there is a personal 
covenant to pay. Rut a mortgage by deposit of title-deeds does not contain a personal 
covenant to pay. But in these transactions it is usual to take with the deposit of 
title-deeds a promissory note for the amount of the loan, with a view to enable the 
mortgagee to take a personal decree against the mortgagor. And it is for this 
reason that within three years the promissory note is renewed to save limitation, 
even though the loan be allowed to continue. 

Registration of mortgage by deposit of title-deeds. — Section 59 of the Transfer 
of Property Act, 1882, expressly excludes a mortgage by deposit of title-deeds 
from registration. Speaking generally, no equitable mortgage is oven created by 
a writing. It is of the very essence of the equitable mortgage that it comes into 
being without any writing by the mere conjunction of certain facts. It needs no 
contemporaneous writing for its complete effect and consequences, and rightly 
and logically viewed, the writing can never bo put higher than proof of the intention 
of the parties. These writings have raised nice questions which have been discussed 
in the various High Courts as to whether they in themselves create a mortgage or 
are merely subsequent records of it or anticipatory statements leading up to it. 
In the former case they need registration, in the latter not. The rule applies to sub- 
mortgages equally as to mortgages by deposit of title-deeds. In a case where the 
defendant sent the deeds with the following letter to the plaintiff’s attorneys r “ I 
have the pleasure of handing to you the title-deeds of a house, 56, Lower Circular 
Road, as a collateral security for Rs. 20,000 which falls due this day. Please accept 
them from my manager,” it was hold that the letter needed registration as being 
a document which created an interest in land (e). And where the defendant 
deposited with the plaintiff in Bombay title-deeds of his property situate at Nasik 
and borrowed a sum from the plaintiff, executing at the same time in favour of 
the plaintiff a writing sotting forth the clear intention of the defendant that the 
deposit should bo security for the loan and binding the defendant to execute on 
demand a propor legal mortgage of the property covered by the title-deeds deposited, 
it was hold that the deed required registration (/). So also whore the defendant 
borrowed in Bombay a sum of money from the plaintiff by deposit of title-deeds of 
his property situate outside Bombay. The transaction, which was evidenced by 
a writing which recited the loan and the deposit, stipulated that the defendant would 
exocuto a pucca document in respect of the same when called upon to do so — it was 
held that tho document required registration (7). In a Calcutta case the defendant 
on tho 25th of Fobruary 1914 executed a promissory note for Rs. 1,500 in respeot 

(e) Gokul Pass v. Eastern Mortgage and Agency 
Co. (1905) 33 Cal. 410; Coggan v. Pcgose 
(1884) 11 Cal. 158. 

<d) Oliver v. Hinton (1899) 2 Ch- 284. 

(*) Dwarkanath Milter v. S. M. Sarat Human 


(1871) 7 Bend. L. R. 55. 

( f) liehram Rashid v. Sorabji Rustomji (1914) 

38 Bom. 372. 

(g) Chonnilal v. Vit hatdas (1922) 24 Bom. L. R. 

502. 
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of a fresh advance in plaintiff’s favour and on the same day passed a letter in these S .SH 
terms, “ for the payment of the sum of Rs. 1,500 with interest I have borrowed 
from you on promissory note of date I hereby put on record that the title-dee<ls 
re. my premises already deposited with you shall be held by you as collateral 
security.” The amount of Rs. 1,500 was paid to the defendant after passing of 
the promissory note and the passing of the letter. It was held that there was no 
completed contract before the latter was passed, which in the circumstances of 
the case constituted a mortgage contract and was inadmissible for want of registra- 
tion (A). On the other hand, where the equitable mortgage is complete without the 
memorandum and the memorandum is not a writing which the parties had made 
as the evidence of their mortgage but only a writing which was evidence of the fact 
from which the contract was to bo inferred, it was held not to require registration. 

Where title-deeds were deposited with the plaintiff in the morning as security for 
repayment of Rs. 1,200 lent him by the plaintiff at the time when deposit was made 
and on the evening of the same day the defendant by way of further security gave to 
the plaintiff a promissory note for the amount of the loan and endorsed thereon the 
folio wins memorandum “ for the repayment of the loan of Rs. 1,200 and the in- 
terest duo thereon of the within-note of hand I hereby deposit with the plaintiff 
as collateral security by way of equitable mortgage the title-deeds of my property,” 
it was held that the memorandum did not require registration (f). In another case, 

A and B executed a joint and several promissory note in favour of the plaintiff. 

On the same day A deposited with the plaintiff the title-deeds of his property as 
collateral security and received conjointly with B as part of the consideration 
money for the promissory note the sum of Rs. 2,000. Shortly afterwards A ad- 
dressed a letter to the plaintiff to this effect : “.As collateral security for the due 
payment of Rs. 2,000 secured by a promissory note of even date I herowith hand 
you the title-deeds of my property.” It was held that the letter itself was not a 
contract for mortgage and did not require registration, as an equitable mortgage 
had been completed upon deposit of title-deeds ( /). 

In another case, R. executed mortgages in favour of D. some time before June 
1893. On tho 3rd of Juno 1893 D. deposited theso mortgage deeds with G.’s agent 
at Calcutta as security for his debt to G. On the 19th of June 1893 D. wrote a letter 
to G.’s agent which after reciting the amount of tho debt contained, amongst others, 
the following clause: “That I shall pay him ono-fourth of Rs. 70,000 within a 
fortnight, ono-fourth by promissory note payablo six months from the date and 
the remaining half by a promissory note payablo within a year. In the meantime 
and until payment of the claim in full, you will hold ns agont for him the mortgage 
deeds which aro already made over to you as such agent its security as for tho due 
payment of the said debt, not to bo parted with by you without mutual consent of 
myself and G. or under an order of tho Court.” It was hold that the mortgage was 
concluded on tho date when the deeds were deposited with G.’s agent at Calcutta 
and that a valid equitable sub-mortgago was created in favour of G. on that day (A*). 

Where the expressions used in the lotter “ or memorandum ” accompanying a 
deposit of title-deeds wore “ I have borrowed,” “ I have kept the undermentioned 
documents of title as security for tho said loan ” and “ I further assuro you that 
the properties of which the title-deeds are kept herewith, aro free from all encum- 
brances,” it was held that the letter (or memorandum) was the record of an entirely 

t&) Rhairab Chandra Hose v. Analh Kath De (/) (Jo \oung v. Moune Hlnon Oo flKSfil nfii 

(1920) 24 C. W. N. 599. 322. ' aU 

Kedernath Dull v. Shamloll KhJtry (1873) (A) Gokal Dass v. Eastern Mortgage and dprnrv 

11 Bein'. L. R. 405 Co. (1906) 33 Cal. 410. S V 
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S. 58 completed transaction and so required no registration (/). And so a letter or 
memorandum stating “ as agreed upon in person I have delivered to you the under- 
mentioned documents as security” does not require registration (m) ; but if it must 
be regarded as constituting the bargain between the parties, it needs registration (n). 
On the 25th May 1923 a debtor passed a promissory note. This was followed on 
the following day, 26th May, by an agreement to deposit the title-deeds and on 
the 27th May, the title-deeds were sent with a letter referring to the agreement 
and then followed a reference to the schedule annexed to the letter. The docu- 
ments taken together were held to constitute a mortgage which required registra- 
tion (o). The plaintiff executed a mortgage by deposit of title-deeds and a promis- 
sory note to the defendant and agreed that the defendant should pay off the mort- 
gagee and recover the title-deeds from him and retain them with himself as addition- 
al security. The terms were embodied in two documents and it was held that they 
required registration ( p ). 

No memorandum relating to deposit of title-deeds can be within the meaning 
of section 17 of the Registration Act, unless it embodies all the particulars of the 
transaction, of which the deposit forms part, and unless, on its face, it embodies 
such terms and is signed and delivered at such time and place and in such circum- 
stances as to lead legitimately to the conclusion that so far as the deposit is con- 
cerned, it constitutes the agreement between the parties ( q ). The above cases 
illustrate that where the document or documents constitute the bargain between 
the parties, registration is necessary (r). But when it merely records a completed 
transaction between the parties, registration is not necessary ( 5 ). 


Equitable sub-mortgage by deposit. — A transfer of an equitable mortgage by 
deposit of deeds is effected by delivery of the deeds to the transferee either with or 
without a memorandum (t). A legal mortgagee by deposit, or an equitable mort- 
gagee by re-deposit, can create a sub-mortgage and in the latter case the memo- 
randum accompanying the oquitablo mortgage need not be deposited (u). The 
derivative mortgagee, however, must deliver up tho deeds upon the original mort- 
gagor paying off tho amount due (v). In India also a legal mortgagoo may by 


(/) Surendramohan v. Mahendranath (1932) 59 
Cal. 781. 

(m) Obla Sundatachariar v. Narayana Ayyar 

(1931) 54 Mad. 257, 58 I. A. 68. 

(n) Shailendrqnath v. Hade Kata (1932) 59 Cal. 

586. 

(o) Jagannadham v. Official Assignee, Madras, 

A. I. R. (1931) Mad. 124. 

Ip) Suami Chetiy v. Ethirajulu (1917) 40 Mad. 
547. 

(« 7 ) S hail end ranalh Pali I v. Hade Kata Mane 
(1932) 59 Cal. 586. 

(r) Shailendranath Palil v. Hade Kata (1932) 
59 Cal. 586 ; Subramomtan v. Lutchman 
( 1922) 50 Cal. 338, 50 I. A. 77 ; Pranjivandas 
v. Clan Ma Phie (1916) 43 Cal. 895, 
43 I. A. 122; Naliqnal Ifank of India. Ltd. 
v. Ii. C. Natir & Co. (1932) 34 Bom. L. R. 
748 ; Nageswara v. Srinivasa, A. 1. R. (1926) 
Mad. 743 ; Kedarnath Dull v. Shatnloll 
Khettry (1873) 11 Bong. L. R. 405 ; Dwarha- 
nath Miller v. S. M. Sarat Kumari (1871) 
7 Bong. L. R. 55 ; Ilehram Rashid v. Sorabjt 
Rustomji (1914) 38 Bom. 372; Choomlal 
v. V it ha I das (1922) 24 Bom. L. R. 502; 
Hhairab Chandra Hose v. Anath Hath De 
(1920) 24 C. W. N. 599. 

(*) Surendramohan v. Mahendranath (1932) 
59 Col. 781 ; Obla Sund'traehariar v. Nara- 


yana Awar (1931) 54 Mad. 257, 58 I. A. 68 ; 
I'adamalai v. Subramania, A. 1. R. (1923) 
Mad. 262 ; Bubhan Mohan Co-operative 
Hindusthan Bank (1925) 29 C. W. N. 784; 
Kshctranath v. Harasukdas (1927) 31 C. W. 
N. 703 ; Kedarnath Dutt v. Sham lull Khettry 
(1873) 11 Bong. L. R. 405; Oo Noung v. 
Moung II toon Oo (1886) 13 Cal. 322; 
Gokal Dass v. Eastern Mortgage Agency Co. 
(1906) 33 Cal. 410; Krishnayya v. Ponnu- 
steam i (1924) 47 Mad. 398; Ramakrishna 
v. Kesavalu, A. I. R. (1927) Mad. 1145; 
Nageswara v. Srinivasa, A. I. R. (1926) 
Mad. 743 ; Ma Sein Bye v. S. R. M. R. M. 
Chetty Etna, A. I. R. (1926) Rang. 10; 
S. P. K. R. R. M . Chettyar Firm v. Adminis- 
trator General, Bengal, A. I. R. (1933) 
Rang. 307. 

It) Encyclopaedia ol Forms and Precedents, 
2nd Ed., Vol. 10, p. 52. See Imperial 
Bank of India v. Bengal National Bank, 
Ltd. (19321 59 Cal. 377. 

(«) Re. Hildyard, ex-parte Smith (1842) 2 Mont. 
D. & Dc. G. 587. 

(f) Mathews \. W allay n (1798) 4 Vts. 31 E. 
R. 62; Turner v. Smith (1901) 1 Cli. 213; 
Cheese v. Keen (1908) 1 Ch. 245; Delish 
v. Union Bank of England (1914) 1 Ch. 22. 
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deposit create a sub-mortgage (w). Where a legal mortgagee created an equitable Q W 
sub-mortgage and then a subsequent legal mortgage, the latter did not by merely 
obtaining a registered document acquire priority over the previous sub-mortgage 
created by the prior mortgagee by deposit of the mortgage deed (x). In a Madras 
case ( y ), it has been held that the endorsee for value of a negotiable instrument, 
the amount of which had been secured by a mortgage or by deposit of title-deeds,’ 
cannot claim to enforce the mortgage in the absence of a registered instrument 
conveying the mortgage right to him. The decision proceeded on the ground that 
a mortgage of immoveable property was itself immoveable property, whatever the 
form of the mortgage, and transfer of ownership of such a right fell within 
section 54 of this Act requiring registration. In Rangoon a contrary view lias been 


Payment of original mortgage by deposit of title-deeds.— Where a person pays 
off the original mortgage he is not entitled, as a matter of course, to claim ns equit- 
able mortgagee. He must shew that he paid his own moneys and was to stand in 
the position of the original mortgagee (a). 

4 

The remedy of the equitable mortgagee.— According to English Law, the right 
of a mortgagee by deposit of title-deeds with or without a memorandum is fore- 
closure (6). A decree for foreclosure in the case of an equitable mortgage ought 
not to omit the word “ foreclose ,” but ought to contain directions that upon default 
t le mortgage will bo foreclosed, that the hereditaments will be discharged from 
all equity of redemption and that a conveyance must be executed (c). An equitable 
mortgagee by deposit of titlo-deeds accompanied by agreement to execute a legal 
mortgage is entitled to oitlier sale or foreclosure (</). The result of the English 
< ecisions as to the remedy of an equitablo mortgagee in the case of a mortgage by 
oposit of title-deeds accompanied by a written memorandum is sale or foreclosure, 
ut when thoro is no memorandum, foreclosure only. In India the remedy of an 
equitablo mortgagee was different, according to the different High Courts. Accord- 
mg to the Bombay High Court, equitable mortgagee had a right to sue for fore- 
closure or sale (e). In Calcutta the practice had been to decree a sale ( /). The 
doubt has been sot at rest by section 90 applying the provisions of a single mortgage 
o an equitable mortgage and by the insertion of rule 15 in Order 34 of the Code 

of Civil Procedure, 1908, by section 7 of Act 21 of 1929. Hence in India the only 
remedy is by sale. 


Receiver. — A receiver may be appointed at the instance of a mortgagee by 

eposit of title-deeds (g). A mortgage by such a recoiver under an order of the 

ourt for the preservation of the estate, takes precedence over all other encum- 
brances (h). 


W ) Gokul Dass v. Eastern Mortgage and Agency 
r £°;* (WO*) 33 Cal. 410. 

' Doss \. Eastern Mortgage and Agency 

fvl v, , . Ud - (>005) 33 Cal. 410. 

’ Ll »>nalat v. ttalakrishna (1921) 44 Mad. 965 ; 
JVJA.*® 0 P eru, nal Atnmal v. Peru mat Naicker, 
«4S 921 > 44 Mad. 196. 

al » * v - p **ey. A. I. R. (1934) Rang. 51. 

rfndoorang v. Balkrishen (1838) 2 M. I. A. 60. 
1 1 Ua ***>use v. Charlton (1878) 8 Ch- D. 444 ; 
fork Union Hanking Co. v. Arlley (1879) 
2 Ch D ^ 2 °3 I Harrold v. Plenty (1901) 

w**' Fisher (1882) 22 Ch. D. 283. 

' ‘ York Union Banking Co. \. Artley (1879) 


1 1 Ch. D. 205. 

(*) Maneckji v. Rustomji (1890) 14 Rom 269- 
Khushal v. Poonatnehand (1898) 22 Bom! 
164. 

(/) Shreamth Roy v. Csodadhur (1897) 24 Col. 
348 ; Oo Xouftg v. Moung Htoon (1888) 
13 CaI. 322. 

(S) Dodger v. Rodger (1862) 11 \V. R. 160- 
Aberdeen v. Chilly (1839) 3 Y. & C. Ex. 379! 
160 F.. R. 749; Girdhari Lai Dhirendra 
Knsto (1907) 34 Cal. 427 ; Venkata Kumara 
v. Gokuldoss (1931) 54 Mad. 565. 

(A) Gtrdhart Lai v. Dhirendra Kristo (1907) 34 
C ft 1 . 4 27. 
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S, 58 Release. — When a registered memorandum accompanies an equitable mortgage 

the mortgagor should, on repayment, obtain a registered release. 

Redemption of an equitable mortgage. — The provisions of Order 34 relating to 
a simple mortgage apply to a mortgage by deposit of title-deeds (i). 

Limitation. — A suit to recover advances secured by a deposit of title-deeds is 
governed by article 132 of the Indian Limitation Act as amended by Act 21 of 
1929 which prescribes a period of 12 years from the date the money sued for becomes 
due. Where a promissory note accompanies the deposit, the 12 years rim not from 
the date of the note payable on demand, but from the date the actual demand is 
mado(y'). A suit to redeem would be governed by article 148 of the Limitation 
Act, 1908. 

Indian Companies Act, VII of 1913. — Under section 109 it is necessary to file 
with the Registrar particulars of mortgage by deposit of title-deeds whether or not 
it is accompanied by a memorandum of deposit ( k ). 

Stamp duty. — On an equitable mortgage, where the amount is repayable on 
demand or after more than three mohths from date of instrument, duty would be 
according to article 0 of the Stamp Act, 1899. If the loan or defct is repayable 
not more than three months from the date of the instrument, article 13 (h) 
would apply. 

The Indian Companies Act, VII of 1930. — The provisions of section 109 of this 
Act apply to a mortgago by doposit of title-deeds whether or not accompanied by 
a memorandum of deposit (l). 


Section 58 (g) : Anomalous Mortgage. 


Anomalous mortgage. — Sub-section (g) originally formed part of section 98 
which by the Amending Act, 20 of 1929, has been split up, with the result that the 
lirst part is sub-section (g) of section 58 and the second part is section 98. Sub- 
section (g) has been added to this soction as dealing with the residuary class of 
mortgages. Prior to the amendment, the Act recognized six classes of mort- 
gages, viz., (1) simple mortgage, (2) mortgage by conditional sale, (3) us- 
ufructuary mortgago, (4) English mortgage, (5) combination of (1) and (3), (6) 
combination of (2) and (3), and regarded all mortgages which did not como in any 
of these classes as anomalous. The rights and liabilities of the part ies were determined 
by their contract as evidenced by the mortgago deed, and so far as such contract 
did not extend, local usage was made applicable. Of the six varieties above- 
mentioned, nurnbors (5) and (6) are by the Amending Act olassed as anomalous 
mortgages and their number is legion, the most common variety being numbers 
(5) and (0). 


“Zarpeshgl.” — Zarpeshgi is a lease granted on a sum of money being advanced, 
of the nature of a usufructuary mortgage. The power of redemption expressly 
or impliedly is resorvocl to the lossor, so that it appears that the parties intend the 
transaction to bo a mortgage ( m ). For form, see (n). For further elucidation, see 
commentaries on soction 58 (d). 


“ Iladarawara ” mortgage.— This kind of mortgage occurs in Kanara and 
rosombles a Welsh mortgage, the mortgagee boing in possession and taking the 


(<) See Code of Civil Procedure, (1008) 0.34, 

(j) Villa v‘. Peilcy, A. I. R. (1934) Ran*. 51. 

Ik) Mantklal v. Saraspore Manufacturing Co., 
Ltd. (1027) 29 Horn. L. R. 253. 


(/) Mantklal v. Saraspore Manufacturing Co.. 

Ltd. (1927) 29 Dorn. L. R. 253. 

(m) Basant Lai v. Tapesshri Rai (1881) 3 All. 1. 
(w) Mashook Ametn v. Marem Reddy (1875). 
8 M. H.C. 31. 
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rents and profits in lieu of interest and paying Government revenue, the security 
carry ing a right to redeem, hut none to foreclose (o). Madras Regulation XXXIV 
of 1802, which applies to usufructuary mortgages executed before the passing of 
Act XX\ III of 1855, does not apply in the case of an ilatlaratrara mortgage in 
South Canara, which, securing to the mortgagee the use and occupation of land for 
a long term, amounts to a lease of the property for the term agreed upon (p). In 
the case of an iladarawara for a long term of years, the mortgagee hopes, by careful 
cultivation and improvement of the soil, to make a profit, which would not re- 
present the interest on the loan, but the return for his own industry and expenditure 
on the land, and for this purpose it is essentially necessary that he should have 
possession till the end of the term. In such a case it should not be maintained that 
justice would be done to the mortgagee by repaying the loan before the expiration 
of the term (</). 


Ott i mortgage. — An otti, like a kanom, mortgage cannot be redeemed 
before the lapse of twelve years from the date of its execution, unless there be an 
agreement to the contrary (r). An otti, in fact, only differs from a kanom in two 
respects. First, in the right of pro-emption which the otti holder possesses in case 
the jenmi wishes to sell the premises, and, secondly, in the amount secured, which 
is generally so large as practically to absorb in the payment of interest the rent that 
would otherwise have been paid to the jenmi, who is thus entitled to a mere pepper- 
corn rent (s). But though after an otti right is granted, little or nothing is left to 
the j ennui proprietor, he has still a right to redeem, and the transaction is therefore 
a mortgage, and not a sale. If, then, an otti right is a mortgage right, a kamavan 
may singly create it for proper reasons (f). The otti holder has not the right of pre- 
emption but a preferential right to make any further advances on the property. 
In the case of an otti mortgage for a term of years it is not competent to the mort- 
gagor to redeem before the appointed time (u). Two out of three coparceners 
executed a document in the following terms, “ as we have received Rs. 500 you 
will, in lieu of the said amount and interest, enjoy the said property for three years 

by virtue of arakattu otti . . . on the condition that on the expiry of three years 

we should redeem the land without paying either principal or interest. You will, 
on the expiry of the said period, deliver possession of the said immoveable property 
without raising any objection.” The creditor obtained possession of only a part 
of the land. The mortgage was hold to be anomalous as it gave the creditor no 
right to claim repayment but only a right to remain in possession (c). 


Lalian-galian ” mortgage. — It is an anomalous mortgage peculiar to the 
Central Provinces and Berars. In this form of mortgage, the only remedy given 
to the mortgagee is foreclosure. Such being the remedy, it follows by implication 
that there is no covenant of personal liability ; such a form of mortgage does contain 
a provision enabling the mortgagor to redeem by a given date and if by that date the 
mortgage is not redeemed, it is to bo deemed us foreclosed. The payment of the 
money upon which the mortgagor is entitled to redeem, is not to be regarded as a 
personal contract to pay out of the mortgagor’s personal estate, but it is 
a new contract to pay out of the hypothecated estate. Such a covenant 


(o) A tayilarayar v. Subbaraya 11 hut (18621 
1 M. H. C. 81. 

(P) P trial hail Subba Uau v. Mankudt A 'arayana 
(1881) 4 Mad 113. 

(<?) P erlathatl Subba Kau v. Mankud* Aaravana 
(1881) 4 Mad. 113. 

< r ) Shekhara v. Rau (1879) 2 Mad. 193 ; Ahmad 

v. Kunhamfd M882' lit Mad. 192 : Muh.nuul ' 


v. AU Koya (1890) 14 Mad. 76. 

{$) Kumini Ama v. Pakram Kolusheri (186°) 
1 M. H. C. 261. ’ 

(f) r dathil Itti v. Kcpashon Sayar !S6°) 
1 M. H. C. 122. * ' 1 

(m) Keshava v. Keshava (1879) 2 Mad. 45. 

(v) V tsvalinga PiUai v. Palanutppa Chrltv (1898' 
21 Mad. 1 . 


S. 58 
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S. 58 would be inconsistent with the express remedy by foreclosure. In point of 
remedy, therefore, it stands on the same footing as a mortgage by conditional 
sale. A lahan-gahan mortgage does not come within the definition of mortgage 
by conditional sale in section 58 (c) of the Transfer of Property Act (w). 
Nevertheless, the effect is similar to that of a mortgage by conditional sale, and 
mortgages such as kut-kubala or bai-bil-ioafa, similar in form to that of lahan-gahan 
mortgage, have been recognized by the Privy Council (#), and treated as standing 
on the same footing as mortgages by conditional sale. It was there pointed out 
that such mortgages need not contain a personal covenant for repayment of the 
loan. A personal covenant is not necessarily implied in every mortgage ( y ). A 
loan imports a covenant to pay (z) and in a mortgage of the nature of lahan-gahan 
it is necessarily implied that there is no covenant of personal liability, if no such 
covenant is expressly included in the terms of the deed (a). The mortgage instru- 
ment is termed a foreclosure mortgage. The meaning of the word “ lahan ” is 
that the mortgage is foreclosed, the right of redemption extinguished and the 
property in the land is transferred to the mortgagee absolutely. The etymology 
of the word “ lahan ” is unknown. A form of this mortgage is given in Ramji v. 
Chinto (6). It appears that this form of mortgage was at one time used in the 
Bombay Presidency also (c). The vernacular conditions run thus : — “ A rupieya 
bara mahina nay devoo karar sar nahi dilias tu ghan milkat lan-ghan ussay," i.e., 
“ These moneys after twelve months will be paid as agreed, if not paid the mort- 
gaged property shall be foreclosed.” The lahan-gahan mortgage is not automatical- 
ly foreclosed, but judicial proceedings must be interposed. Without action fore- 
closure cannot become absolute. Moreover, in such mortgages it is open to the 
mortgagor to redeem even after the period agreed for redemption till foreclosure 
takes place, on the principle that redemption and foreclosure are co -extensive. 
Again, when the remedy is expressed to be foreclosure, the mere fixation of a date 
on which the mortgagor agrees to repay the loan does not amount to a covenant to 
repay within the meaning of clause (a) of section G8 of the Transfer of Property 
Act (d). As to the form of these mortgages, it is usually found in one of the forms 
described by Turner, C. J. ( e ). This form of Hindu mortgage under the names of 
khat kabala muddatakriyan and ahan lahan obtains throughout British India though 
its incidents vary. It is necessary that there should be delivery of possession to 
the mortgagee. Usually possession remains with the mortgagor until foreclosure 
proceedings are takon and possession obtained. 


Other forms known in Malabar are peruartham (/), ottikamparam, nirmutal 
and kaividu-otti (g), an ubhayapattom (h), a kanom (i) which partake of the nature 
of a usufructuary mortgage and a lease. It may be a mortgage (j) or a lease ( k ). 


( w ) Govind v. J att&nalh (1916) 12 Nag. L. R. 19. 
(*) Balkissondas v. IK. F. Legge (1900) 22 All. 

149, 27 I. A. 58. „ , 

(y) Kalita Singh v. Paras Iiatn (1895) 22 Cal. 434 , 
22 I. A. 68 ; Balkissondas v. IK. F. Legge 
(1900) 22 All. 149, 27 I. A. 58; Govtnd 
v. Jaggonath (1916) 12 Nag. L. R. 19; 
Jag Sahu v. Mt. Ram Sakhi Kuer (1922) 
l I’at. 350 ; Dallambhat v. Krishnabhat 
(1910) 34 Rom. 462 ; NaroUamdas v. Sheo 
Pragash Singh (1883) 10 Cal. 740, 11 I. A. 
83; Jalindra Nath Basil v. Peyer Deye 
Debt (1916) 43 Cal. 990, 43 I. A. 108. 

(«) Ram Narayan Singh v. Adkindra Noth (1917) 
44 Cal. 388, 44 1. A. 87. 

(«) Haji Mahomed v. Ramappa, A. I. R. (1928) 
25 Nag. 187 ; Kundanmal v. Wasudeo 
(1922) 19 Nag. L. R. 67. 


(6) (1864) 1 Bom. H.C. 199. 

(cj Shankarbhai v. Kassibhai (1872) 9 Bom. 
H. C. 69 ; Krishnaji v. Ravii (1872) 9 Bom. 
H. C. 79. 

(</) Govind v. Jaggannath (1916) 12 Nag. L. R. 19. 
( e ) Ramasami v. Samiyappanayakan (1881) 
4 Mad. 179, 183. 

(/) Shekarivarma v. Mangalom (1876) 1 Mad. 57. 
(g) Kundu v. Impichi (1884) 7 Mad. 442. 

(«) Neelakandaha v. Ananthukrishna (1906) 30 
Mad. 61. 

(») Kannti Kurup v. Sankara Varma (1921) 
44 Mad. 344 ; Kelt* Nedungadi v. Krishnan 
(1903) 26 Mad. 727, 728; Kanara v. Govin- 
dan (1882) 5 Mad. 310. 

O’) Silapani v. A shtamurii (1880) 3 Mad. 382. 

(A) Raman v. Krishna (1883) 6 Mad. 325, 326. 
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To be valid it must be attested as required by section 59 of this Act (/) even the san- 
mortgage of Guzerat (in). The Courts, for purposes of limitation, have treated 
as simple mortgages, transactions in the nature of hypothetical bonds known to 
Tndia under various nomer clatures — rchn, kifalat and mvstaghraq (n), arh and 
r»i ustaghraq (o), drishtabandaka , adaimana-pattiram , taran-gahan (;>) nazar-gahan (g). 


Simple usufructuary mortgages. — The following have been construed as simple 
usufructuary mortgages. A mortgage whereby after payment of revenue, interest 
and balance towards principal, the mortgagee was entitled to exercise all the powers 
of an owner (r), — a mortgage for three years without interest, mortgagee to sue 
before the period, should the property be attached ( s ). A usufructuary mortgage 
with a covenant to pay both principal and interest (t). Where possession was 
given to a mortgagee with a stipulation that the principal and interest at a specified 
rate should be repaid 1 1 years thereafter, and in default the mortgagor should execute 
a sale deed to the mortgagee, the transaction was construed as a combination of simple 
and usufructuary mortgage (u). Right to redeem on payment by a day named and 
on failure to pay, annually on the corresponding day of a future year (v). A 
usufructuary mortgage containing a covenant to pay on a fixed date (u>), or in which 
the period is fixed (x). A mortgage for three years at a specified rate of interest 
and on failure to pay the interest yearly, the mortgagee had power to realize the 
mortgage-money through a Court or get a new deed charging the property, executed 
in lieu of interest together with a covenant to make the deficiency of interest (y). 
Whore the property was mortgaged as security for principal and interest, and in default 
of payment the mortgagee was to take management of the land and house, and the 
mortgagor was to redeem upon payment, and the mortgagee was put in possession, 
the document was construed as a simple and usufructuary mortgage (z). Provision 
in a usufructuary mortgage that if the mortgagor failed to give possession or if the 
mortgagee should be dispossessed, he could recover the mortgage debt from the 
mortgagor on the mortgaged property (a). A usufructuary mortgage in which a date 
is fixed for repayment (6). A mortgage where possession was given, interest and term 
specified, the profits to be appropriated first in lieu of yearly interest and the balance 
in payment of the principal debt, the mortgagor entitled to redeem (c). So also 
where a mortgage stipulated that the mortgagee was to enjoy the property for 
three years and the mortgagor was to redeem without payment of principal or 
interest, the instrument was considered to be anomalous (d). Where a mortgagee 
was put in possession and authorized to retain for 10 years until payment of the 
mortgage-money out of the rents and profits (e). 


(l) Kanna Kurup v. Sankara Varma (1921 

44 Mad. 344. 

(m) Jethabhai v. Girdhar (1896) 20 Bom. 158 

Sobhagchand v. If hu hand (1882) 6 Bon 
193; Laxmichand v. Kastur (1869) 6 Bon 
H. C. 60; Naran Purshotam v. Dolatrat 
(1882) 6 Bom. 538 ; Sharfudin v. Govin 
(1903) 27 Bom. 452. 

t") Da fy Sin S h v - Hahadur Ram (1912) 34 A1 

(o) Kishan Lai v. Ganga Ram (1891) 13 AU. 28 
Rangasatni v. Muthukumarappa (1887 
10 Mad. 509. 

Datlo v. Vittu (1895) 20 Bom. 408. 

Onkar v. Govardhan (1890) 14 Bom. 577. 

Lai Naningh v. Mohammad Yakub Kha 
(1929) 33 C. W. N. 693 P. C. 

{s) Solema Bibi v. Hafez Mahammad (1927 
54 Cal. 687. 

(0 Ratnarayaniengar v. Maharaja of Vmkatagu 
(1927) 50 Mad. 180 P. C. 

(“) Kandula v. Donga Pallaya (1920) 43 Mac 


589. 

(v) Kan gay a v. Kalimulhu (1903) 27 Mad. 526. 

( w ) Dattambhat v. Krishnabkat (1910) 34 Bom. 

462 : Sivakami v. Gopala (1891) 17 Mad 
131. 

(*) Jag Sahu v. Mt. Ram Sakhi (1922) 1 Pat 
350; Dattambhat v. Krishnabhat (1910/ 
34 Bom. 462 ; Pargan Pand'y v. Mahtan: 
Mahto (^1907) 6 C. L. J. 143. 

(y) Jawahir Singh v. Someshwar (1906) 28 All. 
225. 33 I. A. 42. 

,'*) Motiram v. Vitai (1889) 13 Bom. 90. 

(а) Narpat v. Ram Saran (1908) 30 AU. 162. 

(б) Jag Sahu v. Mt. Ram Sakhi (1922) 1 Pat. 

350 ; Pargan Pandry v. Mahtam Mahto 
(1907) 6C. L. J. 143 ; Dattambhat v. Krishna- 
bhat (1910) 34 Bom. 462. 

(c) Hikmatulla Khan v. Imam Ali (1890) 12 All 
203. 

(«0 Visvaling v. Palaniappa (1898) 21 Mad. 1. 

( * ) Tukaram v. Ramchand (1902) 26 Bom. 252. 
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Ss. 58-59 Simple usufructuary mortgagee’s remedy. — As seen, the remedy of a simple 

mortgagee is sale and that of a usufructuary mortgagee neither purchase nor sale, 
while in the composite case, the mortgagee has been held entitled to a decree for 
stile (/). The same privilege is conferred when the primary security is not of a 
mixed character ( g ). Insertion of a personal covenant is no bar ( h ). 

Remedy of anomalous mortgagee. — Foreclosure is the remedy of such a moit- 
gagee where by the terms of his mortgage he is so entitled (t). Prior to the amendment, 
where a combination of simple and usufructuary mortgage was not regarded as an 
anomalous mortgage, the provisions of section 08 were applied on the mortgagee 
being deprived of his security (j). 

Limitation. — Where a usufructuary mortgage contains a personal undertaking 
to pay, limitation applicable to a suit to be brought, on the mortgage is governed 
by article 147 of the Limitation Act ( k ). 

Union of usufructuary and mortgage by conditional sale. — A mortgage combining 
the incidents of a mortgage by conditional sale with the incidents or one of the 
incidents of a usufructuary mortgage, is anomalous (/). The Privy Council read 
together a usufructuary mortgage of 1869 and a mortgage by conditional sale of 
1878 united in one hand, as giving the mortgagee a right to possession and to the 
mortgagor redemption, in default foreclosure ( m ). The remedy of a usufructuary 
mortgagee is that of a mortgagee by conditional sale. In the event of fusion the 
remedy is the same. 

Redemption. — In the case of anomalous mortgages, provisions of section 60 of 
the Act, as to the right of redemption, do not apply when there is a contract or local 
usage to the contrary (n). Muddata kriyan is a deed of sale with a condition of 
repurchase (o). In Bengal it is referred to as bandaknama or bhaqbandeik (p). 


59. Where the principal money secured is one hundred 

rupees or upwards, a mortgage other than 
a mortgage by deposit of title-deeds can be 
effected only by a registered instrument 
the mortgagor and attested by at least two 


Mortgage when to be 
by assurance. 


signed by 
witnesses. 


Where the principal money secured is less than one 
hundred rupees, a mortgage may be effected either by a 
registered instrument signed and attested as aforesaid, 


(/I Jag Sahu v. Ml. Ham Sakhi (1922) 1 Pat. 350 ; 
Pargen Pandry v. Mahtam Mahto (1907) 
6 C. L. J. 143; Datlambhal v. Krishnabhat 
(1910) 34 Hom. 462; Pamayya v. Guruva 
(1691) 14 Mad. 232; Sivakami v. Gopala 
'1894) 17 Mad. 131 ; Phul Kuar v. Murlidhar 
(1880) 2 All. 527; Jafar Hasan v. Ranjil 
Singh (1899) 21 All. 4; Narpat v. Ham 
Saran (1908) 30 All. 162; Chintaman v. 
Dulari (1910) 7 A. L. J. 1087; Fida Ali 
v. Ismailji (1909) 6 Nan. L. R. 20; Pam 
Khilawan v. Ghulam Husan, A. I. R. (1933) 
Oudh 35. 

( p) Deputy Commissioner, Pae Bareli v. Rampal 
Singh (1885) 1 1 Cal. 237, 12 I. A. 1 ; lawahir 
Sin eh v. Snmeshwar (1900) 28 All. 225. 
33 I. A. 42 ; Yashwant v. Vithal (1897) 
21 Born. 267 ; Narpat v. Pam Saran (1908) 
30 All 162 


(A) Pamayya v. Guruva (1891) 14 Mad. 232; 
Sivakami v. Gopala (1894) 17 Mad. 131; 
Jagu Sahu v. Alt. Ram Sakhi (1922) 1 Pat. 
350. 

(») See. 67 (a) of the Act. 

'j) Lai Narsingh v. Alahommad Yakub (1929) 
31 Bora. L. R. 825 ; P. C. ; Kangayya v. 
Kalimuthu (1904) 27 Mad. 526. 

(k) U day ana v. Senthwelu (1896) 19 Mad. 411; 

Sivakami v. Gopala (1894) 17 Mad. 131. 

(/) Stta Nath v. Thakurdas (1919) 46 Cal. 448. 
(m) A bid Husain v. Kanis Fatima (1924) 46 All. 
269, 51 1. A. 157. 

(h) Kandula v. Donga (1920) 43 Mad. 589. 

(o) Rajah Lakshmi v. Krishna (1871) 7 Mad. 

H. C. 6. 

(p) l shan Chandra v. Sajan Bibi (1871) 7 Beng. 

L, R. 14. 
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or (except in the case of a simple mortgage) by delivery 
of the property. 

Amendments. — By Act 20 of 1929 the last paragraph dealing with mortgages 
by deposit of title-deeds has been added to section 58, and in consequence of the 
amendment the words “ other than a mortgage by deposit of title-deeds ” have 
been added to paragraph 1. 

Extent of the section. — Section 59 extends to even' cantonment in British 
India ( q ). It shall not extend or bo extended to any district or tract of country for 
the time being excluded from the operation of the Indian Registration Act (r). 

Registration of a valid mortgage. — This section lays down the requisites of a 
valid mortgage, they being, the signature of the mortgagor on the instrument, at- 
testation by at least two witnesses, and registration of the document in all cases, 
unless the sum borrowed is less than Rs. 100, in which case, the mortgage can be 
effected by delivery of the property by the borrower to the lender, subject to the 
further exception that a mortgage under Rs. 100 cannot bo effected by delivery 
of the property, if the transaction amounts to a simple mortgage, which must always 
be registered. The section, however, excludes an equitable mortgage from the 
above formalities. 

Registered. — As used with reference to documents, this means registered in 
British India under the law for the time being in force for the registration of docu- 
ments (section 3, Transfer of Property Act, IV of 1882, and section 3 (45) General 
Clauses Act, X of 1897). The document must be duly registered and for that purpose 
the various requisites of the Registration Act carried out. It must contain a des- 
cription of the property sufficient to identify the same, in order to enable the same 
to bo accepted for registration (section 21 of the Registration Act). It must be 
presented for registration in the Registrar’s oflico, within whose sub-district the 
whole or some portion of the proporty mentioned in the document is situated 
(section 28, Registration Act). For according to this section, if the document is 
presented for registration in any sub-district where no part of the property is 
situate, it would render the registration void. It should be presented within the 
period of four months from the date of its execution under section 23 of the same 
Act, but indulgence is given under section 25 for a further period of four months, 
if owing to urgent necessity or unavoidable accident any document executed in 
British India is not presented for registration till after four months from the date 
it becomes final. The proviso to section 34 of the Registration Act allows a further 
period of four months in addition to the period allowed by sections 23 and 25 within 
which to appear subject to the condition set out in the proviso (*). 

Where the document is executed out of British India by all or any of the parties, 
it may be presented within four months after its arrival in British India (soction 
26 of the Registration Act). Where the document is executed by different parties 
at different times, it may be presented for registration and re-registration within 
four montlis from the date of each execution (section 24, Registration Act). Where 
a document has been accepted for registration from a person not duly authorized 
and has been registered, any person claiming under such document may within 
four months after becoming aware that the registration was invalid, present the 
same for re-registration (section 23A, Registration Act). 

[<l) Cantonment Act, XIII of 1889. see. 32 (l). I (s) TullockehattJ v. Gohulbhoy (1897) 21 Bom 
tr) The Indian Registration Act. XVI ol 1909. ! 724. 
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A registered document operates from the time from which it would have com- 
menced, if no registration had been required (<)• But where a sale deed is relied on 
as an act of insolvency, the three months for presenting the petition for adjudication 
commence from the date of registration of the deed and not from the date of its 
execution. 

Non -registration is not destructive of the right of redemption, where in the 
pleadings the mortgagee admits the mortgage (>/), or where for a period of 50 years, 
the transaction has not been challenged (v). An unregistered deed is not neces- 
sarily invalid unless both parties wanted to evade the registration laws ( w ). 
Where the mortgage is unregistered or owing to fraud on the Registration Law, it 
is invalid, the creditor can obtain relief on the personal covenant (x). A mortgage 
deed fraudulently registered in a wrong district by including land not intended to 
be mortgaged, is invalid (»/). A mortgage invalid for want of registration would be 
admissible for a collateral purpose, as in the case of an unregistered gift, where, 
though the recitals could not be used as evidence of the gift, they were referred to 
as explaining the nature and character of possession ( 2 ). A mortgage not reduced 
to writing or registered cannot operate as a charge (a). A conveyance of land 
included one yard of land in the registration district which it was not intended to 
convey and there was no evidence that it belonged to the vendor. The purchaser 
never made any at tempt to take possession of the yard of land. It was held that the 
inclusion was a mere device to evade the Registration Act and there was no effective 
conveyance as it was not in the district in which it was registered and, therefore, 
no title to the property passed. In determining whether the law of registration 
has been complied with, the intention of the parties is the criterion (6). The same 
rule would apply to a mortgage. 


Turn of worship. — A usufructuary mortgage bond creating an interest in a 
turn of worship does not roquire attestation under section 59, as a turn of worship 
is not an interest in immoveable property (c). 

Value for registration. — The value for registration does not include interest (d) 
as indicated by the words “ the principal money secured.” 


Signature. — The mortgage is usually signed at the foot and in case of it extending 
over several pages, the signature is usually placed on the last page. The signature 
must be so placed as to show that the mortgagor intended to give effect to the 


(() Sec. 47 Indian Registration Act; San<athada 
\. Kurubasubbanna, A. 1. U. (1834) Mad. 
637 ; Muthiali v. Official Receiver, A. I. R. 
(1933) Mad. 185. 

(u) Govindan v. Roipunthil, A. I. R. (1927) 

Mad. 92. 

(v) Ram Seu’ah v. Sheo Naik (1923) 45 All. 388. 
(u») Govindan \. Koipunthil, A. I. R. (1927) Mad. 

92; Venkata \. Peda Venkata, A. I. R. 
(1924) Mad. 281 : Marnillapalli v. Ponnu- 
kollu, A. I. R. (1925) Mad. 430. 

(*) Rama Rao v. Vedayya (1923) 46 Mad. 435; 
Joginee Mohun \. Bhoot Nath (1902) 
29 Cal. 654 ; Basant Mai v. Jawahir Singh, 
A. I. R. (1925) Lah. 356; Jaganadham 
Pillai v. the Official Assignee, A. I. R. 
(1931) Mad. 124 ; Soda Kavaur v. Tadepally 
(1907) 30 Mad. 284 ; (Jlfatunnissa v. Hosain 
Khan (1883) 9 Cal. 520; Vani V. Bani 
(1896) 20 Horn. 553. 

(y) Rama Rao v. Vedayya (1923) 46 Mad. 435; 
Biswanalh v. Lnandra Narayan (1921) 
48 Cal. 509, 48 I. A. 127; Harend’a Lai 


(*) 

(«) 

W 



v. Handan Debi (1914) 41 Cal. 972, 41 I. A. 
110. 

Varada Pillai v. Jeevarathnammal (1920) 
43 Mad. 244, 46 I. A. 285. 

Somasundaram v. Nachiappa, A. I. R. (1925) 
Rang. 55 ; Maung Tun Ya v. Maung Aung 
Dun, A. I. R. (1925) Rang. 1. 

InugaiUi v. Sobhandhuri (1936) 63 I. A. 169 ; 
Harendra Lai Roy Chowdhuri \. Hari Dost 
Debi (1914) 41 Cal. 972, 41 I. A. 110; 
Bxswanath Prashad v. Chandra Narayan 
Chowdhuri (1921) 48 Cal. 509, 48 I. A. 127 ; 
Collector of Gorakhpur v. Ram Suttdar 
(1934) 56 All. 468, 61 I. A. 288. 

Jati Kar v. Mukunda Deb (1912) 39 Cal. 227. 
Jodh Ram v. Lajja Ram (1913) 11 All. L. J. 
729; Laxman Rao v. Keshav (1908) 4 Nag. 
L. R. 90 ; Gama v. Lahanno (1908) 4 Nag. 
L. R. 86 ; Habibullah v. Nackchad 1883) 
5 All. 447 ; Ram Doolaroy v. Tackoor 1878) 
4 Cal. 61 ; Kunhi Amma v. Ahmed 1890) 
23 Mad. 105; Soda Gopa v. Dorasanna 
(1882) 5 Mad. 214. 
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instrument ns his act or deed (e). A signature on all sheets but the last would not S. 59 
prima facie be sufficient evidence of execution (/). The execution must, be by the 
sipnature of the mortgagor or by his affixing a mark thereto or signed by some 
other person in his presence and by his direction. The term “ signature is not 
defined in this Act, but since section 59 is to be read as supplemental to the Registra- 
tion Act, which defines signature as including and applying to the affixing of a mark, 
it is clear that an illiterate mortgagor may sign a mortgage deed by affixing his 
mark. Signed is not defined by the Act, but according to the General Clauses Act, 
section 3 (52), with reference to a person, who is unable to write his name, the word 
“ sign ” shall include mark (g), a distinction not made by the present Act. The 
definition of the word attested in section 3 of the present Act refers to a mark 
being affixed to the instrument, by the executant as alternative to signing, or the 
signature may be by some other person in the presence and by the direction of 
the executant. The mark cannot be placed by someone else by the direction of 
the executant. The mark must be affixed by the executant himself ( h ). 


Method of signing. — So far as this formality is concerned, there is no difference 
between wills and deeds. So that the authorities on wills would be applicable to 
deeds. The mark of a testator is sufficient whether lie can write or not, if intended 
to represent a signature, even though his name is not affixed to the mark ( i )- But 
where an illiterate person put his mark, which was described by the scribe, it was 
hold to be duly oxecuted (j). Signature by initials or by a stamped name is 
sufficient (k). In such circumstances the onus probmuli is increased (/). Signature 
in an erroneous or assumed name is sufficient (m). A seal is not sufficient (n). But 
a seal with initials and acknowledged as his hand and seal is sufficient (o). Passing 
a dry pen over a written signature is not enough (p), but it may amount to an 
acknowledgment of his signature (q). Similarly, when a testator puts his mark to 
a writing in which he is wrongly named, the execution is valid (r). The signature 
must be physically connected with the writing ( s ). The signature, however, should 
bo so placed that it shall be apparent that he intended to assent to the writing. 
It may bo even signed by a person holding a power-of-attorney from the mortgagor, 
authorizing him to execute the document on his behalf (/). Hand of the executant 
may be guided if he is unable, owing to illness, to sign ( u ). The signature may be 
made by another person in the presence of, and by the direction of, the executant 
under section 3 of the Act. Where an illiterate testatrix touched the pen and handed 
it over to K. who made a mark and added a memorandum that that was the mark 
of the testatrix, and it wa9 proved that he did so in the presence and by the direction 
of the testatrix, and after attestation there was a memorandum by K. that the will 


(e) In the goods of Walker (1862) 2 Sw. 5c Tr. 
354, 164 E. R. 1033 ; Burke v. Moore (1875) 
9 1. R. Rq. 609; In the goods of Castnore 
(1869) 1 P. 5c D. 653. 

0 f) Sioeetland v. Sweetland, 4 Sw. 5c Tr. 6, 164 
R. R. 1416; Leonard v. Leonard (1902) P. 
243. 

if) Sadananda v. Emperor (1905) 32 Cal. 550. 

( h ) Radhiikrishna v. Suhraya (1917) 40 Mad. 550. 
H) Baker v. Dening (1838) 8 Ad. 5c El. 94, 112 
E. R. 771; Wilson v. Beddard (1841) 
12 Sim. 28, 59 E. R. 1041, In the goods of 
Clarke (1858) 1 Sw. 5c Tr. 22, 164 E. R. 611. 
;) Govind v. Bhau Gopal (1917) 41 Bora. 384. 

k) In the goods o f Savory (1851) 15 Jur. 1042. 

l) Donnelly v. Broughton (1881) A. C. 435. 

m) In the goods of Glover (1847) 11 Jur. 1022; 

in the goods of Redding (1850) 2 Rob. 339, 


163 E. R. 1338. 

(n) Grayson v. Atkinson (1752) 2 Ves. Sen. 459, 

28 E. R. 291 ; Ellis v. Smith (1754) 1 Ves. 
Jun. 11, 34 E. R. 667. 

(o) In the goods of Emerson (1882) 9 L. R. lr. 

443. 

ip) Playne v. Scriven (1849) 13 Jur. 712, 163 E. R. 
1209. 

(q) Playne v. Scriven (1849) 1 Rob. 772; Lewis 

v. Lewis (1908) P. L. 5. 

(r) In the goods of Douce (1862) 2 Sw. 5c Tr. 593, 

164 E. R. 1127. 

i) In the goods of Hors ford (1874) 3 P. 5c D. 21 1. 
t) Lai Bahadur v. Ramesnwar, A. 1. R. (1927) 
Oudh 510; Sasi Bhusan v. Chandra (1906) 
33 Cal. 861 ; Deo Narain v. Kukur Bind 
(1902) 24 All. 319. 

(w) Wilson v. Beddard (1841) 12 Sira. 28. 
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S. 59 was in the handwriting of K., it was held that the execution was sufficient and could 
not be said to be invalid because it did not contain the signature of K. himself (t>). 

Execution by scribe.— Where no mark, seal or thumb impression of the mort- 
gagor appears on the mortgage deed, the scribe who executes the document for and 

on behalf of the mortgagor, is not competent to attest his own signature as an at- 
testing witness (u>). 


Attestation in general.— The use of attestation is to protect against fraud. 
By the Amending Act, XXVII of 1926, the meaning of the word “ attested ” 
has been added to the Act. It is based on section 63 (c) of the Indian Succession 
Act, XXXIX of 1925, which in turn is based on section 9 of the Wills Act, 7 Will., 
4 and 1 Vic., c. 26, and the Amending Wills Act, 15 and 16 Vic., c.24. The authorities! 
therefore, on those two sections of the Wills Act and the Amending Wills Act and 
on the corresponding section 63 (c) of the Indian Succession Act are applicable 
for the purposes of this Act ( x ). 


To attest is to be present and see what passes and when required, to bear 
witness to the facts (//). To attest ” means only to witness the execution of a 
deed and there is nothing to preclude the signatures of the witnesses from being 
affirmed for them with their consent, they being illiterate and not able to write (z). 
The word “ attested ” in section 59 of the Transfer of Property Act has the same 
meaning which it has in section 60 (c) of the Indian Succession Act (a). Attestation 
means that what is said to be attested, happened in the presence of the attesting 
witness (b). A signature made without any intention of attesting, is ineffective (c). 
Nor can it be a valid attestation if the wdtness subscribes his name before the 
document has been executed (d). An attesting witness is one who has seen the deed 
executed and who signs it as a witness (e). The addition of an attesting witness, 
even if it were subsequent to the delivery of the document, is not a material altera- 
tion, which would invalidate the document (/). The attesting witness must affix 
his signature as such, otherwise the attestation is not sufficient (g). A person who 
signs as witness to express concurrence in the transaction, is not an attesting wit- 
ness ( h ). Attestation to a receipt clause below the signature, does not amount to 
an attestation of the mortgage deed (t). When the signatures of the witnesses to 
a mortgaged bond, who had witnessed the execution, were affixed by another person 
with their consent, the attestation was held valid (;'). But when the deed was 
attested by one witness and the name of the second witness wa 9 written by the 
scribe in the margin, but there was no signature or mark by this second person, it 
was held that the attestation was not valid (k). 


(v) Dasureddi v. Venkatasubbamtnal (1934) 57 
Mad. 979. 

(u>) Upendra Chandra v. Hukum Chand (1919) 
46 Cal. 522. 

(*) Ganga Dei v. Shiam Sundar (1904) 26 All. 
69; Ramji v. Dai Parvati (1903) 27 Bom. 
91 ; Sarur Jigar v. Barada Kanta (1910) 
37 Cal. 526. 

(y) Bryan v. White (1850) 14 Jur. 919, 163 E. R. 
1330. 

(t) Sasi Bhusan v. Chandra Peshkar (1906) 33 Cal. 
861. 

(a) Ramji v. Dai Parvati (1903) 27 Bom. 91. 

(b) Diramoyee Debi v. Bon Behari Kapur (1902) 

7 C. W. N. 180. 

(e) In the good s of Wilson (1880) l P. & D. 269 ; 


8 


') 


In the goods of Slreatley (1891) P. 172 - 

. _ 0 In w goe>ds n f £ >" ,0, ‘ (1873) 3 P. & D. 92.’ 

(d) Pran Nath v. Jadu Nath (1905) 32 Cal. 729 

(e) Ranu Bin v. Laxmanrao (1909) 33 Bom 44 

(f) Venkatesh v. Babasubraya (1891) 15 Bom 44. 

(g) In the goods of Eynon (1873) 29 L. T. 45 
Sarkar Barnard & Co. v. Alak Manjary 

Kuan (1924) 26 Bom. L. R. 737 P. C. 
Harktsandas v. Dwarkadas (1935) 37 Bom. 
L. R. 913. 

Sasi Bhusan v. Chandra (1906) 33 Cal. 861 ; 
Lai Bahadur v. Rameshwar , A. I. R. (1927) 
Uucln 510. 

Par am Hans v. Randhir Singh (1916) 38 All. 
401. 


(*) 

U) 


(A) 
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•• Attested ” definition retrospective.— The definition in section 2 was introduced 
into the Act by Act 27 of 1926 and by the Amending Acts of 1927 (10 of 1927) and 
(12 of 1927) has been given a retrospective effect (/). 

Method of attestation. — The following rules as to attestation must be observed: 

I. The attestation must be by two witnesses at least. 

II. Each witness attesting must have either : 

(a) Seen 

(i) the executant sign or affix his mark or 

(ii) some other person sign the instrument in the presence and by the 
direction of the executant, or 

(b) Received from the executant a personal acknowledgment 

(i) of his signature or mark or 

(ii) the signature or mark of such other person. 

III. Each witness must sign in the presence of the executant. 

IV. The presence of more than one witness at a time is not necessary. 

V. No particular form of attestation is required. 

I. The attestation must be by two witnesses at least. — The Act provides that 
the mortgage deed must be attested by at least two witnesses, so that, if it is un- 
attested or attested by only one witness, the deed would be invalid and the party 
taking the benefit under it, would not be able to prove it. The witness must sign 
himself. Another person cannot sign for a witness even at his request. There 
is no special qualification for a witness. A minor can attest if he is capable of 
understanding the nature of the Act. A female can be an attesting witness. A 
party to a deed is not a competent witness to attest (m). A person interested in 
the money advanced, but not a party to the mortgage, can attest (n). 

II. (a) Each witness must have either seon 

(a) the executant sign or affix his mark or 

(b) some other person sign the instrument in the presence and by the direction 

of the executant. 

The Act requires two witnesses to attest and makes it incumbent upon each witness, 
either to see the executant sign or affix his mark to the instrument, which means 
that there must bo three individuals including the executant or the person Who 
signs the instrument on his behalf. The person making the signature is not compe- 
tent as an attesting witness of its execution (o). The two attesting witnesses must 
sign their names after and not before the execution (p). 

A mortgage is duly attested not only when there are witnesses to the actual 
execution, but also to the acknowledgment by the executant of his signature after 
execution ( q ). Where the witnesses were present in a room when a purdanashin 


(f) Yacub Khan v. Guljar Khan (1928) 52 Bom. 
219; Veerappa v. Subramania (1929) 
52 Mad. 123; Durgauati v. Jagannath 
A. I. R. (1929) All. 680 ; Abinash v. Dasarath 
(1929) 56 Cal. 598; Molilal v. Kasambhai 
(1927)29 Bom. L. .R. 1334 ; S.M.A.R. 
A. L. Firm v. R . At. At. A. Firm (1927). 
5 Ran*. 772. 

(m) Sharpe v. Birch (1882) 8 Q. B. D. Ill; 
Frcshfield v. Read (1842) 9 M. Sc \V. 404 ; 
Seal v. Claridge (1881) 7 Q. B. D. 516; 
Pcnwardtn v. Roberts (1883) 9 Ch. D. 137 ; 


Peary Mohan v. Sreenath (1909) 14 C. W. N. 
1046 ; Debendrav. Behari(\9\\) 16 C. W. y. 
1075 ; Sarurjigar Begam v. Baroda Kant 
Mitter (1910) 37 Cal. 526. 

(n) Balu v. Gopal (1911) 13 Bom. L. R. 944* 

Durga Din v. Siraj Bakhsh (1931) 7 Luck! 

41. 

( o ) Avabai v. Pestonji (1887) 11 Bom. 87. 

(p) Hurro Sundari v. Chunder K&M (1881) 6 Cal. 

17 ; Bissonalh v. Doyaram (1880) 5 Cal. 738. 
(7) Ganga Dei v. Shiam Sunder (1904) 26 All. 69. 


S. 59 
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s. 59 lady signed tho document, she being behind the purdah when she affixed her 
signature, it was held that having regard to the custom of the country, there was 
sufficient compliance with section 59 of the Act (r). Where a mortgage deed bore, 
at its conclusion, the signature of the witness and of the Sub-Registrar under sec- 
tion 63 A of the Deccan Agriculturists’ Relief Act, but it was not attested by two 
witnesses, held the signatures could not be treated as an attestation. ( s ). Where 
by the authority of an illiterate mortgagor, a mortgage is signed by another, such 
authority need not be in writing (/). 

(b) Received from the executant a personal acknowledgment 

(i) of his signature or mark, or 

(ii) of the signature or mark of such other person. 

If a mortgage is not signed in the presence of witnesses, the executant must 
acknowledge his signature or mark in their presence (u). It is necessary 
that the acknowledgment or admission must be made by the party executing 
the deed and not by someone on his behalf and such executing party must 
acknowledge or admit that the signature or mark is of himself or someone 
who made it at his request on his behalf (o). It may be made in express words 
or by gesture, but it. cannot be made by a letter addressed to the witnesses, as 
it would not be a personal acknowledgment ; nor would it be a sufficient personal 
acknowledgment, if another person were to ask the witnesses to sign in 
the presence of the executant and the latter remained silent. It is necessary 
that the witness and the executant should be in the presence of each other, as it i 9 
imperative that the witnesses must sign in the presence of the executant. The 
acknowledgment must precede the attestation and the signature must be on the 
paper before the witnesses sign it. In this case there is no distinction between 
deeds and wills, and the authorities on the latter subject would be applicable to 
deeds. Where a testator’s name was by his direction and in his presence subs- 
cribed and two others who were present, not at the time of the direction but when 
his name was subscribed, attested, and then the testator made his mark over his 
name so subscribed for him, it was held that the execution was invalid inasmuoh 
as there was no evidence that the subscribed name had been acknowledged as his 
signature by the intending testator, and his mark had been made after attesta- 
tion (u>). The signature to be acknowledged may be made either by the testator or 
by another for him (a;). A signature pencilled by a third person to shew the place 
of signature cannot be acknowledged (y). It is sufficient acknowledgment by a 
testator of his signature to his will, if he makes the attesting witnesses understand 
that the paper which they attest, is his will, though they do not see him sign it or 
observe any signature to the paper, which they attest, provided that the Court is 
satisfied that the testator’s signature was on the will when the witnesses attested 
it (*). The signature of a testator at the commencement of his will, when the wit- 
nesses attested it, and his admission to the attesting witnesses that the paper whioh 
they attest is his last will, constitute sufficient acknowledgment even though the 
witnesses do not see him sign it or observe any signature to the paper whioh they 


(r) Harmongal v. Narain Singh v. Ganaur Stngh 

(1907) 13 C. W. N. 40. 

(s) Ranu v. iMxmanrao (1909) 33 Bom. 44. 

(/) Deo Narain Rai v. Kukur Bind (1902) 24 All. 

319 ^ 

(u) Ganga Dei v. Shiam Sundar (1904) 26 All. 69 ; 

Ramji v. Bai Parvati (1903) 27 Bom. 91. 
(u) Ramji v. Parvatibai (i903) 27 Bom. 91 ; 


Ganga Dei v. Shiam Sundar (1904) 26 All. 69. 
M In thegooils of Moore (1875) Ir. R. 9 Eq. 609. 
(*) In the goods of Regan (1838) 1 Curt. 908, 
163 E. R. 314. 

(y) Reeves v. Grainger (1908) 52 So. Jo. 355. 

(i) Manichbai v. Honnasji (1876) 1 Bom. 547; 
Balmukund v. Bhagwandas (1913) 15 Bom. 
L. R. 209. 
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attest (a). Acknowledgment by a third person in the hearing of the testator and 
aoquiesced in by him is an acknowlegment by the testator (6). 

III. Each witness must sign *' in the presence ” of the executant. — The 

attestation by each witness must be made in the presence of the executant (c). It 
is not necessary that he should actually see him sign but he must be conscious of 
the act upon which the witnesses are engaged (rl). “ In the presence ” must be 

taken to mean actual visual presence and the signature must be written or acknow- 
ledged before either of them attests or subscribes (c). There must be on the part 
of the executant, capacity to see the witnesses sign if). A will having been executed 
by A and attested by one witness, was carried into an adjoining room and shewn 
to B.who was desired to attest it also, which he accordingly did in the presence of 
A. It was held B was a good witness to prove the execution ( g ). 

IV. The presence of more than one witness at a time is not necessary. — This 
provision, though analogous to the provision of section 03 (c) of the Indian 
Succession Act, XXXIX of 1925, is distinguishable from the provisions of the Wills 
Aot, which require both witnesses to be present at the moment of execution or 
acknowledgment. In either case, however, the witnesses are not required to sign 
in the presence of each other. A mortgage, which had to be executed by two 
persons, after it was executed by the first, was attested by two witnesses and the 
second executant signed thereafter but there was no fresh attestation — it was held 
not to be validly executed (/t). 

No particular form of attestation is required. — The Act does not require any 
particular form of attestation (i). When the instrument ex facie is perfectly regu- 
lar, as regards all the formalities of signature and attestation, the presumption 
omnia prcesuonuntur rite esse acta applies, presumption irrebuttable by the 
evidence of the witnesses, who were confused on the occasion of attestation and 
whose recollection of what took place was evidently imperfect (,;). When the 
witnesses acknowledged their signatures but had no recollection of having signed 
the paper nor of even having seen it before the attestation, the document was held 
to be duly executed (k). This presumption of due attestation may be rebutted, 
although there is a valid attestation clause, if it appear that the formalities have 
not been observed, from the distinct and positive evidence of the attesting witnesses, 
and the case is not one in which there is something on the face of the document 
which would shew that those witnesses cannot be quite accurate in their 
reoollection (/). When execution is challenged, it is for the party taking benefit under 
the document to prove its due execution. Witnesses need not sign by name; as 
■“ sign ” includes mark (»*). Attestation by mark would be allowed (n) ; even 
initials or description aresufTicient (o). A holograph will signed at the foot by testator 


(a) A marendra Nath v. Kashi Nath (1900) 27 Cal. 
169. 

(fc) In the goods of Bosanquet (1852) 2 Rob. 577, 
163 li. R. 1419; Todd v. Thompson (1863) 
9 L. T. 177. 

(c) Abinash Chandra v. Dasarath (1929) 56 Cal. 
598 ; Zamindar of Polavaram v. Maharaja 
of Pittapuram (1931) 54 Mad. 163 ; Venkata- 
rainayya v. Nagamura, A. 1. R. (1932) 
Mad. 272 ; Kamanathan v. Delhi Uatcha, 
A. I. I<. (1931) Mad. 335. 
id) Jennet v. Finch (1879) 5 P. D. 106; Carter 
v. Seaton (1901) 85 L. T. 76. 

(<) Brown v. Skirrow (1902) P. 3. 

if) Carter v. Seaton (1901) 17 T. L. R. 671 ; 

Brown v. Skirrotv (1901) 85 L. T. 645. 
it) Horendranarain v. Chandrakanta (1883) 16 
Cal. 19. 

(A) Munlappa Chetliar v. Vellachamy (1918) 


M. W. N. 853. 

(») Abinash Chandra v. Dasarath (1929) 56 Cal. 
598. 

if) Wright v. Sanderson (1834) 9 P. D. 149; 
Si'6o Sundari Debt v. Hemangini Debi 
(1898) 4 C. W. N. 204. 

(A) Woodhouse v. Balfour (1837) 13 P. D. 2 ; 

Bvles v. Cox (1896) 74 L. J. 222. 

(/) Clover v. Wright (1886) 57 L. J. 60 ; Wyatt v. 

Berry (1893) P. D. 5. 

(m) General Clauses Act, sec. 3 (52). 

(*) Prem Krishna v. Jadunalh (1898) 2 C. \V. N. 
603, 605; In the goods of Wynne. (1874) 
13 Beng. L. R. 392 ; Shri Shrikishan v. 
Sonba Bhoer (1905) 1 N. L. R. 14 ; , V a gamma 
v. V enkataramayya (1935) 58 Mad. 220 ; 
Chiranji Lai v. Poorna (1914) 12 A. L. J. 
1114. 

(c) Ammayee v. Yalumalai (1892) 15 Mad. 261. 
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S. 59 an< i containing an attestation clause appeared to be attested by two marksmen, who 
were in his employment and illiterate, and had both predeceased him. The document 
was found shortly after testator’s death, in his house, preserved among his other- 
papers. Held there were reasonable grounds for presuming that the will had been 
duly executed and attested (p). A seal is insufficient ( q ). One witness cannot 
sign for another (r). Nor can a third person sign for a witness ( 5 ), and a witness 
cannot sign in the name of another person (0- A witness or a third person may 
guide the hand of second witness, or subscribe for the witness while the witness holds 
the top of the pen while the signature is being made (u). A mortgage deed was 
held duly attested, when the signatures of the witnesses were affixed for them to 
the deed by another person with their consent, they being illiterate and not able 
to write (v). It is wrong to say that because a man’s signature is on the document 
at all, the man in question is an attesting witness. Regard must be had to the 
purpose for which it is on the document and what the signature is put to 
authenticate ( 10 ). 

Proof of attestation, — The Indian Evidence Act, 1872, has laid down rules in 
this behalf which will be found in sections 68 to 72, 89, 90, also in sections 45 and 
73 relating to finger impressions. 

Effect of attestation on witness. — As a general rule attestation does not affect 
the witness with knowledge or notice of the contents of a deed, and whether it im- 
ports concurrence, is a question of fact ( x ). Nor does it import assent to all the 
recitals (y), nor does it bind him to the description of the property ( 2 ), nor amount 
to an estoppel (a). 

Invalid attestation. — A mortgage not attested as required by the Act cannot 
be relied on as a chargo, though it would be admissible for proving the personal 
covenant inasmuch as the document is evidence of a money debt ( 6 ). The mort- 
gagee has a further remedy under section 68 where there is no personal covenant (c). 
An instrument cannot operate as a chargo if it cannot operate as a mortgage 
for want of due attestation (d), or where it is attested before the executant signed 
the instrument (e), or for failure to comply with the provisions for attestation (/).. 
or where it is attested by one witnoss only (< 7 ), or if it is not properly attested (/* ). 
In some cases, personal liability to repay is to be implied from the fact that the 


Ip) Clarke v. Clarke (1879) 5 L. R. Ir. 47. 

(q) In the goods of Byrd (1842) 3 Curt. 117, 163 

E. R. 674. 

(r) In the goods of Duggins (1870) 22 L. T. 182. 
(j) In the goods of Cope (1850) 2 Rob. 335, 63 

E. R. 1337. 

(f) In the goods of Mead (1842) 6 Jur. 351. 

(u) Harrison v. lilvin (1842) 3 Q. B. 117. 

\v) Sasi Bltusan v. Chandra Peshkar (1906) 
33 Cal. 861. 

(u>) Abinash Chandra v. Dasarath (1929) 56 Cal. 
598. 

(*) Chunder Putt v. Bhagwat Narain (1898) 
3 C. W. N. 207 ; Matadeen Boy v. Mussodun 
Singh (1868) 10 VV. R. 293 P. C. ; Ram 
Chunder v. Haridas (1883) 9 Cal. 463 ; 
Imam AH v. Baij Nath (1906) 33 Cal. 613 ; 
Lahhpati v. Kambodh Singh (1915) 37 All. 
350 ; Raj I^ahhee Debia v. Gocul Chatidra 
Chou'drv (1869) 13 M. I. A. 209 ; Hari 
Kishen v. Kashi Pershad (1914) 42 Cal. 
876, 42 I. A. 64 ; Fatal Hussain v. Jivan 
Singh (1933) 14 Lah. 369; Banga Chandra 
v. Jagat Kiihore (1917) 44 Cal. 186, 43 I. A. 
249; Pandurang v. Markandeva (1922) 
49 Cal. 334, 49 I. A. 16. 

(y) Imam Ali v. Baij (1906) 33 Cal. 613; Ram 


Chuttdur Podaar v. Haridas (1883) 9 Cal. 
463. 

(x) Ganpat Singh v. Gopal (1886) 1 C. P. L. R. 67. 

(a) Ram Sarup v. Kishen Sahai (1883) A. W. N. 

142. 

(b) Gomaji v. Subbarayappa (1892) 15 Mad. 253 ; 

Sada Kavaur v. Tadepally (1907) 30 Mad. 
284; Sonn/un Shaha v. Ditto Nath (1899) 
26 Cal. 222 ; Santa Rao v. I'annajee (1923) 
46 Mad. 64 ; Zemindar of Polavaram v. 
Pithapuram (1931) 54 Mad. 163. 

(c) Ram Narayan v. Adhindra (1917) 44 Cal. 388. 

(d) Samoo Palter v. Abdul Sammad (1912) 35 

Mad. 607 ; Royzuddi Sheik v. Kali Nath 
(1906) 33 Cal. 985 ; Narayen v. Lakshmandas 
(1905) 7 Bom. L. R. 934 ; Pran Nath v. 
Jadu Nath (1905) 32 Cal. 729. 

(e) Pran Nath v. Jadu Nath (1905) 32 Cal. 729. 

If) Naravan v. Lakshmandas (1905) 7 Bom. 

L. R. 934. 

(g) The Collector of Mirtapur v. Bhegiean Prasad 
(1913) 11 A. L. J. 141; Sreemutty Rani 
Kumari Bibi v. Rajah Sri Nath Roy (1897) 

1 C. W. N. 81. 

(A) Debendra Chandra v. Behari Lai (1912)' 
16 C. W. N. 1075. 
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document mentions an advance of money, and it does not contain a personal 
covenant to pay, as in the case of a usufructuary mortgage (/). 

Signature before Registrar. — There is a conflict of authority os to whether 
the signatures of the registering officer and of the identifying witnesses affixed to 
the registration endorsement under sections 58 and 59 of the Indian Registration 
Act are a sufficient attestation within the moaning of section 59 and its subsequent 
amending Acts. One view is that such signatures amount to sufficient attesta- 
tion (j), the other view is to the contrary (k). 

Scribe as attesting witness. — The scribe, who writes the name of an illiterate 
executant to a mortgage on his behalf, is not himself competent to attest the docu- 
ment as an attesting witness (/). An attesting witness to a document is a witness 
in whoso presence a document is executed. A scribe by reason of his having signed 
the name of the executant on the documont on his behalf, is not a competent 
attesting witness (m). To validate a scribe’s attestation, he must purport to sign 
as a witness (n). 

“ Purdanashin” lady. — In case of dealings with purdanashin ladies, it is very 
important to see that such ladies understand what they are doing. It i6 also most 
important to see whether there was real consideration. A mortgage executed by 
a purdanashin lady and attested by her husband who saw her sign, and the other 
witness who was outside heard her say “yes” when the document was explained 
tc her, was hold valid (o). A mortgage executed by two purdanashin ladies be- 
hind a chick and the attesting witnesses who know their voices recognized them and 
saw each lady execute the deed, though they were unable to see their faces, the 
attestation was regarded as valid (p). A mortgage, signed by a purdanashin lady 
and attested by witnesses who had not seen her executing the instrument but had 
soon her sou come from behind the purdah and who said she had signed it, was 
held valid (?). Whore the attesting witnesses did not actually see her sign the 
document, it was held not to have been duly attested, the fact that she admitted 
execution being considered immaterial (r). 

Witness s Ignorance of nature of document. — The signature of a testator to his 
will may be duly attested although an attesting witness does not know that the 
document in question is the testator’s will. The intention of the witness is im- 
material so long as he signs the paper in compliance with the requirements of the 
Wills Act (s). 


(i) Maharaja Ram Narayan Singh v. Adhindra 
Nath Mukerjee (1917) 44 Cal. 388. 

0) Neelima Basu v. Joharlal Sarkar (1934) 61 
Cal. 525; Veerappa v. Subramania (1928) 
52 Mad. 123 ; Sarada Prasad v. Triguna 
Charun (1922) 1 Pat. 3U0 ; lluno Sundari 
v. C hander Kant (1880) 6 Cal. 17; Sitye 
C.opal v. Nagendra Nath (1885) II Cal. 
429 ; Maneckbai v. Hormasji (1897) I Bom. 
547. 

(h) Lachman v. Surendra (1932) 54 All. 1051 ; 
Harkissandas v. Du-arkadas (1935) 37 
Bora. L. R. 913; Ranu v. Laxmanrao 
(1909) 33 Bom. 44; Mushrafi Begum v. 
Lala Kundan (1933) 9 Luck. 12 ; Tofaluddi 
. v - Mahar Ali (1899) 26 Cal 78. 

10 Upendra Chandra v. Hukum Chand (1919) 
46 Cal. 522 ; Shristidhar v. Rakshakaly 
(1922) 49 Cal. 438; Ram Satnujh v. Mt. 
. . Mtunath, A. I. R. (1925) Oudh, 737. 

("») Paban Khan v. Iiada l Sardar (1921) 34 
C. L. J. 498; Upendra Chandra v. Hukum 
Chand (1919) 46 Cal. 522. 


(») 


Dahc hand v. Lotu Sakharam (1920) 44 Bom. 
405; Jadunaiutan v. SurajJeo (1930) 
52 All. 434 ; Ram Samujh v. Mt. Maiuath. 
A. I. It. (1925) Oudh 737 ; DharanuLis v 
Ramoomal, A. I. R. (1927) Sindh 118, 120 ; 
Yacubkhan v. Guljarkhan (1928) 52 Bom. 
219; Govind Bhikaji v. Bhau Gopat (1916) 
41 Bom. 384 , 389; Lakshman v. Krishnaii 
(1927) 29 Bom. L. R. 1425. 

Rukmini v. .Vi7»»«am (1915) 19 C. W. N. 1309. 
Padarath Hakcali v. Ram Nain (1915) 37 All. 
474 P • 0 . 

Rai Ganga v. Ishri Pershad (1918) 34 M. L. J. 
545; Saner Jigar v. Barada Kanta (1910) 
37 Cal. 526. ' 

(r) Hit a Bibi v. Ram Hari Lai (1926) 5 Pat 58 • 
Shu mu Patter v. Abdul A'rtJi>(l912) 35 Mad’ 
607. 39 I. A. 218; Ganga Pershad v. Jshri 
Pershad (1918) 45 Cal. 748, 45 I. A 94- 

(Ssrtr (i) * * * v - 

In the estate of L. Benjamin (1934) 150 L. T. 
417. 


(o) 
(. P ) 

(V) 
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Ss.S59A-60 59 A. Unless otherwise expressly provided , reference 

in this chapter to mortgagors and mort- 
gagors'atui 5 mortgagees' to gcigees shall be deemed to include references 
titte^from <Urivin8 1° persons deriving title from them 

respectively. 

New section. — This section has been added by the Amending Act, 20 of 1929, 
to render clear that the “ mortgagor ” and “ mortgagee ” include persons deriving 
title from them. 

Unless otherwise expressly provided. — Where there is an express provision to 
the contrary, tho rule in the section does not apply. For example, the proviso to 
section 68 saves a transferee from a mortgagor, from personal liability to which 
the latter is subject under clause (a) of the same section. The amendment is in 
conformity with the decisions of tho Privy Council ( t ). 


Rights and Liabilities of Mortgagor. 

60. At any time after the principal money has 

become due, the mortgagor has a right, 
redeem 1 of mortgagor to on payment or tender, at a proper time 

and place, of the mortgage-money, to 
require the mortgagee (a) to deliver to the mortgagor the 
mortgage deed and all documents relating to the mortgaged 
property which are in the possession or power of the mort- 
gagee, (b) where the mortgagee is in possession of the mort- 
gaged property, to deliver possession thereof to the mort- 
gagor, and (c) at the cost of the mortgagor either to re- 
transfer the mortgaged property to him or to such third 
person as he may direct, or to execute and (where the 
mortgage has been effected by a registered instrument) 
to have registered an acknowledgment in wilting that any 
right in derogation of his interest transferred to the mort- 
gagee has been extinguished : 

Provided that the right conferred by this section has 
not been extinguished by act of the parties or by 
decree of a Court. 

The right conferred by this section is called a right to 
redeem and a suit to enforce it is called a suit for redemp- 
tion. 

Nothing in this section shall be deemed to render 
invalid any provision to the effect that, if the time fixed 


(f) Jamnadas v. Ram Autar (1912) 34 All. 63, 
39 1. A. 7 ; Muhammad Siddui v. M uhammad 


Nasir (1899) 21 All. 223, 26 I. A. 45. 
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for payment of the principal money has been allowed to 
pass or no such time has been fixed, the mortgagee shall 
be entitled to reasonable notice before payment or tender 
of such money. 

Nothing in this section shall entitle a person interested 

in a share only of the mortgaged property 
to redeem his own share only, on payment 
of a proportionate part of the amount 
remaining due on the mortgage, except only where a 
mortgagee, or, if there are more mortgagees than one, all 
such mortgagees, has or have acquired, in whole or in 
part, the share of a mortgagor. 

Analysis of the section — 

(1) At any time after the principal money ha* become due, 

(2) On payment or tender, 

(3) At the proper time and place, 

(4) Of the mortgage-money. 

The mortgagor has a right to require the mortgagee 

(a) to deliver the inortgago deed and all documents relating to the mortgaged 

property, 

(b) If he the mortgagee be in possession to deliver possession of the mortgaged 
property to the mortgagor, or 

(c) to transfer the mortgaged property to him or such third person as he may 

direct at the cost of the mortgagor, or 

(d) to execute and register an acknowledgment that any such right in deroga- 
tion of his intorost transferred to the mortgagee has been extinguished. 

Provided that the right conferred above is not lost 

(1) By act of parties, or 

(2) By decree of the Court. 

The right conferred by this section is called the right to redeem and a suit to 
enforce the right is called a suit for redemption. 

This section shall not invalidate a stipulation : 

(1) that the mortgagee shall be entitled to reasonable notice 

(a) if the time fixed for payment of the principal money is allowed to pass, or 

(b) if no time is fixed for payment. 

This section shall not entitle one of several co-mortgagors to redeem his share only, 
on payment of a proportionate part of the amount due. 

Unless (1) a mortgagee has 

(2) whoro there are more mortgagees than one. all have 
acquired in whole or in part the share of a mortgagor. 
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Amendments of the section.— The following amendments have been made by 
Act 20 of 1929 

(a) for the word “ payable ” the word “ due ” shall be substituted. 
This is in accordance with the Privy Council ruling that a mortgagor can only 
redeem on the expiration of the specified period (u) 

(b) for the words “ the mortgage deed, if any, to the mortgagor ” the following 
words shall be substituted, namely, “to the mortgagor the mortgage 
deed and all documents relating to the mortgaged property which are 
in the possession or power of the mortgagee ” ; 

This is to render clear that the mortgagee on redemption should deliver all deeds 
in his possession relating to the mortgaged property. 

(c) The words and brackets “ (where the mortgage has been effected by a 

registered instrument) ” shall be omitted ; 

A 8 all mortgages not being by deposit of title-deeds are now effected by registered 


instruments, 


(d) for the word “ order ” the word “ decree ” shall be substituted ; as the 
word “ decree ” is used in Order 34, rule 8, extinguishing the right of 
redemption. 

(e) After the words “ remaining due on the mortgage, except ’’ the word 

“ only ” shall be inserted. 


This is to get over the anomaly created by the Bombay decision allowing partial 
redemption by mortgagor (v). 

Redemption and foreclosure are co-relative.— Amongst the changes made in 
this section by Act 20 of 1929, the word “ due ” has been substituted for the word 
“ payable ” in the first paragraph. By the substitution of the word “ due ” those 
decisions which laid down the principle that the right to redeem and the right to 
foreclose are co-extensive have been upheld. The general principle is that in the 
absence of any stipulation, express or implied, to the contrary, the right to redeem 
and the right to foreclose are co-extensive. Where, therefore, a date is fixed in a 
mortgage for redemption, no suit could be brought for redemption within that date 
notwithstanding the fact that the deed mentions that the mortgage amount is 
payable “ within ” that date (tv). In a deed of mortgage it was stipulated -that 
“ the interest should be paid every year and the principal in 10 years,” that “ the 
principal shall be paid at the promised time and the interest every year ” and that 
on failure by the mortgagor to pay the principal and interest “ at the stipulated 
period ” the mortgagee might realize the amount from the mortgaged property. 

The obligations between the parties were regarded as mutual and reciprocal ( x ), 
so that when a day is fixed for payment, the mortgagor is not at liberty to insist on 
redemption before the expiration of the period fixed (»/), nor can the representatives 
of the mortgagor be allowed to redeem before the term fixed though it be 20 years 
as it is neither inequitable nor one fixed without legal necessity, especially when 
it was fixed by the mortgagor as being best in his interest. Just as a mortgagor 
is not entitled to redeem before the expiry of the term, so a mortgagee is justified 
in refusing to allow him to do so (z). It is not true, however, that at all timesjmd 


(M) 

(V) 

( W ) 


Uahhtawar He gam v. Husaini Khanum (1914) 

MTyaTanlar' i! Burjoft (1925) 27 Bom. 
L. K. 1449. 

Vadju v. Vadju (18H1) 5 Bom. 22. 


(x) liaghubat Dayal v. liudhu Lai (1886) 8 All. 95- 

(y) Hu saint Begum v. Husani Khan (1907) 

29 All. 471. , 

(x) Uriooni Kembi v. Harbaji Jagannath (1880) 
1 C. P. L. R. 1. 
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under all circumstances the right of redemption and the right of foreclosure are 
co extensive. Both these rights rest upon the contract between the parties. The 
right of redemption may be postponed or the right of the mortgagee to call in his 
moneys may be limited so that if the restrictions imposed be not unfair or inequi- 
tous, redemption will not be allowed before the expiration of the period. 

When usufructuary mortgagee was entitled to remain in possession for 15 years 
in lieu of interest but was empowered to realize the entire mortgage- money and 
interest in the event of its being found that the property was mortgaged or trans- 
ferred to another or any circumstances should arise so ns to cause a total or partial 
loss of the mortgage-money before the expiry of the period, it was held that this 
condition was neither onerous, unreasonable nor oppressive and that the mortgagor 
was not entitled to redeem before the expiry of the term in the mortgage (a). The 
mortgagor may, however, redeem before the expiry of the term if the mortgagee 
consents (b). But if the whole of the mortgaged debt has been satisfied from the 
rents and profits of the property, the mortgagor has a right to redeem the property 
at once (c). The contrary view has also been expressed and it has been held that 
a period for redemption is fixed for the Convenience of the mortgagor and that the 
mortgagor can redeem even before the expiry' of the term fixed (</). This conflict 
of opinion has been set at rest by the Amending Act. It is, however, not clear 
whether on equitable principles, where the nature of the case clearly shews that 
the mortgagor is entitled to relief, a Court will not grant relief in consequence 
of the Amending Act, as in a case when the property in dispute was 
mortgaged to defendants by way of conditional sale for Rs. 599-15-0 for 10 years. 
Of the mortgage-moneys only Rs. 50-15-0 wore paid and the balance left with the 
mortgagee for payment to prior encumbrancers. The mortgagee did not pay up 
the prior encumbrancers and the plaintiffs, the purchasers from the mortgagors 
sued for redemption before the fixed period of 10 years. It was held, on equitable 
principles, the defondants not having performed what was a most reasonable part 
of their contract, the plaintiffs should be allowed to redeem before the expiry 
of 10 years stipulated for (e). But when in a mortgage there is an express 
provision giving the mortgagee power to call in his moneys at any time, an V 
stipulation for postponement of redemption would be unilateral and void of con- 
sideration and consequently invalid so that the mortgagor would be equally 
empowered to redeem before the stipulated period. If the mortgagee can pursue 
the remedy of foreclosure it follows that he is bound to accept payment. The right 
of foreclosure necessarily involves the co-relative right of redemption (/). 

Enforcement of the equity of redemption.— As a general rule it is not competent 
to the mortgagor to redeem a mortgage before the period fixed for redemption even 
though ho tenders the principal money and interest upto the date named in the 
proviso for redemption ( g ). But the rule is modified when the mortgagee has 
demanded payment of his mortgage debt or has taken steps to compel payment of 
it, in which case the mortgagee is entitled to principal, interest and costs as also 
reasonable notice or interest in lieu of notice whether the time fixed for payment 
has expired or not (/t). 1 * 


(а) Bhawani v. S/uoJihal (1904) 26 All. 479. 

(б) Sakharam Sarpesai v. V\ Ihu L. (ionda (1866) 

2 Bom. H. C. 225. 

(c) Ml. Kundan v. Thahur Lai (1892) 6C. P. L. R. 
28. 

Sri „o%? H r . uc ! ,er l a v ' Sri Ra > a Vairachtrla 
(1879) 2 Mad. 314 ; Marana Ammanna v. 
Pendyala Perubotla (1880) 3 Mad. 230; 
Bhapeal Das v. Par shad Singh (1888) 

34 


16 C A P I “r 1 J iv t n Lal v - 

j- R* 59 ; Rose Atntnal v. Raja - 

Amma ‘ <*900> 23 Mad. 33. 

(e) C/J'jowi Rat v. lialdto Shttkul (1912) 34 All 

(ft v. 2 F~,„ /„ priory. LU. (1901, 

!fj Brown v. Colt (1845) 9 Jur. 290. 60 E.R. 424 
(A) Bovtil v. Endale (1896) 1 Cli. 648 *** 
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S. 60 Entry by mortgagee into possession. — When a mortgagee enters into possession 

his entry is in effect a demand for payment, and the Court has jurisdiction upon 
payment of debt and interest then due and costs, to order the security to be given 
up (i). 


Mortgagee seeking possession, mortgagor counterclaiming redemption. — It is 
often provided in the mortgage deed that if a mortgagor commits default in 
payment of interest or commits a breach of any covenant contained therein or fails 
to observe any conditions thereof the mortgagee shall be entitled to his mortgage- 
money forthwith “ as if due date had elapsed.” In such cases the mortgage-money 
becomes payable on the happening of any of the events stipulated for by the con- 
tract between the parties, but the points which arise on such a contingency 
happening are, can the mortgagee claim interest right up to the date fixed for 
redemption from the date the money becomes due under the contract and whether 
the mortgagor can seek to redeem the property before the period of redemption 
has expired, that is to say, can the mortgagor take advantage of his own wrong 
and ask for relief ? Both these questions arose in a Bombay case ( j ). In that case, 
in the mortgage deed, after enumerating several contingencies provision was made 
on the happening of any of them, in the following terms, “ notwithstanding any- 
thing herein contained to the contrary the mortgage debt for the time being owing 
on the security of these presents shall at once become payable as if the due date 
had elapsed and in such case all such rights and remedies shall be available to the 
banker as will be available to her under the terms of these presents upon default- 
being made in payment of the principal money or interest and other moneys hereby 
secured, and the banker may in such event in her discretion without any further 
consent on the part of the company forthwith enter upon or take possession of the 
mortgaged premises or any of them of which she is not already in possession.” It 
was held that the words “ as if the due date had elapsed ” were used merely to ac- 
celerate payment and it would be too forced a construction too hold that they also 
imposed on the Court the obligation to pay the further sum which was claimed 
by the mortgagee as it would involve payment of something in addition to interest. 
Such a sum would not clearly be interest for that implies continuance of the prin- 
cipal to which it is an accessory. As the mortgagee is entitled to enforce payment 
of the amount on the occurrence of the contingencies mentioned in the deed, as 
correlative to this, the mortgagor is entitled to redeem the mortgaged property by 
payment of what is duo. 


Legal tender. — Legal tender is made either out of Court or into Court as 
provided in section 83 of this Act. Tender is an offer of performance of a promise 
to do something or to pay something. In either case the concurrence of the party 
to whom the offer is made is necessary and for want of such concurrence the party 
making the offer fails. The results, however, are different as the case is of 
performance of a promise to do something or to pay something. In the case of a 
debt a tondor docs not operate to discharge the debtor and the plea of tender is 
incomplete as an answer to an action, unless accompanied by payment into Court 
of the amount of the debt (k). The creditor is entitled to a decree for the sum 
tendered, but cannot, it is conceived, claim furthor interest (l). A tender is not 


(») 

(» 


Bovill v. F.ndale 1 Ch. 648 ; Wickens 

v. Shuchburgh (1898) 78 L. T. 213 C. A. 
liultonbai v. The Fraser Ice factory Lid. 
(1908) 32 Bom. 521. 


{k) Abdul v. Noor Mahomed (1892) 16 Bom. 141; 
liehari ImI v. Ram Ghulam (1902) 24 All. 
461. 

(/) Trimbak v. Sahharam (1892) 16 Bom. 590. 
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vitiated because a receipt is asked (m). But if the debtor demands a stamped 
receipt the tender will be bad for statute requires a stamped receipt (n). But a 
tender refused on the ground of insufficiency cannot afterwards be objected to on 
the ground that the debtor demanded a receipt (o). A tender clogged with the 
condition that unless the creditor would allow the sum offeied to be the full sum 
of his original demand the money offered should not be paid, is invalid (/>). Money 
tendered with a demand of a receipt in full and refused on that ground is not a legal 
tender, neither is it when the money is not in sight but the witness supposed it 
was in a desk and never produced so that it does not appear that the party was 
willing and, if accepted, it could be immediately produced ; the money should be 
at hand and capable of immediate delivery (<?). An offer of a certain sum in full 
of a demand is not a legal tender (r). The exact amount due must be tendered (s). 
A tender of a part in satisfaction of the entire debt would not be valid so that the 
proper form to decide would be the amount of the whole claim and not the difference 
between the sum claimed and the sum tendered and costs would accordingly be 
awarded ( t ). A tender of a larger sum requiring change is bad («), unless the 
mortgagee objects to give change, because he does not agree as regards the amount 
tendered (v). An unconditional tender under protest is good and so where a mort - 1 
gagor tendered principal interest and costs, reserving at the same time the right to 
tax the costs, the tender wus held unconditional (w). Where a mortgagee told his 
clerk previously authorized to receive money, not to receive the amount if offered 
by the debtor as he had placed the matter in the hands of his attorneys and the clerk 
refused the tender, giving the reason as aforesaid, it was held a good tender to the 
principal, and it was no answer to the debtor to say that the creditor had previously 
placed the matter in the hands of his attorneys (a - ). 

Essentials of a valid tender. — In order to support a plea of tender it must be 
unconditional and in proper currency and made at the proper time and proper place 
by the proper person to the proper person of a specified and ascertained sum after 
due notice so that the person to whom it is made may have a reasonable opportu- 
nity of ascertaining that the person by whom it. is made is able and willing there and 
then to do the whole of what he is bound by his promise to do (y). 

Production of money how far necessary.— For a valid tender the law' requires 
that the money due should be produced to the creditor (c). A mere notice to the 
creditor of the payment of the principal to a third party is not sufficient (a). A 
tender, in order to bo effective, must not only bo unconditional but there must be 
an offer to pay a specific and ascertained sum. An offer to pay such sum as may 
bo found duo on settlement of accounts if the payee would execute an indenmity 
bond in accordance with law is not a valid tender (b). It must bo complete, in- 
cluding the wholo amount due, together with interest chargeable thereon and, more- 
over, according to English Law- tliero must be actual production of the monov. 


(w) Grcenwootl v. Sutcliffe (1892) 1 Ch. 1. 

(*) Moffat v. Parsons (1814) 15 Taunt. 307 128 
E. R. 707. 

(y) Startup v. Macdonald (1843) 5 M. 4 G. 593- 
Wiltshire v. Smith (1744) 3 Atk. 89. 26 
E. R. 854 ; Webb v. Crosse ( 1912) 1 Ch. 323; 
Sabapaihy v. Vanmahaliuga (1913) 38 Mad. 

*) Pol glass v. Oliver (1831) 1 L. 

E. R. 7 ; Thomas v. Evans 
101. 161 E. R . 39 ; Leather da 
(1828) 3C.&P. 342. 

(а) MuUhand v. Dabaji (1839) 1 Bom. L. R. 841. 

(б) I-ala v. Arcoi Narainsxoami (1911) 

N&Q. oZyJo 
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(m) Jones v. Arthur (1840) 8 Dowl. P. C. 442; 

Jagat Narain Dassi v. Naba Gopal (1907) 
34 Cal. 305. 

(n) Laing v. Meader (1824) 1 C. & P. 257. 

(o) Richardson v. Jackson (1841) 8 M. & VV. 298. 
Ip) Ford v. Noll (1842) 12 L. J. C. P. 2. 

(q) Glascott v. Day (1803) 5 Esp. 48. 

(r) Strong v. Harvey (1825) 3 Bing. 304, 130 E. R. 
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(4) Peacock v. Dickerson (1825) 2 C. & P. 51. 

(t) Chandu Caunt Mookerjee v. Jodoo Nath Khan 

(1876) 3 Cal. 468. 

(u) Robinson v. Cook (1815) 6 Taunt. 336, 128 

E. R. 1064. 

(r) Cadman v. Lubbock (1824) 3 L. J. O. S. K. B. 
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unless expressly or impliedly the person to whom the tender is made dispenses with 
such production. And actual production is not necessary when the debtor offers 
to produce and the creditor refuses to accept or insists on more being due though 
production is important as likely to influence the creditor (c). In such case, how- 
ever, it must be satisfactorily proved that the debtor was ready to produce and pay 
the money at the time when he offered (d). It is the business of the mortgagee to 
count the money and the mortgagor may keep the bundle tied up (e). If a person 
while offering, says how much he offers and holds the money twisted up in bank- 
notes it is a sufficient tender, but if the sum had not been mentioned it would not 
have done (/). Where the money, though not actually produced, was ready but 
negotiations fell through owing to the mortgagee's demand for three months' extra 
interest, the tender was held sufficient so as to cease interest from running (g). A 
mere offer by letter from the debtor to the creditor not enclosing the money is not 
a sufficient tender, and in order to stop interest strict tender must be proved (h). 


If a tender is made by a cheque contained in a letter requesting a receipt in re- 
turn and the creditor sends back the cheque but without objecting to the nature of 
the tender demands a larger sum, it is a good tender (?). A sufficient tender of money 
is not made if the money is locked up in a box, which the other party is not allowed 
to open (/). If the promisee gives the purchaser to understand that it is useless 
to tender anything less than what he wrongfully demands, the promisor is excused 
from making a tender, and this notwithstanding that he was not ready to tender 
the proper amount (k). A debtor’s offer to pay on condition of the creditor ad- 
mitting that no more is due, is clearly not a valid tender (/). But a tender “ under 
protest ” is good, because the protest morely obviates the effect of payment as an 
admission of the correctness of the account and does not impose any condition on 
tho acceptance (m). The tender of a sum less than what is admittedly due is un- 
availing (n), but it has been suggested that the tender may be valid pro tanto, if 
tho party making it docs not admit that more is due (o). But generally nothing 
can amount to an offer, to perforin which if completed or accepted, would not 
constitute a performance and, therefore, an offer will not be made ‘ at a proper 
time and placo ’ unless it be in conformity with the rules laid down in sections 46 
to 50 of tho Indian Contract Act. A lender is not bound to accept payment by 
instalments unless ho has so agreed (p). 


Currency. Tender must be made in the same currency in whioh the mortgagor 

received it (g), otherwise it must bo made in the current coin of the realm. Under 
the Indian Currency Act (XXIII of 1870) the Indian Paper Currency Act (XX of 
1882) and tho Indian Coinage and Paper Currency Act (XXII of 1899), legal tender 
includes coins and currency notes but not a tender by cheque (r). A tender by 
cheque is good if tho creditor raises no objection to the amount («), for a tender 


(c\ Hardine v. Davis (1825) 2 C. P. 77 ; Jackiori 
v. Jacob (1837) 3 UinR. N. C. 869, 132 E. R. 
64 S 

{f) ” (1824) IC. & P;28* 

VJ) Heston) i v. Honnasp (1903) 5 Bom. L. R. 387. 
lh\ Potoney v. Ulombrrg (1844) 14 Sim. 179, 
60 E. R. 325; Kamaya Natk v. Devmpa 
(1898) 22 Horn. 440; Jagat 1 anm v. Naba 

ffl n 2 M - w 


347, 152 E. R. 837. 

( k ) Borroivman v. Free (1878) 4 Q. B. D. 500. 

(/) Evans v. Judkins , (1815) 4 Camp. 156 ; Scott 
v. Uxbridge Ry. Co. (186H) I K 596. 

(m) Greetiwood v. Sutcliffe (1892) 1 Ch. 1. 

(n) Chunder Caunt v. Jadoonath (1878) 3 Cal. 

468; Scarles v. Sedgrove (1856) 5 E. & B, 
539 ; Dixon v. Clark (1848) 5 C. B. 365. 

(o) Abdul v. Noor Mahomed (1892) 16 Bom. 141. 

(p) Behari Lai v. Ram Gkulam (1902) 24 All. 461. 
( 7 ) Noel v. Rock fort (1836) 4 C. Sc F. 158. 

(f) Jagat Narain v. Naba Gopal (1907) 34 Cal. 
305 

(s) Jones v. Arthur (1840) 8 Dowl. 442. 
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by cheque is regarded as a tender in currency different from that required by law. 
The objection to the form of the tender may be expressly or impliedly waived by 
the creditor and he will be deemed to have waived the objection, if lie rejects 
the tender on some ground or othor without making any objection to the legality 
of the tender in point of quality (/). Tender must be unconditional but to demand 
a reconveyance on the spot, does not make the tender conditional (u). 

By whom tender must be made. — Persons given a right to redeem under 
section 91 may tender. If a strict tender is not made the Court cannot stop 
interest nor order costs (/’)• A plea of tender before action must bo accompanied 
by payment into Court after action (tv). A mortgagee rejecting a tender will not 
bo allowed his costs of a redemption action if he wrongfully refuses a tender ( x ). 
A tender by the agent of the debtor of the whole sum demanded by the creditor by 
pulling out his pocket book and offering, if he would go into a neighbouring public 
house, to pay it, which the creditor refused, is good although the agent is only' 
authorized to tender a sum short of the whole sum and he offers the rest at his 
own risk (//). According to English Law, any person entitled to redeem may 
make a valid tender but not a stranger (?). 

A creditor may undo the payment on discovering the stranger’s want of 
authority and the debtor cannot ratify by placing the plea of payment on the record 
in the creditor action (a). According to section 41 of the Indian Contract Act (Act 
IX of 1872), performance by a stranger accepted by the creditor discharges the 
debtor although tliero bo neither authority nor ratification on the part of the debtor. 
Illustration (c) to section 03 of the same Act is not only on the same point that a 
payment by a stranger on behalf of a debtor is a valid discharge but goes further, 
that payment of a smaller sum tendered by a stranger in satisfaction of a larger, 
if accepted by the creditor, is a discharge of the whole claim. A surety is not a 
stranger or third person to the contract as he is given a right to redeem under 
section 91 of this Act. The surety, on satisfaction of the debt both under 
section 92 of this Act and under section 140 of the Indian Contract Act, is sub- 
rogated to the rights of the creditor and the debtor, though discharged to the 
principal creditor, continues liable to the surety. A tender must bo deemed to 
bo made on behalf of the porson owing tho money (b). 

Tender on death of mortgagee.— 1 Tender must be made to the person entitled 
to receive tho money and reconvey the estate to the mortgagor. It may be made 

to tho executor of a deceased mortgagee as also to trustees, but in the latter case 
to all of them. 


Tho executors of a deceased, on the 3rd of February 1902, called upon the 
mortgagor by giving him three months’ notice to pay the principal and interest 
due. They applied to the Registrar of Assurances on tho 8th of January 1902 to 
lodge the will in Court, which was done on tho 24th of January 1902. It was 
sent for translation anti translated on the 4th of April 1902 and an application was 
made on the 17th of June 1902 for probate. During March and April tho mortgagor 
kept on inquiring whether petition for probate was filed and later intimated that 
tho moneys were ready. No interest was allowed after the date of the expiration 


(0 

<«) 

(v) 

<W) 

<*) 


Ja’at Tar ini 
305. 


v. Xaba Gopal (1907) 34 


Rourke v. Rcbimon (1911) 1 Ch. 480. 
Ktnnatrd v. Trollope (1889) 42 Ch. D. 61f 
Hajt Abdul Ilehman v. Haji Noor Mahoi 
(1892) 16 Horn. 141. 

Govind v. Dilar Jung (1899' 1 Bom. L. R. 5 


(V) v. Goldring (1813) 2 M. & S. 86, 105 

E. R. 314. 

(r) I.omax v. llird (1683) 1 V«*rn. 192 23 E. R. 
402. 

(а) Walter v. Janies (1871) 6 Ex. 124. 

(б) C hemmant v. Thornton (1825) 2 C. & P. 50. 
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S. 60 of the notice on the 3rd of May 1902 on the ground of delay on the part of the 
executors to accept (c). 

Tender to whom made. — A tender of money to an agent or servant of the creditor 
authorized to receive payment is a good tender to the creditor himself (<7). Such 
a person is not bound to accept a cheque but if ho does accept it, it amounts to 
payment (e). A tender is not valid if made to a person not authorized to receive 
it (/). Nor is a tender valid if made on a condition of which there was no possi- 
bility of the mortgagee being able to fulfil (g). A tender to a solicitor, unless speci- 
ally authorized, is not good. 


Tender of mortgage-money not a condition precedent to a suit for redemption. — 

Tender of mortgage-money is not a condition precedent to a suit for redemption 
and this would obviously be impossible when the mortgage was usufructuary, where 
the plaintiff’s case would be that the debt had boon liquidated by the profits of the 
mortgage property (h). A tender improperly rejected does not extinguish the debt 
nor determine the mortgagee security (?). 

Deposit by one of several mortgagors. — Order 34, rule 1 of the Code of Civil 
Procedure (Act V of 1908) requires all persons having an interest in the right of 
redemption to bo joinod as parties to any suit relating to the mortgage. On the 
analogy of this rule a tender by one or more of several mortgagors would not be 
good and would not be such a tender as a mortgagee is bound to accept and the 
tender to be valid must be made by all of them together or on their joint behalf 
and with their concurrence (;). 


Effect of refusal of tender. — Interest ceases to run from the date of the tender (&). 
Where after duo notice having been given to the mortgagee by the mortgagor that 
he would attend for the purpose and make a tender of the amount due upon the 
mortgage, but the mortgagee refused to hand over to the mortgagor then and there 
an ondorsed reconveyance of the mortgaged property with the title-deeds, and an 
action for redemption was brought by the mortgagor, the Court refused to allow 
the mortgagee interest and costs subsequent to the date of the tender and ordered 
him to pay the costs of the action. It is the duty of the mortgagee on being paid 
the principal interest and costs to deliver to the mortgagor contemporaneously 
with such payment the title-doeds with a duly executed reconveyance of the 
mortgaged property (l). The mortgagor, however, ought to give reasonable notice 
beforo ho makes the tender and if the tender is to stop interest the money must be 
kept dead from the time (m). And where tender is made conditional on the execu- 
tion of a reconveyance a reasonable time must be allowed to obtain the execution 
of the dood, especially when the convoying parties are not the persons to whom the 
tender is to bo made. As a general rule, the costs of reconveyance fall on the 
mortgagor, and the costs of obtaining a vesting order of land while the legal estate 


lc) Pandurang v. Dadabhoy (1902) 26 Bom. 643. 

(d) Goodland v. Illewith (1808) 1 Camp. 477; 

Hart v. Hawthorne (1880) 42 L. T. 79. 

(e) Uolyeehund v. A foulard (1879) 4 Cal. 572; 

fagat Tarini v. Naba Copal (1907) 34 Cal. 
305. 

(/) Webb v. Crosse (1912) 1 Ch. 323. 

(g) Webbe v. Crosse (1912) 1 Ch. 323. 

(X Het Singh v. Bihari JmI (1921) 43 All. 95; 
Raghunandan Rai v. Ranghunandan Pandey 
(1921) 43 All. 638; lHnanalh Rai v. Rama 
Rai (1927) 6 Pat. 102. 

(i) Hank of Neu * South Wales v. O'Connor (1889) 


A. C. 273; Johnson v. Diprose (1893) 
1 Q. B. 512, 517 ; Ruhhminibai v. Venkatesh 
(1907) 31 Bom. 527. 

U) Ratn^iaksh v. Mohunt Ram (1874) 21 W. R. 

(A) Webb v. Crosse (1912) 1 Ch. 323. 

(/) Rourke v. Robinson (1911) 1 Ch. 480 ; Cotter ell 
v. Stratton (1872) L. R. 8 Ch. 295, 302; 
Walker v. Jones (1866) L. R. 1 P. C. 50 61. 
(w) Gyles v. Hall (1726) 2 P. Wms. 378, 24 E. R. 
744 ; Kinnaird v. Trollope (1889) 42 Ch. D. 
610 . 
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is in an absconding trustee mortgagee are no exceptions to the general rulo(n). 
And so also reasonable time must bo allowed in a deed of assignment on the part of 
the mortgagee till he had an opportunity of obtaining advice as regards execution 
of the reconveyance (o). If tho mortgagee unequivocably refuses, the mortgagor 
is not bound to tender (p). But a letter which states that there was no necessity 
for payment on certain grounds mentioned therein does not absolve tho mortgagor 
from making tho tender (q). A mere offer by letter by the debtor is not a tender (r). 

Amount repayable on redemption. — The claim to redemption comprises the 
right to require the mortgagee to deliver the mortgage deed and all documents 
relating to the mortgaged property which are in the possession or power of the 
mortgagee, if any, to tho mortgagor, and whore tho mortgagee is in possession of 
tho mortgaged property, to deliver possession thereof to him and at the cost of the 
mortgagor to retransfor tho mortgaged property to him or such third person as 
he may direct and to oxecuto and to have registered an acknowledgment in writing 
that any right in derogation of his interest transferred to the mortgagee has been 
extinguished upon payment of “ the mortgaged money." The mortgage-money, 
although it usually includes, according to the second paragraph of section .">8 (a), 
principal and interest only, and according to this section cost of retransfer, yet 
there are several other payments due to the mortgagee which are included in the 
term “ mortgage-money ” all which the mortgagor must repay to the mortgagee 
before ho can seek to redeem the property'. 


The cases turn upon the effect of ordinary contract which arises out of the 
relation between a mortgagor and mortgagee. It is well settled that under the 
contract, tho mortgagor, if ho desires to redeem the mortgaged property, must pay 
the principal debt ; interest thereon : all proper costs, charges and expenses incurred 
by the mortgagee in relation to tho mortgaged debt on tho mortgage security ; the 
mortgagee’s costs of the redemption action (a). A solicitor mortgagee who acts in 
tho capacity on his own behalf in proceedings relating to the mortgage debt or 
mortgage security cannot, in the absence of express contract, charge against the 
mortgagor as part of his costs, charges and expenses incurred as mortgagee, provided, 
as to costs in respect of professional services so rendered, he will be limited to dis- 
bursements, out of pocket (t). The terms on which a mortgagor or those claiming 
under him are entitled to redeem must bo the same whether they' are to be 
ascertained in a suit for redemption or for foreclosure («). 


Mortgage deeds and title-deeds. — Under this section tho mortgagor is entitled 
to delivery of the mortgage deed and all other title-doods on puyment of the amount 
due ( v ). Besides the mortgagor, his assignee (u;) and all persons interested in the 
equity of redemption can oompel the mortgagee to deliver on payment of the 
mortgage debt (x). Tho mortgagee cannot refuse to part with tho title-deeds 
because moneys are due to him on accounts not covered by the mortgage ( y ). But 


(n) Webb V. Crone (1912) 1 Ch. 323. 

(o) Wiltshire v Smith (1744) 3 Atk. 89, 20 E. K. 

854. 

(/>) Chalikani v. Tuni ( Zemindar ) (19231 46 Mad. 
108, 50 1. A. 41. 

(q) Chalikani v. Tuni ( Zemindar ) (1923) 46 Mad. 

108, 50 I. A. 41. 

(r) Kamaya Naik v. Devapu (1898) 22 Bom. 440 ; 

Sabapathyv. Vanmahalinga (1913) 38 Mad. 
959; Chetan Das v. Gobind Saran (1914) 
36 All. 139; Muhamtnad Mushtaq v. Liankc 
Lai (1920) 42 All. 420. 

(i) Wallis, ex-parte Lickorish (1890) 25 Q. B. D. 
176; Stone v. Likorish (1891) 2 Ch. 363 


Re. Doody, Fisher v. Doody, Hibbert v. 
Lloyd (1893) 1 Ch. 129. 

(() Re. Doody, Fisher v. Doody, Hibbert v. Lloyd 
(1893) 1 Ch. 129. 

(m) Sober v. Kemp (1847) Hare. 155; Thayan 
Ammal v. Lakshmi Annual (1895) 18 Mad. 
331. 

(i>) Rourke v. Robinson (1911) 1 Ch. 480. 

(u) Chilton v. Carrington (1854) 1 Jur. N. S. 89, 
139 E. R. 355. 

(x) Pears v. Morris (1869) 5 Ch. App. 227. 

(y) Chilton v. Carrington (1854) 1 Jur. N. S. 89 

139 E. R. 355. 
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S. 60 Where the title-deeds cannot be handed over, as in the case of a mortgagee re- 
conveying on undivided moiety in satisfaction of a part of the debt, he is bound to 
give a covenant to the mortgagor who redeems him to produce the title-deeds (z). 
So also where the mortgage deed includes other properties (a). So also in the 
case of puisne encumbrancers the mortgagor cannot hand over the title-deeds 
without their concurrence (6). On a reconveyance and a subsequent mortgage 
to the original mortgagee the first mortgage and reconveyance ought to be handed 
over as being links in the chain of title (c). The mortgagor is entitled to the draft 
reconveyance though the mortgagee may keep a fair copy of the draft for his own 
protection (d). 

Where mortgagee is in possession of the mortgage property to deliver possession 
thereof to the mortgagor. T he mortgagee has a right to make use of all his remedies 
against the mortgagor for obtaining payment of his money : but as soon as the 
mortgage-money has been fully paid he is bound to deliver over the mortgaged 
estate to the mortgagor (e). The question of the mortgagee’s liability to restore 
possession of the land should be determined in the suit for redemption by the 
mortgagor and the mortgagor is liable to compensation for loss caused (/). 

Right to possession. — Besides the right of redemption the mortgagor has the 
right to possession and until the mortgagee demands possession he is entitled to 
retain, but if once a demand is made and he is withholding possession from the 
mortgagees or persons on behalf of the mortgagees, it is wrongful (?). As his posses- 
sion is rightful until demand is made by the mortgagee he is entitled to recover 
rents and profits as a person in possession. Rents and profits which accrued due 
prior to the demand belong to him and cannot bo recovered by the mortgagee (/# ). 
But when a receiver is appointed he is liable for rent not from the date of the order 
appointing receiver but from the date when demand is made on him by the receiver. 
His possession being lawful, he is entitled to retain it against the mortgagee until 
ordor to dolivor up possession or possession has been demanded by or on behalf 
of the mortgagee (i). 

To execute and to have a registered acknowledgment, etc.— On payment of 
principal, interost and costs the mortgagor, besides being entitled to delivery of 
the title-deeds, including the mortgage deed and possession of the property where 
the mortgagee is in possession, has a Tight to call upon the mortgagee to execute in 
his favour a proper deed of reconveyance at his own costs of the property mort- 
gaged (j). If the mortgage is of freehold there will bo a retransfer of the property 
with a covenant that the mortgagee has done no act which prevents him from 
making the transfer and that the transfer is made freod and discharged from the 
mortgago debt and all claims to which ho is entitled under the mortgage deed. 
If the mortgagee has died intestate the reconveyance would bo executed by the 
executor or administrator. In the case of a leasehold property the form of transfer 

(f) Anandrao v. Bhikaji (1922) 46 Bom. 218; 
Ramchandra v. Mukutul (1901) 3 Bom. 

L. R. 152. 

(g) Bagnall v. VUlar (1879) 12 Ch. D. 812. 

(h) Heath v. Pugh (1881) 6 Q. B. D. 345 
(•) Yorkshire Banking Co. v. Multan (1887) 

35 Ch. D. 125. 

(» Palmer v. He mine (1859) 27 Beav. 349. 

54 E. R. 136 ; Brecon Corporation v. 
Seymour (1859) 26 Beav. 548, 53 E. R. 1010 ; 
Walker v. Jones (1866) 12 jur. N. S. 381, 

16 E. R. 151 ; Rourke v. Robinson (1911) 

1 Ch. 480. 


(t) Yales v. Plumbe (1854) 2 Sin. & G. 174, 
65 E. R. 354. 

(a) Capper v. Terrington (1844) 8 Jur. 140, 
63 E. R. 340. 

{b) Re. Magneta Time Co., Ltd., M olden v. The 
Company (1915) L. j. Ch. 814; Corbett v. 
Rational Provident Institution (1900) 17 

T. L. R. 5. 

(r) Hudson v. Malcolm (1862) 10 W. R. 720. 

l d) Re. Wade and Thomas ( 1881) 17 Ch. D. 348. 

le) Palmer v. Hetutrie (1859) 27 Beav. 349, 54 

K. K. 136; Dildar v Shukr Vllah (1924) 
46 \U 152. 
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would be reassignment or a surrender of the residue of the term under the lease. 
1 he mortgagee may, however, refuse to take principal and interest though tendered 
till he is advised by his attorney that he could safely execute the document which 
contains covenants on his part (/.•). A man cannot be required to execute a deed 
containing incorrect recitals. Where all persons interested in an equity of redemp- 
tion concur in the deed of reconveyance the mortgagee cannot insist on having the 
dealings with the equity of redemption stated in the deed or object to the deed 
because it contains no recital whatever (/). A mortgagee refusing to execute, after 
suilicient notice, on the amount being tendered, a reconveyance, will be disallowed 
interest and cost after tender and also made liable for a subsequent redemption 
action brought by the mortgagor (w). If, however, the parties to execute the 
reconveyance are different from those to whom the tender is made, a reasonable 
time for execution of the reconveyance should be allowed if the tender is conditional 
on the execution of the reconveyance («). 


Mortgagee’s refusal to reconvey. — A mortgagee who has accepted principal, 
interest and costs from a person who has contracted to purchase a part of the 
mortgaged estate and has not accepted the title, is not bound to deliver the title- 


deods or execute a reconveyance in his favour though in t lie case of a person having 
a partial interest giving him the right to redeem the mortgage, lie is bound to re- 
convoy on payment of full principal and interest and costs due, but the conveyance 
should reserve the equities of other persons' interests (o). Nor after having received 
notice of subsequent equitable mortgages is he bound, on being satisfied, to hand 
over to the mortgagor the title-deeds of the estate and to execute a reconveyance 
without being satisfied that the subsequent equitable mortgages of which he has 
leceived notice, have been paid off (p). Where a mortgagee refuses, upon payment 
of the mortgage debt, to roconvey the mortgaged property the Court may appoint 
an officer to execute the reconveyance on his behalf ( 7 ). Again, a mortgagee is 
not safe in transferring to the mortgagor or his nominee, without the consent of 
puisne encumbrancers, of whose charges he has notice. Conveyancing Act, 1881 

(c. 41), s. 15, and Conveyancing Act, 1882 (c. 39), s. 12, have not altered the pre- 
existing rule in this respect (r). 


Reconveyance when the mortgagee is a minor.— When the mortgagor is a 
minor, the proper course is, in cases to which the English Law is applicable (a), 
or the porson beneficially interested in the equity of redemption, whether under 
disability or not, or interested in the moneys secured by the mortgage (/), to make 
an application by petition (u) to the High Court within the local limits of whoso 
extraordinary original civil jurisdiction the property is situated (v), to make an order 
vesting such property in the mortgagor in such maimer and for such estate as the 
Court shall direct. Such an order has the same effect as if the minor had attained 
majority and duly executed a conveyance (tc), and when the minor mortgagee is 
entitled to a contingent interest in the immoveable property by way of mortgage the 
order will direct either a release of such property from such contingent right or to 


)V Z u J, e v ; Sm,h < l744 > 3 Atk. 89. 

2., H ar,l fy v. burton (1868) 3 Ch. App. 365. 

(m) Rourke v Robinson ( 191 1) 1 Ch. -180 ; (irahar 

w V Li? eal , {mii) 88 L - J Ch. 31. 

Webb v. Crone (1912) 1 Ch. 323. 

u C 1, V - < I869 > 5 Ch. App. 227 

Hall v Heward (1886) 32 Ch. D. 430 
Kutnatrd v. Trollope ( 1 888) 39 Ch. D. 636 
... r T g* v - Turner (1888) 39 Ch. D. 456. 

(P) Corbett v. National Provident Insliluliot 


(«) 

(°) 


(1900) 17 T. L. R. 5. 

(V) Holme v. Fieldsend (1911) 55 So. Jo. 552 
( r > Ke Magneta Time Co., Ltd. M olden v the 
Company (1915) 84 L. J. Ch. 814. 

(s) Sec. 3. Indian Trustees Act, 1866. 

(!) See. 39, Indian Trustees Act, 1866. 

(h) Sec. 40, Indian Trustees Act, 1866. 

(k) See. 3, Indian Trustees Act, 1866 
(<*') Sec. 8, Indian Trustees Act, 1866 
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S. 60 dispose of the same to such person as the Court directs (*). The moneys payable 
to the minor may be paid into Court (y), and such order has the same effect as a 
decree and may be executed in the same manner ( 2 ). Costs of all applications 
and orders including those of conveyances and transfers made in pursuance thereof 
are usually directed to be paid out of the estate in respect of which the orders are 
made (a). Instead of making a vesting order the Court may appoint a person to 
execute the conveyance or release and such conveyance or release has the same 
effect as an order ( 6 ). The petition need not be served on the minor (c). 

Reconveyance when mortgagee is a lunatic.— In case of a mortgagee who is a 
lunatic or a person of unsound mind, the same procedure may be adopted as in the 
case of a minor mortgagee (d). 

In other cases. — Where a mortgagee has died without entering into possession 
or receipt of rents and profits and the amount due on the mortgage has been paid 
to the person entitled to receive or such last mentioned person consents to an order 
for the reconveyance or vesting of the property, the High Court will make an order 
which will have the effect of a duly executed conveyance in any of the following 
cases (e). 

(i) Where an heir or devisee of the mortgagee shall be out of jurisdiction or 
cannot bo found. 

(ii) Whero an heir or devisee shall, on demand by the person entitled to the 
reconveyance or his duly authorized agent, have stated in writing that 
I 10 will not convoy or fails to convey, for a spaco of 28 days after a proper 
deed is tendered for execution by the p'erson entitled as aforesaid or his 
duly authorized agent. 

(iii) When it shall bo uncertain which of several devisees or the heir of the 
mortgagee is alive or dead. 

(iv) Where the mortgagor dios intestate as to such property and without an 
heir or it is not known who is his heir or devisee. 

Instead of making a vesting order the Court may appoint a person to convey 
such proporty or to release or dispose of such contingent right if it be convenient (/). 

T.ho gonoral rule as to costs boing ordered out of the estate applies even when 
a vesting order has to bo obtained in consequonce of an absconding trustee (< 7 ). 
Orders mado by the High Court founded upon certain allegations are conclusive 
ovidonco of matters contained theroin ( h ). 

Extraordinary original civil jurisdiction. — This jurisdiction is conferred by 
Letters Patent on tho various High Courts at Allahabad (i), Bombay ( j ), Calcutta(fc), 
Lahoro (/), Madras (m), Patna (n) and Rangoon (o). 

Jurisdiction as to infants and lunatics. — Jurisdiction is conferred by Letters 
Patent on the various High Courts and Chief Courts with respect to the estates of 
infants and idiots and lunatics within tho North West Provinces (p), the Presi- 
dencies of Bombay (g), the Bongal Division of Fort William (r) and Madras («), 

(x) Sec. 9, Indian Trustees Act, 1866. (i) Clause 9. 

\y) Sec. 46, Indian Trustees Act, 1866. ()) Clause 13. 

(*) Sec. 53, Indian Trustees Act, 1866. \k) Clause 13. 

(a) Sec. 49, Indian Trustees Act, 1866. (/) Clause 13. 

(b) Sec. 20, Indian Trustees Act, 1866. (m) Clause 13. 

c) lie. WMan (1861) 9 W. K. 689. (#») Clause 13. 

d) Secs. 4 and .5, Indian Trustees Act, 1866. (o) Clause 11. 

t) Sec. 19, Indian Trustees Act, 1866. (p) Clause 12. 

/) Sec. 20, Indian Trustees Act, 1866. (q) Clause 17. 

a) Webb v. Crosse (191 1) I Cl». 323. (r) Clause 17. 

(X) Sec. 44, Indian Trustees Act, 1866. (i) Clause 17. 
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the provinces of the Punjab and Della (/), Bihar and Orissa (n) and Burma (»?). 
Under its Charter the High Court has no original jurisdiction in respect of the 
persons and estates of lunatics who are natives of India (w). The Court of the 
Resident at Aden is subordinate to the High Court (x). The Court refused to 
exercise the summary proceeding under clause 17 when the minor was not a Euro- 
pean British subject living outside the original jurisdiction and having testamentary 
guardians for whose removal there was no suit or application (>j). 

Discharge of one of two or more joint mortgagees.— The point is whether in the 
a senee of fraud it is competent for one of two or more joint mortgagees jointly 
entitled under a mortgage deed to release a debt so as to enable the debtor to plead 
such payment as a valid discharge and the point becomes important in view of the 
varying decisions which we have on this subject of the different High Courts in India, 
lero the mortgage deed itself provides as to how tho discharge is to be given, no 
cult* ca n arise, hut when it does not, then the answer to the question depends 
on the language of the instrument. If it is clear by the document itself that the 
en ers ha\e a separate interest, the contract will be construed accordingly, and 
each of them will have his right of action for his personal loss. In the construction 
of the instrument, tho source from which the money lent has been derived, whether 
io amount lent by tho different lenders has been contributed equally, or unequally, 
and generally the circumstances in which the loan comes to bo made, will bo con- 
sidered. But with a loan on mortgage, whether there be inequality or not, although 
in aw there is a strong presumption of a joint tenancy, in equity it is the other 
way. Turning next to tho Indian Contract Act of 1872, tho only sections which 
deal with the matter are sections 38 and 45 which mention tho case of joint promises, 
the first part of section 38 runs : — 


Whore a promisor has made an offer of performance to the promisee, and the 
oer ins not been accepted, the promisor is not responsible for non-performance.” 
ine latter part of tho section runs “ An offer to one of several joint promisees 
nas the same legal consequence as an offer to all of them.” Now this section deals 

• . \ ° ° ffect of refusal of a tender and not with the discharge of one of several 

m promisees. Section 45 deals with the devolution of joint rights as between 
T , promisees during their joint lives and after the death of any or all of them. 

. question , 8 whether, having regard to these sections, discharge by one of several 
_ . . m ° r g ? g0e8 ’ discharges the debt and discharges the security as well. The 
j a , r °"? lr \ an Eng,ish caso < 2 )« "'hero in an action by three plaintiffs for a joint 
a n , e defendant pleaded an accord and satisfaction with one of the plaintiffs 

dLndTnt ^ Ca8h and a 86t off of a dobt due from tlurt one to the 

the Omnil r Ft h6ld that this P ,ea was good. This was a case under 

Steeds v o° n , LaW ; 3? ere ,8 ’ howove r. another lino of authority beginning with 

C to A an ! if * ° ' , que8tion thore was whether in respect of a bond given by 

arisen nnrl “T? mada by C to A after the cause of action had 

accepted by A is an answer to the claim of A and B. 

will ^rZ: h0 K W0Ver ’ W ' th rGgard t0 money lont b * two P ers °ns to a third, they 

ilrrz- of e rogardeti as in comm ° n and ‘—‘s both 

and ot a "y seour,t y for it. Though they take a joint security, 


(<) Clause 12. 

(«) Clause 12. 

(v) Clause 15. 

W) Ja TA\Am V - Tk ‘ C ° Urt °f Ward * ( 1882 ) 

(X) Officer, Aden v. Haji Esmait 


(1906) 30 Horn. 246 P. C. 

M ln cu h / °f Srish ^hander Singh and 

, % Of*"' (««9-«) *1 Cal. 206. 

(r) HaUacev ■ Kehall (1840) 17 M. & \y. 264 
**■>1 h. K. 765. 

(a) (1889) 22 Q. B. D. 537. 
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says Lord Alvanby, M.R., “ each means to lend his own money and to take back 
bis own ” (b). Where a mortgage debt was paid to one of the mortgagees it was 
held that the loan was not discharged (c). The principal right of a mortgagee is 
to the money, the estate and the land is only an accessory to that right. But this 
proposition is not inflexible. Tn this country the earliest case on the subject is 
Barber Maran's case (d), where it was held a payment made to one of two persons 
jointly entitled under a mortgage bond can be pleaded as a valid discharge of the 
debt in an action brought by the other person interested in the bond. Shortly 
after this case camo the decision in •Powell v. Brodhnrst (c) which raised doubts as 
to whether Barber Maran's case (/) was rightly decided. Powell v. Brodhursl ( g ) 
decided : — V here mortgagees have advanced money on a joint account, payment 
to one of them during the other’s lifetime, though a good discharge of the debt at 
law, only discharges the security to the extent of the payee’s beneficial interest 
(if any) even though the payee ultimately becomes the survivor of the joint account. 
The principle in Barber Maran's case (k) was held inapplicable to the case of co- 
heirs who were not joint promisees but the heirs of a single promisee (t). In a 
Bombay case of co-heirs amongst Hindus, after doubting whether Barber Maran's 
case (/t) was rightly decided, it was held that according to Hindu Law, where the 
senior in age is constituted the kartha or manager of the inheritance ou behalf of 
all the co-hoirs, a discharge given to the debtor by an heir who was not the kartha 
and the manager of the family without the concurrence of the others did not dis- 
charge the mortgage ( ;'). The point also arose in a Calcutta case (k) where, doubting 
Barber Maran's case (/), it w*as remarked that the effect of the case Wallace v. Kel- 
sail (m), on which that ruling w-as based, was much qualified if not weakened by the 
decision in Powell v. Broadhurst (n). The correctness of the decision in Barber 
Maran's case (/) was further doubted by the same Court in the case of Huseinrana 
Begum v. Rahimanncssa Begum ( o ). In Sheikh Ebrahim v. Rama Iyer (p), payment 
to one member of an undivided Hindu family or to one of several joint creditors 
fraudulently made and not for the benefit of all w-as held not to operate as a payment 
to all mombers of tho family or creditors. It w'as thero said that the decision of 
Barber Maran's case ( l ) was considerably shaken by the subsequent rulings of 
that Court (7). In this state of conflict of authorities tho question arose before a 
Full Bench of the Madras High Court in Anna Poornamma v. Akayya (r) as to the 
validity of a discharge by one of soveral payees of a negotiable instrument without 
tho concurrence of the other payees and tho majority of the Full Bench treated the 
payment as a cornploto discharge. In his elaborate but dissenting judgment 
White, C. J., said, “ If wo are unable to find an answer to tho quostion within the 
four corners of tho Contract Act, wo have to look to the General Law and to see 
whether tho rule of law, as laid down in Wallace v. Kelsall (s), applies, or whether 
the rule or rather tho presumption of oquity on which Steeds v. Steeds ( t ) was decided 
is to prevail. I think tho oquitablo presumption applios and I do not think this 
presumption is negatived by the provisions of the Contract Act.” This judgment 

(6) Morley v. bird (1798) 3 Vos. 628, 30 Ii. K. 

1192. 

( c ) Matson v. Dennis (1864) 12 W. R. 926, 46 I£. R. 
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( d ) (1897) 20 Mad. 461. 

(e) (1901) 2 Ch. 160. 

( f) (1897) 20 Mad. 461. 

(e) (1901) 2 Ch. 160. 

\h) (1897) 20 Mad. 461. 

(i) Ahimsa Uihi v. Abdul Kader v 1902) 25 Mad. 

20, 39. 

(j) Sitaram v. Shridhar (1903) 27 Bom. 292. 

(A) Jagat Tarini v. Nabha Gopal (1907) 34 Cal. 


305. 

(/) (1897) 20 Mad. 401. 

(>»i) (1840) 7 M. & W. 264. 

{n) 1901) 2 Ch. 160. 

(o) (1911) 38 Cal. 342. 

(p) (1911) 35 Mad. 685. 

(■7) Veeraswamy N dicker v. Ibramsa Routher 
(1909) 19 M. L. J. 221 ; Ramasamv 
Muntandi (1910) 20 Mad. L. J. 709. ' 
r) (1912) 36 Mad. 544 F. B. 

J) (1840) 7 M. & W. 264, 151 E. R. 765. 

/) (1889) 22 Q. B. D. 537. 
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of White, C.J., was followed by the Calcutta (u) and Patna (u) High Courts. In 
a recent Bombay case a purchaser’s solicitor, while investigating the title of the 
vendor, refused to accept as valid a reconveyance signed by one partner in the 
name of the firm, and the Court held that the powers of an individual partner under 
Indian Law were sufficiently doubtful in the absence of any evidence or custom or 
practice of a particular business carried on, to justify a purchaser in refusing to accept 
a release or reconveyance executod by one partner alone (w). To avoid difficulty, 
if one of several mortgagees is to bo authorized to receive the mortgage-moneys 
and to execute a reconveyance, a stipulation to that effect should be inserted and 
the mortgage deed signed by the mortgagees as well. 

Equity of redemption is extinguished by act of parties.— The equity of redemp- 
tion is extinguished when the mortgagor sells it to the mortgagee, or bv abandonment 
or the mortgagee exercising the power of sale under section 69 of this Act. 

Merger.— -A purchaser at a sale in execution of a mortgage decree gets the 
mortgagee’s rights as well as the rights of the mortgagor and, after the mortgagor’s 
interest has once passed away to a purchaser, that interest cannot again be sold 
effectively (x). A plaintiff in a suit for recovery of kkaa possession of lands, which 
he had purchased, on declaration of his auction-purchased right in the lands cannot 
claim any deduction of time, during which the alleged fusion of his rights, as mort- 
gagee and purchaser of the mortgagor’s rights by virtue of his auction-purchase 
at the mortgage sale, subsisted (y). 

Release to mortgagee.-This is anothe. mode whereby the equitv of redemption 
becomes extinct and release from the mortgagor to the mortgagee of the equity of 
redemption will be valid if the transaction is not tainted by oppression, fraud or 
unfair dealing, and provided, that such transaction had been entered into subse- 
quent to, and independent of, the mortgage transaction (?). 

The equity of redemption is extinguished otherwise than by act of parties — - This 
would be by adverse possession, or limitation, or by attachment and sale of tire 
equity of redemption, or sale of the equity of redemption for payment of Govern 
ment revenue or tax, or by foreclosure proceedings, or sale by the Court, or aequisi- 
tion of the mortgage property, or insolvency of the mortgagor. 

„ A<lverse P “ SSCSSion b >' '"“ttgasee.- A person entering into possession as mort. 
gagee cannot afterwards set up an adverse possession as owner so as to defeat tl.e 
mortgagor s right to redeem ,a). No presumption of adverse possession aVises ^ 
between a mortgagor and mortgagee (6). In order to enable the mortgagee m J 
up a title based on adverse possession ins original entry must be as a trespasser 
Where defendant has been in possession for over 12 years under a title which could 
be ascribed to an arrangement come to between the parties, the defendant must 
be taken to have acquired a good title by proscription (c) Thn ™ , 

usufructuary mortgagee after the exp, rat. "on" ^ 

adverse to the mortgagor (d). Where one co-mortgagor redeems under a deeme 


(a) Shaxk^Hakim v^Adwaita Chandra (1918) 

Parbhu Ram v. Jhalo Kuer ( 1917) 2 P. L I 
520 ; Syed Abas v. Misn Lai (1920) 5 P. L. j! 

IS J ?* a Z°P al (1925) 49 Bom. 245. 

y 75 De v- Abdui itashii (,935 > 

y< 62 aT™ De v - Abdul Rashid < l935 > 

Pru% v. Coci (1871) 6 Cb. 845; Reev, v. 


(v) 


(*> 

(y) 

<*) 


n , LisU (,9U2 ) A. C. 461. 

$ D A a * V .V*?r * ondi . (1899 L 14 Bom. 279. 


(0 


« . -- — 7* i»uin . z/y, 

32 T A 23 V ‘ (,905) 32 Cal. 296, 

U TZ^h,y DaSia . na ( ,9I4 > V Mad. 545- 
43 244 ( 1920,' 
(d) Pokhpal Singh v. JJishan Singh M 8981 on ... 

\% A &S Mah0,ntd V ' ^ raiisll) 
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passed against the mortgagors he acquires, at the end of 12 years, an absolute title 
against the other co -mortgagors, for in such a case article 148 does not apply as the 
redeeming co-mortgagor has not a mortgage but a charge on the property (e). 

Adverse possession, both parties having uncertain possession. — Adverse posses- 
sion, in order to bar by limitation, a suit for possession of land, must be adequate 
in continuity, in publicity and extent so as to shew that he has possession adverse 
to the competitor. When a person establishes title to the land and proves that he 
has been exercising during the currency of his title various acts of possession, then 
the quality of those acts, even though they might have failed to constitute adverse 
possession against another, may be abundantly sufficient to destroy that adequacy 
and interrupt that exclusiveness and continuity which is required from any person 
challenging by possession the rightful title (/). 

Adverse possession by agent or manager. — In order to entitle a person who 
originally comes into possession of property in the character of manager or agent to 
succeed on a title by wrongful detention, it is not enough that he should repudiate 
that character to the knowledge of the owner unless it is accompanied by some 
overt act (g). 

Adverse possession against mortgagee not necessarily adverse against the mort- 
gagor. — Possession which is adverse to the mortgagee is not necessarily adverse to 
the mortgagor for such possession cannot become adverse until the mortgagor 
becomes entitled to immediate possession. Even mutation of names by the 
Revenue authorities without statutory authority will not affect the title of the true 
owner (/«.). Possession by a stranger who has ousted the mortgagee in possession 
is not adverse to the mortgagor whose possession accrues only on redemption (i). 
A mortgagee can set up adverse possession if his possession at the inception was 
that of a trespasser (j). An unregistered deed of sale of immoveable property which 
is subject to a mortgage is inadmissible in evidence for want of registration, but it 
may be referred to in order to ascertain the nature of the possession sought to be 
disturbed ( k ). Adverse possession against mortgagor is not per se adverse against 
simplo mortgagee ( l ). 

Limitation. — A suit for redemption brought by a mortgagor is governed by 
article 148 of the Limitation Act according to which the period is 60 years from the 
date the right to redoem or to recover possession nccrues, otherwise the equity of 
redemption is extinguished by virtue of section 28 of the Limitation Act. This 
article applies not only to an English mortgage but also to a usufructuary mort- 
gage (m), to a mortgage by conditional sale (n), to gahan lahan mortgages (o). To 
simplo mortgages article 132 applios. There is no ruling as to equitable mortgages. 

A suit by a second mortgagee for surplus proceeds aftor sale by first mortgagee 
is governed by article 132 of Schodulo II of the Limitation Act (p). 



(«) 

(h) 

(0 
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Forfeiture.— Where property is forfeited to Government for non-payment of 
assessment the equity of redemption is destroyed (7). 

Mortgagor’s insolvency. — This is another instance where the equity of redemp- 
tion is extinguished (r). On refusal of the assignee to sue. the mortgagor may, 
however, petition to allow him to proceed in redemption and use the name of the 
assignee («). If, however, the Official Assignee proceeds to sell the property, the 
purchaser can only purchase tho equity of redemption (()• The Act does not 
empower tho Official Assignee to sell the mortgagor’s estate free from encumbrance 
even with tho consent of the mortgagee (*/). 


Acquisition.— The equity of redemption is extinguished when the property is 
compulsorily acquired under tho Land Acquisition Act, I of 1894. The apportion- 
ment is then made between tho mortgagor and tho mortgagee. If the due date 
of payment has elapsed the mortgagee will be paid the full amount duo to him 
together with arrears of interest, if any. But if the due date has not expired the 
mortgagee is only entitled, on acquisition, to be paid the amount of the principal 
sum together with interest till dato of payment and not the full interest which he 
would have been entitled to had the due date been reached (v). The compensation 
money will, however, bo paid to the mortgagee only if ho is in possession, but if 
the mortgagor is in possession the Collector is not bound to recogni/.e the mortgagee 
whose only remedy would be to apply under section 18. In the event of his not 
taking advantage of section 18 or not being able to do so, tho mortgagee has a 
remedy under section 31 of the Land Acquisition Act to sue tho mortgagor for the 
mortgage-money, for by tho last paragraph of sub-section (2) of section 31 it is 
provided that receipt of compensation money by any person shall not affect his 
liability to pay the same to the person lawfully entitled thereto. 

Revival of the right to redeem.— Mortgagor who has absolutely assigned his 
equity of redemption in the mortgaged property acquires, when sued by the mort- 
gagee upon the covenant to pay principal and interest contained in the mortgage 
a now right to redeem, and is entitled, upon paying tho mortgage-monev, to a 
reconveyance to himself, subject to any equity of redemption vested in any other 
person and ho is so ontitlod ovon if after tho assignment of tho equity of redemption 
the assignee has further charged the property either to the original mortgagee or 
to som ° °tl,er person. In 1870 defendants mortgaged property to plaintiffs to 
secure £l-,000 and interest and entered into the usual covenants for payment of 
principal and interest. In 1872 defendants for value, absolutely assigned their 
equity of redemption to B and he covenanted to indemnify them against tho £12,00-1 
and interest. In 1875 B further charged the property to plaintiff to secure £8,000 
s well as the £l-,000. B afterwards became insolvent and the property having 
epreciated in value, plaintiffs brought an action against defendants on the covenant 
contained in tho mortgage of 1870, to recover the £12,000 and interest In a 

TiToLTa * the aCti ° n ~ ho,d ’ P ,aintiff8 "'ere entitled to judgment for 

£12,000 and interest but only upon tho terms that they reconveyed the property to 

nemon ft n ’ 1° ^ ° f rodem P tion as be subsisting in any 

p erson or person s other than defendants themselves (w). Y 

(q) Ab [ ul R Reb '”™ v - Vinayak (1927) 29 Bo m . 

(r) Spragg v. Binkes (1800) 5 Ves. 583. 31 E. R. 

/u|, 


U) SP ll\ g V ‘ DinhtS ° 800) 5 V ”‘ 583 - 31 E - R - 


(!) Lang y Heptullabhai (1914) 38 Bom. 359. 
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Decree in redemption suit. — The provisions relating to this will be found in 
0.34, rules 7 to 11 of the Code of Civil Procedure, 1908. 

Right of redemption extinguished by decree. — Such extinction would occur 
ur der 0.34, rules 2 and 3 and rules 7 and 8 of the Code of Civil Procedure, 1908. 
Where the form of the decree does not comply with the provisions of the law the 
right to redeem is not extinguished (a:). 

Dismissal of redemption action. — A dismissal of redemption action for non- 
payment of mortgage-money does not operate as foreclosure so as to debar the 
plaintiff from suing again on the mortgage (//). The right to redeem conferred by 
section 60 could only be deprived in the manner enacted in that section (z). 

Dismissal or withdrawal of redemption suit. — A dismissal for default (a) or 
withdrawal with liberty to file a fresh suit (6) of a redemption action is no bar to 
a fresh suit for redemption as the equity of redemption is not extinguished in such 
cases, ft or in a suit for sale whore the mortgagee does not apply for a decree 
absolute for sale (c) even when the mortgage was before the Act (d). 

Second suit for redemption and “ res judicata.” — In a redemption suit brought 
in 1892 on a mortgage of 18G4 a decree made in 1896 provided repayment on the 
15th November 1896 and “ in default his case will stand dismissed.” No payment 
was ever made and the mortgagee remained in possession of the mortgage property 
which was by way of conditional sale. In 1924 mortgagors’ representatives 
brought a suit against mortgagees’ representatives who were in possession. It was 
hold that (1) the second suit, suit of 1924, was not an application to enforce the old 
decree of 1896 but that it was a proper redemption suit, (2) that no question of 
res judicata arose, but oven if it arose the decree of 1896 did not operate as res 
judicata so as to provent the Court under section 11 of the Civil Procedure Code, 
1908, from trying the second suit, the issues in the two suits being different (e). 

Redemption. — Redemption is a legal right, which a person entitled to redeem 
may seek to enforce : it is not a liability, which he may be compelled to discharge (/). 
Restriction of this right is known as the clog or fetter on the equity' of redemption 
and is, therefore, void. It follows from this that “ once a mortgage is always a 
mortgage and nothing but a mortgage.” The right to redeem is not a personal right 
but an oquitablo estate or interest in the property' mortgaged. Being inconsistent 
with the idoa of security, a clog or fetter is in its nature a repugnant condition. 

“ If I convey lane in fee subject to a condition forbidding alienation, that is a re- 
pugnant condition. If I give a mortgage on a condition that I shall not redeem, 
that is a repugnant condition. The Court of Equity have fought for years to 
maintain the doctrine that the security is redeemable. But when and under what 
circumstances ? On the performance of an obligation for which it was given. 

If the obligation is a payment of debt the security is redeemable on the payment 
of that debt. That is the true principle applicable to the cases and that is what 
is meant whon it is said that thoro must not be any clog on the equity of redemp- 
tion. Of course, the debt or obligation may be impeachable for fraud or oppression or 


lx) Raghunath v. Hansraj (1934) 36 Uom. L. R. 
1189 1*. C. 

(y) Raghunath v. Hansraj (1934) 36 Bom. L. R. 
1189 1’. C. ; Sila Ram v. Madho ImI (1901) 
24 All. 44; Hari Ram v. Itulraj (1922) 
44 All. 730. 

(*) Raghunath v. Hansraj (1934) 36 Bom. L. R. 
1189 P. C. 

(a) Shridhar v. (ianu (1928) 52 Bom. Ill ; Rama 
Tulsa v. Bhagchand (1914) 39 Bom. 41 ; 
Ramchandra v H (inmanta (1920) 44 Bom. 


939; Kashiram v. Maheshwar (1928) 
30 Bom. L. R. 1089. 

(b) Ramchandra v. Hanmanta (1920) 44 Bom. 

939. 

(c) Rama v. Bhagchand (1915) 39 Bora. 41. 

(d) Badruddin v. Sitaram (1930) 32 Bom. L. R. 

933. 

(/) Raghunath v. Hansraj (1934) 36 Bom. L. R 
1189 (P. C.). 

(/) Jagatchandra Dt v. Abdul Rashid (1935) 
62 Cal. 75. 
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overreaching. There the obligation is denied to that extent and is invalid. But 
putting aside such cases as out of the question, when you get a security for your 
debt or obligation, that security can be redeemed the moment the debt or obli- 
gation is paid or performed but on no other terms ” (g). There is no rule in equity 
which prohibits the limitation of the right to redeem. A mortgage may be made 
irredeemable for a reasonable period (h). The question in each case is whether 
he limited period is under the circumstances reasonable (i). But it cannot be 
made irredeemable as where a mortgage of a lease for twenty years provided that 
without the mortgagee’s written consent, the mortgage debt should not be wholly 
paid off till a date within six weeks of the expiration of the lease (j). 

Difference between equity of redemption and equity to redeem.-Thce is a 
considerable difference between the equity of redemption and the equity to redeem 
Ihe former comprises that interest in the land which remains for the mortgagor 
a ter the grant of the land to the mortgagee as security for the mortgagee’s money 
while the latter is that right which the mortgagor has to recover from the mortgagee’ 
viz the interest which lias been conveyed to the mortgagee in the mortgaged 
land, ihe equity of redemption is the interest that is left in the mortgagor while 
the interest which is conveyed to the mortgagee, which he is entitled to get back 
is recovered by the right which he possesses and is known as the equity to redeem’ 
This equity to redeem is different from the equity of redemption. The latter right 
can be exercised only till the period of the mortgage has not expired ; once that period 
has expired the equity of redemption is gone ancl then for the first time the equity 
to redeem arises. By losing his equity of redemption the mortgagor is not barred 
from redeeming, that is, the equity of redemption is not extinguished. In spite of 
default the equity of redemption subsists and the right given to him, namely the 

equity to redeem, enables him on repayment to the mortgagee of what is known as 
the mortgage-money, to get back his land. 

Right to redeem indefeasible and invariable.-A bu.wana entered into between 
ho mortgagees of an estate cannot bind the mortgagor or charge the nature of the 
cunty given by them. The mortgagor's right to redeem is indefeasible and 
cannot be interfered with by any unauthorized act of the mortgagees (*) „or is it 
variable by any agreement between the mortgagor and the mortgagee it being on 
eesent.ai part of the transaction </,. A mortgage with a coiiaterai s ipu da Z “ 
not necessarily void (m). With regard to collateral stipulations, questions ariJe 
whether they cease to operate on redemption. In Santley v. Wilde it was held that 
even after redemption the collateral stipulation did not cease to operate It was 

M peculiar to it and was not-appmved in 

.Rice (n In every mortgage there ,s a restriction that tho mortgage shall be 
uredeemab o for a certain period, but that period must be reasonable. 8 ^ e , aw 

provis^ exceedeiTaU rears, it was heM 

_ exceeded all reasonable limits and could not be enforced (p). 

(r) Santley v. IViUe (1699) 2 Ch. L>. 4/4. 

* v Z/ ",f,, (1882i 20 Ch - 724; 

... r, Hoddxnott (1898) 2 Ch. 307 
(») Ra ™ b °U<>m v Wallis (1835) L. J. Ch. N. S. 

92 , In re Hone s Estate (1873) Ir. R. 8 Eq. 


Higgs 


65. 

{h) ^‘^uhur Hoosein v. Hen Pershad 

:)5 


(l) 


Koy ( 187 1) Id \V. k. aaj. 

s 7S‘h. v c. "• "• <>»=> 

& vErz-zs? ,u * * <*■ »■ *»■ 

(o) Teevan v. Smith (1882) 2(( Ch D 7 os . n- 

v. Hoddinott ( ,898, *2 

(p) Morgan v. Jeffreys (1910, 1 Ch. D. 620. 


S. 60 



546 


THE TRANSFER. OF PROPERTY ACT. [CHAP. IV. 


S. 60 Proviso for redemption. — A mortgage being a transfer of interest in specific 

immoveable property, it follows that after the debt is discharged for the purpose 
for which the property was made the security, the mortgagee must retransfer the 
property to the mortgagor. This right of obtaining a retransfer of mortgaged 
property to himself, the mortgagor or to such third person as the mortgagor may 
direct, is the right of redemption generally expressed in the deed of mortgage in 
the form of a proviso and known as the proviso for redemption. The mortgagor 
must bear the cost of reconveyance ( 7 ) as provided in the section. The Courts 
have, however, always allowed redemption on terms which were fair, if not liberal 
to the mortgagee. Thus the mortgagor always pays the extra costs occasioned by 
the legal estate having descended to an infant or lunatic heir or been devised to a 
trustee who cannot bo found, or by reason of the mortgagee having settled the 
mortgage security (r). The practice appears to have varied in the case of extra 
costs occasioned by the lunacy of the mortgagee himself where costs were payable 
out of his estate («), a distinction which appears to be anomalous. The absence of 
a covenant for repayment of the money cannot affect the right to redeem, for every 
loan imports a debt and the right to redeem is based on the principle that on payment 
of principal, interest and costs, a creditor shall return the security ( t ). 

Proviso for redemption in the nature of a penal condition. — A mortgage deed 
contained a condition that if the principal were not paid by a certain day, the 
mortgage should only be redeemed.on payment of one mura of rice for each rupee of 
the mortgage-money. The mortgagee was in possession under a prior iladarawara 
mortgage, and rice rose in the market. Held that the condition was unreasonable 
and such as should not be enforced in equity (u). The iladarawara mortgage occurs 
in Kanara and resembles a Welsh mortgage, the mortgagee being in possession and 
taking the rents and profits in lieu of interest, and the security carrying a right to 
redeem, but none to foreclose. The iladarawara mortgagee pays the Government 
revenue. 

Period of redemption. — A covenant postponing redemption for a long period • 
cannot by itself be rogarded as a fetter on the equity of redemption. Periods 
restricting redemption are undoubtedly much longer in this country than in 
England. They are usually noticeable in usufructuary mortgages (t>). Such periods 
have varied from 15 to 150 years ( w ) for repayment of money and were enforceable, 
but in none of these cases was the doctrine of clog on the equity of redemption 
argued or discussed. A period of 200 years was held to bo a clog (.r). But where 
a long period is coupled with other covenants in the mortgago shewing an intention 
to make redemption' difficult, if not impossible, it is open to the Court to allow 
redemption at any time on such terms as it thinks fit ( 1 /). Equity will not permit 

( q ) Dinnath v. Lachmi Narain (1902) 25 All. 446 ; 

Webb v. Crone (1912) 1 Ch. 323. 

(r) Webb v. Crone (1912) 1 Ch. 323; Ex parte 

Ommaney (1841) 10 Sim. 298, 59 Ii. K. 

629; King v. Smith (1848) 8 Hare. 473, 

67 E. R. 1251 ; Wetherell v. Collins (1818) 

3 Mad. 255, 56 E. R. 502. 

(j) Ex-parie Richards (1852) 21 L. J. Ch. 739, 

42 E. R. 732; In re Townsend (1847) 

2 Ph. 348; In re Wheeler (1852) 21 L. J. 

Ch. 759, 42 E. R. 620. 

(/) Re. Bogg Allison v. Paice (1917) 2 Ch. 255. 

(m) Mayilaraya v. Subbaraya Bhut (1862) 1 Mad. 

H. C. R. 81. 

(v) Narasimha v. Seshayya, A. I. R. (1925) Mad. 

825. 

(u») Lila liforji v. VasuJeo (1875) 11 Bom. II. C. 

283; Dallhammam v. Amirdeo (1914) 


12 A. L. J. 492 ; Aga Muhammadally v. 
Venkatappayya (1918) 35 M. L. J. 287; 
Sarban Singh v. B ha groan, A. I. R. (1926) 
Lah. 457 ; Sayad Abdul Hak v. Gulam 
Jilani (1896) 20 Bom. 677; Narain v. 
Jagan, A. I. R. (1925) All. 42; Shubratan 
v. Dhanbat (1932) 54 All. 1041. 

(*) Fateh Mohammad v. Ram Dayal, A. I. R. 
(1927) Oudh 224. 

(y) Balbaddar v. Dhanpat, A. I. R. (1924) Oudh 
193 ; Rasa Mahommad v. Ram Lai, A. I. R. 
(1925) Oudh 406 ; Bachu v. Perbhu, A. 1. R. 
(1926) Oudh 356 ; Baldeo v. Losai, A. I. R. 
(1929) Oudh 54 ; Har Dayal v. Raja Ram, 
A. I. R. (1933) Oudh 460; Darghai Lai 
v. Rafiqunnissa, A. I. R. (1927) Oudh 
237. 
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any device or contrivance designed or calculated to prevent or impede redemption^). 
Rules of equity contained in English cases arc inapplicable when statutory law 
applies. To be a ground for relief, the cases must come within section 14 and 
subsequent sections of the Indian Contract Act (a). In a usufructuary mortgage 
the redemption fixed for only one particular day at the end of sixty years is a clog. 
Sections 00 and 02 of the Act read with section .">8 make it clear that the “term ” 
in section 02 (b) must bo read to mean a reasonable term or a term which does not 
amount to a denial of the right to redeem. Where the covenant is unduly hard 
and unconscionable so as to nullify redemption or where the exercise of the right is 
so restricted as to amount to a denial of the right, it is a clog on redemption (6). 
And where the term was for 82 years and at the expiration of the term a day was 
allowed for redemption, it was held to be a clog (c). Where a long term savours of 
clog, it is competent to the mortgagee to sue for redemption before the period fixed 
for redemption has expired (</). 


Redemption limited during life of mortgagor. — Where a covenant in a mortgage 
provided that the mortgagor should redeem the property within three years if he 
should live till then, but the mortgagor died without redeeming the property 
within the period of three years, his heirs were allowed to redeem even after the 
expiration of three years (e). Where a mortgage was made with a condition that 
if the mortgagor paid at any time during his life, the mortgagee should reconvey, the 
condition being repugnant to the right to redeem, the heir was allowed to redeem 
after his decease notwithstanding the fact that redemption was limited to the 
mortgagor during his life only (/). The trustee of an insurance society advanced 
£10,000 to C. on the security of a reversionary interest to which C. was entitled 
contingently on his surviving his father. /Vs part of the loan transaction, the 
trustees insured the life of C. for £34,500 and paid the premiums till C.’s death. 
C. executed a bond charging the reversion with principal, premiums and interest on 
principal and premiums. By written agreements the interest on premiums were 
accumulated at compound interest for five years. It was further provided that 
on repayment during the life of the father, the policy should be assigned to C. but 
if he predeceased his father, the policy was to belong to the trustees absolutely. 
It was held that the policy was only mortgaged to the trustees and that in accord- 
ance with the equitable doctrine against fettering redemption GVs lepresentatives 
were entitled to the policy moneys after deducting all sums due (0). In England, 
periods of 5 or 7 years have been treated as permissible (h). But a period of 28 
years was considered beyond all reasonable limits (i). And oven 20 years when the 
transaction was between a solicitor and client (j). In determining the question 
whether any particular postponement is extravagant and oppressive, the absence of 
correspond. ng restraint on the mortgagee must be regarded as an important factor 
and where mutual covenants are binding on both, Courts will not interfere. The 
longer the suspensory period, the more incumbent it is to consider whether there are 
any provisions in the contract calculated to make the ostensible mutuality more 
apparent than real. And where redemption was postponed for 20 vears together 


» Bradly v. Carritt (1903) A. C. 253. 

|a) Shubratan v Dhanpat (1932) 54 AU. 1041. 

b) Bhullan v. Bachcha Kunbi (1931) 53 All. 518. 

c) Sarbdauan v. Bijat Singh (1914) 36 All. 551. 

I iV a *M lgh V ' Randir Singh, A. I. It. (1925) 
All. M3. 

(<I) Bhullan v. Bachcha Kunbi (1931) 53 All. 548. 
(«) Jason v. Eyres (1681) Frecm. Cn. 69, 22 


K. IUt>4. 

(/) p, \ c * v - Perrie (1702) Freem Ch. 258, 22 E. R 
... 5 • *'‘°y fT v. Lavington (1714) i p 
, V O ', V,nS - 268> 24 E. R. 384 ' 

(g) Salt v. Northampton (1892) A C 1 

(h) Teevan v. Smith (1910) 2 Ch. 724.' ' 

* Morgan v. Jeffreys (1910) 1 Ch. 610. 

0) Cowdroy v. Day (1859) 1 Gift. 316 
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with other provisions which made the policies in effect irredeemable, it was regarded 
as a clog on the equity (A*). 

Mortgagor cannot be compelled to redeem the whole property. — A mortgagor 
cannot be compelled to redeem the whole of the mortgaged property. He is bound 
to pay the whole of the mortgage debt before he can redeem any portion of the 
mortgaged property : but subject to this condition there is nothing to prevent his 
relinquishment of the right to redeem one portion of the property, while suing to 
redeem other portions (/). Under a mortgage of September 1879, and a subsequent 
agreement, S. became the mortgagee in possession for a term of 12 years, of a four 
annas share of K. ami an 8 annas share of B. in two villages. In December 1888, 
K. mortgaged his 4 annas share for 30 years to the plaintiff who redeemed the mort- 
gage of 187!) and took possession of both shares. In 1897 B. mortgaged his 8 annas 
share to the defendant who then sued the plaintiff for redemption of that share on 
the payment of the amount due on it under the mortgage of 1879. The plaintiff 
insisted on the defendant redeeming the whole share of 12 annas, and the defendant’s 
suit was dismissed. In 1899, the defendant brought another suit for redemption 
of both shares, obtained a decree and took possession. In 1901 the plaintiff sued 
for redemption of the 4 annas share of K. only on payment of the amount due on 
it under the mortgage of 1879, but offered to redeem the share of B. also. The 
defendant did not accept the offer. Held that the plaintiff was entitled to redeem 
K.’s four annas share (/n). There is nothing to prevent a mortgagee from purchas- 
ing tho equity of redemption in a portion of the mortgaged property from the 
mortgagor. The fact of such purchase would bo to extinguish the portion of the 
mortgage debt proportionate to the value of the part of the property so purchased, 
that is to say, a portion of the debt which bears the same ratio to the whole amount 
of tho debt as the value of the property purchased bears to the value of the whole 
of the property comprised in the mortgage (»). 

Mortgagor not owner. — A mortgage by a person other than the real owner 
may bo by a benamidar or person holding adversely. In the former case a benamidar 
mortgagor may sue for redemption (o). A benamidar mortgagee can sue for 
sale (p). In tho latter case the mortgagor’s possession is adverse to the real 
owner (q). On the 24th October 1873 D., widow of G., mortgaged to K., the husband 
of R., her daughter, certain property and died in 1882. Plaintiff claiming as 
heir of tho husband of D. claimed the property to the exclusion of R. On 
the 22nd of June 1882, K. accoptod a mortgage of the plaintiff to which R. acquiesc- 
ed. In 1889 R. sold tho equity of redemption to S. who paid off the mortgage of 
K. and obtained possession. In 1899 plaintiff sued K. and S. to redeem the mort- 
gage of 22nd Juno 1882. Ho was held entitled to do so, R.’s claim to the equity 
of redemption having become time-barred (r). 

Mortgage to two mortgagees. — In the case of a mortgage to two mortgagees as 
tenants in common, the question arises whether tho mortgage to each is of a divided 
half or a conveyance to them of tho whole. In the former case two independent 
mortgages would bo combined in one deed and independent relief might be granted 


Ik) Davis v. Symons ( 1034) 1 Ch. 442 ; Fairdough 
v. Swan Brewery Co., Ltd. (1912) A C. 565 ; 
Biggs v. Hoddinott (1898) 2 Ch. D. 307; 
Morgan v. Jeffery (1910) 1 Ch. 620. 

If) V enkatvarahacharya v. Kotrapa (1901) 3 Bora. 
' ' l I< 935. 

On) fawahir Singh v. lialdeo liaksh Singh (1908) 
' 12 C. W- N. 515. 

(n) Uisheshur Dial v. Ram Sarup (1900) 22 All. 


284 1\ U. ; iMkHmulas Ramdas v. Jamnadas 
S hanker ImI (1898) 22 Bom. 304. 

(o) Muhammus Sheriff v. Syed Kassim* A. I. R. 
(1933) Mad. 635. 

(/>) Surendranatha v. Kshiiindra , A. I. R. (1919) 
Cal. 314. 

( 7 ) Pursholiam v. Sagaji (1904) 28 Bom. 87. 

(r) Pursholiam v. Sagaji (1904) 28 Bom. 87. 
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to each. In the latter case no redemption could bo effected of a part bv paying to 
one of the mortgagees his separate debt. When a mortgage is made by one mort- 
gagor to two mortgagees as tenants in common, the right of one mortgagee, if the 
consent of the other cannot be obtained, is to add him as a defendant and to ask for 
a proper mortgage decree which would provide for all necessary accounts and pay- 
ments, excepting that there could be no judgment for a sum of money entered as 
between the mortgagee defendant and the mortgagor (*»). 

Separate redemption on division of mortgagee’s interest. — The point arose in a 
Bombay case where the question in effect was, can a mortgagor at his pleasure bring 
separate redemption suits for redemption of a single mortgage debt, where the in- 
terest of the original mortgagee had been divided by a gift or assignment. The 
Court held that so far as the matter rested on principle, it seemed concluded by a 
consideration of the converse case in Nilakant Banerji v. Suresh Chandra Malik (0 
and that although the original mortgagee hud deliberately split up his interest, the 
suit was essentially one to redeem the original mortgage debt and the question did 
not depend on the ultimate incidence of the mortgngo debt or the ultimate result 
of the taking of the mortgage accounts (u). 


Code of Civil Procedure (V of 1908), 0. 2, r. 2.— The common form of an English 
mortgage adopted in Presidency towns enables a mortgagee to sue for arrears of 
interest without waiting till due date. In such case the danger of splitting up 
the claim against which the Code of Civil Procedure has provided must be avoided. 

Tins rule provides that every suit shall include the whole of the claim which 
the plaintiff is entitled to make in respect of a cause of action. The illustration 
given shews that a personal claim for the mortgage-money under a mortgage and the 
enforcement of the security for the debt, are to be regarded as one and the same 
cause of action. This provision is in marked distinction to the English Law. If 
the mortgage provided for an independent obligation to pay principal and interest 
and a suit is brought to obtain a personal judgment in respect of interest alone, 
this rule would not prevent a subsequent claim for payment of principal. In such 
a case the cause of action would have been distinct. The matter, however, is 
different if the non-payment of the interest causes tho principal moneys to become 
due, as in that case the cause of action for the non-payment of the interest gives 
rise to two forms of relief which the Code provides shall not be split (v). 

In the Privy Council cases in default of payment of interest the whole of the 
principal and interest had become due and tho above observations as to independent 
obligations wore obiter. 0.2. r. 2 bars a second suit for principal when the first suit 
has been for interest, unless it could bo shown that the principal had not then become 
duo, or that the demand for principal was merely a threat that proceedings would 
be taken. 0.2, r. 2 will apply only if at the date of the suit, both the interest and 
principal had become payable. In none of the cases on the subject was 0.34, 
r. 14 of the Codo of Civil Procedure argued or discussed. Where plaintiffs redemp- 
tion suit comprised only two out of three pieces of land mortgaged and resulted 

in payment of amount due, a subsequent suit for possession of the third land was 
held barred under 0.2, r.2 (u;). 


(s) Sunihbala v. Dhara SunJari (1920) 47 CaL 
175, 46 I. A. 272. 

«) (1885, 12 Cal. 414, 12 I. A. 171. 

(u) Purshottam v. Isub Mahamad (1927) 29 Rom 
L* I^« 1052. 

(«•) Kishan Narain v. Pala Mai (1923) 4 Lah 32, 
50 I. A. 115 ; Muhammad Haft: v Muham- 


mad Zakariya (1922) 44 All. 121. 49 1. A. 9 • 
Mt Nando v Pandit Ram (!93o> 5 Luck.’ 
s ? u ^ ,n )’ Kao v - Official Assignee (1925) 

(" Bhau Da,x v. Path, Mali, (1922) 24 Rom. 
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redeem must prove at his own cost (x) the specific mortgage set up in his plaint, 
clearly and indefeasibly (y), but the question of proof necessary for the plaintiff to 
succeed, must in each case depend upon, and may be affected by, the pleadings and 
the defence raised by the defendant ( 2 ). The onus lies on the plaintiff to shew the 
existence of a subsisting mortgage, which he is entitled to redeem (a) and that he 
is the individual entitled to the equity of redemption (6). Merely alleging that the 
mortgage deed is in possession of the mortgagee and failing to take steps to produce 
the document to let in secondary' evidence in regard to facts and contents of the 
deed, is not sufficient proof of mortgage and the mortgage cannot be said to have 
been proved by legal evidence (c). Prima facie title is sufficient and no issue will 
be directed, though the title be complicated, if it be uncontradicted ( d ). But evidence 
must be adduced that the mortgage is redeemable and if the mortgage deed cannot 
be produced, secondary' evidence of the contents must be proved, according to 
section 03 of the Evidence Act, but no admission by' the mortgagee can operate to 
make a mortgage redeemable, which by law was irredeemable at the time when the 
admission was made. In order to adduce secondary evidence of the contents of 
the mortgage deed, the party proposing to give such secondary evidence must give 
notice to the party in whose possession or power the document is, but such notice is 
not required in order to render secondary' evidence admissible, when from the nature 
of the case the adverse party must know that he will be required to produce it (e). But 
if in a redemption suit, the mortgagee contends that a larger sum is due than that on 
payment of which the mortgagor Books to redoem, it is for the mortgagee to produce 
the mortgage deed and to prove that further liabilities which he claims were charged 
on the mortgaged property' (/). But the mortgagee will not be allowed to prove 
the contents of the deed or the amount of the mortgage debt by secondary evidence, 
if it be found that the mortgagee with a view to deprive the mortgagor of the equity 
of redemption, has destroyed the deed, by which the property was mortgaged and in 
that case, the mortgagor shall be allowed to recover the lands without any pay- 
ment (g). The plaintiff failing to establish the particular mortgage which he sues 
to redeem, will be allowed to rely on defendant’s admission (/*)• But he cannot be 
allowed to fall back on some other mortgage, as to which, admission has been made 
by the defendant. No redemption decree can be passed on admissions made within 
tho statutory period of a mortgage, under which the defendant held, but which was 
not ploudod in the plaint (i). Tho above cases establish the rule that he who comes 
to redeem a mortgago, must shew title to the equity of redemption ( j ) before the • 
defendant can bo put to proof of his defence. 


(*) James v. Btou (1819) 3 Swan. 234, 36 E. R. 
844. 

(y) Sevaji v. Chinna (1864) 10 M. I. A. 151, 160. 

(z) I)tida v. Genu (1903) 5 Bom. L. R. 333. 

(a) Musafir Rat v. Mussammut I^agan liarta Kuar 

(1905) A. W. N. 14. 

( b ) James v. Biou (1819) 3 Swan. 234, 36 E. R. 

844. 

(c) Sheobarakh v. Sheobikh (1882) A. W. N. 131. 

(d) Bmvreman v. Pym (1793) 3 Swan. 241, 36 

E. R. 847. 

It) Sahai v. Sheo Dhar Shan (1888) A. W. N. 147 ; 
Sections 65 (c) and 66 (a), Evidence Act, 
1872. 

(/) Sheo Sahai v. Sidhgojtal H881) A. W. N. 92. 

Of) Shek Abdulla v. Sneh Muhammad Jafar, 1 


Bom. H. C. 177. 

{h) Lahshman v. Hart Dinkar (1880) 4 Bom. 584 ; 
Chimnaji v. Sakharam (1893) 17 Bom. 365 ; 
Da/a v. Shiva (1903) 27 Bom. 271 ; Unnian 
v. Rama (1885) 8 Mad. 415; Kadakam v. 
Mokkalh (1907) 30 Mad. 388 ; Kailash Rat 
v. Msi. Jaga (1931) 10 Pat. 417. 

(») Krishna Pillai v. Rangasami Pillai (1895) 18 
Mad. 462 ; Sheo Prasa<i v. Lalit Kuar (1896) 
18 AH. 403; Govindrav v. Ragho (1884) 8 
Bom. 543. 

O') I^omax v. Bird (1683) 1 Vcrn. 182; Ram- 
chandra v. Mukund (1901) 3 Bom. L. R. 
152; Balaji v. Babu (1868) 5 Bom. H. C. 
159; Pormanand v. Sahib Ali (1889) II 
All. 438. 


Clog doctrine. — The clog doctrine is merely a corollary to or, perhaps, a figura- 
tive but forcible way of stating tho general rule, that on repayment of all that is 
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properly payable on the security of property charged, the whole of that property 
must be restored to the borrower unfettered and undiminished by anything created 
in favour of the lender, as part of consideration of the loan. The corollary applies 
to all cases where there is a right to redeem and is incident to or part of that right. 
The sole question is, is there a right to redeem ? The right to redeem is inherent 
in the thing itself and it is firmly settled that equity will not permit any device or 
contrivance, designed or calculated to prevent or impede redemption. It follows 
as a necessary consequence, that when money secured by a mortgage of lands is 
paid off, the land itself and the owner of the land in the use and enjoyment of it, 
must be as free and unfettered to all intents and purposes as if the land had never 
been made a subject of the security (A). The principle underlying the rule against 
fetters or clog against the equity of redemption is this. That an equity which arises 
on failure to exercise contractual rights, cannot be fettered or clogged'by any stipu- 
lation contained in the mortgage or entered into as part of the mortgage transac- 
tion and the rule is equally applicable to all transactions of mortgage whether the 
mortgagor is or is not under personal liability to pay the money secured and whether 
or not the mortgage is given to secure a loan made at the time of the mortgage or 
some existing debt of the mortgagee. For example, it would be applicable to a mort- 
gage with a proviso for reconveyance on the payment, to the mortgagee by the mort- 

fp^° r ° F H th ‘ rd party ’ of al1 m °neys owing by such third party to the mortgagee ( l ). 
this is illustrated by the case where an insurance company advanced £10,000 on a 
reversionary interest and secured themselves by insuring the life of the reversioner. 
The agreement contained a provision, that if before the reversion falling, the amount 
was repaid together with premiums with interest, the policy should belong to the 
reversioner, but that if lie died before the reversion falling in, without having repaid 
e amount of the loan and the premium with interest, the policy should belong to 
the society. The latter event happened and the question aroso whether the policy 
belonged to the society or whether it was redeemable upon payment of what was due 
m respect of the money advanced and the premiums and interest. This agreement 
was held to be void as being a clog on the equity of redemption on the ground that 
it was part of the property which had been mortgaged to secure the advance and 
there being a contractual right to redeem during the father’s lifetime and the equit- 
able right to redeem arising if the contractual right were not exercised, the clause 
providing that if the contractual right were not exercised, the policy should belong 
to the society, was in the nature of a penalty against which equity would relieve (m). 
Any otter or clog imposed in the instrument of mortgage on this equitable right, 
may bo properly regardod as a repugnant condition and as such invalid. The right 
to redeem in the very outset arises. It is merely the right to have the property 
freed from the charge, on payment of the moneys charged thereon. If the charge be 
for payment of a specified sum on a specified date, payment on that day will set the 
property free and if the day passes without payment, there will stiU be an equity to 
have the property so freed, notwithstanding any provision in the nature of penalty, 
such penal provision being a clog on the equity (»). Various devices are adopted 
by lenders to fetter redemption against which, the Courts have always struggled, 
on the ground “ once a mortgage always a mortgage.” And this is the ‘rule whether 
the question is to be determined under the Transfer of Property Act, 1882, or accord- 


~ 30 : * 
(0 "ft c 0 v ; zftftkT. 2S% & CoU 


{m) Sa/I v. Marquess of Northampton (1690) 
v»d. u. iyo. 

(m) Kreglinger v. New Patagonia Meat & C 
Storage Co. (1914) A. C. 25, 52. 
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S. 60 in g to rules of justice, equity and good conscience in provinces where the Act has not 
been extended (o). 

Collateral bargain stipulated for in a mortgage deed.— Every mortgagor is 
entitled to redeem, such o right being inherent in the thing itself (p). Every 
mortgage contains a term at the end of which, the mortgagor is entitled to 
redeem. A proviso for the continuance of the loan for a term certain, is usual 
and is a lawful provision (,). And the mortgagor cannot compel the mortgagee to 
accept against his will, repayment otherwise than in accordance with the contract (r). 
But the question which often arises is, when a mortgage contains a covenant which 
is collateral to the mortgage and in favour of the mortgagee, whether such a 
covenant is valid and can be enforced, or whether against this covenant, the mort- 
gagor would bo given relief, as being a clog on the equity of redemption. In England 
collateral advantages used to be regarded as a clog on the equity of redemption, on 
the ground that the mortgagee was not entitled to stipulate for any advantage 
beyond principal, interest and costs, and that he could not bargain for any advantage 
to himself, but since the repeal of the usury laws, the last of which was repealed in 
1854, the trend of decisions has veered round, and in every case, stipulation by a 
mortgagee for a collateral advantage, has been held valid or invalid according to 
circumstances. It is to be observed that stipulations for collateral advantages in 
a mortgage, may be classified into two heads, ( 1 ) those, the performance of which, ia 
made a term of the contractual right to redeem, and (2) those, the performance of 
which, is not made a term of such contractual right to redeem. In the former case 
the Court of Chancery in allowing redemption entirely ignores such stipulations. 

In the latter case, stipulations were regarded as immaterial, unless some statute 
or public policy was infringed <e). There is now no rule in equity, which precludes 
the mortgagee, whether the mortgage be made upon the occasion of a loan or other- 
wise, from stipulating for any collateral advantage, provided that such collateral 
advantage is not either (1) unfair and unconscionable, (2) in the nature of a penalty 
clogging the equity of redemption, or (3) inconsistent with or repugnant to the 
contractual and equitable right to redeem ((). Taking a simple case of a mortgage 
by way of conveyance with a proviso for reconvej ance on payment of a sum of . 
money upon a specified date, two events might happen. The mortgagor might 
pay the money on the specified date, in which case equity would specifically per- 
form the contract for reconveyance ; on the other hand, the mortgagor might fad 
to pay the money on the date specified for that purpose. In this cose the property 
conveyed became at law an absolute interest in the mortgagee. Equity, however, 
did not treat time as of the essence of the transaction, and hence on failure to exercise, 
what may be called the contractual right to redeem, there arose an equity to redeem, 
notwitlistaniling that the specified date hail passed. Till this date lmd passed there 
was no equity to redeem, ond a bill either to redeem or foreclose would have been 
demurrable. The equity to redeem, which arises on failure to exercise the contrac 
tunl right to redemption, must be carefully distinguished from the equitable estate, 

winch from the first, remains in the mortgagor, ond iB sometimes referred to as an 
equity of redemption. 

It will thus bo soon that a collateral advantage will bo valid, provided the equity 
of redemption is not thereby fettered a nd the bargain is a fair and reasonable one, 

(«) Rajmal v. Shivaji (1903) 27 Bom. 154 ; Mehr- 
ban Khan v. Makhna (1930) 11 Lah. 251, 

57 I. A. 168. 

p) Noahes & Co. v. Rice (1902) App. C. 24. 

q) Teevan v. Smith (1882) 20 Ch. D. 724. 

r) West Derby Union v. Metropolitan Life Ax- 


, , Society (1897) A. C. 647. 

(s) hreglmger v. Nero Patagonia Meat & Cold 
a- Storage Co., Ltd., (1914) A. C. 25, 55. 

V) Kreghnger v. New Patagonia Meat & Cold 
Storage Co., Ltd., (1914) A. C. 25, 61. 


sec. 60.] 


COLLATERAL ADVANTAGE. 


553 


entered into between the parties, while on equal terms, without any improper pres- 
sure, unfair dealing or undue influence. Whoie the moitgoge of nn hotel fora time 
certain to a brewer, effected in the usual wav, contained a covenant bv the mort- 
gagors during the continuance of the security to take all their beer and malt liquor 
and a covenant by the mortgagee to supply, it was held that the covenant was not a 
clog on redemption (u). There is nothing to prevent the mortgagee from securing to 
himself a collateral advantage, provided there is no unfair advantage being taken and 
provided such a provision or stipulation has not the effect of clogging or fettering 
the equity of redemption. In a mortgage of a leasehold public house by a licensed 
victualler to brewers, the mortgagor covenanted with the mortgagees that he and all 
persons deriving title under him should not, during the continuance of the term, and 
whether any money should or should not be owing on the security of the mort- 
gage, use or sell in the house any malt-liquors, except such as should be purchased 
of the mortgagees. This covenant was held to be a clog on the equity of 
redemption (v). A mortgagor and mortgagee may by a separate and independent 
transaction entered into subsequent to the mortgage, make a valid agreement giving 
the mortgagee the option of purchasing the mortgaged property and which may thus 
have the effect of depriving the mortgagor of his right to redeem (u»). But where a 
mortgagee by agreement, either in the mortgage or by a separate deed, fetters the 
redemption with a fraudulent design to get the estate, it will not avail (a*). Collateral 
stipulations, however, cease to operate on redemption and a mortgagee after redemp- 
tion cannot keep on foot the benefit of any collateral stipulation, which is part and 
parcel of a mortgage transaction (y). The property which comes back to the 
mortgagor must not be worse than when it was mortgaged, and the mortgagee 
must not, either expressly or by implication, reserve the right of any hold upon 
the property after the time for redemption has arrived and the right to redemp- 
tion has been put in force ( 2 ). The question whether the agreement between the 
mortgagor and the mortgagee amounted to a bargain, as would cut down the right to 
redeem, or did simply stipulate for a collateral undertaking outside and clear of 
the mortgage, and without which, the loan would not have been made, is a matter of 
substance and not of form and depends upon the facts of each case and upon looking 
at all the circumstances and not by mere reliance on some abstract principle or upon 
the dicta which have fallen obiter from Judges in other and different cases (a). In 
dealing with collateral advantage, the general principle must be adhered to where 
it can possibly be, that a man shall abide by his contracts and that a man’s con- 
tracts should be enforced as against him. It is true that in a well-known 
authority, the Master of the Rolls stated that a man shall not have interest for 
money and collateral advantage besides the loan of it, or clog the redemption with 
any by-agreement (6). In that case the mortgagor came to redeem and it was sought 
to clog his redemption by saying that there was a collateral agreement with regard 
to other property, which ought to prevent his being allowed to redeem. It was in 
fact a case of clogging the equity of redemption, the collateral agreement being un- 
conscionable. Moreover, when that case was decided, the usury laws were in force. 
On the subject ,n question, before the repeal of the usury laws. Lord Eldon stated 
the law (e) which, as set forth by Kay, J., in his judgment in a case «f) before him 


«) Diggs v .Hoddsnott (1898) 2 Ch. D. 307. 

(v) Noakes & Co. v. Rice (1902) A. C. 24 
(u») Reeve v. Lisle (1902) A. C. 461. 

(X) V - Ues ( 1742 ) 2 Atk - 494, 26 E. K 

by®. 

(y) Dradly v. Caritt (1903) A. C. 257 
(*) Noakes v. Rice (1900) 2 Ch. D. 457. 


(а) A regltnger v. New Patagonia Meat & Cold 

Storage Co., Ltd. (1914) A. C. 25, 39. 

(б) Jennings v. Wards (1705) 2 Vcrn. 520, 26 

E- R. 935. 

(0 Chambers v. Coldwin (1804) 9 Vcs. 254 32 
E. R. 6U0. * 

(d) Mainland v. Upjohn (1889) 41 Ch. D. 126. 
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S. 60 was as follows “ I read that for this reason that Lord Eldon there, although no 
doubt, one objection he makes to these exactions was that they tend to usury, still 
does not rest his objection entirely upon that ground. He says, besides, they are 
oppressive and are exactions that a mortgagee is not allowed to make.” A mort- 
gagee, however, can contract with his mortgagor that in consideration of an advance 
of £700, he should be repaid £1,000 at a future time with interest on £1,000 in the 
meantime. In that case the bargain stands and cannot be disturbed, and for a very 
good reason, as the mortgagor obtained his advance on the footing and faith of the 
contract (e). But it would be otherwise if the agreement relied upon by the mort- 
gagee, is oppressive and improper and clogged the redemption (/), or raised ques- 
tions, on what terms as to amount, the mortgagor should be permitted to redeem, 
these being questions affecting the clogging of redemption ( g ). 

Where a young man in poor circumstances, requiring funds to defend a probate 

action, borrowed money from K., a solicitor, on mortgage, whereby he covenanted to 

employ a particular person as a solicitor in the action and to pay £225 to the mort- 

gagee by way of bonus on his succeeding in the action and the mortgage deed further 

provided for further advance as and when the mortgagee should think fit to meet 

any further necessities, or to be applied in or towards the costs of the action, and the 

advances both present and future as well as interest and the bonus £225 were secured 

by a charge on the mortgagor’s interest on the property, the subject-matter of the 

action,— it was held in an action to redeem by the mortgagor, that bonus was illegal 

as being a collateral advantage stipulated for by the mortgagee, that the transaction 

was voidable as an undue advantage obtained when the mortgagor was under 

pressure, and redemption was decreed on payment of the actual advance with 

interest (h). Similarly, a mortgagee cannot at the time of the advance stipulate 

for an advantage which does not naturally arise out of the mortgage. Therefore 

whon the auctioneers at the time of advancing money upon a mortgage, provided for 

themselves an authority to conduct the sale of the estate and for a commission of 

5 per cent, on the purchase-money, besides principal and interest, the charge for 

commission was not covered by the security (i ) ; nor would commission be allowed 

to a mortgagee solicitor on sales of coke or coal or additions to the colliery, on the 

ground that such agreements were obtained from the client under undue pressure and 
without independent advice ( j ). 

Right of pre-emption and output.— Covenant in a mortgage of property in 
West Indies to consign the produce of the mortgaged estate to the mortgagee, is not 
usurious (k) even where the covenant provided that the mortgagee should continue 
as consignee, during a fixed period of five years after repayment of the loan ll). 
Whore a holder of shares in a tea company, mortgaged the shares to secure a loan and 
agreed to use his best endeavours to secure that “ always thereafter ” the mort- 
gagee should have the sale of all the company’s teas os broker, and in the event of 
the samo being sold through another broker, to pay him the amount of commission 
he would have oarnod, if the samo had been sold through him ; and the mortgage 


K 

(*) 

(A) 

(*) 


Potter v. Edwards (1857) 26 L. J. Ch. 468. 
Mainland v. Upjohn (1889) 41 Ch. D. 126; 

Janies v. Kerr (1889) 40 Ch. D. 449. 

Broad v. Selfe (1863) 11 \V. R. 1036 ; Field v. 

Hopkins (1890) 44 Ch. D. 524. 

James .v Kerr (1889) 40 Ch. D. 449 ; Field v. 

Hopkins (1890) 44 Ch. D. 524. 

Broad v. Selfe (1863) 1 1 W. R. 1036 ; James v. 


Kerr (18«») 4U Ch. L>. 44y ; Field v. Hop- 
kins (1890) 44 Ch. D. 524; Mainland v. 
Upjohn (1889) 41 Ch. D. 126. 

0) Ward v. Sharp (1884) 53 L. J. Ch. 313. 

(k) Sayers v. Whitfield (1829) 1 Knapp. 133, 12 
E» • 271* 

(/) Banbury v. Winter (1820) 1 Jac. & W. 255, 
37 E. R. 372. 
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having been paid off, the company having changed their broker, it was held that the 
agreement was not binding and that the action could not bo maintained (m). 

Option to purchase by mortgagee. — As option in a mortgage deed giving the 
right to the mortgagee to purchase the equity of redemption, has been regarded in 
the nature of a clog, for all that a mortgagee is entitled to, is the interest on his 
money and his principal, but no collateral advantages besides the loan of it (n) 
He is not entitled at the time of the advance, to make a contract for the purchase 
of the mortgaged property. Where in a mortgage by a limited com] any, upon the 
security of their debenture-stock, giving the lenders an option to purchase the stock 
at 40 per cent, of its price within 12 months, and the loan to become due and payable 
with interest at 30 days' notice on either side, and before the company gave notice 
of their intention to repay the loan, the lender claimed to purchase the stock at the 
agreed price, it was held that the option was void anil the company was entitled to 
redeem the loan on payment of principal, interest and costs (o). But equity will not 
interfere where the covenant giving the mortgagee the benefit of pre-emption, be not 
insisted upon until the estate is sold (p). But no Court will allow any agreement, 
whereby the mortgagee becomes the absolute purchaser upon any event what 
soever (q). But the parties may by a separate and independent agreement sub 
sequent to the mortgage, provide for the mortgagee, the option to purchase the 

mortgaged property and thus have the effect of depriving the mortgagee of his 
right to redeem (r). 


Covenant to pay money under both mortgages simultaneously.— A executed a 
usufructuary mortgage in favour of B. He made a further loan, to secure which, 
a bond was executed, which recited the fact of the previous mortgage being usu- 
fructuary and under which the mortgagee was in possession. The deed contained 
a covenant not to redeem that usufructuary mortgage, unless and until money was 
paid under the second bond. It was held that the second loan created a charge 
and that the mortgagor was not entitled to redeem the first mortgage unless he 
paid tho moneys due. A covenant of this naturo is not a clog on redemption (.«?). But 
where subsequent to the first mortgage, bonds of later dates were executed and there 
was a stipulation not to redeem the first mortgage without paying off the monevs 
due on the later bonds, one of which was a simple bond, the others being mortgage 
bonds, it was held that so far as regards the simple bond, the agreement not to 
redeem without paying off the sums due under the subsequent bonds was a clog on 
redemption ( t ). The covenant with regard to the other bonds was valid ( u ). 


(m) liroitley v Carritt (1903) A. C. 253 ; Samuel 
y.- Timber 6- Wood Paving Corpora- 

tion (1904) A. C. 323 ; British South Africa 
/.ft. Q e . Be * r * Consolidated Mines, Ltd. 

i ch s » 2 : /. Uo T" v- ( ,9, °) 

W N 178 ’ Re Kam ° ow Syndicate (1916) 

(») Je»ni»gs v. Ward (1705) 2 Vera. 520, 23 
K. 935. 

(o) Samuel v. Jarrah Timber & Wood Paving 
... Co'Porrt'on (1904) A. C. 323. * 

< p) 0r $Q- Tri ** B722) 9 Mod. Rep. 2, 88 E. R. 

(?) Toomes v. Conset (1745) 3 Atk. 261, 76 E. R. 

[ r \ V> (1902) A. C. 461. 

(») Mahomed Abdul Hamid v. Jeraj Mat (1906) 

c - t /ini 768 * Singh v. Dhawani 

651 ’ J okhu Uhunja v. 
Sitla Uakhsh ( 930) 52 All. 539 ; Ram Kishore 
y. Ram Nandan A. I. R. (1928) All. 99: 
Pamtu Ram v. Ghulam Hussain, A. I. R. 


(1926) Lah. 494 ; Sultan .Muhammad v. 
Ladha Singh, A. I. R. (1926) Lah. 633. 

(t) Durga Prasad v. Duklii Roy (1904) 9 C. W. N. 

789 ; Cholalal v. Gobindram (1893) 18 Bom. 
591 ; Rajmal v. Shivaji (1903) 27 Bom. 154 ; 
Rugad Singh v. Sat Narain (1905) 27 AIL 
178 ; Sheo Shankar v. Parwa Mahton (1903) 
26 All. 559. 

(u) Durga Prosody. Dukhi Roy (1904) 9 C. \V. N. 

789; Ranjit Khan v. Ramadhan Singh 
(1909) 31 All. 4S2 ; lirii Lai Singh v. Bha- 
want Singh (1910) 32 All. 651 ; Shib Xarain 
v. Gajadliar (1926) 48 All. 292 ; Lala Baha- 
dur Singh v. Ramcshwar Prasad, A. I. R. 
(1927) Ouilh, 510 ; Ram Kishore v. Ram 
Sandan (1927) 25 A. L. J. 1086; Mt. 
Jugeshn Kuer v. A/tab Chand (1929) 8 
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S. 60 '4 Covenant to redeem before expiry of the period on payment of interest for the 
‘ full period. — Such a covenant is not a clog on redemption (v). 

Covenant for pre-emption or sale in favour of mortgagee.— A covenant in a 
mortgage deed, whereby the mortgagee obtains for himself a collateral advantage, is 
enforceable unless unfair or unreasonable. In a suit for pre-emption by a mortgagee, 
based on a covenant which did not preclude the mortgagor from transferring the 
mortgage property to any person other than the mortgagee, but only gave the mort- 
gagee a preferential right to purchase the property at a price specified in the cove- 
nant, it was held that such a covenant would not be a clog on redemption, that the 
mortgagee was entitled to pre-empt, unless the covenant was oppressive or unfair ( w ). 
There is nothing in law to prevent the parties to a mortgage coming to a subsequent 
arrangement, qualifying the right to redeem. A covenant made subsequent to the 

mortgage for the sale of the mortgaged property to the mortgagee, is not a clog on 
redemption (x). 


Covenant for renewal in perpetuity.— A covenant in a mortgage deed to renew 
the mortgage in perpetuity, is a clog on the mortgagor’s right of redemption and 
cannot be enforced, and even if the mortgage be anomalous, and created prior to 
the Act, such an agreement would be inoperative and void (y). 

Power to mortgagee to call for moneys before the expiry of the period.— A clause 
in a mortgage deed giving the mortgagee the option to call in the moneys before the 
expiry of the specified period, is a clog on redemption, as such an agreement is uni- 
lateral and void of consideration and consequently void (z) unless introduced for 
the protection of the mortgagee’s security (a). 


Redemption fettered by confining it to a particular time or description of person. 
—Where a mortgagor stipulated that the mortgage was not redeemable for 15 years 
but that after 15 years, if the mortgagor himself, his son or daughter, or any of these 
three should pay whatever might be due on the mortgage, redemption should be 
allowed, it was held that this provision as to redemption was not purely a personal 
concession, but that an alienee of the mortgagor could enforce redemption after the 
period stipulated (6). 


Covenant to sell premises to mortgagee a clog.— A covenant in a mort- 
gage deed, that if default be made in payment on the due date, the mort- 
gagor should sell the mortgaged premises to the mortgagee, is not binding on 
the mortgagor, as it in effect deprives the mortgagor of his right to redeem (c). 
Whore in a usufructuary mortgage it is stipulated that on default of redemption on 
a fixed date, the mortgage should operate as a sale, the condition is void as a 
clog (d). So also if the covenant be that in default of payment within three years, 
the mortgaged property was to bo hold on absolute sale (e). 


(v) KauUsar Singh v. Raghoo Dir Singh (1904) 

1 A. L. J. 224. 

(w) Bitnal Jali v. Hiranja Kuar (1900) 22 AU. 238. 

( x ) Kanhyalal v. Narhar (1903) 27 Bom. 297; 

Shankar v. Yeshxoant (1920) 22 Bom. L. R. 
965; Sangat Baksh v. Ravadjadeo , A. I. R. 
(1923) Ourih 143; Shankar Din v. Gokal 
Prasad (1912) 34 All. 620 P.C. ; Usman 
Khan v. Dasanna (1914) 37 Mad. 545 ; 
Ramalinga v. Arunchala, A. 1. R. (1926) 
Mad. 386. 

(y) Murthy Khandan v. Anantanarayana Patter 

(1907) 30. Mad. 61. 

(j) Saved Abdul Hak v. Gulam Jilani (1896) 20 
Boin. 677 ; Sari v. Motif am (1898) 22 Bom. 
375; Narasimha v. Seshayya (1925) 48 
M. L. J. 363 ; Shiam Lai v. Jagdamba (1927) 


25 A. L. J. 1051. 

a) Bhawani v. Sheoiihal (1905) 26 All. 479. 

b) Sayed Abdul Hak v. Gulam Jilani (1896) 20 

Bom. 677. 

(c) Kanaran v. Kuttooly (1898) 21 Mad. 110. 

(d) Srinivasa v. Radhakrishnam (1915) 38 Mad. 

667 ; Kandula Venkiah v . Donga Pillaya 
(1920) 43 Mad. 589 ; Pandiyan v. V ellayappa 
(1917) 33 M. L. J. 316; Vaddiparlhi v. 
Appalanarasimhulu (1921) 41 M. L. J. 563; 
Mehrban Khan v. Makhna (1930) 11 Lab. 
251 f 57 I. A. 168. Ram Bali v. Ram Asre t 
A. I. R. (1925) Oudh 386; Ram Ganesh v. 
Rup Narain , A. I. R. (1925) All. 34. 

(#) Nallana Gaundan v. Palani Gaundan (1867) 
3 M. H. C. 420; Sapenswar v. Brindiban # 
A. I. R. (1934) Pat. 397. 
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heavy rate of interest is a dog.— Where the rate of interest has been very high-fc 
and such as would be regarded ns inequitous and unfair, the Court has relieved the* 
mortgagor (/). Compound interest exceeding the rate of interest with principal 
is a penalty. Increased interest on default from date of bond is a penalty, in which 
case, reasonable compensation under section 74 of the Contract Act is to be allowed. 
Interest after date fixed for realization, is allowed at the Court rate and not at the 
mortgage rate (. 7 ). But compound interest at the contract rate was allowed in 
passing a decree on second mortgage, allowing redemption of the first mortgage in 
the hands of the mortgagee, who had purchased the property in execution of his 
mortgage decree (h). “ Penalty ” in section 74 of the Contract Act is used in the 

sense of secondary stipulation, which provides for payment of additional burden 
on default. Compound interest at the same rate, if a primary stipulation, is not a 
penalty ( 1 ). Where there is no undue influence or unfair dealing, a high rate of 
interest is not a clog (j). The Court cannot interfere with the terms of the contract, 
unless the mortgagor can show good reason that the bond could not be enforced; 
nor can a Court reduce the rate of interest merely on the ground that it was exces- 
sive (k). The Usurious Loans Act (X of 1918) which applies to a mortgage executed 
after the passing of the Act, empowers a Court to re-open the transaction if (a) the 
interest is excessive, and (b) the transaction was substantially unfair. Twelve per 
cent, per annum with yearly rests cannot bo considered as excessive (/). 

Condition restraining alienation. — Such a condition is a clog on the equity of 

redemption (m). A postponement of the right of redemption for a long period of 

25 years with covenants which are wholly advantageous to the mortgagee and 

without corresponding advantages to the mortgagor, operates as a clog on the equity 
of redemption (w). 

Void undertaking.— Ordinarily the right to redeem and the right to foreclose 
are co-extensive, being reciprocal rights, but there is nothing in law to prevent parties 
stipulating that the mortgagor could redeem before the specified period (o), usually 
on terms that the mortgage-money belonged to the mortgagor. Some Courts hold 
that such a concession is not personal and may be taken advantage of by the 
assignee (p) ; others have taken the view that the concession is personal (q). An 
undertaking of this nature ,s, however, absolutely void as tending to clog the re- 
demption (r, A provision that there should be no redemption except in the month 
of Jeth ,s not a clog, inasmuch as the intention is to permit redemption when the 
crops are not standing (a). But a provision, that redemption can only be on a 
particular day the mortgage being for 40 years, was held not enforceable (t). 

So also where the mortgage was for 82 years (u). The right to redeem cannot be 


larnitila (1890) 4 C. P. L. K. 146. 
Rai Sham (1907) 34 Cal. 150, 


(/) Dinonalh v. Dharmola 
(g) Sundar Kotr v. 

; 'm™‘ La,ld Morigage Iiank 

Ra md K 3l Shnayya V ‘ Venkata ‘ A. I. R. (1934) 

Sa Z(? r y v - Udwa ‘ Singh, A. I. R.(1929) Oudh 
30, Oajraj v. Munnu, A. I. R. (1930) Oudh 

(A) Ram Krishna v. Heramba (1929) 56 Cal. 960 : 
no . |7?» V Cha .'\ d < 19 '8) 23 C. W. N. 

C J °\V ; n U *n\ , ! tl n V \ Aka i Z hah 23 

P a %'J hu ™ lh v- Sarju 


(A) 
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Prasad (1923) 3 Pat. 279, 5H.T. ioi‘. 
ishna v. Heramba (1929) 56 Cal. 960. 


7 361 V ' f ”l'? a Kuar ( 1881 ) 3 All. 

59Q-’ T JK b k .u' Sakhara ^ 0892) 16 Bom. 
599, v tsvanalhan v. Lthiraiulu A I k 
(1924) Mad. 57 xrajuiu, A. I. R. 

(m) Raja Mahomed Khan v. Ram Lai, A. I. R. 


(o) 

(/>) 

(</) 

(') 


(s) 

(0 

(«> 


(1925) Oudh 406. 

rtakhlawar Begum v. Husaini Khan (1914) 36 
Ail. 19a 41 I. A. 64 ; Kuddi Lai v. Aisha 
Jfhan A. I. R. (1927) Oudh 199 ; Shiam Lai 
v. Jagdamba, A. I. R. (1928) All. 131. 

AUJi/i Lai v. Aisha Jfhan , A. I. R. (19271 

S,'3 99 Ai"S s ‘ , '“'' u ‘ v - A '“" 

Shiam Lai v. JagJamba, A. I. R. (1928) All. 

I 1 ■ 

Ratn (tanesh v. Rup Saratn, A. I. R. (1925) 

* \ 3 1 ; Kir f >al Singh v. Shfotnbar Svigh. 
A. I. R. (1930) All. 283 ; Trimbak v. Sak- 
harani < 1892) 16 Bom. 599; Sarbdawan v. 
Singh (1914) 36 All. 551. 

Smgh V * Shfombar . A. I. R. (1930) All. 

iOll. 

SurWan a.' Singh v. Bijai Singh (1919) 36 All. 
*All. G 3 a 4 V ' RUP Nafain ' A - L R - (1925) 
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mot by an agreement for pre-emption, which under section 54 confers no right to 
immoveable property, especially when a suit to enforce the right for pre-emption 
is barred under article 10 of the Limitation Act (v). 

Postponement of redemption. — By itself this is not a clog on the equity of 
redemption (to), unless such a condition be intended to defeat or exclude redemp- 
tion, in which case it cannot be enforced, as where a mortgage for 40 years was to 
be redeemed on a particular day, failing which, it was to be renewed for another 
term of 40 years ( x ) ; or when on failure to redeem at the end of five years, it was not 
to be redeemed for another 12 years (y). But where on the mortgagor fading to 
redeem at the end of 21 years, the mortgagee was to remain in possession so long 
as fruit-bearing trees remained on land, the Court gave relief to the mortgagor under 
the special provisions of the Deccan Agriculturists' Act ( 2 ). 

Foreign lands. — This doctrine of clog on the equity of redemption applies 
equally to mortgage of foreign lands. If A by an English contract agreed to give 
a mortgage upon land in a foreign country, the law of which country 
does not recognize the existence of what we call an equity of redemption, and if a 
mortgage was given and duly perfected according to the lex situs, our Courts could 
restrain the mortgagee from exercising the rights given by the foreign law and 
would treat the transaction as a mortgage, in the sense in which that word is used 
by us. In doing this, the Courts would not interfere with lex situs, but would by 
injunction, and if necessary by process of contempt, restrain the mortgagee from 
asserting those rights. An English contract to give a mortgage on foreign land, 
although a mortgage has to be perfected according to the lex situs, is a contract to 
give a mortgage, which between the parties, is to be treated as an English mortgage, 
subject to such rights of redemption and such equities, as the law of England 
records as necessarily incident to a mortgage (a). The prima facie rule in such 
cases is, that the law of the place whore the contract was executed is the proper 
law (6), based on decisions, that with regard to any contract made or equity between 
persons in this country respecting lands in a foreign country, particularly in the 
British Dominions, this Court will hold the same jurisdiction as if they were situated 
in England (c). This equitable rule against clogging the equity of redemption of 
a mortgage applied to an English contract for issue of debentures to secure a loan 
and could be enforced against a contracting party in the jurisdiction although 
the floating security to be created by the debentures comprised foreign land where 
the clog doctrine was possibly not recognized (d). 

Anomalous mortgages. — These are also within the clog rule (e). 

Reasonable notice. — This means that the notice to be given to the mortgagee, 
must givo him reasonable time to make his arrangements. In a mortgage deed 
it is usual to insert a stipulation as to this, if the moneys are not paid on the due 
date fixed by the mortgage. As a matter of practice and not of law three months 
have come to bo regarded as reasonable time so that even if the mortgage deed 
should contain no provision, tho mortgagee would be entitled to such time. Notice 

(6) Peninsular and Oriental Steam Navigation Co. 
v. Shand (1865) 3 Moo. P. C. (N. 5.) 290. 

(c) Cranslcnvn v. Johnston (1800) 5 Ves. 277, 31 
E. R. 588. 

(d) British South Africa Co. v. De Beers Con- 
solidated Mines, Ltd. (1910) Ch. 502. 

(«) Mohammad Sher Khan v. Seth Swamy Dayal 
(1922) 44 All. 185, 49 I. A. 60 ; Chellakutti 
v. Vengappa, A. I. R. (1925) Mad. 366. 


(v) 

(tv) 

(*) 

(y) 

(«) 

U) 
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Visvanathan v. Ethirajulu, A 1. R. (1924) Mad 

Narsingh v. Rupan, A. I. R. (1929) All. 388. 
Sarbdawan Singh v. Bijai Singh (1914) 3 

Muhammad Sher Khan v. Raja Seth Swami 
(1922) 44 All. 185, 49 I. A. 60. 

Genu v. Narayan (1921) 45 Bom. 117. 

British South Africa Co v. De Beers C on- 
solid at ed Mines, Ltd • (1910) 2 Ch. D. 502. 
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must be reasonable in point of time (/). What is reasonable time, is stated in 
section 46 of the Contract Act. In each case it is ajquestion of fact. Decided cases 
can hardly be of any importance. In England, however, the rule is to give six 
months time. There is no law ubich compels him to do so („). In default of pay- 
ment of the mortgage-money on the date fixed in the mortgage deed for repayment, 
he mortgagor ,s at liberty to do one of two things, either give six months' notice 
to pay off the mortgagee, or give six months' interest in lieu of notice (/,). In the 
case, however, of an equitable mortgage by deposit of title-deeds accompanied by 

fn7eu thtr T't. ° is '> ot <° ™>nths' notice nor to interest 

m heu thereof, the idea being that a mortgage by deposit of title-deeds is a tom- 

ln T “ “ ° f " regUlnr mon ^go. the loan is Of a permanent 
character. If, however, the just inference from the transaction be that the loan is 

temporary, then it is not reasonable to infer that notice was intended to be given (f) 

The rule of giving six months' notice or in default six months’ interest in lieu 

dav an iT' ° Ven th ° moI *S a S ee has required payment on a ,, articular 

day and the money ,s not paid on that day (». But this rule is relaxed where 
befo.e expiration of the period of notice, some correspondence takes place os re- 
gank execution of the reconveyance, and the matter is delayed therebv and a week 
after date, on which payment ought to have been made according io the notice 
the mortgagor tendered principal and interest, which the mortgagee refused to’ 
ept on the ground that he must give further notice of six months or pay interest 

required “or I of n0t,ce '' for sucl < « tender is good and no fresh notice is 

equired or interest for six months in lieu thereof, but in such a cose 

the money must be actually kept dead from the date of tender to the date of 

u ^ intorest " in ehowed (it,. But where mortgagee 

bv delav in l Pa m0neyS , 0Ut ° f fund in Co,lrt ' and the Wore to redeem is caused 
by delay drawing up the order which extends the period of payment to the 

mortgagee beyond the date mentioned by the notice given bv the 77. T 

the mortgagee, then the mortgagor is not bound to give a fresh notice or Iddfooiud 

intores , because the mortgagee by accepting the order, assents to 7e pa^i“ 

to in completing S (i,? COt ‘° to " hiah order might be subjected 


given loth, riKh \ by n ’"' 8a * Ce *° "°* ice - The right to reasonable notice which is 

;r;; tjz tr™" r : - “ 

ment(n). But where in an administration a r* 8 ff 4 a domand for pay- 

^nmrw d, b , with the co^t JgS SZ 

I*’ ss <*» L tzt7, ■■ 

if; a , Jsilfa, Ch d ,„ V ' 

oi v. (IM71 „ L T . v - Kpps (,883) “ 

(n) Bovtil V. Endle (1896) 1 Ch. 648. 
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entitled to six months’ notice from the date of his consent, if paid within that time 
and to interest to the date of payment, if paid afterwards out of the sale proceeds 
of the sale (o). And there is no difference whether the sale be out of Court or by 
the Court, so long as the mortgagee's consent is given (p). A proviso for a longer 
period of notice, say 12 months, contained in the deed, can be waived by the mort- 
gagee consenting to the sale (</). The rule as to interest in lieu of notice does not 
apply, if the mortgagee of his own motion, releases the mortgaged property (r). 


- Redemption indivisible. — The following rules are deductible from the autho- 

% 

rities : 


1. The general rule is that a mortgage is one and indivisible and a mortgagor 
should not be allowed or permitted to break up its integrity and cause depreciation 
of the mortgagee's security by partial redemption (s) and the same rule applies 
where the mortgage is made to two mortgagees as tenants in common (7). A con- 
trary rule would lead to different proportions of value to be struck in different suits 
and the utmost confusion and embarrassment would be created (u). This rule is 
for the protection of the mortgagee. 


2. A mortgagor of an undivided share may offer to redeem (v) or may redeem 
the whole (w) even against the will of the mortgagee (.r). It is for the mortgagee 
to object to such redemption, so that the equities may be investigated (y). 


3. But a mortgagor of an undivided share in the mortgaged property cannot 
redeem his own share only on payment of a proportionate part of the amount due 
on the mortgage, nor a purchaser or assignee from him ( 2 ). 


4. Where the integrity of the mortgage is broken up by a mortgagee 
acquiring in whole or in part the share of a mortgagor, the indivisible charac- 
ter of the mortgage is destroyed and thereupon any mortgagor (a), or a purchaser 
from him (6), may redoom his own share only on payment of a proportionate part 
of the mortgage-money. He cannot redeem the remainder of the mortgaged pro- 
perty against the wishes of the mortgagee. 


Yadalli Beg v. Tukaram (1921) 48 Cal. 22; 
47 1. A. 207 ; Pranballabh v. Bhagaban- 
chandra (1934) 61 Cal. 894 ; Kuppusami V. 
Pa pat hi Ammal (1898) 21 Mad. 369 ; Nain- 
appa v. Chidambaram (1898) 21 Mad. 18; 
Hathasanan v. Parameswaran (1899) 22 
Mad. 209. 

Kuray Mai v. Puran Mai (1879) 2 All. 565; 
Kalian Khan v. Mardan Khan (1906) 28 
All. 155; Azimut /l/i v. Jowahir Singh 
(1870) 13 M. 1. A. 404; Girish Chunder v. 
Juramoni De (1900) 5 C. W. N. 83 ; Munshi 
v. Daulat (1907) 29 All. 262 ; Jai Gobind v. 
Abhairaj, A. 1. R. (1924) Oudh 40; Zaib- 
un-Nissa v. Parbhu Narain (1917) 39 All. 
618; Ahmad Husain v. Muhammad Qasim 
(1926) 48 All. 171 ; Jagannath K unwar v. 
Jaipal (1933) 55 All. 359; Dina Nath v. 
Luchmi Narain (1903) 25 All. 446; Kudhai 
v. Sheo Dayal (1888) 10 All. 570; Rathna 
Mudali v. Perumal (1915) 38 Mad. 310: 
Dtbendra Nath v. Mirsa Abdul Samoa 
(1909) IOC. L. J. 150. 

Subramanyan v. Mandyan (1886) 9 Mad. 453 ; 
Marana v. P end y ala (1880) 3 Mad. 230; 
Raghunalh v. Sadliu Saran, A. I. R. (1925) 
Pat. 31 ; Subba Rao v. Sarvarayudu (1924) 
47 Mad. 7. 


to 


( 0 ) Day v. Day (16b2) 01 licav. 207, 54 E. K. 
1142; Re. Fowler, Bishop v. Fowler (1922) 
128 L. T. 620. 

{p) Day v. Day (1862) 31 Beav. 207, 54 E. R. 
1142 

( 7 ) Re. Fou ler, Bishop v. Fowler (1922) 128 L. T. 
620. 

(r) Banner v. Berridge (1881) 18 Ch. D. 254. 

(s) Hall v. Heward (1886) 32 Ch. 1). 430 ; Yadalle 

Beg. v. Tukaram (1921) 48 Cal. 22, 47 I. A. 
207; Hulhasanan v. Parameswaran (1899) 
22 Mad. 209. 

(t) Sunitibala \. Dhara Sundari (1920) 47 Cal. 

(u) Nilahanl v. Suresh Chandra (1886) 12 Cal. 

414. 423, 12 I. A. 171, 181. 
lv) Mirza Yad Ali v. Tuka Ram (1921) 48 Cal. 

22, 47 I. A. 207. „ 

(if) Chau dr i Ahmed v. Seth Raghubar (1906) 28 
All. 1, 17, 32 I. A. 229; Shankar v. Bhtkajt 
(1929) 53 Born. 353; Rugad Singh v. Sat 
Narain (1904) 27 All. 178. 
i x \ Faktr Chand v. Babu Lai (1917) 39 All. 719; 

' Hulhasanan v. Parameshwaran (1899) 22 

(y) Sr» Kanta v. Jag Sah (1924) 3 Eat. 818; 
Hulhasanan v. Paramesuaran (1899) 22, 
Mad. 209. 


(*) 


(«) 


(*) 
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5. One of several coparceners may redeem the whole, leaving it to the mort- 
gagee, who has purchased a portion of the equity of redemption, to have his rights 

•ascertained and defined in a suit for partition (c). 

6. The exception only applies when the integrity of the mortgage is broken 
by the mortgagee, or where there are more mortgagees than one, by all of them as a 
body acquiring in whole or in part the share of a mortgagor ( d ); otherwise the mort- 
gagor must redeem the whole mortgage. A sub-mortgage does not destroy the 
integrity of the mortgage. To effect a merger, the two rights must be co-extensive. 
Tne proviso is by no means exhaustive and there are cases where piecemeal redemp- 
tion is permitted as, for instance, (a) where the mortgagee does not insist on keeping 
the security entire, or (b) where the original mortgage itself recites that the mort- 
gagors joined together in mortgaging their separate shares, or (c) where a Hindu 
father mortgages joint family property partly for legal necessity, when the sons on 
payment of a part of the consideration supported by necessity, may redeem the 
whole. The fusion of these two rights may also take place by foreclosure (e), bv 
purchaser at an execution sale (/), by inheritance (<7). 

7. The rule does not apply where the mortgagee having acquired ownership 
of a portion has deprived himself of the protection afforded by the section, nor does 
it apply when the mortgage is invalid ( h ). 


8. A holder of a part of the mortgaged property on payment of the mortgage 
debt can exact contribution from his co-mortgagor (t). 

9. Where the integrity of a mortgage is broken, a mortgagor who owns a part 
of the equity of redemption can redeem his own part, but where the rights of the 
mortgagor are vested partly in a purchaser from a prior mortgagee, and partly in 
a purchaser from a subsequent mortgagee, after a suit had been brought by each 
of them to enforce his mortgage, the former cannot be compelled to redeem 
the whole nor can the latter be compelled to give up his interest in the share of the 
mortgagor which he has acquired (j). 

10. An assignee of a portion of the equity of redemption is entitled to deposit 

the whole of the mortgage debt under section 83 of the Transfer of Property Act, 

even though the mortgagee has purchased the equity of redemption in some of 

the mortgaged properties, and upon such deposit or tender, he becomes entitled 

to all the mortgagee’s rights, including his right to possession, if he is a mortgagee 

in possession, of the whole of the mortgaged properties, including those purchased 
by the mortgagee (k). 


11. The integrity of the mortgage is not destroyed by the mortgagee allowing 
a release of a portion of the mortgaged property on receipt of proportionate amount 
due on such property (l). A contrary view was taken in earlier cases (m). And 
where different persons by the mortgagee’s act have become interested in fragments 
of. the equity of redempti on, the mortgagee is not enti tled to throw the burden of 

«) 


(0 
( d ) 


(*) 

18 


(*) 


Bhibaji v. Lakshtnan (1891) 15 Bom. 27. 
Subba Rao v. Sarvarayudu (1924) 47 Mad. 7 ; 

Dr ilJ* ishore v - Madl <o Singh (1906) 28 AIL 

Arivaputri v. Alamelu (1888) 11 Mad. 304. 
Za/ar v Zubaxda, A. 1. R. (1929) All. 604; 

AU m 335 Blbt V ' Ahmed (1911) 31 

Ma “ ne Aunt e “”- A - '• R 


Chagandas v. Gansing (1896) 20 Bom. 615- 
N drain v. Quiub Husain (1880) 2 All.’ 

(j) Amba Prasad v. Wahid-Vllah (1922) 44 All. 
70S. 

(*) Rao v. Sarvarayudu (1924) 47 Mad. 7. 

(/) All Jan v. Majid-ud-din (1923) 45 All. 524 • 

V ‘ M uha mmad Vast*/ (1895) 

(m) Mar ana Ammanna v. Pendyala Perubotulu 
(1881) 3 Mad. 230; SubrarLnyan w Man- 
dayanx (1886) 9 Mad. 453 ; Hari v 

Vcliat Hossein (1903) 30 Cal. 755. 
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S. 60 the entire mortgage debt on a portion of the mortgaged property (n). Tlio 
transferee of a portion of the equity of redemption is not entitled to redeem his 
portion only, although subsequent to his purchase, the mortgagee released from* 
the mortgage, some other of the mortgaged properties, unless it is proved that 
before such partial release, the mortgagee had knowledge of the transfer (o). 
The anomalies to which the latter decisions have given rise, are now set at rest 
by the addition of the word “ only ” in this proviso. A zuripeshghee mortgagee 
till repayment of the whole amount due to him, is entitled to retain the property 
but he is open to receive a proportionate amount and release a portion of the 
property (p). But if the zuripeshghee mortgagees take possession of the pro- 
perty in moieties, that circumstance will not enable the mortgagor to claim 
redemption piecemeal ( q ). 

12. A redeeming co-mortgagor has a charge under section 95 on the share of 
each of the other co-mortgagors for his proportion of the expenses properly incurred. 

Land taken in exchange is subject to the mortgagor’s right to redeem. — Where 
a mortgaged property, as a result of acquisition or purchase or otherwise, is given 
in exchange for other lands, the mortgagor has a right to redeem the land so 
taken in exchange (r). 

Equity of redemption not to be sold except to a responsible person. — A covenant 
in a mortgage deed, by which the mortgagor covenanted not to sell the equity of 
redemption except to a responsible person, is a special and unusual covenant and one 
which must hamper the mortgagor to an unreasonable extent. Such a covenant 
was found in the undermentioned case which was decided on another ground («). 

Title-deeds lost by mortgagee. — A decree for redemption directed the mortgagee 
to reconvey the mortgaged property and deliver up the title-deeds upon payment of 
the amount by the mortgagor. The mortgagee being unable to deliver the title- 
deeds as they were lost, an order directing him to furnish security for the value of 
the property, before withdrawing the amount from the Court, was held not main- 
tainable as there was no such direction in the decree ( t ). 


Purchase by mortgagee. — On this subject the authorities lead to the following 
conclusion: — 


1. A mortgagee cannot, properly in execution of a simple decree for money, 
the ropayinont of which is secured by mortgage, attach and sell the mortgagor’s 
equity of redemption in the property mortgaged ; but if he does so, and purchases 
it himself, he becomes a trustee for the mortgagor, against whom he cannot acquire 
an irredeemable title (u). It will be ordered to be resold (t>). In this behalf 
reference may bo made to sections 68 (2) and 69 (4) of the Act. 


2. Leave to bid puts an end to the disability of the mortgagee and puts him 
in the same position as any independent purchaser (w). Leave will be granted if 
other modes of sale have proved abortive ( x ). 


(n) Dudmut Kevalchand v. Rama (1920) J* Bom. 

223 ; Imam Alt v. Baij Nath (19061 33' Cal. 
013 ; Mayashanhar v. Burjorjt i (1925) 27 
Bom. L. R. 1449; Ponnusami Mudahar v. 
Srinivasa (1908) 31 Mad. 333. -. 

(o) Pranballabh v. Bhagabanchatuira (1934) 61 

(p) Hurreehur Singh v. Dabee Sahay (1884) W. R. 

(a) Shaikh Imam Ali v. Oograh Singh (1874) 22 
W. R. 262. 


[r) Babaji v. Magniram (1897) 21 Bom. 396. 

(s) Davis v. Symons (1934) 1 Ch. 442. 

(l) Subbaraya Iyer v. Padhmanabha Vadhyar 

(1896) 12 M. L. J. 63. 

(m) Kamim Debt v. Ramlochan Sirkar (1870) 5 

Bcng. L. R. 450 ; Sardar Singh v. Ratan 
Lai (1914) 36 All. 516. 

(v) Sidney v. Ranger (1841) 12 Sim. 118. 

( w ) Mahabir Pershad v. Macnaghten (1889) 16 

Cal. 682. 

( x ) Tennant v. Trenchand (1869) 4 Ch. 537. 
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3. When a mortgagee of several properties mortgaged, has purchased the 

equity of redemption in one of the properties, sold in execution of a money decree 

of a third person, that property is freed from the liability to be redeemed (y). The 

decision m Martand v. Dhondo (:) can no longer be considered as an authority after 

the decision in Khiarajmal v. Daim (a). The same rule applies when the purchase 

is made in execution of sale under a mortgage decree, where the purchaser is not 
the execution creditor (b). 

4. Section 99 recognized the principle of equity that a mortgagee could not. 
by obtaining a money decree for the mortgage debt and taking the equity of re- 
demption m execution, relieve himself, of his obligation as mortgagee or deprive 

he mortgagor of his right to redeem (c). It is now settled that a sale in contra- 
vention of that section is not void but voidable (d). Hence where a mortgagee has 
in contravention of section 99 ( now repealed ) of the Transfer of Property Act 
attached the mortgaged property and brought it to sale and purchased it himself, 
e mortgagor or his transferee cannot successfully maintain a suit for iedemption 
of the property without first getting the sale set aside <«). Section 99 of the Trans- 

er of I roperty Act has now been replaced by the less comprehensive rule in 
U. o4, r. 14 of the Code of Civil Procedure, 1908. 

°* Proceedings to set aside must bo taken under section 47 of the Civil Pro- 
cedure Code and not by separate suit and must he before the confirmation (/). 
After confirmation the equity of redemption is extinct (y). 

6. In the absence of fraud, on the principle laid down in section 82, the 

purchase by a mortgagee at a Court sale of the equity of redemption in some items 

of the mortgaged properties, discharges a portion of the mortgage debt, which bears 

the same ratio to the whole mortgage debt, as the value of those items bears to the 
value of all the mortgaged properties (/i). 

raven 7 ' A ™ ,ln ° t P urchase mortgaged property sold for arrears of 

it make adT t U '' d th ° °‘ redem P ti °“ subsists (0 1 nor would 

whl tL lr " ° an ° ther h “ d S ” ared re8 P°™»ilit y (;). It is otherwise 

eons , gagC0 ,S nct to hlan '«l for the forfeiture incurred and 
consequent purchase by him (A*). 

a f 6010 b / a m0rtg “8° r to “ mortgagee is governed by the same principle 

as one between strangers and cannot be impeached except on the ground of fraud or 

undue The 01lus Ue3 on tho party aUegi „ P g fraud * ^ 

hat a trustee ceimot purchase from his ceami 9 uc true, does not apply <„, ^ 

ght to set as.de the sale may be purchased from the mortgagor or his assignee („). 

S . h f sh , Ur .P ia . l . v - Ram Sa,u P (1910) 22 All* 

* Bakhmtdas v. Jamnadas (1898) 00 
Bom 304 ; Nyaunglebin Co operative Bunk 
inii 1 $ B \ U ' A- 1 - (1928) Rann. 266. 

J cn AU Sheo Kutnar Si ft eh (1928) 

50 All. 36 ; Xawab Sidhce v. Rajah Ojinj - 

dhyaraw (1866)10 M.L. A. 540 •, Kalappa 
v.Shtyaya (1896) 20 Bom. 492 ; Baba, v 
Magmram (1897) 21 Bom. 396. ‘ 

307^ MW V ‘ Jagarnath > A - L K- (1934) Pat. 

Ab L U R R \ 05 g" V ‘ Vina y ak (1927) 29 Bom. 

Knight v. Marjoribanks (1849) 2 Mac .V c 
>« • ^ V. OUUn (1867) 6 Eq 2 4 °' 

IffeT? a b c! "«««»« 

"oSSa. 


(y) Suldtshwar v Ganpatrao ( 1926 ) 50 Bom. 331 ; 

.1 usSSm 27 Mld ' 428 ' 

a) ( 1904 ) 32 Cal. 296 . ' 

5 fi? 2 l - yya , r V - £ r * sh » a ( 1901 ) 24 Mad. 96 . 

C) nnatraunal v. Datm ( 1904 ) 32 Cal 296 316 
<0 AgU S ikdar \ . Beha. r i Lai (^ 08 , 3 g Cat 

( 1908 ) MAI 1 V ' Umrao 

h-i il» • 146 ’* Muhammad Abdul v 

nnr). R V (l905) 27 517 . 

Utt yn-4\Q lndra V ‘ Ra i krishna ( 1920 ) 47 Cal. 

(f) v Izhuvan ( 1907 ) 30 Mad. 313 ; 

146. AcU / \ Um ™° Stn & (1908) 30 All. 

a!* 23 v ‘ Dehart ta/ (,908) 35 Cal - 

S) La LP aha H U . r V ' * bhar u» ( 1915 ) 37 All. 165 - 
RnT')* 0 ? Budhrazu ( 1907 ) 30 Mad. 362 

27 C. w 5 n!s 8 “ V ‘ Bhuban ‘™ ar ( 1922 ) 
ih) Ponnambala v. Annamalai ( 1920 ) 43 Mad. 372 - 
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(A) 
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(m) 

(») 
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60 A. (1) Where a mortgagor is entitled to redemp- 
tion , then, on the fulfilment of any conditions 
to 0 thirTparty to ,nl!Z s % on the fulfilment of which he would be entitled 
r f a r g a ™ feTence t0 mori ' to require a retransfer, he may require the 

mortgagee, instead of retransferring the pro- 
perty, to assign the mortgage-debt and transfer the mortgaged 
property to such third person as the mortgagor may direct ; 
and the mortgagee shall be bound to assign and transfer 
accordingly. 

(2) The rights conferred by this section belong to and 
may be enforced by the mortgagor or by any encumbrancer 
notwithstanding an intermediate encumbrance ; but the requisi- 
tion of any encumbrancer shall prevail over a requisition 
of the mortgagor and, as between encumbrancers, the requisi- 
tion of a prior encumbrancer shall prevail over that of a 
subsequent encumbrancer. 

(3) The provisions of this section do not apply in the 
case of a mortgagee who is or has been in possession. 

The section. — The section is new, having been added by Act 20 of 1929. 

Paragraph 1. — A mortgagee’s right to transfer the mortgage debt and security 
ha 9 never been denied and this he can do either by assignment of the debt or by 
creating a sub-mortgage. Prior to the 1st of July 1929 a mortgagor had no power 
to compel his mortgagee to assign the mortgage debt and transfer the mortgaged 
property to a third person as he may direct. All that the mortgagor could compel 
him to do was to retransfer the mortgaged property to him or to such tliird person 
as he may direct under section 60 of the Transfer of Property Act. It is only when 
the mortgagor is entitled to redeem, that power is given to him to require the 
mortgagee, instead of reconveying and on the terms on which he would be bound 
to reconvey, to assign the mortgage debt and convey the mortgaged property to 
any third person as the mortgagor may direot ( p ). The section applies to mortgages 
made either before or after the commencement of Act XX of 1929. 

Paragraph 2. — This paragraph deals with the rights of encumbrancers, viz., 
where there are several oncumbrancers the right to call for a transfer lies not only 
with the mortgagor, as in para 1 , but also with any encumbrancer, subjeot, however, 
that the requisition of an oncumbrancer shall prevail over that of a mortgagor and 
as botwoon two or more oncumbrancers the right to call for a transfer shall be 
determined according to their priority ( 7 ). 

Paragraph 3. — By this paragraph it is enaoted that a mortgagor cannot call 
upon the mortgagee who is or has been in possession, to assign the mortgage debt 
and to transfor the mortgaged property, for a mortgagee in possession being an 
accounting party and boing liable to render accounts, it would be imprudent and 
unsafe for him to assign tho mortgage debt and transfer the mortgaged property 

</» Conveyancing Act, 44 5c 45 Vic., c. 41, see. (?) Conveyancing Act, 45 4 48 Vic., c. 39, sec. 12. 

15(1). 1 
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unless his accounts are passed, and even in case the mortgagor or a subsequent S, 60 A 
encumbrancer dispenses with the rendering of accounts by the mortgagee, still, 
such a mortgagee would be liable at the instance of any other party entitled in 
the equity of redemption (r). 

How Is the transfer to be effected. — The transfer may be made either with or 
without the mortgagor as party. It must, be, however, in writing and registered, 
but attestation as required by section 59 is not necessary (s). The transfer may be 
subject to the old equity of redemption, or if the parties so choose, to a new equity 
of redemption, the mortgagor being made a party to tho transfer. If the mortgagor 
joins, it is usual to make him enter with the transferee into a covenant for payment 
of debt and interest which may accrue. The transferee takes subject to equities 
and it is, therefore, in practice always prudent to join the mortgagor or obtain from 
him an admission as to the state of the accounts, otherwise tho transferee would l>e 
bound by the state of accounts between the mortgagor and the transferor (/). If 
interest be in arrears, the arrears are assigned as principal and carry interest 
according to the rate in the mortgage ( u ). Usually it is expressed that the full 
benefit of all powers, rights, remedies and securities in the mortgage are included 
together with tho power of sale and other remedies. Such words are, however, not 
necessary. 

Arrears of rent. — On an assignment of a mortgage, arrears of rent do not pass 
to the transferee unless specially included (t>). 

Transfer of part of mortgage debt. — It is sometimes desired to transfer a part 
of the mortgage debt together with part of the mortgaged property. As the 
mortgagee’s power of sale, foreclosure, etc., cannot bo divided, the only way of 
carrying out such a transaction in the absenco of tho mortgagor is either to transfer 
tho entire debt and property to a trustee for both parties, or merely to take a 
declaration of trust of part of the debt from the mortgagee himself. In eithor 
case the document should state whether the parties are to rank -pari passu or one 
after the other (w). 

Separate assignment. — The mortgage comprises both the debt and the property. 

Either may be assigned or conveyed separately. A mortgagee who has assigned 
his mortgage debt with a reservation of the security is entitled to foreclose (x). 

A transfer of the property without the debt is impossible, for an estate can never 
be taken except by payment of the debt, as a mortgage cannot pass to one person 
and yet the debt remain in another (t/). 

Transfer of equitable mortgage by deposit. — See commentaries on section 58(f). 

Costs. — The section says nothing about costs. Where the transfer is made 
without the privity of the mortgagor, costs must be borne by tho mortgagee ( 2 ). 

If, however, the transfer is made at the request of the mortgagor, the costs must bo 
borne by the mortgagor. He can require the mortgagee to transfer on the terms 
on which lie would bo bound to reconvey, which under section 60 of this Act includes 
payment of costs by him. 

(r) Conveyancing Act, 44 & 45 Viet., c. 41, see. 

15(2). 

(s) William Arratoon Lucas v. Bank of Bengal 

(1926) 31 C. W. N. 179 P.C. 

(0 Turner v. Smith (1901) 1 Ch. 213; Malheus 

v. Wallwyn (1798) 4 Vcs. 118, 31 E. R. 62 ; 

Bateman v. Hunt (1904) 2 K. B. 530. 

(m) Agnew v. King (1902) 1 I. R. 471. 

(v) Salmon v. Dean (1851) 15 Jur. 641, 42 E. R. 

293. 


(o’) Encyclopaxiia of Forms and Precedents, 2nd 
Ed.. Vol. 10. p. 52. 

(*) Morley v. Morley (1858) 25 Beav. 253-53 
E. R. 633. 

(>’) Jones v. Gibbons (1804) 9 Ves. 407, 411, 32 
E. R. 659. 

(») Re. Radcliffe (1856) 22 Beav. 201, 52 E. R. 
1085; Sereell v. Btshobb (1893) 62 L. J. 
Ch. 985. 
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Ss. 60 A’ Stamp duty.— On a transfer of mortgage under article 62 (c) (ii) of the Stamp 

60B Act the stamp duty is a fixed amount varying in the different provinces of India. 

The amount fixed by the Stamp Act, however, only relates to the principal amount 
secured, as the definition of mortgage deed in section 2, sub-section (17), indicates, 
so that where a transfer of mortgage comprises arrears of interest due on the former 
mortgage an ad valorem mortgage duty will have to be paid on the amount of 
interest, plus the duty on the transfer on a further advance ; if the old equity be 
extinguished and a new equity of redemption created, the instrument would be 
treated as a transfer of mortgage to the extent of the old debt and an ad valorem 
duty will have to be paid on the fresh advance (a). And an instrument comprising 
a transfer of mortgage and a security for fulfilment of certain duties would be liable 
to a fixed duty under article 62 (c). and the duty in respect of the other portion of 
the instrument would be fixed according to the article to which it applies (6). And 
so on a transfer of mortgage which included an agreement to lend money for improve- 
ment, additions and repairs was charged with a fixed duty for the transfer of 
mortgage and as for an agreement to lend money (c). Where part of the mortgage 
debt is paid and the transfer is for the balance, the old equity of redemption being 
extinguished, the instrument is chargeable only as a transfer of mortgage and not 
as a release of the former mortgage and for the amount transferred (d). 


60 B. A mortgagor, as long as his right of redemption 

Right to impute subsists, shall be entitled at all reasonable 
andj^ucticn o f docu- times, at his request and at his own cost, 

and on payment of the mortgagee's costs and 
expenses in this behalf, to inspect and make copies or ab- 
stracts of , or extracts from, documents of title relating to the 

inortgaged property which are in the custody or power of the 
mortgagee. J 


Addition to the law.— This section which is new, has been added by section 23 
of the Amending Act, XX of 1929. Thus the Legislature has supplied a long-felt 
want inasmuch as the debtor having once mortgaged his property had no means 
whereby he could compel the mortgagee to produce the document for inspection 
even if he wanted to obtain a new loan to repay the creditor or sell the property 
and the result was that the mortgagee was in a position to crush the mortgagor 
by withholding inspection, a privilege which many mortgagees have in the past 
exercised to the ruin of the already oppressed debtor. The section has been 
modelled on section 96 of the Law of Property Act, 1925, which re-enacts with 
slight modification, section 16 of the Conveyancing and Law of Property Act, 1881. 
It is not, however, clear whether a person having a charge is entitled to enjoy the 
rights of the mortgagor conferred by this section. According to the Law of 
Property Act, 1925, sootion 205, sub-section 1 (XVI) “mortgage” includes any 
charge or lien on any property for securing money or money’s worth and 
“ mortgagee ” includes a charge by way of legal mortgage. 

Law prior to the amendment. — Before the present section was introduced 
into the Act the mortgagee was not obliged to produce tho deeds as he could not bo 


(a) Wale v. Inland Revenue Commissioners (1879) 

41 L. T. 165. 

(b) McDowell v. Ragava Chetly (1904) 27 Mad. 71. 

(c) The Hiiwardha Cotton Mills Co., Ltd. v. 


Sorabji Dinshaw Karaka (1909) 33 Bom. 
426. 

(</) Humphreys v. Inland Revenue Commissioners 
(1899) 81 L. T. 199. 
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compelled to shew his title ( e ) until payment <»f principal and interest (/) even 

though he be a trustee and executor and mortgagee of part of the estate ( g ). But 

a mortgagee was compelled to produce the mortgage deed for the purpose of 

inspecting an endorsement on the instrument ( h ). The general rule between 

mortgagor and mortgagee is, that when the mortgagor comes offering to redeem, 

the mortgagee is not bound to produce his deed till he is paid (/) and when mortgagor 

impeached the mortgage (» or paid into Court the largest sum due (k), this was 

considered insufficient. This privilege of the mortgagee to refuse inspection applies 
to drafts and copies (/). 


Mortgages executed prior to 1st April 1930.— By section 63 of Act XX of 1929, 
a retrospective effect has been given to this section so that mortgagors of documents 
executed prior to 1st April 1930 would be entitled to the benefit of this section. 


A limited right. — The right conferred by this section on the mortgagor is limited 

bv the words “ as long as his right of redemption subsists.” The right of redemption 

subsists only during the period of redemption so that if the contractual period has 

elapsed the mortgagor cannot, compel the mortgagee to produce the documents or 

give the requisite inspection. To limit the right to the contractual period could 

hardly have been the intention of the Legislature but the judicial interpretation 

given to the words “ the right to redeem ” is against the mortgagor claiming 

inspection after the contractual period. The distinction between right of redemption 

and equity to redeem has already been pointed out in the commentaries to section 60. 

According to the Law of Property Act (m), section 205, sub-section 1 (XVI) “ right 

of redemption ” includes an option to repurchase only if the option in effect creates 
a right of redemption. 


Custody or power.— Statutory right to compel production applies to documents 

m the custody or power of the mortgagee. If the documents are pledged by the 

mortgagee, he will nevertheless be compelled to produce them (n). But where a 

efendant admitted that documents were in his solicitor’s hands, having come to 

thorn as the representatives of the solicitors of the defendant’s testator, and swore 

iat they were not ” in his possession or power or under his control ” the Court 
ret used to order a production (o). 


Mortgage deed.— A distinction is, however, made in the case of the mortgage 

deed with regard to which it has been held that a mortgagee is alwavs bound to 

pioduce it for inspection of the mortgagor (p). This view has never been acted 
upon (<?). 


Mortgagee of remainderman.— A mortgagee of a remainderman whose estate 
vested, not contingent, may maintain a bill against the tenant for life, for the 
sole purpose of production and inspection of the title-deeds and documents relating 
to the estate. If the tenant for life suggests that the purpose for which production 
required is improper, the onus is on him to shew it. This right, however, only 


(<) B y croft x. Sibel (1852) 20 L. T. O. S. 197- 

tf\ n. Smth V> I Pa, " on 0855) 25 L. T. O. S. 40. ’ 

(/) Brown x. Lockhart (1840) 10 Sim. 420, 59 

i'ooT, ’ J ho ' ,sto11 v - Tucker (1847) 11 
Jur. 382. 

F, E.T n 379 U863) 33 BcaV ' 289, 55 

2V &C Ch - “** 

Camiocfc v Jauncey (1853) 1 Drew. 497, 61 
ii. K. 542. 


(r) 

(A) 

9) 


0 ) 

(A) 

</) 

(m) 


Crisb v. Plaid (1844) S Beav. 62, 50 E. R. 24. 
Senhouse v. Earl (1752) 2 Ves. Sen. 450, 28 
E. R. 287. 

Agnao v. King (1902) 1 I. R. 471. 

. , 15 Geo. 5, Ch. 20. 

(»*) Rogers v. Rogers (1842) 6 Jur. 497 

(o) Pahner v.^l fright (1846) 10 Beav. 234, 50 

U>) Parch v. Ward (1865) 13 L. T. 496 
(?) Coaler v. Hubback (1876) 24 W. R. 354. 


S. 60B 
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Ss. 60B-61 exists when the title of the remainderman is undisputed ; for, if there be a reason- 
able cause for litigating his title, he cannot compel production (r). 

Surprise and fraud. — Where pressure and surprise were alleged against a solicitor 
mortgagee he was compelled to produce the mortgage deed in a suit to set aside 
the mortgage («). Fraud must not only be alleged, but the pleadings must state 
that the deed proves the fraud (t). 


Joint possession.— In a mortgage of leasehold, where the lessor is not possessed 
of the counterpart, the mortgagee will be compelled, in an ejectment action, on 
forfeiture, to allow inspection and give a copy of the lease (u). So also trustees and 
executors in an administration action must produce, though the mortgagors 
object (v). In case of joint possessors, one of whom is not a party to the action, the 
Court will not compel production ( w ). 


Mortgagee’s right to demand inspection.— No provision is made in the section 
for a mortgagee claiming redemption to demand inspection of a prior mortgagee, 
so that any such mortgagee is not entitled to claim such production and inspection. 
He may, however, claim this right through a mortgagor who would naturally be 
willing to give him the benefit of the section as by redeeming the prior mortgagee 
the subsequent mortgagee prevents the mortgaged property from sale. But it seems 
that such a question can hardly arise for a subsequent mortgagee cannot claim to 
redeem during the period of redemption of the prior mortgagee and the section only 
gives the right to demand production and inspection so long as the right of the 
mortgagor to redeem subsists. 


61. A mortgager)' who has executed two or more mort- 
gages in favour of the same moi'tgagee shall , 
raid* or simultaneously. the absence of a contract to the contrary, 

when the principal money of any two or 
more of the mortgages has become due, be entitled to redeem 
any one such mortgage separately , or any two or more of such 
mortgages together . 

Old section. — A mortgagor seeking to redeem any one mortgage shall, in the 
absence of a contract to the contrary, be entitled to do so without paying any money 
due under any. separate mortgage made by him, or by any person through whom he 
claims, on property other than that comprised in the mortgage which he seeks to 
redeem. 

Illustration. 


A, the owner of farms Z and Y, mortgages Z to B for Rs. 1,000. A afterwards 
mortgages Y to B for Rs. 1,000, making no stipulation as to any additional charge 
on Z. A may institute a suit for the redemption of the mortgage on Z alone. 

Substitution of new section. — For seotion 01 of the Act and the illustration 
thereto the present section has been substituted by the Amending Act, 20 of 1929. 

Changes in the section. — The seotion as it originally stood allowed a mortgagor 
to redeem any one mortgage without paying any money due under any separate 


(f) Noel v. Ward (1878) 1 Mad. 322 ; Davis v. 
Dytarl {Earl) (1855) 20 Bcav. 405, 52 E. R. 
659 

(si Davit' v. Parry (1857) 27 L. J. Ch. 294. 

(0 Dandy v. Cross (1848) 11 Bcav. 91, 50 E. R. 
751. 

(«) Dot d' Morris v. Rot (1838) 1 M. * W. 207, 


150 E. R. 408. 

(v) Gough v. Offley (1852) 5 Dc. G. 4 Sm. 053, 
04 E. R. 1285. 

(to) Coomes v. Hayward (1913) 1 K. B. 150; 
Ktarslty v. Phillips (1883) 10 Q. B. D. 465 
followed. 
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mortgage made by him on property other than that comprised in the mortgage 
which he sought to redeem. Fortified with these words and the illustration to the 
section, the High Court of Madras (a:) held that when two mortgages were executed 
in favour of the same person relating to the same property the mortgagee could 
consolidate them and refuse to be redeemed as to one of such mortgages oidy. 
The High Courts of Bombay (y) and Calcutta ( 2 ) adopted the same view. But the 
Allahabad High Court (a) took the opposite view which was followed subsequently 
by the Madras High Court (6). To set at rest this conflict of decisions, the section 
has been amended and the illustration as well as the concluding portion omitted. 
The amendment to the section has been made so that all consolidation, even in a 
case where the mortgagor and mortgagee are the same persons and the property 
is the same, is abolished. The change was made in consequence of the decision of 
the Judicial Committee that section 61 enacts by implication that a mortgagor 
seeking to redeem shall not be entitled to do so without paying any money that 
may be due under a separate mortgage or charge, if the latter relates to the same 
property (c). 


What is consolidation. — Consolidation is that when a mortgagor comes 
into a Court of Equity to redeem his property, and the Court says, “ You 
shall not do this, if the mortgagee has another debt due from you, which is 
seoured upon an insufficient security. You must pay both debts ; if not, you 
cannot redeem either property ” (d). Treating the section as for a moment 
out of the way, the law is settled that when the owner of different properties 
mortgages them to different individuals and such mortgages afterwards become 
united in title, the person in whose hands the fusion has taken place has a 
right to consolidate them and to refuse to be redeemed as to one without pay- 
ment of what is due to him on all, and this not only against the mortgagor but 
also against a person to whom the mortgagor has assigned, and this may be exercised 
by the transferee of the mortgagee as well as by the original mortgagee, and may be 
exercised in respect of equitable mortgages as well as by a mortgagee holding the 
legal estate, and on the other hand it may be asserted not only against the mortgagor 
but also against the assignee of the equity of redemption from the mortgagor, and 
even against an assignee whose assignment has become united in title. The 
right of consolidation is, however, taken awav where a contrarv intention is not 
expressed in the mortgage deeds or one of them (e). The principle is “ he who comes 
into equity must do equity.” If the mortgagor comes within the time limited by 
the deed for payment the equitable doctrine has no application, but if ho has allowed 
that time to pass, and has no legal rights, then the equitable doctrine applies (/). 


English Law. — The distinction (g) in English Law pointed out in the celebrated 
judgment (h) of Lord Parker of Waddington between the contractual right to 
redeem ami the equity to redeem (the latter expression being used after the fixed 


(*) Dorasami v. Venkataseshavyar (1902) 25 Mad. 
1 08 . 

(y) Keshavram Dulavram v. Ranchhod Fakir a 
(1906) 30 Bom. 156. 

(i) Alab Pramanik v. Arif TarafJar (1914) 19 
C. L. J. 590. 

(а) Khuda Bahsh v. Aum-un-nissa (1905) 27 All. 

313; Sundar Singh v. Bholu (1898) 20 All. 
322; Tajio Bibi v. Bhagwan Prasad (1894) 
16 All. 295. 

(б) Pangati Ramarayanimgar v. Maharaja of Ven- 

kata girt (1921) 44 Mad. 301, reversed sec 
(1927) 50 Mad. 180. 

(c) Panaganli Ramarayanimgar v. Maharaja ot 
Venkatagiri (1927) 50 Mad. 180. 54 I. A. 


68; Ram Ralan Lai v. Adilya Prasad, A. I. 
R. (1928) Oudh 273. 

(d) Per Cotton, L. J., In re Raggett, ex- part* 
Williams (1880) 16 Ch. D. 117 ; In re Greg - 
sott, Christison v. Bolam (1887 ) 36 Ch. D. 
223. 

(*) Hughes v. Britannia Permanent Bette fit 
Building Society (1906) 2 Ch. 607; Pledge 
v. White (1896) A. C. 187 ; Vint v. Padeet 
(1858) 4 Jur. N. S. 1122, 44 E. R. 1126. 

(/) Chesworth v. Hunt (1880) 42 L. T. 774. 

(g) Sec commentaries to sec. 60. 

(") Kreglinger v. Nero Patagonia Meat and Cold 
Storage Co., Ltd. (1914) A. C. 25. 
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S. 61 period has expired) has not been made so far in any Indian case. In this country 
the right of redemption is treated as one, whether arising out of contract or otherwise, 
though the expressions used in several sections of the Act lend colour to that dis- 
tinction. The English authorities are not unmindful of this distinction. Neverthe- 
less, those authorities on this subject have been quoted as being of assistance, when 
there is a contract to the contrary. 

Doctrine of consolidation overthrown.— Prior to the passing of the Act, for the 
application of the principle it was necessary that — 

( 1 ) the original mortgages should have been made by the same person and not 
by different mortgagors, 

(2) they must be united under the same title, 

(3) the default lias been made in respect of them all, that is, they are all 
redeemable at the same time, 

(4) the moneys due under them all are legally recoverable, 

(5) none of the mortgages has ceased to exist, 

(6) the equities of redemption have not been separated before the union 
of the mortgages. 

The section was enacted with the object, not of indicating that there might be some 
other restriction on the rights of a mortgagor, but of prohibiting the application of 
the principle of consolidation to this country, except where the parties had by con- 
tract agreed that such consolidation should take place. In England consolidation 
was done away with by section 17 of the Conveyancing and Law of Property Act, 
1881, on which the present section is framed. 

Contrary intention.— The operation of the section could be excluded by the 
parties expressly agreeing that the mortgages should be discharged at the same time 
and not at different times. The rule enunciated in this section applies only if 
and so far as a contrary intention is not expressed in the mortgage deeds or one of 
them. 

A clause excluding sect ion 61 is a reasonable clause to insert in a mortgage, and 
is usually inserted by conveyancers where there is a chance of further transactions 
between tho parties, particularly in the case of builders where there is a likelihood 
of several mortgage transactions occurring between the same parties. The provisions 
of the soction, which is modelled on section 17 of tho Conveyancing and Law of 
Property Act, 1881, are a restriction of the equitable doctrine regarding the consoli- 
dation of mortgages. 

Prior to the passing of the Transfer of Property Act, in the absence of contraot 
tho right of consolidation existed. Since the passing of the Act, the Legislature 
has thought fit that thoro shall be no right of consolidation apart from contract, but 
that it shall be lawful for tho parties to contract that such a right shall exist. The 
ordinary law now being that no consolidation shall be allowed unless there is an 
agreement to the contrary, there must bo a special contract if it is desired to get rid 
of the ordinary law on tho subject, and it must be expressed in clear unequivocal 
language. Where tho plaintiff mortgaged freeholds by a deed which contained no 
provision for excluding the operation of soction 17 of tho Conveyancing Act and 
subsequent thereto, an agreement was made whoreby she made an equitable mortgage 
of other property to the same mortgagee and signed a memorandum to execute at 
any time a legal mortgage with powers and provisions in the form required by the 
mortgagoo, it was hold that this covenant did not enlarge the seourity and that the 
mortgagee was not entitled to demand a legal mortgage containing a clause excluding 
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the operation of the section (t). A mortgage of leasehold property M. made to the S. 51 
defendants contained a provision that the mortgagor shall not he entitled to redeem 
without paying all moneys that might be secured to the mortgagees by any other 
mortgage executed by the mortgagor and the mortgagor afterwards mortgaged 
another leasehold, R., to the same defendants. A day after, the mortgagor gave a 
second mortgage of it to the plaintiffs of which the defendant had notice. He 
subsequently gave two further mortgages of different properties to the defendants. 

In a suit by the plaintiff as second mortgagees to redeem R., it was held that 
defendants as first mortgagees of R. were entitled to consolidate their prior mortgage 
of M. with their mortgage of R. but not the two mortgages subsequent in date to 
the plaintiff’s mortgage (j). And where a mortgagor executed three mortgages in 
favour of three different persons of the same property, the third mortgage including 
other properties in addition, the first, which contained a clause for consolidating 
together with the third, became united in title with the second on the bankruptcy 
of the mortgagor, it was held that the trustee could not redeem the third mortgage 
without also redeeming the first and second ( Ar). Similarly, where the rules of a 
building society provided for consolidation, it was held that a mortgagor covenanting 
to observe the rules, was bound, as he and his solicitor, who had a subsequent 
charge having notice of the covenant, took the risk of consolidation (/). In the 
absence of a special contract between the parties, consolidation of several mortgages 
and amounts under them due in the same decree is illegal (m). Two mortgages 
were executed on six items of property and a third mortgage was executed on the 
siime six items along with two other items, a decree which consolidated the amounts 
flue under all the three bonds and making all the mortgaged properties liable for 
the amount, was held to be contrary to the provisions of Order XXXIV, rule 2, 

Civil Procedure Code, and to section 61 of the Transfer of Property Act, 1882 (n). 

There are a number of cases prior to the amendment of the section in which it has 
been hold, that where a mortgagor seeks redemption the only qualifications of his 
right are that he cannot redeem without paying money due to the mortgagee under 
a separate mortgage or charge upon the same property, even without a contract to 
this effect, or upon a different property if there is a contract to this effect (o). 

Mortgage to one of two or more co- mortgagees. — Where a mortgage is made 
in favour of two mortgagees and a second mortgage of the same hereditaments 
and certain leasehold premises are made in favour of one of them, the right of con- 
solidation does not ariso, the principle being that such a right can only arise when 
the mortgages are vested in one and the same hand (p). 

Mortgage by one of two or more co-mortgagors. — The principle is that one of 
several mortgagors by executing a tacking bond cannot affect the rights of his co- 
mortgagors to redeem. Two mortgagors executed u mortgage on the 7th May 1876, 
and ono of them executed a mortgage on the 12th August 1891 which contained 
a condition that the mortgagor would not redeem it without, at the same time, 
redeeming the earlier mortgage. Such a condition was held to be inoperative, and 

(*> Farmer v. Put (1902) 1 Ch. 954 : Whitley v. 

Challis (1892) 1 Ch. 64. 

0) Hughes v. liritania Permanent liene^t Build - 

*>iH Society (1906) 2 Ch. 607 ; Hopkinson v. 

Holt (1861) 9 H. L. C. 514 applied. 

(A) Re. Salmon ex-partc Trustee (1903) I. K. B. 

147 . 

(l) Andrews v. City Permanent llene r 't Building 
. 4 Society (1881) 44 L. T. 641. 

(m) Parameshwar Pandey v. Raj Kishore Prasad, 

A. I. R. (1925) Pat. 59. 

In) Parameshwar Pandey v. Raj Kish, re Prasad. 


(1924) 3 Pat. 829. 

Adilya Prasad v. Ram Ratan (1930) 5 Luck. 
365, 57 I. A. 173; Janardhan v. Anatit 
(1908) 32 Bom. 386 ; liar Prasad v. Ram 
Chandar (1921) 44 All. 37 ; I.allu Singh v. 
Ram Mandats (1930) 52 All. 281; Khiali Ram 
v. Xatliu Lai (1893) 15 All. 219; Panaganti 
Ramarayaningar v. Maharaja of Ven kataeiri 
(1926) 50 Mad. 180, 54 I. A. 68 ; I aeannath 
v. Jaipal (1933) 55 All. 359. 

Riley v. Hall ( 1898) 79 I.. T. 244. 
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the earlier mortgage was allowed to be redeemed without the subsequent mortgage 
being redeemed at the same time (g). Nor is a mortgagee of a usufructuary mortgage 
executed by two brothers entitled to consolidate with a simple mortgage executed 
in his favour by one of them (r). Two persons mortgaged in 1879. In 1883 one 
of them mortgaged part of the mortgaged property along with others with a 
stipulation to redeem this before the mortgage of 1879. Held covenant void (s). 

Puisne mortgagee. — Although the Act speaks only of a mortgagor seeking 
to redeem, the puisne mortgagee claiming under him must be governed by the same 
rule because his equity cannot be greater than that of the mortgagor himself ( t ). 

Consolidation when clogging the equity of redemption. — Consolidation is dis- 
tinguishable from clogging. The doctrine of clogging, which is a creature of the 
English Court of Equity, prohibits any contrivance or device calculated to impede- 
redemption. But :f a lender should make a further advance to the borrower and 
take a charge upon the property already mortgaged, it cannot be said that he was 
impeding redemption because of a stipulation that the mortgagor shall not redeem 
his mortgage without at the same time paying the subsequent loan (u). Nor 
is it objectionable for a mortgagee to set up subsequent bonds against redemp- 
tion of the first mortgage when there was a special stipulation in the bonds not to 
redeem the mortgage without payment of what was due on them. Such an agree- 
ment. is not a fetter on the equity of redemption ( v ). The doctrine of clogging has 
no application when* the mortgagor pledges his equity of redemption to secure 
further advances. And when a usufructuary mortgage followed by a simple mortgage 
contained a covenant that the usufructuary mortgage should not be redeemed with - 
out redeeming the simple mortgage, the covenant was not a clog on the equity of 
redemption (w). 

Undivided shares. — The principle of the section applies to separate mortgages 
of portions of the same property whether such portion belongs to the same owner or 
different owner as the omission of the word “ property ” from the old section in- 
dicates. But not if undivided shares are mortgaged by different owners by one 
instrument to secure the same debt. 

Conditional redemption gives rise to consolidation. — A mortgage bond contained 
a stipulation that the mortgagors were not to redeem the mortgaged property with- 
out paying an amount due on a bond simultaneously executed in respect of monoy 
due under a decree. Without expressing any opinion, whether the bond created 
a charge, the Court held that redemption was conditional on payment of what was 
due on the bond, although there might be no longer a bond debt in contemplation 
of law still in existence owing to a decree having been passed on it, and that decree 
had becomo barred (x). 


Consolidation — marshalling. — In the event of there being conflict between 
these two rights the right of marshalling is to prevail. By a mortgage dated 29th 
March 1849 Col. Tynto covenanted to repay the sum advanced to one Thomas 
within six months after his father’s decease with interest, and mortgaged his life- 
interest in the real estate and certain policies of insurance. He covenanted to keep 


(q) Taerkeshwar v. Kalka Pathah, A. I. R. (1927) 
All. 144 ; Mahomed Hossain v. Sheo Dar- 
than (1907) 4 A. L. J. 176. 

S Ganapalhi v. Deeru, A. I. R. (1927) Mad. 1039. 
Ganta Iiai v. Kirtanath Rai (1911) 33 All. 393. 
Hughes v. Britannia Permanent Benefit Build- 
ine Society (1906) 2 Ch. 807. 

/«) Noakts v. Rice (1902) A. C. 24. 


(v) Ranjit Khan v. Ram Dkan Singh (1909) 31 

All. 482. 

(w) Muhammad Abdul v. Jairaj Mai (1906) W. N. 

267. 

( x ) Sundar v. Bapuji (1894) 18 Bora. 755;. 

Ranjit Khan v. Ramdhar Singh (1909) 31. 
All. 482. 
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on foot the two policies of insurance already effected and any other assurance on his S. 6 I 
life and to pay to the mortgagee all sums of money expended by him in keeping 
on foot the two policies and any other policies effected as aforesaid within six months 
after his father’s death. The mortgagee was to hold the policy moneys after dis- 
charge of principal, interest and sums expended to keep on foot the policies in trust 
for the mortgagor. The indenture of mortgage contained no power of sale. Thomas 
was the first encumbrancer on the estate in respect of the mortgage of 29th March 
1849 and he had also a charge upon the real estate in respect of subsequent judg- 
ments obtained against Col. Tynte ; but between these two there were several other 
intermediate encumbrancers who had no charge upon the policies. It was held that 
notwithstanding the trusts of the deed, the mortgagee might sell the policies and 
apply the proceeds towards payment of his mortgage debt, but that if he was paid his 
mortgage debt out of the rents of the real estate, the subsequent encumbrancers were 
entitled to the benefit of the policies and that they were not affected by any con- 
solidation of the mortgagee’s debt. Whether it be a judgment debtor simple interest 
debt or whatever other debt it may be, he cannot consolidate it with the secured 
dfbt so as to disappoint the persons who are prior to him in point of time and that 

therefore he could not consolidate his charges so as to ‘oust the intermediate 
encumbrancers ( y ). 


Union of mortgages on different estates after assignment of equity of redemption 
on one of them.— When two mortgages are made by the same mortgagor to different 
individuals on different estates and they become united for the first time in one 
person after the mortgagor has assigned (by way of sale or mortgage) the equity 
of redemption of one of them, the mortgagee cannot consolidate them as against 
the assipiee of the equity of redemption even though both the mortgages were 
created before the assignment (z). 


Election.— The principle of election does not affect the doctrine of consolidation, 
and so where thore were three mortgages between the parties and the first contained 
a clause negativing the application of section 17 of the Conveyancing and Law of 
Pioperty Act, 1881 (corresponding to section 61 of the Transfer of Property Act) 

mft rrrrjr. he,( ! 0ntitled t0 COni3olidato tho mortgages and was considered 
ave lost his right to do so by giving notice under section 20 of that Act 

corresponding to section 69 of the Transfer of Property Act to the mortgagor, to pav 

ff one of the mortgages in order to enable him to exercise the powor of sale, when in 

ZZ' ! T C ° ° l 8U °, h n ° ti00 ’ th6 m ° rtg “ g0r had P re Pa«>d for the payment and tou- 
rer* 3 ; , G / vins notice ° f eni ° rcem,,nt ° f a does no t 

alter the true relation of mortgagor and mortgageee. 

Loss of right.— There cannot be consolidation of two securities one of which 
has ceased to exist. The right of consolidation is lost where the right of the mortga^ 

~ ; t rT ioa loat m by it9 —*"« - <« « » y J ZZZ, 

27S~-.-r g ^ rred by the StatUt ° 0f Limitati °“- aad ‘hat in spite 
due w ^ T m0rtgage that the mortgagor shall pay the money 

takes “tl J I?™ ° harglng the pri ° r mortgago <«)• So also whom a severance 
takes place of the equity of redemption prior to the union of the mortgogos the 


(») 


f eV: ioff (1861) 31 L - J - Ch 177 « 70 

Ha /JZ, V ’ c ° lman (1882) 19 Ch. D. 630; 

BfSLnnZ, Ca D <1894) 3 CH - 498 1 HU * h “ V - 
Britannia Permanent Benefit Building 

Society (1906) 2 Ch. 607. * 


(a) Griffith *. Pound ( 1890) 45 Ch. D. 553. 

(b) In re Raggett ex-parte Williams (1880) 16 Ch 

fmgx&r&er- Ch,istison v - ^ 

(c) Kesar Kunwar v. Kewal Singh (1915) 37 All. 
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S. 61 owner of the mortgages cannot consolidate them against the assignee of the equity 
of redemption (d). 

Mortgagee holding two mortgages on the same property. — The question whether 
provisions relating to consolidation afforded sufficient reason for refusing to allow 
the mortgagee suing on a subsequent mortgage to sell, subject to a prior mortgage 
in his favour, has given rise to conflicting views. It was held by the High Court 
of Madras in Dorasami v. V enkataseshayyar (e) and Nattu Krishnama Chariar v. 
Annangara Chariar (/) that it was not open to a mortgagee to bring a suit to recover 
the debt due under only one of the mortgages and to sell the property under the decree 
subject to his claim under a prior mortgage. In a later case — Radhakrishna Iyer v. 
Muthustvamy Sholagan (g) — the contrary was held. Because of this conflict a re- 
ference was made to a Full Bench (A) which held, that it was open to a mortgagee 
to bring a suit for recovery of his debt by sale of the properties mortgaged to him 
subject to his interest in a prior mortgage in consonance with the decision in Radha - 
krishna Iyer v. Muthuswamy Sholagan ( i ) and Abdul Rakmian v. Mahomed (j). The 
same view has been adopted by the High Courts of Bombay (k) and Calcutta (/) 
though the Allahabad High Court maintains the opposite view (w) following the Full 
Bench ruling in Mala Din v. Kazim Hussain (n). But if the remedies on the two 
mortgages are not concurrent, as when the first mortgage is usufructuary and the 
other simple, the rule does not apply (o). 


Doctrine applicable within certain limits : and against certain persons. — The 
nature of the right of consolidation was briefly explained by Lord Solbome, in 
Jennings v. Jordon (p) where his Lordship said, “ a mortgagee who holds several 
distinct mortgages under the same mortgagor redeemable, not by express contract 
but only by virtue of the right which (in English Jurisprudence) is called ‘ Equity of 
Redemption’ may, w'itliin certain limits, and against certain persons (entitled to re- 
deem all or some of them) ‘ consolidate ’ them, that is, treat them as one and decline 
to bo redeemed as to any, unless it is redeemed as to all. There is no difficulty 
in its application when all mortgages whether originally made to the same mortgagee 
or having come into a single hand by subsequent assignment, are redeemable at 
the sinne tiino by the same person. Its extension to a case in which after that state 
of things has once existed, the equities of redemption have become separated by the 
act of the person in whom they have been combined, though it may, perhaps, be 
open to objection on some practical grounds, rests upon an intelligible principle.” 
The purchaser of the equity of redemption takes subject to all equities which 
affected his vendor. The mortgagee cannot be said to have lost that right to con- 
solidate, because the mortgagor thinks fit to separate the equities of redemption. 
Therefore, where the owner of different properties mortgages them to different 
mortgagees and the mortgages afterwards become united in title, the mortgagee has 
a right to consolidate them and to refuse to be redeemed as to one wdthout payment 
of what is duo to him on all, not only as against the owmer of the properties but also 


M inter v. Carr (1894) 3 Ch. 498; Squire v. 
Pardoe (1891) 66 L. T. 243: Harter v. Col- 
man (1882) 19 Ch. D. 630 ; White v. Hi llacre 
(1839) 3 Y. & C. Ex. 597, 160 E. R. 839. 
(1902) 25 Mad. 108. 

(1907) 30 Mad. 353. 

® 31 Mad. 530. . 

mania v. Balaiubramanta (1915) 38 

Mad. 927. 

(1908) 31 Mad. 530. 

(1902) 2 M. L. J. 188. ....... 

Keshavram Dulavram v. Ilanchhod l aktra 


(1906) 30 Bom. 156; Dhondu v. Bhicaji 
(1915) 17 Bom. L. R. 144. 

Atab Pramanik v. Arif Tarafdar (1914) 19 
C. L.J.590. 

Sundar Singh v. Bholu (1898) 20 All. 322; 
Bhagwan Uas v. Bhawani (1904) 26 All. 14. 


In) (1891) 13 All. 432. 
( o ) kangasami Nadan 


kangasami Nadan v. Subbar ay a (1907) 30 
Mad. 408 : Govind Bhatta v. Narain Bnatta 
(1906) 29 Mad. 424. 

(1887) 6 A. C. 698. 
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as against a person to whom the mortgagor has by one deed assigned the equity of re- 
demption of all the properties, although the assignment is made before the mortgages 
become united in title ( 7 ). In Selby v. Pcnfret (r), the facts were (1) mortgages to 
defendants of Mark Lane property on June 26, 1858, (2) mortgage to Stileman and 
Neale of Herne Hill property on February 1 , 1859, (3) mortgagor on February 9, 
1859 became bankrupt, (4) transfer of Herne Hill mortgage to defendants on Febru- 
ary ie, 1859. Thus the union was after the bankruptcy of the mortgagor. The 
dofendams were allowed to consolidate the two mortgages against the assignees in 
bankruptcy of the mortgagor, and to retain the balance due on the Mark Lane mort- 
gage which was deficient, out of the surplus proceeds of the sale of the Heme Hill 
mortgage. 

Rule not applicable.— The following are some of the instances when consolida- 
tion was refused : — 

L " rher ® the union of two mortgages made to different mortgagees had 
taken place after the assignment of the equity of redemption of both mortgaged 
properties to the same person (s). 

2 Where the first mortgage was to a firm and the subsequent mortgage to a 

member of that firm, in spite of a stipulation in the second mortgage to Leharge 
it, before payment of the first (/). h 

_ i ,, 3 ; The , doo * rine h “ 3 no application when the mortgagor of one property assign, 
ed the equity of redempt.on (here the equity of redemption was separated) and 
afterwards mortgaged another property to the mortgagee of the first (n). 

_ Even whero ‘ 7 ° mortgages on different estates were executed by the same 

mortgagor m favour of different individuals, and before they become united for the 
hmt t mo m one person, the equity of redemption of one of them was assigned by 
way of sale or mortgage, the mortgagee on such fusion could not claim to candidate 
them as against the assignee of the equity of redemption (r). 

of thc same°me‘i C ° n 8 oU< J ati “ n 1,6 aUowed “ ««pect mortgages executed in favour 
and tv, , ga f®° 8 ubsec i uont 3 “bh separation of the equity of redemption («,) 

C, r S ° tT ,h ° m ° rtgage r0nd " i "« the aeetio/™ 

tlve ^ ovou s °. "'hero the new mortgage was in substitution of the old (y). 

6 If the purchaser of one of two equities of redemption desires to nrevent 
consolidation, he has it in his power to redeem any one mortgage where coLolida 
on takes place ; but if for his own convenience he delays doing so, he runs the ime 
as ns assignor ran of the mortgages becoming united by transfer in one hand ( 2 ). 

a m 7 i Th ? 't n ° aUthority or pfmc'pi© upon which a mortgagee can consolidate 
amortgage by three persons, with one by two, in trust for the three. An equitable 


S. 61 


(-7) Pledge v. White (18961 A. C. 187 ; Tweedale v 
Tweedale (1857) 23 Bcav. 341; Vint y 

, . SWW ME 6 !! S" " < i76 *) 

S -r 186 V, 4 L- T 4 314 ' 45 E - R - 1009. 

TW S3E e R ll?'" <laU (,857) 23 Beav * 341 » 
(0 Chholalal v. Mathur Knalram (1894) 18 Bom. 

(«) J“ ni »**v Jo'Aon (1881) 6 A. C. 698 ; Beevor 

4 Eq ‘ 537 conunented 
597* <1838 » 3 V- 4 C ' <=*•> 

(v) Harter v. Coltnan (1882) 19 Ch. I) 630* 
Wh\te v. Hit lucre (1838) 3 Y. be C. Ex . 597 


n P K67i l d i> d . f ? Uo "^ : Deevor v - Luck 

IIS 6 ? „ L ’ V 4 Eq ‘ 537 - disapproved and 

orU ! !! ?L° n the l?round that its auth 
or»ty has been much impaired by the re 

marks of Lord Sclbornc and Lord Black 

"JJ™ l n.Je*ntngs v. Jordon (1881) 6 A C 

698; p tnt v . Pad get (185S> 2 De* G. & J 

3Cb 498 ngU ’’ V - Carr (,894 » 

M Hughes v- Britannia Permanent Benefit Build - 

(1881) 6 A. C. 698. S V Jord ‘ m 

(*) Hughes v. Britannia Permanent /)«-;. u -u 
„ !»/ ( ,9061 2 Ch SOT.' B ' n *‘ *“•" 

(y) Bird v. Wenn (1886) 33 Ch D 215 
(*) Pledge v. White ( 1896) A C. ?98 
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mortgage was made by two partners of a mercantile firm, who afterwards took a 
third partner giving him a share in the equity of redemption. The firm then 
mortgaged their interest in another property, which they held as joint tenants to 
the same mortgagee for a further debt and then became bankrupt. On bankruptcy, 
the lease was determined and the lessor re-entered. The mortgagee claimed to con- 
solidate both the debts, and contended that the second mentioned house could not 
be redeemed without paying both the debts. It was held that when one property 
has ceased to exist there could be no consolidation of the two debts (a). 

8. The mortgagee must hold the mortgages under the same mortgagor; 
it is not enough that the different equities of redemption have got into the same 
hands by assignment (6). 

9. The title of the mortgagees in respect to each mortgage must be shewn 
to be vested in one and the same hand. So, where first, the mortgage was to two 
mortgagees advancing money on a joint accoimt, and afterwards, a mortgage of 
the same hereditaments and certain leasehold premises was made to one of suoh 
mortgagees only, the right of consolidation was denied (c). 

10. The doctrine of consolidation does not apply to a case, wherein one of the 
mortgages sought to be consolidated, there has been no default whatever (d). 

Mortgagee not entitled to the benefit of this section.— The rule in the section is 
enacted for the benefit of the mortgagor and the converse of the proposition does not 

apply (e). 

Charge. — The section has been made applicable to a charge (/). 


62. In the case of a usufructuary mortgage, the 

mortgagor has a right to recover possession 
mortgaged ^^rccotc? of the property together with the mortgage 
possession. deed a7l d documents relating to the mort- 

gaged property which are in the possession or power of the 
mortgagee , 

(a) where the mortgagee is authorized to pay himself 
the mortgage -money from the rents and profits of the 
property, when such money is paid ; 


(b) where the mortgagee is authorized to pay himself 
from such rents and profits or any part thereof a part only 
of the mortgage-money , — when the term, if any, prescribed 
for the payment of the mortgage-money has expired and 
the mortgagor pays or tenders to the mortgagee the mortgage- 
money or the balance thereof or deposits it in Court as herein- 
after provided. 


The section.— A usufructuary mortgagor has the right to recover possession 
together with the mortgage deed and other title-deeds in possession of the mortgagee : 

w 'v’jfrr- muians (18801 16 8 ~ 

«,) Sl£* (IBOm ICh 109. !/) AiHya v R** S 

M RiUyv. Hall (1898) 79 L. T. 244. 365. 57 I. A. 173. 
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(a) 

(b) 

(>) 

(ii) 


"bon the mortgagee has realized the mortgage-money from the rents 
and profits. 

VI hon the term (if any) has expired and the mortgagor pays or tenders or 
deposits in Court. 

the mortgage-money or 

t ho balance thereof. 


S. 62 


(»>) 


(«•) 


Amendment of the section. — The following amendments are made bv Act 20 
of 1929 

la) after the word “ property ” where it first occurs, the words ‘ together with 
the mortgage deed and all documents relating to the mortgaged property 
winch are in the possession or power of the mortgagee” shall be inserted. 

for the words “the interest of the principal money ” the words “ or any 

part thereof a part only of the mortgage-money,” shall be substituted ; 
and 

for the words the principal money ”. where they occur for the second 

time, the words “ the mortgage -money or the balance thereof ” 

shall be substituted. 

NN hen such money is paid. — These won Is in clause (a) with reference to the 

context have been determined to mean “ when such money is paid from the rents 
and profits ” {(/). 

Mortgage prior to the Act.— The principle in sec tion 62 applies to a transaction 
prior to the passing of the Transfer of Property Act as a matter of general law (/»). 

Clause (a). The provisions of this clause refer to a mortgage when t lie debt 
and interest subsist and are to be paid out of the usufruct and where the term of 
the mortgage determines on the satisfaction of the debt and interest. So that 
where a transaction was described as a mortgage, but was in fact a sale of a term 
of nine years to the creditor, who was to enjoy the profits or suffer the loss and pay 
a rent, of Rs. 35 por annum, the document for purposes of stamp duty was hold to be 
a lease with a premium (?'). On the other hand, an instrument described as a lease 
executed in consideration of Rs. 120, empowering the creditor to remain in possession 
for 1_ years, but containing no provision for repayment or payment of rent, was held 
to be a usufructuary mortgage and not a lease (j ). Under this clause the mortgagee’s 
right to recover possession arises no sooner the principal and interest are worked off, 
out of the rents and profits which usually by previous calculation are so fixed that 
the period of regaining possession is ascertained ( k ). When the mortgage debt is 
satisfied out of the usufruct, each of several usufructuary mortgagor is not entitled 
to recover possession of more than his share of the mortgaged property (/). 

Alteration of clause (b).— The clause as originally framed provided for appro- 
priation of the entire rents and profits towards interest. This has been amended by 
extending the clause so as to enable the mortgagee to appropriate the rents and 
profits towards interest in part or principal in part or both in part and with that 
view, the words “ mortgage-money or the balance thereof ” have been substituted 
or “Principal money.” It appears that the words “mortgage-money” are 
wrongly a dded. T ho mortgago-mo noy would be due if nothing were paid to 

(t) Scshayya v. Lahshminarasitnha, A. I. K. 

Mad- 160; Tirugnana v. Nallatamhi 
(1893) 16 Mad. 486. 

(A) 3/o/imi v. Sarat . A. I. R. (1925) Cal. 862. 

W Refer under the Stamp Act (1RS4) 7 Mad. 203 

37 


F. B. 


fj) Refer under the Stamp Act (1898) 21 Mad. 358 
(A) ftrugnatia v. A allatambi (1893) 16 M id 4R6 
(/) I'aktr Baksh v. Sadat Alt (1885)1 “tf 37?: 

f'Obardhan v. Sujan (1894) 16 All. 254 
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S. 62 the mortgagee, but the condition in the mortgage is to appropriate the rents and 
profits in part-payment of the mortgage-money, so that the whole of the mortage- 
money cannot be said to be due. In the report of the Special Committee it is stated 
that the words principal money ” should be changed into “ the balance of the 
mortgage-money ” but apparently the alteration is something different. 

Clause (b). — Under this clause the mortgagee appropriates the whole or part 
of the usufruct towards a portion of the mortgage-money only. The mortgagor 
on the expiration of the period, if any, fixed, in the mortgage deed, becomes entitled 
to recover possession of the mortgaged property on payment or tender of the balance 
of the mortgage-money to the mortgagee or deposits it in Court under section 83. 
A mortgage deed contained a clause for interest at 2% until possession was delivered 
and thereafter contained a stipulation for payment of interest out of the usufruct. 
The clause ran “until I pay up Rs. 5,600 on account of principal with interest to 
the very last pie the mortgagee shall continue in possession and occupation of the 
villages.” Possession was given of the villages mortgaged, which were reduced in 
number by acts beyond the mortgagor’s control and to which the mortgagee acquies- 
ced. The mortgagee having taken the rents and profits in lieu of interest, the 
mortgagor was allowed to redeem on payment of Rs. 5,600 only (m). 

Acquiescence of mortgagee in loss of a portion of his security.— A usufructuary 
mortgagee, if after being placed in possession of his security, is dispossessed of a 
portion by a pro-omptor (n) or by acts beyond control of the mortgagor (o) and the 
offoct is to diminish his security, he cannot in a suit for redemption claim to have 
accounts taken of what the profits of such lost property were and that redemption 
could be decreed only on payment of these profits, in addition to the sum due on the 
mortgage, if he remained satisfied with his security after dispossession and took no 
steps to enforce the amount due or for enhancement of the rents and profits of the 
remaining lands so as to recoup the loss and in fact acquiesced in such dispossession 
and remained content with the remainder of the land in his possession. The result 
is the same when the mortgagee takes possession of a part and allows the mort- 
gagor to retain the residue (p). 

Redemption before the term.— When a term is fixed by contract between the 
parties, the mortgagor cannot redeem before the stipulated period, the principle 
being that redemption and foreclosure are co-oxtensive. Usufructuary mortgages 
are no exception to this principle. The mortgagee is entitled to insist on the term 
which provides for his enjoyment and the mortgagor cannot redeem before the ex- 
piration thereof ( q ). Cases in which it was held that tho period operated only for 
the protection of the debtor are no longer law (r). But whore in a usufructuary 
mortgage, a period was fixed with an option to tho mortgagor to pay the amount at 
an ourlior date and in default, the original period was to continue, a suit filed by 
tho mortgagor subsequent to tho option date but prior to the original period, was' 
dismissed as premature (s). 

(tn) Pariah Bahdur v. GajaJhar Baksh (1902) 24 

All. 521. 29 I. A. 148. 

(n) Khuda Bullish v. Alm un-iiissa (1905) 27 All. 

3 1 3. 

(o) Par lab Bahadur v. Gajadhar Baksh (1902) 24 

AH. 521, 29 I. A. 148. 

(/>) Jhunku Singh v. ChhAkan Singh (1911) 31 

All. 325. 

(< 7 ) Shubratan v. Phanf>al (1932) 54 All. 1041 ; 

Rangayya v. Basana , A. I. R. (1926) Mad. 

594 : Bakhtawar Bream v Husaini Khanum 


(1914) 36 All. 195, 41 I. A. 84 ; Dir Moham- 
mad v. Nagoor Rouiher (1914) 27 M. L. J. 
483. 

(r) D ha great Das v. Parshad Singh (1888) 10 All. 

602 ; Rose Animal v. Rajarathnam Amtnal 
(1900) 23 Mad. 33. 

(s) Aga Mahomedally Deg v. Venkatapayya (1918) 

35 M. L. J. 287; Tirugnana v. Nallaiambi 
(1893) 16 Mad. 486; Seshayya v. Lakshmi • 
narasimha . A. I. R. (1930) Mad. 160. 
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Reduction of mortgage debt.- Notwithstanding the period, it a mortgage.- S. hi 
keeps in his hands from the usufruct, a sum of money belonging to the mortgagor, 
he must apply the same in reduction of the mortgage debt (t). 

Surplus receipts. — By the terms of a usufructuary mortgage, it was provided 
that the annual profits should be taken to be a certain fixed sum, which after pay - 
ment of revenue, should bo appropriated by' the mortgagee towards interest, the 
mortgagor being entitled to redeem on pay r ment of the mortgage-money' in a lump 
sum. It was further provided that the mortgagor should not be entitled to claim 
mesne profits nor the mortgagee to claim interest. The purchaser of the equity of 
redemption sued the mortgagor and mortgagee for possession by' redemption, on 
the ground that the mortgagee failed to pay' the revenue, which was paid by him 
and that the principal and interest had been worked off out of the usufruct and 
there was a surplus due to him. While holding that the purchaser of the equity' of 
redemption was entitled to accounts with annual rests, the Court observed that 
irrespective of any statutory' provisions and in consonance with the rules of equity 
established by a long series of decisions, it has been settled that even a special 
agreement to the effect that the mortgagee shall remain in possession until pay- 
ment of the debt is made in one sum, does not prevent the mortgage from being 
at an end, whenever from the usufruct, the principal and interest has been realized 
by the mortgagee (u). 

Clog. — The section entitles the mortgagor on payment of the mortgage amount, 
to recover possession. Now leases between mortgagor and mortgagee to last during 
the pendancy of the mortgage, are not uncommon nor are they bad in themselves(r). 

But where in the case of a usufructuary mortgage, a lease is made which contemplates 
the mortgagee remaining in possession notwithstanding payment and provides for 
its continuance after discharge of the mortgage debt, though the mortgage and the 
lease may have been affected by two documents, such a provision is a fetter on the 
equity of redemption and the Court will refuse to enforce it («;). But an express 
covenant that redemption shall take place only after the debt is paid off by appro- 
priation of the usufruct, is not a clog (x). 

Remedies of a usufructuary mortgagor. — The right of the mortgagor to redeem 
is recognized by section 60 of the Transfer of Property Act. It does not necessarily 
mean that before a suit for redemption can be instituted, the amount must be tendered, 
for a tender would bo obviously out of the question, where in the case of usufruc- 
tuary mortgage.it is stated that the mortgage-money has been satisfied out of the 
usufruct (y). There are three remedies open to the mortgagor : ( 1 ) he may either 
deposit under section 83 and claim redemption, or (2) tender the amount to the mort- 
gagee and recover possession from him, or (3) he may institute a suit for redemption 
*nd pray for a decree for possession on condition of his depositing in Court the amount 
found due on or before a day fixed by the Court. This section which applies 
to a mortgage which is purely and simply usufructuary', gives the mortgagor a right 
to recover possession when the mortgage-money has been realized, or is paid, 
tendered or deposited in Court (z). 

(*) Aga Mahomedally If eg. v. Venkatapayya 

(1918) 35 M. L. J. 287. 

(y) Hctsingh v. Ifthari Lai (1921) 43 All. 95. 

(s) Panaganli Kamarayaningar v. Maharaja of 
Venkalagtrt (1927) 50 Mad. 180, 54 I. A. 

68 . 


(0 Seshayya v. Lakshtninarasunha . A. 1. R. (1930) 

Mad 100; Parker v. Jackson (1936) 155 
L. 1. 104. 

{«*{?* R V v * Tiuari (1884) 6 All. 303. 

(til v - (1905) 7 Bom. L. R. 772. 

‘ ’ ^nktnedu v. Subbiah (1912) 35 Mad. 744. 
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63, Where mortgaged property in possession of the 

mortgagee has, during the continuance 
,'aged^ro 0 pTtv° m ° rt ' °f the mortgage, received any accession, 

the mortgagor, upon redemption, shall, 
in the absence of a contract to the contrary, be entitled as 
against the mortgagee to such accession. 

Where such accession has been acquired at the expense 

of the mortgagee, and is capable of separate 
Accession acquired in possession or enjoyment without detri- 
o'vnership! transferred ment to the principal property, the 

mortgagor desiring to take the accession 
must pay to the mortgagee the expense of acquiring it. 
If such separate possession or enjoyment is not possible, 
the accession must be delivered with the property ; the 
mortgagor being liable, in the case of an acquisition neces- 
sary to preserve the property from destruction, forfeiture 
or sale, or made with his assent, to pay the proper cost 
thereof, as an addition to the principal money, with interest 
at the same rate as is payable on the principal , or, where no 
such rate is fixed, at the rate of nine per cent, per annum. 

In the case last mentioned the profits, if any, arising 
from the accession shall be credited to the mortgagor. 

Where the mortgage is usufructuary and the accession 
has been acquired at the expense of the mortgagee, the 
profits, if any, arising from the accession shall, in the 
absence of a contract to the contrary, be set off against 
interest, if any, payable on the money so expended. 

Analysis of the section. — A mortgagor upon redemption is entitled to the acces- 
sion : 

(a) When the mortgagee is in possession : 

(b) Has receivod it during the continuance of the mortgage 

(c) In the absence of a contract to the contrary 
The mortgagee need not deliver an accession 

(1) acquired at his expense and 

(2) capable of separate possession and enjoyment without detriment to the 
principal property 

Unless the mortgagor 

(i) dosires to take the accession and 

(ii) pays the expense of acquiring it. 

The mortgagee must deliver the accession 

(1) If such separate possession or enjoyment is not possible 
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Thereupon the mortgagor is liable 

(i) to pay the proper costs thereof 

When such accession was made 

(i) for the preservation of the property from destruction, forfeiture, or sale, or 

(ii) with his assent. 

Such costs are debited to the mortgagor by being added to the principal money at 
the same rate of interest or at 0% where no rate is fixed. 

The profits arising from the accession are credited to the mortgagor and where 
the mortgage is usufructuary against interest on such costs, when the accession 
hftB been acquired at the exponse of the mortgagee. 

Amendments to the section.— The only addition to the section is the words. 

“ at the same rate of interest ” empowering the mortgagee to claim interest at the 
same rate as on the principal and where no rate is fixed at 9% per annum. 

Section defective. — The last paragraph is defective. The word used is “^pense ’ 
while a distinction is made in paragraph 2 between ‘‘expense and “cost. lie 
former relates to accession capable of separate possession or enjoyment t le a t 
to accession not capable of separate possession or enjoyment. On the latter, 
interest is allowed, while on the former no interest is allowed. Further, a usufructuary 
mortgage may consist in the profitR being appropriated towards interest a one 
in payment of the mortgage-money or partly in lieu of interest or partly in payment 
of the mortgage -money, so that there may bo a surplus loft after payment of inte- 
rest. As to what should be done with it, the Act is silent. Again it is not made clear 
that no interest is payable on expenses incurred for accretions capable of separate 

possession or enjoyment. 

Retrospective effect.— The section is not retrospective (a). 

When accession received.— The section requires the accretion to be made 
during the continuance of the mortgage. If made after the mortgaged proper > 
lias been sold pursuant to a decroe for sale, the accretions do not enure to the inort 
gagee or accretion purchaser, but belong to the mortgagor as the moitgage was 
extinguished at the time of accretions (b). 

What are accessions.— The section deals with the rights and liabilities of the 
mortgagor and mortgagee inter se in the event of accretions to the mortgage pro 
perfcy, while the mortgagee is in possession. Sections 6.1 and 70 aro correlate o, or 
while the former deals with the increase in value of the mortgaged property con- 
sequent on such accretion, the latter deals with the enhancement of the security. 
The property retains its identity notwithstanding any casual increase or 
decrease and is as an aggregate, both a security to the mortgagee anti subjt ct t( 
redemption by the mortgagor. Accessions are additions to the mortgaged pi«port\ 
whether by natural causes or physical additions. The former has been dealt 
with in para 1 and the latter in para 2. No expenses are incurred in the cas ® of 
natural acquisitions, whilst in the other case the mortgagee is put to expense. Tho 
first paragraph also includes additions to the mortgaged property made by the 
mortgagor at his expense. The mortgagee is given the choice to receive or reject 
tho accretions in para 2, if capable of independent enjoyment and possession. 
If he elects to receive them, he is put on terms as to payment of expenses incurred 


fa> S see. 63 of Act 20 of 1929. 

(h) Kafmiah Stvananjiah v. Sitiay Goudar (1921) 


i 


41 M. L. J. 490 


. 63 
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in respect of the accretions. If the acquisitions are not capable of being indepen- 
dently enjoyed, the accessions follow the mortgaged property and the mortgagor is 
subjected to payment of expenses in case the acquisitions were necessary for the pre- 
servation of the property from destruction, forfeiture or sale or made with the mort- 
gagor’s consent. Again the mortgagor’s right to accession in para 1 is in the absence 
of a contract to the contrary, while accessions in para 2 are not made subject to any 
such reservation. Accessions referred to in para 1 are further distinguished from those 
in para 2, in that the former are without the intervention of the mortgagee, while the 
latter are acquired by the mortgagee. The section comes into operation only when the 
mortgagee is in possession and the accretion is made during the subsistence of the 
mortgage. Sections 63 and 70 must be read together. The accession need not be 
made by the mortgagee as such. If he acquires the holdings of tenants, it will be 
an accession to the mortgaged estate. It is not open to a mortgagee to refuse to 
deliver the accession on any grounds. He is entitled to the costs incurred by him. 
if they are accessions within the meaning of section 63 of the Transfer of Property 
Act (c). An obligation in the nature of a trust is created, the mortgagee being obliged 
to hold the advantage for the benefit of the mortgagor (d), and it is within this latter 
rule that a mortgagor claiming acquisition made by the mortgagee for his benefit, 
must bring his case (<?). No question arises under the section when the mortgagee is 
not in possession. 

In the absence of a contract to the contrary. — The section applies where nothing 
is said in the mortgage deed. 

Alluvion. — This is an imperceptible increase. According to Bengal Regula- 
tion, XI of 1825, land is said to be acquired by alluvion, when it is acquired so gradu- 
ally that one cannot say how much is added at any particular moment of time. 
But if by the violence of a river or whatever may be the accident to which it is expos- 
ed, a portion is added to the adjoining land, the added portion continues to be the 
property of the original owner (/). The ordinary rule of acquisition by prescription 
does not apply in the case of gradual accession, but each accretion as it occurs, comes 
under the same title as that upon the land to which it is made, is held (ff). Where 
land after submersion becomes a derelict, no title can be made against the true 
owner so long as it remains submerged (h). In Madras though there is no regulation 
similar to the Bengal Regulation, similar principles are made applicable (?'). 

Expense of mortgagee. — The mortgagee is entitled to his expenses incurred in 
respect of accessions within the meaning of this section (j). If the accessions are 
capable of separate possession or enjoyment and the mortgagor bo desirous of 
taking them (k), no interest can be claimed on these expenses. 

Capable of separate possession or enjoyment. — Section 63 does not contemplate 
(Jovcmment waste land adjoining a mortgage holding and brought under cultivation, 
us coming within the category of accretions (/). Neither is an extension into adjoin- 
ing Government land made by the mortgagee such an accretion (m), nor are large ex- 
tensions made into waste and adjoining lands, accessions. But holdings of occupancy 


(n Hahinatullah Peg v. Yusuf Ali (1912) 10 A. L. 
J. 1124. 

d) See. 90, Indian Trust Act, II of 1882. 
r) Sorabjee v. Duarhadas (1932) 34 Bom. L. It. 
1310, 59 I. A. 366. 

(/) Kai Krishan Chandra v. Saidan liibi (1906) 
28 All. 256 ; Lopei v. Miuldun Mohan. 
Thakcor (1870) 13 M. I. A. 467 ; Harsuhat 
Singh v. Syud I*oalf AH (1874) 14 Rciifl. L. 
R. 288. 2 I. A. 28. 

It) Debt Hahhsh Singh v. Tribhmran Singh (1897) 
19 All. 238. 


(A) Secretary of State for India v. Krishnamoni 
Gupta (1902) 29 Cal. 518. 

(*) .5fi Halusu v. The Collector of Godaveri Distriet 
(1899) 222, Mad. 464, 26 1. A. 107. 

(j) Rahmatullah lieg v. Yusuf Ali (1912) 10 
A. I- J. 124. 

(At Mnssl. Kcthi v. Dinabandhu Tatnaik (1909) 
10C. L. J. 83. 

(/) Mating Shire On v. Ponniah Muda/iar, A. 1. R. 
(1923) RauR. 127. 

(»i) Mating Shire On v. .V. K. Ii. P. Mudaliar 
A. 1. R. (1924) Ranu. 131. 
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tenants ejectedfor arrears of rents, the mortgagee obtaining possession thereof ; acqui- S 6 < 
sition by co-owner in rapacity as mortgagee (/i); foreclosure of a conditional mortgage 
of a tenant’s holding by a usufructuary mortgagee after his own mortgage (o), are 
accretions. The mortgagor may refuse to take these accessions but if lie elects to 
take them, he must pay the expenses though without interest. But if he once fails 
to make a claim to these accessions anil allows the mortgagee to remain in possession 
after redemption, he cannot subsequently come forward to make a claim ( p ). An 
Oudh Talukdar granted a usufructuary mortgage of a portion of his taluk, in 
respect of which, there existed certain subordinate birt tenures. The mortgagee 
having subsequently acquired these birt tenures by purchase, did not, as he might 
have done, keep them alive as distinct sub-tenures, but treated them as merged in 
the taluk. The mortgagor many years after, brought a suit for redemption, when the 
question arose, whether upon repaying the sum expended by the mortgagee in the 
purchase of the birts, in addition to the amount due on the face of the mortgage 
deed, the plaintiff was entitled to the possession of the estate as then enjoyed by the 
mortgagee ; or whether the latter was entitled to retain the birt rights and interests 
purchased by him as an absolute under-proprietory tenure in subordination to the 
talukdar, and to have a sub -settlement on that basis. Held that the plaintiff 
on repayment of the original mortgage debt, and on reimbursing the defendant the 
sum expended in purchasing the birts, was entitled to re-enter on the estate with all 
the rights and privileges enjoyed by the latter ( 7 ). The judgment reads : “ Their 
Lordships are not prepared to affirm the broad proposition that every purchase by a 
mortgagee of a sub-tenure existing at the date of the mortgage, must be taken to 
have been made for the benefit of the mortgagor, so as to enhance the value of the 
mortgaged property, and make the whole, including the sub-tenure, subject to the 
right of redemption upon equitable terms. It may well be that when the estate 
mortgaged is a zemindari in Lower Bengal, out of which patni tenure has been grant- 
ed or one within the ambit of which there is an ancient mokurari istimrari tenure, a 
mortgagee of the zemindari, though in possession, might purchase with his own funds 
and keep alive for his own benefit that patni or tnokuraru. In such cases the mor- 
gagee can hardly be said to have derived from his mortgagor any particular means 
or facilities for making purchase, which would not be possessed by a stranger, and 
may therefore be held entitled, equally with a st ranger, to make it for his own benefit. 

In such cases also the patni, if the patnular failed to fulfil his obligations, would not 
be resumable by the zemindar and the zemindari would always have been held 
Bubject to the mokurari 

The mortgagor desiring to take the accession. — "Under this section the mortgagor 
becomes entitled to claim the accession upon redemption; that is to say, at the 
time of repayment, he must make a claim for the accretion ami on expiration of the 
mortgage, tender to the mortgagee not only the amount payable under section 60 
of the Transfer of Property Act but the expenses or costs, as the case may be, 
incurred by the mortgagee in making accessions. If the mortgagor never treated 
the land as accession nor made any claim thereto nor offered to pay to the mort- 
gagee the expenses of acquiring the accessions but allowed the mortgagee to 
remain in possession of the land as occupancy raiyat, he cannot subsequently 
come forward and claim the accessions (r). 

(*») Ram Iirich Vara in Singh v. Ambika Prasad Pat. 572. 

Singh (1913) 17 C. \V. N. 586; Dildar v. (<7) Raja KishendaR Rain v. Raja Mumtat Ah 

Shuhr-ullah (1924) 46 All. 152. Khan (1880) 5 Cal. 198, 6 1. A. 145. 

(«■> Musst. Kethi v. IJinabandhu Patnaik (1909) (r) Ram Lagan v. .1/ary Coffin, A. I. K. (1926) 

»0C L. J.83. i Pat. 572. 

IP) ham Lagan v. 1/arv Coffin, A. I. R. (1926) 
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nent well on the agricultural land in possession of a mortgagee, is not capable of sepa- 
rate enjoyment and when it was constructed without the assent of the mortgagor 
and was not necessary to preserve the property from destruction, the mortgagee 
was not liable for the costs ( s ). So when it was found that separate possession and 
enjoyment of a grove, planted by a usufructuary mortgagee, was not possible with- 
out detriment to the principal property, and the grove was not necessary to preserve 
the property from destruction, forfeiture or sale nor was it planted with the consent 
of the mortgagor, the latter was held entitled to obtain delivery without payment of 
the costs ( t ). The construction of a well made with the assent of the mortgagor re- 
quired for the irrigation of the mortgaged land and which had been ruined by 
the inundation of a river, falls within the purview of the section (u). 


Acquisition not necessary for the preservation of the property from destruction, 
forfeiture or sale. — Where separate enjoyment is not possible, the rule laid down 
by the section is that accession should be delivered with the property. The mortgagor 
is liable to pay costs in two cases only. First, for accession necessary for the 
preservation of the property, and secondly, when made with the mortgagor’s 
assent. Fruit trees are not clearly capable of separate possession, apart from 
the land on which they stand ( v ). A mortgagee planted a mango-grove of 110 
large trees of 30 years of age over an area of 1 bigha 8 biswas of mortgaged 
land during the continuance of the mortgage. The accession was not capable 
of separate enjoyment, as it was not practicable to remove the trees without 
detriment to the soil nor was the grove necessary for the preservation of the 
property from destruction, forfeiture or sale, or made with the consent of the 
mortgagor. It was held that the mortgagor on redemption was entitled to 
the grove without payment of compensation (tv). In such a case it is open to 
the mortgagee to cut down and remove the trees (x), and so in the case of 
a guava grove (y). The question whether a grove is capable of separate enjoyment 
was approached from the point of view that there are two uses of the grove. A 
grove involves the right to maintain the trees on the spot. It also includes a right 
to remove the timber. One is capable of separate enjoyment, the other not. If the- 
owner of the grove wants to enjoy it with the trees standing on the spot, he cannot 
enjoy the trees as apart from the land. On the other hand, if he wants to cut down 
the trees, he can separately enjoy the timber. The person occupying the grove may 
say that he will not enjoy it as a grove but will enjoy the timber. In the latter 
ease, it would be open to the mortgagee to remove the timber, if the mortgagor is 
not willing to pay for the same (z). The construction of a permanent well by a mort- 
gagee in possession of agricultural land without the consent, express or implied, of' 
the mortgagor, and not necessary to preserve it from destruction or deterioration, 
but which has increased the value of the land, does not render the mortgagor liable 
to pay the costs of its construction (a). When a house has fallen down, it is 
impossible to presorve it from destruction ( b ). 


Is) Rajaram v. I'illial Rao (1914) 10 Nag. L. R. 
166. 

(/) Zubeda liibi v. Sheo Charan (1900) 22 All. 83. 
(i*) Durga Singh v. Saurang Singh (1895) 17 All. 
282. 

(>■) Sageshar Rai v. Sand ImI (1928) 48 All. 70; 
Ma /:. v. Mating Po Ko, A. I. R. (1930) 
Kang. 83. 

(t o) Sageshar Rai v. Sand Lai (1925) 23 A. L. J. 
915 ; Zubeda Hibi v. Sheo Sharan (1900) 22 


AU. 83. 

( x ) Ram Brichh Singh v. Chakauri Singh, A. I. R. 

(1925) All. 748. 

(y) A lodhya v. Indra, A. I. R. (1929) All. 33l>. 

(:) Parmanand v. Mata Din (1925) 47 All. 582; 

Raghunandan Rai v. Raghunandan Pande- 
(1921) 43 AU. 638 

(a) Rajaram v. Vithal Rao (1914) 10 Nag. 

L. R. 166. “ 

lb) Kallu v. (ianesh, A. I. R. (1929) All. 348. 
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Made with his assent.— This implies that when the mortgagor's assent isobtained, 
it is not essential to prove that it was made for the purpose of preserving the property 
from destruction, forfeiture or sale. Assent, if obtained by a separate document, 
does not need registration. Mere consent to the work being done, would not make 
the mortgagor liable, unless given under circumstances making it equivalent to a 
promise to reimburse the costs to the mortgagee (c). Where the mortgagor lias 
assented to the mortgagee planting a grove, the mortgagor must make compensa- 


tion ( d ). 

Proper costs thereof. —The section makes the mortgagor liable for the expense 
of accretions to the mortgaged property, if they are not capable of separate posses- 
sion or enjoyment and the mortgagor desires to take them. Also for costs of ac- 
cession not capable of separate possession or enjoyment, provided they were neces- 
sary to preserve the property from destruction, forfeiture or sale, or were made with 
the assent of the mortgagor (e). In allowing such costs, the Court must guard against 
extravagant and unfounded claims and should inquire strictly into the bo.ia-juhs 
and fairness of the claim in each particular case (/). 


Interest.— The mortgagee is entitled to claim interest on costs incurred in respect 
of accretions made with the mortgagor’s assent or necessary to preserve the property 
from destruction, forfeiture or sale («,). If the mortgage deed provides for compound 
interest, the mortgagee could not claim such under this section. The interest ls 
what is fixed between the parties: otherwise 0° o per annum. No interest is 
allowed on accretions capable of separate possession and enjoyment. 

Profits, if any.— The rule, with regard to application of profits which the acces- 
sion yields, is that it shall be credited to the mortgagor. 

Rates and cesses.— If the amount spent he on accessions as defined bv the 
section, the mortgagee is not only entitled to in orest but also to rates and cesses 
paid by him therefor. These would bo proper costs (h). 


Usufructuary mortgage.— In the ease of a usufructuary' mortgage the rule is 
that the profits arising from accession, shall be sot -off against interest, if any, payable 
on the moneys so expended ; that is to say, under this rule, the mortgagee is entitled, 
in the case of accretions, to interest on moneys spent. The rule does not mean that 
profits should be set-off against any particular rate of interest, but that the whole 
shall be deemed to be taken for interest. It, however, says that the profits shall 
be set off against interest, if any, payable on the money so expended. The Act is 
silent as to what is to be done with the profits, if there be no interest payable or if 
the profits exceed the interest payable according to the mortgage deed. 

Where the Transfer of Property Act does not apply. —After a village was mort- 
gaged, additions were made to it by survey officers and the question for deter- 
mination was whether on redemption, the mortgagor was entitled to obtain pos- 
session of the village with or without those additions. West J., held that the 
boundaries not having been precisely laid down by topographical references in the 
mortgage, the additions passed with the village (i). Trees purchased by mortgagee 
in possession are accretions (J). 


(c) Arunachella Cheiti v. Sithayi A mmol (1896) 
19 Ma<l. 327 ; Rajaratn v. I 'ithal Ran (1914) 
10 Nag. L. R. 166. 

(</) Pannanand v. Mata Dm (1925) 47 All. 582. 

\ e ) Nijalingappa v. Chanbasawa (1919) 43 Bom. 
69; Durga Singh v. Xaurang Singh (1893) 
17 All. 282. 

(/) Nijalingappa v. Cluinbasaica (1919) 43 Horn. 
69: Qasun But v. BhagtcauJeeu A 1. K 


(1930) Otitlh 337. 

(g) Rahmatullah Beg v. Yusuf Alt (1912) lo A. L. 
J. 124. 

(hi Rahmalullah Beg v. Yusuf Aii (1912) 10 A. L. 
J. 124. 

(i) SaJashiu Anant v. X’lihal Anant (1874) 11 

Bom. 11. C. 32. 

(j) Hakshiram v. Darku (1873) lo Bom. 11. C. R- 

369 


S 63 



586 


THE TRANSFER OF PROPERTY ACT. [CHAP. IV. 


S. 63 


When the section does not apply. — The section hns no application when there 
is a contract to the contrary. Again section 63 lias no application where the 
accession has not been made by the mortgagee in his capacity as such. If therefore 
a mortgagee during the continuance of the mortgage, purchases an absolute occu- 
pancy tenure for himself, he is entitled to treat it as his separate property, for he 
acquires it just as any stranger or even the mortgagor himself could have acquired 
despite the mortgage. An acquisition, made during the continuance of the mort- 
gage by the mortgagee, may be kept for his own benefit and distinct from the 
mortgaged property, though the mortgagee may have treated it as an accretion to 
the mortgaged property (A). 

Mortgagee also co-owner. — The section applies when the mortgagee holds the 
property both as co-proprietor and as mortgagee. The plaintiff’s share in a mehal 
was mortgaged to the co-proprietors, who during the subsistence of the mortgage, 
bought in some of the raiyati holdings of the mehal from the tenants, and obtained 
possession thereof and separated them from those in possession of the tenants. 
Hold, on redemption the plaintiff was entitled to get khas possession of the lands 
to the extent of his share in the mehal , on payment of the proportionate share of 
the expenses incurred in acquiring them (/). 


The appellants were mortgagees of certain shares in a patti of four annas. 
Subsequently, (it is not clear whether after or before redemption) the mortgagees 
purchased a small share (pies 6) out of the patti. The mortgages were redeemed. 
After the mortgage, the appellants obtained possession of certain plots of land. 
Presumably this possession was obtained as mortgagees and on behalf of the mort- 
gagors. On redemption the mortgagees refused to give up the land of which they 
were in possession as mortgagees, on the ground that they were co -sharers in the 
land and were entitled to keop possession as co-sharers. This contention was 
not upheld. The mortgagees wore bound to hand over the land of which they got 
possession in their capacity of mortgagees and in no other capacity, and a decree 
for joint possession was made (w). 


Tenancy lands. — Acquired by mortgagee in possession by virtue of an ejectment 
decree are accession and the mortgagor is entitled to such lands on redemption on 
payment of the expenses of acquisition (n). 


Temporary structure. — Such a structure is not an accession (o). 

Auction purchaser. — Being a representative of the mortgagor, if he builds a 
house on the proporty, ho comes within the rule in soction 70 and not this section (p). 

“ Khotl ” land. — Occupancy rights acquired by a mortgagee without the 
consent of the khol in lands, whethor khoti nishat or khoti khasf/i, are accretions (?). 

Mortgagee cutting down trees. — A mortgagee commits waste by cutting down 
trees on the mortgage property (r) but not if the trees were planted by him ( s ). 

Planting of trees. — The Allahabad High Court hns doubted whether the planting 
of trees is an accession within the moaning of the soction, unless it be a stop taken 
to preserve the property, for example, to prevent erosion by water (t). 


( k ) Maheshwar Prasad v. Habu Ham. A. I. U. 
(1921) I’ut. 93. 

(/> Ham llrich Sarain Singh v. Amhika Prasad 
Singh (1913) 17 C. W. N. 588. 
lei) Dildar v. Shukr-Vllah (1924) 46 All. 152. 

(*i) Ham Hai v. Maheshwar Prasad, A. I. R. 
(1925) Pat. 336. 

(o) Nannu Mai v. Ham Chandra (1931) 53 All. 
334. 


(/>) Xannu Mai v. Ram Chandra (1931) 53 All. 
334. 

(7) Kondu Ramji v. Mahadev Oobal (1932) 34 
Bom. L. R. 855. 

(r) Haghunalh v. Ashraf Husain (1879) 2 All. 252, 
soc. 78 (c) of the Act. 

s) Ramchandra v. Shripali (1926) 50 Bom. 692. 
1) Ajodhya v. Indr a, A. 1. R. (1929) All. 330. 
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SECS. 63-63A.] improvement to mortgaged property. 

Sections 63 and 70. — The distinction between the two was discussed at length S' 
by a Full Bench of the Allahabad High Court 00- 

Sections 63 and 72.— Under section 63 the mortgagor is liable, in the case ot 
acquisition necessary to preserve the property from destruction, forfeiture or sale 
to pay the proper costs which shall bo added to the principal money at the rate of 
interest payable on the principal, or when no rate is fixed, at the rate of 0 () per 
annum. Section 72 empowers the mortgagee to spend money as is necessary 
under sub-clause <b) for the preservation of the mortgaged property from destruc- 
tion, forfeiture or sale and to add such money to the principal money at the rate 
payable on the principal, and when no rate is mentioned at the rate of 9 0 per 
annum. So far both sections 63 anti 72 are identical but proviso to section <1 
enacts that the expenditure of money under sub-clause (b) shall not be deemed o 
bo necessary, unless the mortgagor has been called upon and has failed to take 
proper and timely steps to preserve the property. It is difficult to understand why 
this distinction has been made in section 72, when the two sections are otherwise 
identical. It seems that the mortgagee may escape liability under the proviso v 

relying on section 03. 

Section 63 deals with the rights ami liabilities of the parties when mortgagee 
is in possession. The latter part of paragraph 2 of section 63 gives the mortgagee 
right to claim costs unconditionally, where the acquisition was necessary to preserve 
the property from destruction, etc., while section 72 (b). which authorizes the mort- 
gagee to spend such money as is necessary to preserve the property from destruc- 
tion, etc., subjects the mortgage to a condition, as in proviso to section 72 to call 
upon the mortgagor to make the expenses. 

Rebuilding by mortgagee.— Where the mortgagees put up a valuable building in 
place of a katcha house which had fallen on the site, it. was held an accession capa e 
of separate enjoyment without detriment to the principal property (»)• In a ater 
•case the same Court held that section 63 only allows the mortgagee to recover the 
price of accession necessary to preserve the property. W hen a house has fallen 
■down it. is impossible to preserve it from destruction. The only remedy for the 
mortgagee is under section 68 (tr). 

63 A. (1) Where mortgaged- property in possession 

of the mortgagee has during the continuance 
J%%rg&r,y. of the mortgage, been improved the mart- 

gagor, upon redemption , shall , m the absence 
of a contract to the contrary , he entitled* to the 'improvement ; 
and the mortgagor shall not , save only in cases provided foi 
in sub-section (2), be liable to pay the cost thereof. 

(2) Where any such improvement was effected at the 
cost of the mortgagee and was necessary to preserve the property 
from destruction or deterioration or was necessary to prevent 
the security from becoming insufficient , or was made in com- 
pliance with the lawful order of any public servant or public 


(«) Nannu Lai v. Ram Chandra (1931) 53 All 
334. 

Gobi Lai v. Abdul Hamid. A. I. R *19281 All 


381 ; Rufina v. Champa (1915) 37 All. 81 
(ir) Kallu v. Ganesh 9 A. 1. R. (1929) All. 348. 


. 63-63A 
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the contrary, be liable to pay the proper cost thereof as an 
addition to the principal money with interest at the same 
rate as is payable on the principal, or, where no such rate is 
fixed, at the rate of nine per cent, per annum, and the profits, 
if any, accruing by reason of the improvement shall be credited 
to the mortgagor. 


Insertion of a new section. — This section has been added by the Amending 
Act, 20 of 1929, as there was no express provision in the Act allowing a mortgagee 
to make improvements on the mortgaged property. Absence of such a provision 
led to a conflict of judicial opinion. 


Analysis of the section. — Improvements to mortgaged property : — 

When mortgaged property is in possession of the mortgagee 
The mortgagor is entitled upon redemption 
In the absence of a contract to the contrary 

To improvements made during the continuance of the mortgage. 

The mortgagor is not liable for costs unless : 

Such improvement was effected at the cost of the mortgagee and 

(i) was necessary to preserve the property from destruction or deterioration 

or 

(ii) was necessary to prevent the security from becoming insufficient, or 

(iii) was made in compliance with the lawful order of any public servant or 

public authority. 

Costs when allowed are to be added to the principal money at the same rate of in- 
terest or at 9% when no rate is fixed. 

The profits accruing by reason thereof to be credited to the mortgagor. 


Previous law. — Prior to the addition, the Courts disallowed charges for improve- 
ments as not provided for by the Act (x) unless the case came within either section 
63 or section 72. The Bombay High Court, following the English cases ( y ), sanc- 
tioned them within narrow limits (z), holding that a mortgagee was entitled to 
reasonable and proper costs of lasting improvements, not extravagant but bona fide 
and fair («). while the Allahabad High Court allowed it on the footing that it was 
incurred to retain income derived from the property (/»)• But where a mortgage, 
made by a certificated guardian of a minor without the order of a Court, was im- 
peached by him on attaining majority, though the mortgage deed authorized 
improvements and now construction, which woro so extravagantly made as to make 
redemption prohibitive, the same Court refused to apply oither section 61 or 63 
of the Transfer of Property Act or section 64 of the Contraot Act. The mortgagee’s 
conduct precluded the Court from granting equitable relief and he had to remove 


(r)' Channnt i Lai v. lihajan Lai , A. I. R. (1924) 
All. 47 ; Rupan v. Champa (1915) 37 All. 81 ; 
Arunachella v. Sithayi (1898) 19 Mad. 327 ; 
Ramappa v. Yellappa (1928) 52 Horn. 307. 
(v) Satultm v. Hooper (1843) 6 Hcav. 246, 49 
F. R. 820; Shepard v. Jones (1882) 21 Cli. 
D 469: Henderson v. Astwood (18941 A. (\ 


150. 

(z) Xijlingappa v. Chanbasawa (1919) 43 Bom. 
69 ; Dnyanu v. Fakira (1921) 45 Botn. 1301. 

(a) Xijlin^appa v. Chanbasawa (1919) 43 Bom. 

69 : Dnyanu v. Fakira (1921) 45 Bom. 1301. 

(b) A tuba Prasad v. Wahid ullah (1922) 44 AU. 
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the materials (c). A mortgagee is not entitled to make improvements and thus $§ 63A-64 
to compensation for kacha kolha erected by him on the site ( d ). 

Present law. — Not desiring to leave it to the Courts to decide what improve- 
ments are reasonable in each case, the Indian Legislature lias laid down a uniform 
and definite rule as to the circumstances under which a mortgagee can charge for 
improvements made by him. 

In the absence of a contract to the contrary. — Throughout the section the right 
of private contract has been guarded. The parties usually stipulate that in the 
event of destruction of the property by fire, the policy moneys recovered should 
be utilized either in discharge of the debt or in reinstating the property at the 
option of the mortgagee. 

English Law. — The three English cases, on which the present section is framed 
lay down that : — 

1. A mortgagee will be allowed the cost of doing what is essential for the 
protection of the mortgagor’s title but not for increasing the value of the 
property so as to make it utterly impossible to redeem, thus “improving 
the mortgagor out of his estate ” (e). 

2. The mortgagee is entitled, when lie has reasonably expended money in per- 
manent work (/). 

3. 'The cost of improvements is allowed when it is admitted that they were 
lasting, necessary and proper and added to the value of the premises (r/). 

64, Where the mortgaged property is a leasts 

and the mortgagee obtains 

iease. newal ° f mortgat:cd a renewal of the lease, the mortgagor 

upon redemption, shall, in the absence of 

a contract by him to the contrary, have the benefit of the 
new lease. 


For a term of years. — These words which appeared in the old section have been 
omitted by the Amending Act, 20 of 1929. 

Sections 64 and 71. — Both these sections deal with leaseholds and not with the 
leasing of freeholds. 


Sections 64 and 72 (e). — Section 64 deals with a mortgagee in possession. 
Section 72 (e) provides for expense of a renewal of a lease also. Section 64 says 
mortgagor upon redemption ” shall have the benefit, which means mortgagor 
w in possession. Section 72 (e) is confined to a renewable leasehold. There may 
a lease not renewable and yet the mortgagee may obtain a renewal. 


New term. — As between mortgagor and mortgagee each owes a duty to the 
°t er in respect of the mortgaged property ; and in cases of one being able, by virtue 
0 position, to obtain a renewal of a mortgaged lease, there are obvious reasons 
^y it should be held against him, at any rate as a rule, that the renewed lease 
° be trea ted as engrafted on the old lease and as forming part of the mortgaged 

(S p“,*c <! 930 ' 52 All. 831. 


P„i c.- ovc All. BS1. 

w£ ngh v. Iihola Singh, A. I. R. (1934) Lab. 
(') SandJn v. Hooper (1843) 6 Beav. 246, 49 


E. R. 820. 

<f) Shepard v. Jones (1882) 21 Ch. D. 469. 
g) Henderson v. Astwood (1894) A. C. 150. 
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security. In Rakestraw v. Brexver ( h ) the mortgagee of a renewable term procured 
from the original landlord a new term to commence from the expiration of the old 
one, and it was held that the additional term came from the old root and was of the 
same nature, subject to the same equity of redemption, “ else hardships might be 
brought upon mortgagors by the mortgagees getting such additional terms more 
easily as being possessed of one not expired and by that means worming out and 
oppressing a poor mortgagor.” The Privy Council has observed that section 64 
may be said to give statutory effect to the rule in the above case and express 
provisions are made to provide for this particular acquisition by a mortgagee instead 
of leaving it to the general provisions of section 90 of the Indian Trust Act ( i ). 
Treating acquisition by a mortgagee as accretions to the mortgaged property or 
substitutions for it, the same tribunal recognized the absolute right of a mortgagor 
to a renewed lease as distinguished from his qualified right to sub-tenures existing 
at the date of the mortgage on the ground mentioned in section 90 of the Indian 
Trust Act (j). 

Presumption on renewal. — There are cases in which presumption of personal 
incapacity to retain the benefit is one of law and cannot be rebutted as, for instance 
a trustee (k) or tenant for life towards those in remainder (/). But there is another 
class of cases in which there is no presumption of law but at most a rebuttable pre- 
sumption of fact. In this case apparently are mortgagees (m), joint tenants (n), 
and partners (o). Prima facie a mortgagee cannot renew for himself. He cannot 
hold the accretions any more than ho can hold the term itself, free from the right 
to redeem. As observed by Romer, L. J. in re. Biss , Biss v. Biss (1903) 2 ch. 
40, the principle underlying all the cases seems to be this : all persons interested 
in a lease have something in the nature of a special advantage over others, which 
the Court of Equity will recognize ; and if one of those persons tries to avail himself 
of that interest by getting the benefit of a renewal for himself, the Court will say 
that he must hold it for the benefit of all. It may be laid down as a general rule, 
observed Lord Bathurst in Rawe v. Chichester ( p ), that whoever has a lease has an 
interest in the renewal. When renewed it is a continuation of the old lease. If 
trustees and mortgagees obtain renewal, the new' lease is always subject to the 
trusts and limitations, of the old lease. The new lease is an “ ingraft ment ” on the 
old. A person jointly interested with others in a lease cannot take to himself the 
benefit of a renewal to the exclusion of the others (9). There is no primary fidu- 
ciary relation between tenants in common nor between tenant for life and remain- 
derman nor between mortgagor and mortgagee (r). The doctrine is founded on 
the fact that the renewal is an accretion or accession to the interest or property 
previously held. This equitable doctrine is not limited in its application to cases 
where the old lease was renewable by agreement or custom, or when the new 
lease was obtained by surrender or before the expiration of the old lease. 

Fiduciary relation. — With regard to a person who occupies a fiduciary position 
in the matter including an executor, administrator, trustee or agent, no difficulty 
arises. It is contrary to public policy to allow him to rebut the presumption that 


(/ 1 ) (1729) 2 P. Wins. 511, 24 E. K. 839. 

( 1 ) Sorabji v. Dwarkadas (1932) 34 Horn. L. R. 
1310. 

( 1 ) Raja Kishendatt v. Raja At ton tax Alt (1880) 
5 Cal. 198, 6 1. A. 145. 

( k Ketch v. Sandf>rd (1726) 2 Eq. Cas. Abr. 741, 

25 E. U. 223. 

(/) Taster v. Marriott (1768) Amb. 668. 27 E. R. 
433; Rawe v. Chichester (1773) Amb. 715; 
tames v. Dean (1805) 11 Vcs. 383. 


(m) Rushworth's case (1676) Ercem. 13, 22 E. R. 
1026. 

(») Palmer v. Voting (1684), 1 Vern. 276, 23 E. R. 
468. 

(o) F eatherstonhaugh v. Fenwick (1810) 17 Vcs. 

298, 34 E. R. 115. 

(/>) (1773) Amb. 719, 27 E. R. 463. 

(< 7 ) Clegg v. Fisherick (1849) 1 Mac. & G. 294, 
41 E. R. 1278. 

(r) Warner v. Jacob (1882) 20 Ch D. 220. 
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in obtaining a renewal he acted in the interest of all persons interested in the old Ss. 64-65 
lease. 

Constructive trust.— The cases which really demand full consideration are of 
those who do not occupy a fiduciary position. In such cases the person renewing 
is in the position of a constructive trustee provided he is under a duty, by reason 
of some special position he occupies under the old lease, towards those interested, 
for instance, partner, mortgageo and tenant for life, but if the person renewing has 
only a partial interest in the old lease he is not a constructive trustee of the new 
lease (*). On a renewal of the mortgaged lease the mortgagee, being a qualified 
owner is a trustee for those interested in the old lease (/), subject to repayment 
by such persons of their due share of the costs and expenses properly incurred(u), 
and to an idemnity by the same persons against liabilities properly incurred in 
gaining such advantage (t>). The rule is strengthened when the new lease is 
obtained by fraud or contrivance. So where by arrangement between the mort- 
gagee and the Forest Department, by which the former allowed assessment to fall 
into arrears and, therefore, the latter, pursuant to the arrangement, forfeited 
the mortgaged land, giving the mortgageo in exchange other land, it was held 
that the mortgagee, by fraud having lost the mortgagor the equity of redemption 
in the mortgage land, held the equity of redemption in the exchanged land ns 
trustee for the mortgagor (tr). On forfeiture of inatn land the mamdar becomes 
liable to pay assessment to Government. His other rights are not affected (x). 

So that the relation of mortgagor and mortgagee existing prior to the resumption 
is not extinguished ( y ). This right is in the nature of a lease for ever rendering 
rent, and is clearly a valuable interest which can be made the subject of mortgage 
or sale by the party in possession ( 2 ). ^ hero a building agreement was deposited 

and a lease subsequently obtained the lender was, by reason of the deposit , a mort- 
gagee (a). The principle applicable to the case of one of several joint tenants 
obtaining a renewal of a lease is inapplicable to the case of a co-sharor in a zemin- 
dari buying it at a revenue sale, because all the joint tenants having an interest in 
the old lease, which forms the basis of the right to obtain a renewal, the benefit of 
a renewal obtained by any one of them is hold to belong to all (6). 

65. In the absence of a contract to the contrary,. 

Implied contracts by the mortgagor shall be deemed to contract 

mortgagor - with the mortgagee — 

(a) that the interest which the mortgagor professes 
to transfer to the mortgagee subsists, and that 
the mortgagor has power to transfer the same ; 


<•> Ms*. Biss v. Bus (19 dift 2 Ch. 40 
(») Trust Act, II of 1882, see. 90; Specific Relict 
Act, 1877, sec. 3, Ulus. (dJ.Ouw v. Williams 
(1773) Amb. 736, 27 E. R. 474 ; Lauvenc e 
v. Staggs (1759) 1 Eden 453, 28 E. R. 760 ; 
Taster v. Marriott (1768) Amb. 668, 25 
E. R. 223; Ran v. Chichester (1773) Amb. 
715 ; Picking v. Vowtes (1783) 1 Bro. C. C. 
197, 28 E. R. 1080. 

(m) Kushworth's case (1676) Freem. Ch. 13, 22 
E. R. 1026 ; M unlove v. Bale (1688) 2 Vera. 
84, 23 E. R. 664 ; Hamilton v. Denny 
(1809) 1 Ba. ft Ba. 202 ; Trust Act, 11 of 
1882, sec. 90 iUus. (c) Transfer of Property 
Act, IV of 1882, sec. 72 (el. 


(t») Trust Act, 11 ol 1882, see. 9U. 

(ir) liabaji v. Magniiam (1897) 21 Bom. 398. 

(») Gangabat v. Kalapa Dust Mukrya (18S5) 9 
Bom. 419 ; X’ishnoo Trimbak v. Tatia (1863) 
1 Bom. H. C. 1<. 22 followed. 

(>•) Gubbasappu v. Rango Venkatesh (1912) 38 
Bom. 539 ; Gangabai v. Kalapa Dasi Mukrya 
(1885) 9 Bom. 419, followed. 

(r) Vishnoo Trimbuck v. Tatia (1863) 1 Bom. 
H c K 22 

(a) Sims v. Helling (1851) 21 L. J. Ch. 76. 

(b) Doorga Singh v. Sheo Per shad Singh (1889) 

16 Cal. 194 ; Ram Lall Moktrjee v. JoJuuMh 
Chatter jee (1881) 9 C. L. R. 337. 
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S. 65 (b) that the mortgagor will defend, or if the mortgagee 

be in possession of the mortgaged property, 
enable him to defend, the mortgagor’s title 

thereto ; 

(c) that the mortgagor will, so long as the mortgagee 
is not in possession of the mortgaged property, 
pay all public charges accruing due in respect of 
the property ; 

(d) and, where the mortgaged property is a lease 

that the rent payable under the 
lease, the conditions contained therein, and the 
contracts binding on the lessee have been paid, 
performed and observed down to the commence- 
ment of the mortgage ; and that the mortgagor 
will, so long as the security exists and the mort- 
gagee is not in possession of the mortgaged pro- 
perty, pay the rent reserved by the lease, or, if 
the lease be renewed, the renewed lease, perform 
the conditions contained therein and observe the 
contracts binding on the lessee, and indemnify 
the mortgagee against all claims sustained by 
reason of the non-payment of the said rent or the 
non-performance or non-observance of the said 
conditions and contracts ; 

(e) and, where the mortgage is a second or subsequent 
incumbrance on the property, that the mortgagor 
will pay the interest from time to time accruing 
due on ea.ch prior incumbrance as and when it 
becomes due, and will at the proper time discharge 
the principal money due on such prior incum- 
brance. 

* * * * 

The benefit of the contracts mentioned in this section 
shall be annexed to and shall go with the interest of the 
mortgagee as such, and may be enforced by every person 
in whom that interest is for the whole or any part thereof 
from time to time vested. 

Alterations hi the section. — By section 29 of the Amending Act, 20 of 1929, the 
words “ for a term of years ” in clause (d) have been omitted and the penultimate 
paragraph reading : “ Nothing in clause (c) or in clause (d) so far as it- relates to 



sec. 65.] 


mortgagor's covenants 


5b3 


payment of future rent applies in the case of a usufructuary mortgage ” has also 
been omitted, on the ground, that there was no sufficient reason, why, in the case of 
a usufructuary mortgage when possession was not delivered to the mortgagee, the 
mortgagor should not be under a duty to pay the public charges and future rent. 

Contract to the contrary. — Provisions of this section only apply when nothing 
is said. It is, however, not necessary that the contract between the parties should 
necessarily be expressed so as to exclude the provisions of this section. 

Mortgagor’s covenants. — This section deals with what are known as implied . 
covenants in a mortgage. The law imposes on a mortgagor certain obligations* 
which he is bound to discharge without anything being said in regard thereto. 
Unlike covenants in a conveyance which are qualified, covenants in a mortgage are 
absolute. The operation of covenants for title, absolute or qualified, is laid down 
in Thackeray v. Wood (c). In a mortgage, covenants for title are placed towards the 
end. Implied covenants in India are usually inserted though deeds are not found 
wanting when they are altogether omitted on the ground that section 65 is wide 
enough to cover them. Clause (a) may be deemed to include covenants for title, 
and freedom from encumbrances, and clause (b) covenants for quiet enjoyment and 
further assurance. Whilst in the case of leasehold property there is a further cove- 
nant implied by virtue of sub-section (d). In a second or subsequent mortgage of 
freehold, in addition to the covenants in clauses (a) and (b) a further covenant as in 
clause (e) is imported, while in a second mortgage or subsequent mortgage of lease- 
hold all covenants in the section would be implied. 

Distinction between implied covenant and a covenant in law. — A covenant in 
law, properly speaking, is an agreement which the law infers or implies from the use 
of certain words having a known legal operation in the creation of an estate ; so 
that, if they have had their primary operation in creating the estate, the law gives 
them a secondary force, by implying an agreement on the part of the grantor to 
protect and preserve the estate by those words already created ; as if a man by deed 
demised land for years, the covenant lies upon the word “ demise,” which imports 
or makes a covenant in law for quiet enjoyment ; or if he grant land by feoffment, 
covenant will lie upon the word “ dedi.” It cannot be argued that where a covenant 
can only be gathered and collected from the clause of warranty it must of necessity 
be ranked amongst implied covenants ; and that, being an implied covenant only, 
it must be considered as a covenant in law ; as if there was some rule or principle, 
that all implied covenants were covenants in law. In every case it is always a 
matter of construction to discover what is the sense and meaning implied by the 
parties to the deed. The legal aspect of operation of the covenant, whether framed 
in express terms, or whether the covenant be a matter of inference and argument, is 
precisely the same (d) ; a covenant in law shall not be extended to make one do 
more than he can (e). 

Clause (a). — According to this clause the mortgagor impliedly contracts with 
the mortgagee that he has an interest in the property to the extent he proposes to 
transfer to the mortgagee and that he is not hampered in any way from transferring 
such interest to the mortgagee (/), his title to the property being good to that extent. 
On a conveyance by sale a similar covenant is implied, subject to the proviso, that 
where the vendor conveys in a fiduciary character, the covenant is limited to the 

(O (1865) 6 B. & S. 766, 122 E. R. 1376. (e) Bragg v. Wiseman (1689) 1 Brown & Golds 23, 

(a) Williams v. Burrell (1845) 1 C. B. 402, 135 123 E. R. 640. 

E. R. 596. (/) Achhaibai v. Rajmali (1929) 51 All. 802. 
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acts of the grantor ( g ). In a mortgage, however, this covenant is absolute and not 
qualified according to the Act, but it is submitted that where the mortgagor is in a 
fiduciary character or a limited owner, he can insist on this covenant being 
qualified. Under ordinary rules of construction a man is presumed to mortgage 
his entire right in the property and not a lesser interest unless such is specified. An 
implied covenant must be something which is not expressed. There are implied 
covenants known to the law but the moment you say anything in the nature of an 
express covenant, the implied covenant is gone (ft). 


The implied covenant as to title has not the effect of enhancing the mortgagee’s 
security, for instance, if he chooses to take an estate which he knows to be inalienable 
beyond the lifetime of the incumbent, but it is subsequently enlarged so as to be 
alienable in the lifetime of the holder, the mortgagee cannot as against the heir of 
the mortgagor claim to retain the property in virtue of the mortgage after the death 
of the mortgagor (t). The reason is that he cannot base his title on estoppel under 
which an enlarged estate coming to the mortgagor subsequent to the mortgage would 
inure for the benefit of the mortgagee, for a title by estoppel rests upon representa- 
tions made by the grantor and acted upon by the grantee (j). But it is otherwise 
when the interest acquired is not other than the interest which the mortgagor pur- 
ported to convey. In such circumstances the grantor, when once the incompetence 
is removed, could be compelled to make good to the grantee the interest which he 
purported to grant ( k ). Upon the same principle a vatandar not competent without 
the sanction of Government to mortgage his vatan land has been held estopped as 
against the mortgagee from denying his title to the mortgage (l) and an occupancy 
tenant incompetent to transfer without the consent of the khot has been estopped 
from contending that the consent has not been obtained (m). In case it turns 
out that the mortgagor had no interest whatever, the mortgagee would be 
entitled to a decreo on his mortgage (n). This covenant binds the transferee of the 
equity of redemption (o). 


How transmutation of security affects the covenant. — A person taking a mortgage 
of joint property from one co-sharer takes it subject to the rights of the other co- 
sharers (p). A mortgagee of one of the co -sharers of joint property, who is not made 
a party to the partition suit, brought by the sharers amongst themselves, cannot be 
ousted from his possession of any portion of the mortgage security, unloss his debt, 
is fully paid off. No arrangement between the sharers which ignores his mortgage 
can adversely affect his rights. As held by their Lordships of the Privy Council 
in Byjnath Lall v. Ramoodeen Chowdhry ( q ), where the owner of an undivided share 
in a joint estate mortgages his undivided share, he cannot by so doing affeot the 
rights of the other sharers. It is one of the incidents of a mortgage of an undivided 
sharo that the mortgagee cannot follow his security into the hands of a co -sharer of 
the mortgagor who has obtained the mortgage share on partition, unless such parti - 
tion is tainted with fraud or unfairness. The effect of tho partition is simply to 
substitute a definite and separate part for an undivided share in tho joint whole. 


(e) Sec. 55 (2) of Transfer of Property Act. i 

(h) Re. Cadogan and Hans Place Estate, Ltd., 
ex parte W illis (1895) 73 L. T. 387. 

(») Gangahai v. Baswant Bin Balappa (1910) 34 

Bom 175. , 

(j) Mt. Udey K unwar v. Ml. Ladu (1870) 0 Bene. 

L. R. 283, 291 P. C., see notes to see. 43. 

(A) Holroyd v. Marshall (1882) 10 H. L. C. 191, 

211 ; Magniratn v. Bahubai (1912) 30 Bom. 
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(1) Naraven Khandu v. Kalgaunda BirJar Patel 
(1890) 14 Bom. 404. 

(»n) Hillaya Subbaya v. Narayanappa Timmaya 
(1912) 36 Bom. 185. 

(*») Sri Raja Bominadevara 1 'enkata A ’ar situ ha 
Xaidu Bahadur v. Gundu Sastrulu (1910) 9 
M. L. T. 305. 

o) Aehhaibai v. Rajwati (1929) 51 All. 802. 

P) Byjnath Lall v. Rainoodeet i (1873) 1 I. A. 100. 
(<?) (1873) 1 I. A. 106. 
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and thereby to transfer the loan to that portion, which the mortgagor has obtained 
in substitution of what he had mortgaged. Hence after partition the substituted 
security takes the place of the original security in the absence of fraud or unfairness. 
The above principle is illustrated by numerous cases amongst which are (r). It is 
immaterial whether the partition was made by the Revenue authorities or by the 
Civil Court or by arbitration or by private arrangement and it is not necessary that 
the mortgagee should have been a party to the partition. Similarly, when property 
is sold under a decree obtained by the first mortgagee, the right of the puisne en- 
cumbrancers to follow the surplus sale proceeds after the decree-holder’s claim is 
satisfied, is an equitable right (s). This principle is recognized and constantly acted 
upon. 


Mortgagee-purchaser finding mortgagor’s title defective. — Where at a Court 
sale the mortgagee purchased his mortgaged property and afterwards discovered 
that the mortgagor had no title to a portion, he is entitled to recover the excess 
price paid by him under clause (a) of section 65. There is a distinction between 
the interest of an auction purchaser who buys property at a sale in execution of 
money decree, und when the sale is in execution of a mortgage decree. In the former 
ease the purchaser obtains tho interest of the judgment debtor only, while in the 
latter case he purchases the interest both of tho mortgagor and of tho mortgagee (/). 
This distinction is pointed out in Madonlal v. Shakra Qirdhar (u). 


Defence of “ jus tertil." — It is settled law that the Court never allows a mort- 
gagor to sot up against his mortgagee the title of a third person (e), and the fact that 
the mortgagor was acting in a public capacity makes no difference (w). 


Clause (b). — This clause deals with covenants for quiet enjoyment and further 
assurance. In a mortgage deed the mortgagor stipulates with the mortgagee that 
if default shall be made in payment of the principal sum on the agreed date of the 
interest thereof or any part thereof on the dates fixed by the mortgage, it shall be 
lawful for the mortgagee at any time thereafter to enter into and upon tho mortgaged 
hereditaments and premises and thenceforth quietly possess and enjoy tho same and 
receive the rents and profits without any eviction, interruption, claim or demand 
from any person or persons whomsoever. It will be observed that this covenant 
does not come into operation until default. It cannot, however, be, that in the 
meantime, although the mortgagee has full power to enter and enjoy the land, he 
must content himself with his mm title against interruption by strangers. A Court 
of Equity never interferes to prevent a mortgagee from taking possession whenever 
he chooses (a:). There is a further covenant by the mortgagor to protect him when 
he enters into possession which is known as the covenant for further assurance, where- 
by the mortgagor covenants until foreclosure or sale, at his own cost, and afterwards 
of the person requiring the same, to do and execute all sucli acts and things, for more 
perfectly assuring the mortgaged premises to the use of the mortgagee as shall or 


(r) 


BukhUtwar Lai v. Baru Mai (1907) 4 A. L. 
J® 2 - Chunder v. Thanko Muni (18 
2 °CaJ. 533 ; Amolak Ram v. Chandan Sit 

JIqao! « 4 . A1 l' 483 • Sham £>as v. Batlul L 
U® 02 ) 24 All. 538 ; Joy Sankari v. Bha 
Chandra (1899) 26 Cal. 434 ; Vcnkatra 
Y ‘ f v- Esumsa Roxolhan (1915) 38 M 
If.I, Muthta Raja v. Appala Raja (19 
175 '• Shahebzada v. Hills (19 
35 Cal. 388; Hakim ImI v . Ram Lai (19 

„ (192oV, J 2 All : 5 “" /> Si " Sk V ' C " Ma Si ' 

1 ) Berhamdeo v. Tara Chand (1905) 33 Cal. 
on appeal to the Privy Council (1914) 


Cal. 654 ; Gosto Behari Payne v. Shib Natl: 
Dut (1892) 20 Cal. 241. 

(1) Debendra Noth Sen v. Mirta Abdul Samed 
(1909) 10 C. L. J. 150 ; Ma Gin v. Me. I.u 
Gale. A. 1. R. (1925) Raug. 130. 

(u) (1898) 22 Horn. 945. 

(v) Doe d Bristow v. Pegge (1785) 4 Doug. K. B. 

309, 99 E. R. 1362 ; Doe d Ogle v. Vickers 
(1836) 4 Ad. & El. 782, 111 E. R. 977. 

(w) Doe d Levy v. Home (1842) 3 Q. B. 757, 1 14 

E. R. 698 ; Mahamaya Debi v. Haridas 
Haidar (1915) 42 Cal. 455. 

(*) Cholmotulley v. Clinton (1817) 1 Mer. 171 
35 E. R. 905. 
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may be reasonably required. It is the duty of the mortgagor to protect h.s title 
against all claims that may be made in order that the security of the mortgagee 
may not be lost, the mortgagee’s remedy being under section 68 if the security 
he lost or reduced. This clause is based on section 76 of the Law of Property Act, 
1925 sub-section 1 (c) which is modelled on section (c) of the Conveyancing Act 
of 1881. So long, therefore, as the equity of redemption remains with the mortgagor, 
he is under an obligation, by virtue of this clause, to protect his title at his own costs 
and indemnify the estate against the expenses incurred (y). According to section 
72 (o) a mortgagee is entitled to spend such money as is necessary for supporting the 
mortgagor’s title to the property. A covenant to bear all expenses of litigation is 
binding on the mortgagor under this clause. 

Clause (c).— This clause deals with the payment of public charges to which the 
mortgaged property is liable. There is an implied obligation on the part of the 
mortgagor under this section to pay all public charges so long as he is in possession. 
According to section 76 (c) the mortgagee is liable, on taking possession, to pay 
charges of a public nature. Section 73 (1) gives the mortgagee a right to proceed 
against the sale proceeds where the property has been sold for failure to pay charges 
of a public nature, provided the failure did not arise from his default. The Madras 
High Court has construed that the covenant created by this clause is a personal 
covenant affecting the porson in possession under the contract ( 2 ). Unlike the other 
covenants which arise at the moment of execution of the mortgage, this covenant 
arises subsequent to its execution, while the covenant for quiet enjoyment arises 

upon default. 

' In a usufructuary mortgage there is an implied contract for quiet possession 
and this implies a contract to pay Government revenue (a). The words “ accruing 
due ” indicate that the public charges referred to in the clause are future and not 
those already in existence at the date of the mortgage. Further, public charges are 
levied under certain acts of the Legislature which provide that they shall be a charge 
upon the property. A mortgagee paying public charges cannot recover them from 
a subsequent mortgagee ( b ). On resumption or sale of land by Government for 
failure to pay revenue, the mortgage continues to attach where the mortgagor 
purchases the property from the purchaser (c). And where mortgaged lands were 
sold by the Collector free from all encumbrances lor payment of land revenue, a 
mortgage decree declaring a lien on the mortgaged properties covered the sale 
proceeds, because these moneys between the mortgagee and the attaching creditors 
must be taken to represent the mortgaged properties. To the same effect is section 
73 of the Act, subject to the proviso that the failure to pay revenue was not occa- 
sioned by the default of the mortgagee (rf). The implied covenant on the part of 
the mortgagor under clause (c) does not extend to the purchaser of the equity of 
redemption from the mortgagor. The failure on the part of such purchaser to dis- 
charge this obligation is no breach of the covenant nor is he a constructive trustee 
under section 90 of the Trust Act . But this would bo decided otherwise in view of 
section 59A (c). The Bombay High Court has held that the mortgagor’s responsi- 
bility conies to an end with the extinction of the equity of redemption by the Court 


(V) 

(*) 

(«) 

<*> 

(0 


Datnoilar Gangadar v. Vamanrao Lakshtnan 
(1885) 9 Dom. 435 ; (case before the Act) 
Subbiah v. Rami Reddi (1916) 39 Mail. 959; 

Drtt'ar v. Goodman (1909) A. C. 72. 

Ram Sewak v. Sheo Naik (1923) 45 All. 388. 
l-.brahim v. Arumugalhaee (1915) 38 Mad. 18. 
Sanagapally v. luloory Holla (1903) 26 Mad. 
385. 


Id) Krislodass v. Ramkant (1879) 6 Cal. 142 ; 
■Goslo Behary v. Shib Nath (1893) 20 Cal. 
241 ; Hem Chunder v. Thako Alotii (1893) 
20 Cal. 533; Berhamdeo v. Tara thand 
(1905) 33 Cal. 92 (111). 

(c) Srinivasa Chari v. Gnanaprahasa Mudaliar 
(1907) 30 Mad. 67. 
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sale, on the ground that the obligation to pay Government revenue on the land is at 
all times annexed to the land (/). Property mortgaged under two different mort- 
gages was sold for arrears of Government revenue. The siu"plus, instead of being 
paid by the Collector to the person whose property was sold, was distributed by the 
Collector between the two mortgagees, in spite of the Act (N. \\ . P. Land Revenue 
Act) that it should not be paid to any creditor without an order of the Civil Court. 
The mortgagee paid in full by the Collector was a subsequent mortgagee. In a suit 
by the prior mortgagee who had not received his claim in full, it was held that the 
suit was not maintainable. The Collector’s act was in disregard of the Act and 
hence amounted to a voluntary payment by him which gave no cause of action (g). 

Original mortgagor purchasing from revenue sale purchaser. — It is the duty of 
a mortgagor under clauso (c) to pay the revenue, and when on account of his failure to 
do so the property is sold and the revenue sale purchaser sells the property to the 
son of the original mortgagor, the latter being dead, the mortgage is not exting- 
uished (h). It may be observed that this principle also underlies section 65 of 
the Trust Act in case of trust property. 

Clause (d). — On a mortgage of leaseholds 

I. The mortgagor covenants that : 

(a) the rent payable under the lease, 

(b) the conditions contained therein, and 

(c) the contracts binding on the lessee (mortgagor) 

have been down to the commencement of the mortgage 

(1) Paid 

(2) Performed and 

(3) Observed 

II. And that the mortgagor will 

(a) So long as the security exists and 

(b) the mortgagee is not in possession of the mortgaged property 

(1) Pay the rent reserved by the lease or if the lease be renewed the 

renewed lease. 

(2) Perform the conditions, and 

(3) Observe the contract binding on the lessee, and 

(4) Indemnify the mortgagee against claims sustained by reason of 

(i) non-payment of rent, or 

(ii) non-performance of the conditions, or 

(iii) non-observance of the contracts. 

Clause (d). — Under this clause the mortgagor of leasehold premises is deemed 
to covenant as analysed above. In a leasehold mortgage this is not the only cove- 
nant which is to be implied, but this covenant is to be read as imported in the mort- 
gage in addition to the covenants mentioned in sub-clauses (a), (b) and (c). The 
clause is borrowed from the latter part of the Conveyancing Act, section 7, clause 
(1), sub-clause (b) which is re-enacted with modifications in the Law of Property 
Act, 1925, section 76 of sub-section (1) to the aforesaid Act. It is to be observed 

(f) Balkrishna v. Vishvatiath (1895) 19 Bom. 528. pi) Saua^apally Lakhsmayya v. Intoory Bolla 

(0 Kunj Behari Lai v. Parsotam Xarain (1899) (1903) 26 Mad. 385. 

21 All. 137. 
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that Part IV of the schedule to the latter Act deals with the validity of the lease 
and the mortgagor is deemed to contract with the mortgagee that the lease for 
which the land is held, is a good, valid and effectual lease and is in full force, non- 
forfeited, unsurrendered and has in no wise become void or voidable. This part of 
the Act is omitted from clause (d) in view of sub-clauses (a) and (b). The mortgagee 
has a right to spend such money as is necessary when the mortgaged property is 
a, renewable leasehold for the renewal of the lease ( i ) and when he takes possession 
he is under A liability, to manage as a prudent owner would if the property were his 
own (j). The lessee on a mortgage does not cease to be subject to any of the liabi- 
lities attaching to the lease ( k ). 

Liability of the mortgagee to the lessor. — Under clause (d) the burden is shifted 
Jo the mortgagee when he takes possession. The Madras High Court, dissenting 
from an earlier view of the same Court, has held that the liability of the assignee, 
that is the mortgagee, arises from the date of the assignment, and not from the date 
when he obtains possession (Z). The Calcutta High Court, however, has taken a 
different view, namely, that the liability arises from the date of occupation and not 
from the date of assignment (//>)• Similar is the view of the Bombay High Court (n). 
Moreover, the section makes it clear that the mortgagor covenants to pay rent and 
perform the conditions and observe the contracts contained in the lease so long as 
the mortgagee has not taken possession. In Kunhanujan v. Anjche ( o ), it was held 
that the transferee is liable to the lessor, who at the same time may sue the lessee 
upon his express covenant, and the transferee upon the privity of estate, although 
lie can have execution against one only. It is to be remarked here that the covenant 
to pay rent is one that runs with the land. A mortgage by a tenant does not entitle 
the landlord of that tenant to hold the mortgagee liable for rent. To create such a 
right in the landlord there must be something in the nature of a privity of contract 
between him and the mortgagee, and an assignment of his rights by the tenant by 
way of mortgage does indeed operate to create such privity between that tenant’s 
landlord and his mortgagee ( p ). A mortgage of leaseholds may be by assignment or 
demise and when the mortgagee is put into possession under circumstances which 
amount to an assignment or transfer of leasehold interest, the mortgagee as a rule 
becomes liable to pay the rent not as mortgagee but owing to the privity of estate 
which arises as tho assignor’s interest, vests in him when the mortgagee’s name 
is entered in the landlord’s books (7), or has collected rents from the ryots (r), or 
has put himself into possession (s). In this connection a distinction must be observed 
between leasehold premises themsolves and the goods and chattels in and upon 
them. So that on an assignment of tho latter the lease does not pass to the mort- 
gagee nor is the mortgagee deemed to be in possession because he put a durwan 
and a clerk on the promises, not to take possession but to look after the chattels 
assigned to him by way of mortgage, and even if tho mortgagee took possession 
of the promises, it would not alter the position so as to constitute the relation of 
landlord and tenant between tho lessor and the mortgagee (<)• 


(») See. 72 («), Transfer of Property Act. 

(j) See. 70 (a), Transfer of Property Act. 

(k) See. 108, Transfer of Property Act. 

(/) Motiihar v. Subraya (1907) 30 Mad. 411 ; 
Kamala A I ayah v. Kanga Iiao (1802) 1 Mad. 
H. C. R. 24, dissented from. 

(m) Macnaghten v. Lala Mewa Lall (1879) 3 Cal. 

L. R. 285. 

(n) Vithal v. Shrirain (1905) 29 Uom. 391. 

(o) (1894) 17 Mad. 290. Monica Kitlieria v. 


Subraya Hcbbara (1907) 30 Mad. 410. 

(p) Govind v. Shamtaya (1903) 5 Bom. L. R. 118. 
( 7 ) Kannaye Loll Sell v. Nistoriny (18831 10 Cal. 
443; Lain liharab Chandra v. La lit Mohun 
Singh (1885) 12, Cal. 185. 

(r) Macnaghten v. Bhckaree Singh ( 1878) 2 C. L. R. 

323. 

(s) Vithal v. Shriram (1905) 29 Bom. 391. 

(I) M adhubmoney Dassee v. Nunde Lai Gupta 
(1899) 20 Cal. 338. 
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Clause (e). — Where the mortgage is a second or subsequent encumbrance, the S. 65-u5A 
mortgagor covenants that the principal and interest on each prior mortgage shall 
be discharged at the proper time. This covenant shall be deemed to be a covenant 
with each severally in respect of the distinct sum secured to each of the mortgagees. 

The puisne mortgagee is entitled to enforce this covenant (m). Failure on the part 
of the mortgagor to disclose the existence of a prior encumbrance is “ wrongful 
default ” within the meaning of clauses (b) and (c) of section 68 in which case the 
mortgagee is not bound to wait till the expiration of the stipulated period (r). And 
a breach of this covenant, whether express or implied, would equally be a default 
within the meaning of section 68 so as to give the subsequent mortgagee a right 
to sue the mortgagor on whose failure to discharge the principal money due on the 
prior encumbrance, the property is sold by the prior encumbrancer (w). On the prin- 
ciple underlying the clause, it lias been held that when a mortgagor has deposited 
moneys with the mortgagee to redeem a prior mortgage, any excess paid by the 
mortgagee must be made good by the mortgagor (.r). 

Devolution of benefit of implied contracts.— It is provided by the last paragraph 
of the section that not only the mortgagee but all persons in whom the interest of 
the mortgagee is vested, whether in whole or in part, shall be entitled to the benefit 
of the contract mentioned in the section. 'Phis clause has been borrowed from the 
Conveyancing Act of 1881, section 7, now re-enacted into section 76, and sub-section 
(6) of the Law of Property Act, 1925. It is difficult to understand why this 
clause remains. Its place in the English statutes is explained by reason of the 
distinction which prevails in English Law between real and personal property which 
influences the devolution of a mortgagee’s interest. Such a distinction does not 
obtain in this country. Further, this clause seems to be superfluous in view of the 
insertion in the Act of section 59A. The suggestion that it leads to the inference 
that the person claiming under a mortgagor is not liable under the covenants, seems 
to be without foundation for the person entitled under the equity of redemption is 
equally liable as a mortgagor on the covenants (»/). Further, the suggestion that 
this para declares that the implied covenants run with the land is, it is submitted, 
erroneous. No such declaration is needed. A similar provision is found in case 
of vendor and purchaser (z) and lessor and lessee (a), but in the chapters dealing with 
those subjects a like provision as in 59A is not made. They too are borrowed from 
the English statute above-mentioned. 

Breach of implied covenants.— On deprivation of his security on breach of an 
implied covenant, the remedy of the mortgagee lies under section 68 of the Act. 

The statutory right given on breach of the covenant cannot be taken away except 
by a release or a presumption of release arising from conduct (6). 


65 A. (1) Subject to the provisions of sub-section (2), 

a moi'tgagor , while lawfully in possession 
^orttator', pouer to Q j fa mor tgaged property, shall have power 

to make leases thereof which shall be binding 
on the mortgagee. 


m) Ali Jan v. Mariam Bibi (1904) 26 AU. 93. 
v) Radha Churn v. Parbutee Churn (1876) 25 
W. R. 51. 

M Singjee v. Tiruvcngadum (1890) 13 Mad. 192. 
[*) Gauri Shankcr v. Bhairon Pershad, A. I. R. 
(1926) Oudh 207. 

(y) Achhaibar v. Rajmati (1929) 51 All. 802. 


Renga Srinivasa v. Gnanaprakasa (1906) 30 
Mad. 67 ; (contra already discussed). 

(z) Section 55 (2). 

(a) Section 108 (c). 

(b) Thekkatnannengath Raman v. Kakkaseeri 

(1915) 28 M. L. J. 184. 
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(2) (a) Every such lease shall be such as would be 
made in the ordinary course of management of the property 
concerned , and in accordance with any local law , custom or 
usage. 

(b) Every such lease shall reserve the best rent that 
can reasonably be obtained , and no premium shall be paid or 
promised and no rent shall be payable in advance. 

(c) No such lease shall contain a covenant fen' renewal * 

(d) Every such lease shall take effect from a date not 
later than six months from the date on which it is made. 

(e) In the case of a. lease of buildings, whether leased 
with or without the land on which they stand, the duration of 
the lease shall in no case exceed three years, and the lease shall 
contain a covenant for payment of the rent and a condition 
of re-entry on the rent not being paid within a time therein 
specified. 

(3) The provisions of sub-section (1 ) apply only if and 
as far as a contrary intention is not expressed in the mort- 
gage deed ; and the provisions of sub-section (2) may be 
varied or extended by the mortgage deed and, as so varied 
and extended, shall, as far as may be, operate in like manner 
and with all like incidents, effects and consequences, as if 
such variations or extensions were contained in that sub- 
section. 

Mortgagor’s power to lease. — In the absence of a contract to the contrary a 
mortgagor may lease the mortgaged property when in lawful possession and the 
lease shall bind the mortgagee provided it. conforms to the following rules : — 

(a) The lease is made in the course of management according to any local 
law, custom or usage. 

(b) The bost rent is obtained, no premium paid or promised and no rent 
made payable in advance. 

(c) There is no covenant for renewal. * 

(d) The lease term begins within six months from date. 

(e) In case of building leased with or without land the period does not exceed 
three years with a covenant for payment of rent and in default within a 
time specified, a right of re-entry. 

The above terms may be varied or extended by the mortgage deed. 

The new section. — It remains to be seen how the new section works in view of 
the limits placed on the power of the mortgagor to lease, in that the lease should 
be in the ordinary course of management and in accordance with any local law„ 
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custom or usage. There can hardly be leases of the type mentioned beyond agri- 65 A. 

cultural leases and residential leases from month to month or year to year. 


Retrospective effect. — The section is not retrospective (c). 

Generally. — The possession held by the mortgagor is a precarious one and held 
at the mere will of the mortgagee (d). If without the concurrence of the mortgagee, 
he grants a lease of property in his possession, the lessee has a precarious title, for 
the paramount title of the mortgagee may be asserted against both the lessee and 
the mortgagor (e). Any lease, granted by the mortgagor after the mortgage, is 
void as against the mortgagee (/). But as against the tenant who cannot dispute 
his landlord, the mortgagor’s, title, such a lease, though void, is binding on him until 
the mortgagee interferes (</). Upon interference by the mortgagee by attempting 
to evict the lessee, the latter can redeem the former ( h ). As to a lease made before 
the mortgage, the mortgagor is a receiver of the rent for the mortgagee who may 
at any time countermand the implied authority by giving notice not to pay the 
ient to him any longer (t). Advance payment by a tenant of rent to the mortgagor 
is not protected if the tenancy is created after the mortgage (;). Payments made 
by tenants to a mortgagor after a mortgage, but before notice of it, must in order 
to be valid against the mortgagee, have been made in respect of rent which was 
due at the time of payment or became due after notice of the mortgage. But where 
a lessee has prepaid to the lessor all the rent to become due under the lease and the 
lessor then mortgages the premises to a mortgagee, who neglects to make proper 
inquiry of the lessee, who is in possession, the mortgagee cannot recover any part 
of the rent reserved by the lease (it). But where soon after the commencement 
of the term a lump sum was paid in satisfaction of the rent reserved during the 
term and the lessor then mortgaged and the mortgagee knew nothing of the payment 
in advance and had made no inquiry of the lessee, it was hold that he was bound by 
the arrangement (/). 


Leasing powers of mortgagor in possession.— Prior to the enactment permanent 
leases granted by mortgagors were considered permanently injurious rendering the 
security insufficient (m). But a lease for a term was held by the Oudh Court not 
to be an act of waste (n). The Bombay High Court had taken a contrary view (o). 
By virtue of this section, which is founded on section 18 of the Conveyancing and 
Law of Property Act, 1881, e.41, a mortgagor in possession has power to give leases 
without the concurrence of the mortgagee. The mortgagee is entitled to enforce 
the covenants and conditions of the lease on giving notice to the lessee and going 
into possession ( p ). On the other hand, in a building lease, the lease is binding on 
the mortgagee as if he had joined in it, so as to enable the lessoo to enforce his rights 
against any obstruction caused by the mortgagee in derogation of the lessee’s 

rights (^). 


(d 

<4 

<*) 



Dasani Sahu v. Ilaindulari, A. I. K. (195 

Pat. 210. 

Ketch v. Hall (1778) 1 Don^h 21. 

Corbett v. Plouden (1884) 25 Ch. D. 67 
Slaceloti v. Kissan (1906) 30 Horn. 25 
Beni Prasad v. (.angoo Singh (1928) A. I. 
Pat. 372; Rustomji v. Keshavii (1926) 
Bom. I.. K. 1162. 

FO £{ ' ' (1829 > 9 B. & C. 245, 109 U. 

Trent v. Hunt (1853) 9 Ex. 14. 

Tarn v. Turner (1888) 39 Ch. D. 456. 

Moos v. Gallimore (1779) 1 Dovm. K. It. T. 
»9 E. R. 182. 

Dt \'ic hulls v. Saunders (1870) 22 1.. T. 6ti 


Cook v. Guerra (1872) 7 C. P. 132; Ash- 
burton v. Xocton (1915) I Ch. 274. 

(/t) Kiran Chandra v. Dutt & Co., A. 1. R. (1925) 
Cal. 251. 

(/) (ireen v. Rheinberg ( 191 1) 104 L. T. 149. 

(mi) Bank of Upper India, / id. v. Jaggan, A. 1. R. 
(1927) Oudh 148. 

(u) rhahur Chhotev Singh v. Thucker Baldei' Bum 
S ingh . A.l.K. (1925) Oudh, 542. 

(n) Rustomji v. Keshavji (1926) 28 Bora. I.. R. 
1162. 

(/>) Municipal Permanent Investment Building 
Society v. Smith (1888) 22 Q. II. D. 70- 
Robins v. W Av/*(1906) 1 K. B. 125. 

(</) Wilson v. Queen s Club (1891) 3 Ch. 522. 
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Option to determine. — A lease made by a mortgagor in possession is valid against 
the mortgagee notwithstanding that it contains an option for the lessee to deter- 
mine the lease before the determination of the term (r). 


Lease including land other than mortgaged land. — If the demised premises 
included land other than the mortgaged land and one inclusive rent only is reserved, 
the lease is invalid as against the mortgagee. A deed of apportionment 
subsequently executed between the mortgagor and the lessee, apportioning the 
rent as between the several parcels, does not validate the lease as against the 
mortgagee (tf). 

Lease by mortgagor and mortgagee jointly. — If in such a lease, the covenant 
for rents and ropairs is only with the mortgagor and his assigns, the assignee of 
the mortgagee cannot maintain an action for breach of these covenants, because 
they are collateral to his grantor’s interest in the land and, therefore, do not run 
with it (/). Again, in a lease by mortgagor and mortgagee a covenant by mortgagor 
only for quiet enjoyment does not imply a covenant by both ( u ). 


Lease prior to the mortgage. — If a lease be granted by a mortgagor prior to a 
mortgage, the mortgagee has the same rights against the lessee as the mortgagor. 
If the lease is subsequent to the mortgage, the mortgagee may treat the lessee as 
a wrong-doer. If the tenant chooses to pay the rent and the mortgagee accepts 
it, a relation of landlord and tenant is created and the mortgagee’s remedy will 
depond upon the particular circumstances of each case. No notice is necessary 
to be given by the mortgagee in case of a lease subsequent to his mortgage, as the 
tenant is a wrong-doer (v). When a mortgagor is in possession and makes a lease 
after the mortgage, notice by the mortgagee calling upon the tenant to pay the rent 
will not by itself make him a tenant to the mortgagee, but the old tenancy created 
must be put an end to and a new tenancy created by the mortgagee receiving rent 
from the tenant (tc). The mere fact that a tenant continues to remain in possession 
after notice of payment to the mortgagee of the rent, is no evidence of an agree- 
ment that he should become tenant to the mortgagee (.r). 


A mortgagor granted a lease of the property to the defendant, at a rent of 
£125 a year, and covenanted to pay all rates and taxes and insurance and to main- 
tain the roofs, drains and structural work, and told the defandant, his son-in-law, 
that he intended to put the property in a suitable state for his residence, which he 
did at a cost of about £300. The property was not worth more than £125 a year 
at the date of the lease. The mortgagees by this action claimed that it did not 
bind them, on the ground that, being made by a mortgagor in possession, it did 
not comply with section 99 of the Law of Property Act, 1925, the best rent that 
could reasonably be obtained not being reserved.. Held, that the rent must be 
considered in tho light of the value of the property at the date of the lease. In the 
absence of an express covenant by the mortgagor to improve the property, so as 
to increase the rateable value, his covenant to pay rates, taxes and insurance could 
not bo construed as shewing that tho best rent had not been reserved ( y ). 


Ir) King v. Bird (1909) 1 K. B. 837. 

(s) King v. Bird (1909) 1 K. B. 837. 

(/) Webb v. Russell (1789) 3 Term. Rep. 393, 100 
E. R. 639. 

( u ) Smith v. Pocklinglon (1831) 1 Cr. & J. 445. 

148 E. R. 1497. 

(v) Rogers v. Humphreys (1835) 4 Ad. & El. 299, 


111 E. R. 799. 

(w) Partington v. Woodock (1837) 6 Ad. & El. 
690. 112 E. R. 266. 

(*) Towerson v. Jackson (1891) 2 Q. B. 484. 
l>) Coutts & Co. v. Somerville (1935) 153 L. T 
216. 
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66. A mortgagor in possession of the mortgaged S. 66 

property is not liable to the mortgagee for 
waste by mortgagor allowing the property to deteriorate ; but 

in possession. O x a. %/ i • i • 

he must not commit any act which is 
destructive or permanently injurious thereto, if the secu- 
rity is insufficient or will be rendered insufficient by such 
act. 

Explanation . — A security is insufficient within the 
meaning of this section unless the value of the mortgaged 
property exceeds by one-third, or, if consisting of buildings, 
exceeds by one-half, the amount for the time being due 
on the mortgage. 

Protection of mortgaged security.— Immediately on execution of the mortgage, 
the creditor is entitled to sec that his security is not rendered deficient by any 
acts of the mortgagor in possession. This section defines the acts which a mort- 
gagee is entitled to regard as diminishing the value of his security, for allowing 
the property to deteriorate there is no liability, but the mortgagor must not com- 
mit any acts which are destructive or permanently injurious to the security, the 
value of which is in consequence not maintained, as provided in the explanation. 

Acts of waste become actionable only when the limit set forth in the explanation 
is violated. 

Acts of waste. — The mortgagee is entitled to maintain an action for any act 
done by the mortgagor or under his authority which diminishes the value of his 
security. Such acts may be the cutting of timber (z), removal of valuable fixtures (a) 
tearing down houses (6), reduction of tolls (c), which form the subject-matter of 
the security, and involving the security into litigation (d). 

Deterioration of mortgagor’s interest by act of co-tenant. On a mortgage of 
interest in tenancy in common by one of two co-tenants, a deterioration of mort- 
gagor’s interest by act of the other co-tenant gives the mortgagor a right of action 
for the protection of his security as to its value (c). 

Explanation. — The section requires that the mortgagor must not commit any 
act which is destructive or permanently injurious to the security, if the value 
of the security is thereby rendered insufficient. The explanation defines when a 
security is said to be insufficient. The same standard is laid down by the Trust 
Act, II of 1882, section 20, as regards 10 of the Easements Act, V of 1882, 
dealing with imposition of an easement by the mortgagor. 

The remedy of the mortgagee. — In all cases of acts of waste by mortgagor in 
possession, the mortgagee’s remedy is to file a suit under soction 68 and apply for 
an injunction restraining the mortgagor from committing acts which lessen the 
value of the security or obtain a receiver. After foreclosure decree, an injunction 

(0 Aiyappa Reddi v. Kuppusatni Redd t (1905) 

28 Mad. 208; Vsborne v. Vsborne (1740) 

, . 1 Dick, 75, 21 E. R. 196. 

(a) Ellis v. Glover & Hoi son, Lid. (1908) 1 K. B. 

338 . 

(*>) Lean v. Hunt (1843) 1 L. T. O. S. 408 ; Good- 

man v. Hint (1845) 8 Beav. 379, 50 E. R. 


149. 

(c) Crcio (I*ord) v. EMcston (1857) 1 Dc. G. 5c J . 

93, 44 E. R. 657. 

(d) Blake 1 y. v. Detit (1867) 15 W. R. 663. 

(e) Aiyappa Re<ldi v. Kuppusami Reddi (1905) 

2S Mad. 208. 
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5s. 66" 6 7 restraining mortgagor from committing waste was granted though not prayed 

for (/). 

The Punjab. — The principles embodied in this section are adopted in the Punjab 
though the Act does not apply. 


Rights and Liabilities of Mortgagee. 


Right 
or sale. 


to foreclosure 


67. In the absence of a contract to the contrary,. 

the mortgagee has at any time after the 
mortgage -money has become due to him, 
and before a decree has been made for the 
redemption of the mortgaged property, or the mortgage- 
money has been paid or deposited as hereinafter provided, 
a right to obtain from the Court a decree that the mortgagor 
shall be absolutely debarred of his right to redeem the 
property, or a decree that the property be sold. 


A suit to obtain a decree that a mortgagor shall be 
absolutely debarred of his right to redeem the mortgaged 
property is called a suit for foreclosure. 


Nothing in this section shall be deemed : 


(a) to authorize any mortgagee , other than a mortgagee 
by conditional sale or a mortgagee under an ano- 
malous mortgage by the terms of which he is 
entitled to foreclose , to institute a suit for foreclosure , 
or a usufructuary mortgagee as such or a mortgagee 
by conditional sale as such to institute a suit for 
sale ; or 


(b) to authorize a mortgagor who holds the mort- 
gagee’s rights as his trustee or legal representa- 
tive, and who may sue for a sale of the property,, 
to institute a suit for foreclosure ; or 


(c) to authorize the mortgagee of a railway, canal or 

other work in the maintenance of which the 
public are interested, to institute a suit for 
foreclosure or sale ; or 

(d) to authorize a person interested in part only of the 

mortgage-money to institute a suit relating only 
to a corresponding part of the mortgaged property,. 


( f) (iooswan v. Kine (1845) 8 Beav. 379, 50 E. R. 149. 
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unless the mortgagees have, with the consent of 
the mortgagor, severed their interests under the 
mortgage. 

Amendment of section by substitution. — This section has been amended by the 
Amending Act, 20 of 1929, whereby in the first paragraph the word “ due ” was 
substituted for the word M payable.” Also the words “ a decree,” were substituted 
for the words an order ” in the first and second paragraphs. Clause (a) has 
been altered. Foreclosure is confined to a mortgage by conditional sale or an 
anomalous mortgage when expressly stipulated. In all other cases, foreclosure 
is disallowed. 

Remedy of foreclosure. — Strict foreclosure gave the mortgagee an absolute 
title. Owing to the severity with which it acted on the mortgagee’s equity of 
redemption, the granting of foreclosure decrees became less common both in Eng- 
land and in America. By the Amending Act the Legislature has thought fit to 
follow the practice now in vogue and has done away with foreclosure decrees except 
in the case of a mortgage by conditional sale or an anomalous mortgage where by 
the express terms of the deed, foreclosure is permitted. Foreclosure proceedings 
are governed by the Code of Civil Procedure, 1908, Order 34, rules 2 and 3. There 
are always two decrees. 

“ To foreclose ” is to extinguish the equity of redemption by judicial process 
by a mortgagee. 

“ Foreclosure ” is extinguishment of the equity of redemption by a mortgagee 
by means of judicial proceedings. 

A foreclosure suit is not a suit for recovery of money though that is the in- 
direct result of it. In effect it is a suit to obtain the equity of redemption, which 
equity regards as an estate (g). Nor is it an action for recovery of land (/t). A 
suit by a mortgagee to obtain from the Court a decree that the mortgagor shall bo 
absolutely debarred of his right to redeem the mortgaged property, is called a “ suit 
for foreclosure.” When the decree is obtained, the mortgage is said to be “ fore- 
closed ” and the property vests in the mortgagee who becomes the absolute owner. 

Sale. — Under this section the mortgagee has a right to take judicial proceedings 
and bring the property to sale. Sale proceedings are regulated by the Code of 
Civil Procedure, 1908, Order 34, rules 4 and 5. There are always two decrees. 

Effect of the amendment. — Whereas foreclosure decrees can be obtained by a 
mortgagee by conditional sale and an anomalous mortgagee whose contract entitles 
him to do so, in no other form of mortgage can a foreclosure decree be passed, whore 
the form of the decree should bo one of sale except in the case of usufructuary mort- 
gages and mortgages by conditional sale. The result is that prior to the amendment, 
foreclosure was deniod to a simple mortgagee, as also to a usufructuary mortgagee, 
"hile it was allowed in the case of other mortgagees. After the amendment, fore- 
closure is denied to a simple, usufructuary, English and equitable mortgagees and 
allowed only to a mortgagee by way of conditional sale and mortgagee of an 
anomalous mortgage, provided that the terms of the mortgage in the last two cases 
entitle them to do so. As to the remedy by sale, as the law stood prior to the 
amendment, it was denied in the case of a usufructuary mortgagee and a mortgagee 
y conditional sale, while allowed to all others, whereas after the amendment, salo 

(f) Wrixon v. Vtze (1842) 3 Dr. & War. 104 — Ir. j (*) Towdl v. Slate & Co. (1876) 3 Ch. D. 629. 
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is the remedy allowed to all mortgagees except a usufructuary mortgagee and a 
mortgagee by way of conditional sale. 


In the absence of a contract to the contrary. — The remedies provided by this 
section are enforceable only when the contract does not provide otherwise. The 
parties cannot contract themselves out of the section in every case. The words 
“ nothing in this section shall be deemed ” followed by the four clauses, control 
the words “ in the absence of a contract to the contrary.” Consequently cases 
which come under clauses (a) to (d) would nevertheless be regulated by the pro- 
visions of section 67. 

Mortgage-money has become due. — In section 60 the words used are “ principal 
money has become due.” Section 58 (a) defines mortgage-money as being “ the 
principal money and interest, of which payment is secured for the time being.” 
But when the sections reach the 6tage of payment or tender, the words “ mortgage- 
money ” are used in both. The difference is as to time. A mortgagor’s suit for 
redemption can never be brought before the expiration of the stipulated time, while 
a mortgagee’s suit for foreclosure or sale may in certain events, lie before the stipulat- 
ed time, in which case interest on the principal sum for the unexpired period falls 
due with the principal sum and thus both together constitute mortgage-money. 
This is rendered clear by reading sections 60 and 67 with section 68 and by reference 
to mortgages made between contracting parties, where provisions are made entitling 
a mortgagee to call for the mortgage -money before due date. 

Paid or deposited. — Paid is “ payment or tender ” in section 60. Deposited 
is deposit made under section 83. For commentaries see the relative sections. 

Personal remedy. — This section confers no personal remedy against the mort- 
gagor. The mortgagee’s right is to demand foreclosure or sale of the mortgaged 
property. The personal remedy is conferred by section 68. 

Clause (a). — The remedies of the several mortgages classified under section 58 
are dealt with in the commentaries to those sections under each of the different 
mortgages. 

Clause (b). — Exception (b) provides fora case where a man is both mortgagor 
and mortgagee in different capacities, so that, if as a mortgagor happens to become 
a trust eo or oxocutor for the mortgagee, lie cannot exorcise his full rights in each 
capacity and, therefore, as mortgagee he loses his right of foreclosure where he 
has an alternative right of sale. The principle is that in such cases he is placed in 
a position, which the Court invariably controls, of a person whose title and in- 
terest are entirely conflicting. "Where one of several executors was indebted to the 
testator and had given a security by way of mortgage upon his estate, if the co- 
executors woro apprehensive that his estate might prove a deficient security, it 
would bo improper to bring a suit, for foreclosure becauso the testator having made 
him an executor, gavo him on interest in the mortgage ( i ) During the subsistence 
of a mortgage, the relationship of trustee and cestui que trustee doos not arise. But 
a mortgage may bo in a form whereby the mortgagor becomes a trustee. Although 
the Act does not say so, a mortgagee who is also a trusteo or a trustee who has been 
given a chargo on tho trust property, will not be allowed to foreclose. This is on 
the broad principle that tho truBteo is in a position in which it is impossible for him, 
if a foreclosure is granted, to mako performance of his duty coincide with his interest 
and, thoroforo, tho Court would bo bound, even if tho dood gave him power of 


(i) Lucas v. Seale (1740) 2 Atk. 56, 26 Ii. R. 431. 
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foreclosure, to say that it was impossible to allow him to foreclose when his duty 
was to take every possible step for the saving of the estate (j). 


Clause (c). — This restriction is founded on the inconvenience of granting either 
a sale or foreclosure whereby the benefit of a public undertaking might be lost to 
the public ( k ). This clause follows the principles laid down in England where it 
is conclusively established that the undertaking of a railway company duly sanction- 
ed by the Legislature, is a going concern, which cannot be broken up or annihilated 
by the mortgagees or other creditors of the company ( l ). The rule thus settled 
appears to rest upon this consideration, that inasmuch as Parliament has made no 
provision for the transfer of its statutory powers, privileges, duties and obligations 
from a railway corporation to any other person, whether individual or corporate, 
it would be contrary to the policy of the Legislature as disclosed in the Railway 
statutes and special Acts incorporating railway companies, to permit creditors of 
any class to issue execution which would have the effect of destroying the undertak- 
ing or prevent its completion. In Legy v. Mat hie son (m), the security was not 
a “ floating ” one, but the same result followed, where a company issued debentures 
by which they charged their undertaking and the whole of their property, present 
and future, including uncalled capital, as a first charge which was to be a “ floating 
security ” (n). In the latter caso nothing was duo at the time of the application 
in respect of the debentures, yet the Court protected the plaintiff’s security by the 
appointment of a receiver, because several actions brought by other creditors 
against the company were pending ami in one of them execution had been levied 
by the Sheriff on goods and chattels of the company comprised in the debentures (o). 
And also a manager was appointed, but with great hesitation (p). So also in caso 
of a tramway company, a receiver was appointed of the undertaking of the com- 
pany and the net earnings thereof, but no order for the sale of the undertaking or 
for tho appointment of a manager was made (q). 


Other work. — “ Other work ” in this clause means completed work, that is, 
the work from which the company can earn and not the materials or the component 
parts, out of which the work is completed. Hence there can be neither sale nor 
foreclosure in the case of a public undertaking which has been mortgaged. But 
where railway debentures were granted, by which the “undertaking and all the tolls 
and sums of money arising by virtue of the Act, and all the estate, right and interest 
of the company in the same ” were assigned to the debenture creditors and subse- 
quently other creditors obtained judgment against the company and afterwards by 
authority of an Act of Parliament, the railway was sold and the funds deposited 
in Court, the debentures were entitled to be satisfied out of these funds and 
were given priority over the judgments as against the purchase -money, for to hold 
otherwise would be to decide that the debentures were worth nothing (r). The 
debenture-holders are entitled to priority over the execution creditor (#). 


(*) 

(0 


"») 

•») 

(°) 

< P ) 


Tennant v. Trenchard (1869) 4 Ch. App. 52 
v# Caterham Railway Co. (185 
24 Bcav. 614, 53 E. R. 771. 

¥• Malhieson (186n) 2 Gifl. 71 ; Gard • 
Chatham & Dover Railway C 
A)2P 7)2Ch - A PP.20I. 

(I860) 2 Gift. 71. 

v * Standard Rolling Stock Sytxdia 
(1893) 1 Ch. 574. 

v * Rolling Stock Syndic c 

(1893) 1 Ch. 574 ; Wildy v. Mid Hat 
Kadway Company f 1868) 16 W. R. 409. 
Edwards v. Standard Rolling Stock Syndic * 


(1893) 1 Ch. 574 ; Mackins v. Percy Ibotson 
& Sons (1891) 1 Ch. 133. 

(?) Marshall v. South Staffordshire Tramways Co. 
(1895) 2 Ch. 36. There it was decided that 
the rule laid down as to a railway company 
in Gardner* s case applies to a tramway 
company, also, overruling certain decisions 
to the contrary effect. 

(r) Furness v. Cater ham Railway Co. (1858) 27 

Beav. 358, 54 E. R. 140. 

(s) In re Opera Ltd. (1891) 3 Ch. 260 ; In re Stand- 

ard Manufacturing Co. (1891) 1 Ch. 627. 
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Clause (d). Yet another exception is created by this olause, by which one of 

several mortgagees is precluded from adopting proceedings under this section. 
Just as there is an exception to section 60 whereby one of several mortgagors 
cannot redeem, by this clause, one of seven* mortgagees cannot by the intervention 
of judicial proceedings foreclose or sell the equity of redemption, the principle being 
that there shall be neither redemption, foreclosure nor sale piecemeal, for every one 
of the mortgagors is interested in the payment of that money. So that a mort- 
gagee cannot compel a mortgagor either to pay a part of the mortgage debt or to 
stand foreclosed as to a part (<)• The prohibition in this clause is as to the frame of 
the suit and not as to the person who institutes the suit. What the section says 
is that a mortgagee interested in a part of the mortgaged property, should not 
institute a suit relating only to a corresponding part of the mortgaged property. 
The converse case, therefore, of a person interested in a part instituting a suit to 
recover his share, by framing a suit relating to the whole of the mortgaged property, 
is not within the prohibition. The obstacle disappears when the suit is made to 
operate upon the whole of the property (u). When there is a mortgage for one 
entire sum of property held in certain shares and redeemable upon payment of an 
entire sum, every one of the mortgagors interested in the payment of the money and 
the redemption of the estate, must be before the Court (o). Foreclosure proceedings 
are irregular, when a sum paid by one of the mortgagors is treated as made on his 
account and thus to exempt him and his share and proceed against the other mort- 
gagors (io). Where the contracting parties are ranged on either side, sub-clause (d) 
does not preclude a mortgagee realizing his security from a part only of the mort- 
gaged property (x). 


Form of suit by one mortgagee to enforce his share of mortgage. — The principle 
of this clause is that on a mortgage made to two or more mortgagees, it is not a 
mortgage to each, of a divided share in any particular proportion, but a conveyance 
to them of the whole property, unless with the consent of the mortgagors there is a 
severance of their interest, as when separate sums are secured to each. Whether 
the remedy pursued is for foreclosure or for sale, the mortgagee must join the co- 
mortgagees as plaintiffs, in order to realize the seourity and to obtain payment of 
the debt. If consent of the co-mortgagee cannot be obtained, the latter must be 
added as defendant to the suit and the plaintiff should ask for a proper mortgage 
decree, providing for all necessary accounts and payments except that there should 
be no decree for money entered as between mortgagor and the mortgagees who are 
made defendants (t/). An exemption has been engrafted on this exception in the 
case of a severance by the mortgagees of their interests with the consent of the 
mortgagor, so that the debt becomes distributable over different portions of the 
mortgaged property or where the mortgagors effeot a partition of the estate and 
apportion their liability, in which the mortgagee acquiesces and some of them pay 
their debt, the mortgagee may proceed to recover the remainder from the share of 


(/) Nilakant v. Suresh Chatxdra (1885) 12 Cal. 
414, 12 I. A. 171 ; Bishan Lai v. Manni 
Ram (1876) 1 All. 297; Parsotam v. Mulu 
(1887) 9 All. 68 ; Lalji v. Janki Lai (1887) 

(u) Bansiram v. Naga Ayyar, A. I. R. (1930) 

(t-) Norender v. Dwarka Lai (1878) 3 Cal. 397, 

(u) Chandika Singh v. Pohkar Singh (1880) 2 All. 

(*) Bansiram v. Naga Ayyar, A. I. R- (1930) 
Mad. 985 (whole property Included lor 


F art) ; Ohasi Khan v. Thakur Kishor, A. 
. R. (1929) All. 380; (two pro^rties 
jointly mortgaged) ; Sanwal Singh v. Ganesh 
Lai (1913) 35 All. 441 (joint mortgage 
by separate owners) ; Sheo Tahal v. Shevdan 
Rai (1906) 28 All. 174 (exempting portion of 
mortgaged property) ; Lachmi Narain v. 
Babu Ram (1935) All. 391. 

(y) Sunitibala Debi v. Dhara Sundari (1920) 47 
Cal. 175, 46 I. A. 272 ; Ray Satindra V. Ray 
Jalindra (1925) 31 C. VV. N. 374 ; Haidar 
Ali v. Mohammad Shajiuddin, A. I. R. 
(1932) Cal. 34. 
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the mortgagor co-sharer ( 2 ). And it can make no difference that the partition is 
effected, not by mutual consent, but by decree of the Court. 


In a mortgage the debt and the lien can always bo split up by consent and on 
such splitting, the mortgagee is entitled to sue the mortgagor for nothing more than 
a proportionate share of the mortgage debt, provided the burden on him is not in 
any way increasod (a). Certain property was mortgaged by K. to B. and J. Then 
other property was mortgaged by G. (K.’s brother), also to B. and J. Subsequently 
K. and G. made a usufructuary mortgage of both properties in favour of B. alone, 
ostensibly in lieu of the former mortgages, and B. purported to give the mortgagors 
a discharge of those mortgages. Held that in these circumstances it was competent 
to J. to sue the mortgagors for the recovery of his share in the mortgage debts due 
in respect of the two earlier mortgages, the action taken by B. amounting in law to 
a severance of the interests of the mortgagees with the consent of the mortgagors (6). 
But where one of two co-mortgagees accepted a smaller amount than what was due 
in full satisfaction of the dobt, and the other not consenting, sued to enforce his 
share against the whole property, the suit was held maintainable (c). Tire principle 
of the rule in clause (d) is applicable where the severance of the mortgagee’s interest 
is effected by a decree of the Court binding on the mortgagor (e/). It has been seen 
in the commentaries to section CO, that a purchaser of a part of the equity of redemp- 
tion cannot redeem his share only on payment of his proportionate share, except in 
the case where a mortgagee or where there are more mortgagees than one. all of them 
has or have acquired in full or part the share of a mortgagor (e). As with redemp- 
tion so with foreclosure, where, acquisition obtained by a mortgagee, or 
when there are more mortgagees than one, by all the mortgagees of the equity of 
redemption, has been treated as amounting to consent, bringing the case within 
the exception. Such acquisition has the effect of discharging and extinguish- 
ing a portion of the mortgage debt which is chargeable to the property acquired (/). 
The value is to be calculated in accordance with section 82 of the Act (g). A mort- 
gagor died leaving him surviving a brother, two daughters and an illegitimate son. 
The four sons of the brother took an assignment of the mortgage from the mort- 
gagee, and subsequently brought a suit for sale of the mortgaged property against 
the children of the mortgagor, and, inasmuch as they wore themselves owners of 
part of the mortgaged property, framed their suit as one for the recovery of specific 
shares of the mortgage-money from the portions of the property in the possession 
of each of the defendants. They obtained in this suit an ex -parte decree which, 
however, was set aside as against one of the daughters, upon the ground that she 
was a minor and not properly represented therein. Held that the plaintiffs were 
not precluded from maintaining a fresh suit against this defendant for the recovery 
of a share in the mortgage debt proportionate to her share in the property(/»). 


(1) Mahadaji v. Ganfiatshet (1891) 15 Bom. 257 ; 
Hart Ktssen v. Veliai Hossein (1903) 30 Cal. 
755; Vcnkataihella v. Srinivasa (1905) 28 
Mad. 555. 

(#) ,H.V. Low & Co., Ltd. v. Pulinbiharilal Singha 
(1932) 59 Cal. 1372 ; Lahshuman v. Madluib 
. Krishna (1890) 15 Bom. 186; Mahadaji v. 
Ganbatshet (1890) 15 Bom. 257; Voikata- 
1 chella Chetly v. Srinivasa Varada (1905) 28 
Mad. 555; Shco Tahal v. Sheodan Rat 
>(1905) 28 All. 174 ; Hari Ktssen v. Veliat 
/•a r (1903) 30 Cal. 755. 

{0) Jauhart Singh v. Ganga Sahai (1919) 41 All. 

U) Arunachalam v. Ramasatt iv. A. I. R. (1928) 
Uad. 933. 

' d> Vijayabhushanamtr.al v. Evalappa (1916) 


39 Mad. 17 ; Sarju Kumar v. Thakur Prasad 
(1920) 42 All. 544. 

( € ) Subba Rao v. Sarvarayudu (1924) 47 Mad. 7, 
19; Jugmohan v. Hanbans Singh , A. I. R. 
(1925) Oudh 609 ; see commentaries on 
section 60. 

(f) Krishnachandra v. Paba Model Company, iJd. 
(1932) 59 Cal 76 ; Bisheshur Dial v. Ram 
Sarup (1900) 22 All. 284; Dina Hath v. 
Lachmi Narain (1903) 25 All. 446 ; Shib lull 
v. Bhawani Shankar (1904) 26 All. 72; 
Mutiy Lai v. Sandu lull (1908) 12 C. W. N. 
745. 

(f) Shib Lai v. Bhawani Shankar (1904) 26 All. 
72. 

(A) Rashid-un-nissa v. Muhammad Ismail Khan 
(1912) 34 All. 474. 
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Ss 67*67 A A contrary view waa taken, where part of the mortgaged property was purchased by 

one of the mortgagees. In a suit by others to recover their share of the mortgage 
debt by sale of the whole property in satisfaction of their share of the mortgage 
debt which was one-half, it was held that the plaintiffs were only entitled to bring 
to sale a portion of the property corresponding to what was found as a fact to be 
the share of the mortgage debt, to which they were entitled (i). At a sale in execu- 
tion of a final decree upon a mortgage, part of the mortgaged property was pur- 
chased by M. Subsequently to this purchase, M. also obtained from the mortgage* 
an assignment of the mortgage decree itself. Held, on application being made for 
further execution of the decree, that the effect of M.’s purchase was to discharge the 
mortgage debt pro tanto , that is to say, in the ratio in which the property purchased 
bore to the rest of the property mortgaged, and the decree could only be executed 
for the balance O'). When mortgaged property is transferred to various hands, as 
* on a partition, but the mortgagee has not been a party to the destruction of the in- 

tegrity of the mortgage, he is entitled to realize the whole debt from any portion of 
the mortgaged property (fc) unless he has acquiesced in the partition ( l ). A seve- 
rance of interest, as when separate sums are secured to each, has been construed as 
effected by consent of the mortgagor (m). A mortgagee may exonerate an item 
of mortgaged property and realize the amount due to him from another (n). The 
liability for contribution under section 82 of the Act is not lost by exoneration and 
the released portion continues to remain liable for contribution notwithstanding 
the release by the mortgagee (o). 

Security bond.— A security bond, executed by a judgment debtor for the purpose 
of removing an attachment before judgment, may be enforced in the course of 
execution. To such transactions, the section has no application (p). 


67 A. A mortgagee who holds two or more mortgages 

executed by the same mortgagor in respect 
tobr£iZ\?£?ntZii of each of which he has a right to obtain 
mortga * a - the same kind of decree under section 67,. 

and who sues to obtain such decree on any one of the 
mortgages , shall , in the absence of a contract to the conti ary ,. 
be bound to sue on all the mortgages in respect of which the 
mortgage-money has become due . 


A mortgagee cannot sue on any one mortgage. 

(a) where ho holds from the same mortgagor 

(b) two or more mortgages in respect of each of which 

(c) ho has a right to obtain the same kind of decree under seotion 67 

Unloss there is a contract to the contrary. 


15 


i ) 
i) 


(A) 

</) 


(m) 


(") 


Mohan I^al v. Prasadi I*al (1923) 4S All. 46. 
Sarju Kumar v. Thakur Prasad (1920) 42 All. 
*44 

Soti Suraj v. Than Singh ( 1922) 44 All. 148. 
V enhalachella Chetly v. Srinivasa (1905) 28 
Mad. 555; Mahadaji v. Ganpaishei (1891) 

15 Bom. 257. . , D 

Lachmi Narain v. Dabu Ram, A. I. R. L 19 ? 5 * 
All. 391 ; H. V. Low & Co., Lid. v. Putin- 
beharilal (1932) 59 CaJ. 1372. 

Perumal Pillai v. Raman C hetiiar (1917) 40 
Mad. 068; lagal Kishore v. KedarN^h 
(1912) 34 All. 806 ; Ghast Khan v. Kishore, 
A. I. R (1929) All. 380; Samual Singh v. 


Ganeshi Lai (1913) 35 All. 441 ; Sheo Prasad 
v. behari Lai (1903) 25 All. 79 ; Sheo Tahal 
v. Sheodan Rat (1906) 28 All. 174. 

(o) Perumal Pillai \. Raman Chettiar (1917) 40 
Mad. 968. . 

(P) Rajenderachandra v. bipinchandra (1933) bO 
Cal. 1298 ; Jyoti Prakash v. Mukti Prakash 
(1923) 51 Cal. 150; Raja Raghubar v. Jai 
Indra (1919) 42 AU. 158, 46 I. A. 228 ; Tata 
Iron & Steel Co., Ltd., v. Charles Joseph 
Smith (1929) 8 Tat. 801 ; Subramanian v. 
Raja of Ramnad t 1918' 41 Mad. 327 ; Shyam 
Sundar v. bajpai (1903) 30 Cal. 1060. 
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New section. — This section lias been added by the Amending Act, 20 of 1929. Ss. 67A"68 
It reintroduces consolidation which lias been abrogated as to mortgagors. ITie 
section lias been added to avoid difficulties which have arisen, where a mortgagee 
holds several mortgages in respect of the same or different properties, as it was 
prejudicial to the mortgagor whether the remedy pursued was foreclosure or sale. 

In the former case the mortgagor may lose the whole property in satisfaction of 
one debt, which may bo less than the real value of the property and be liable for a 
personal decree in satisfaction of debts imder the other mortgages; while in case of 
a sale, the property never realizes its fair and true value when sold subject to another 
mortgage. The Calcutta High Court took an intermediate course by holding that 
the property should bo sold free of both charges, whether in execution of the decree 
on the first mortgage ora decree under the second mortgage, and the balance of sale 
proceeds after payment of incidental expenses, should be applied in discharge of the 
dues under the first mortgage and the second mortgage one after the other and the 
residue credited to the holder of the equity of redemption, a course which though 
equitable, was not warranted by any provisions of the Act or Order 34 of the Code 
of Civil Procedure ( 7 ). It sets at rest divergence of judicial opinion on this question- 
One line of decisions was for the mortgagee instituting separate suits on the different 
mortgages as the contracts were distinct (r), the other lino was against (s). 

Same or different properties. — This section was intended to apply to the case 
of more than one mortgage on the same property, but is wide enough to include 
mortgages on different properties whicli are liable only to sale. Presumably in- 
tended to benefit a mortgagee, it is difficult to appreciate how it can benefit him to 
meet demands in respect of several obligations at one and the same time. It 
restricts the rights of mortgagees and must, therefore, be construed strictly. It 
seems to have been thrust in the Act without due consideration as to its effect upon 
other sections, for example, section 100 . 

Jurisdiction : — The section is limited to mortgages which the Court has juris- 
diction to enforce («l). 

Retrospective effect. — The section is not retrospective (t). 

Statutory charge. — The section does not apply to securities created by opera- 
tion of law r and in particular to statutory charges created under the provisions of 
section 205 of the Calcutta Municipal Act (u). 


68 . ( 1 ) 

Right to sue for mart - 
gage-money. 


The mortgagee has a right to sue for the 
mortgage-money in the following cases and 
no others , namely : — 


(a) Where the mortgagor binds himself to repay the 
same ; 

(b) where, by any cause other than the wrong fid act or 
default of the mortgagor or mortgagee, the mortgaged 


(?) Nilu v. Asirbtul Mandal (1920) 25 C. W. N. 
19 * 

(r) Sundar Singh v. Bhalu (1898) 20 All. 322; 
Govind Prosad v. Tek Naruin (1911) 38 
Cal. 60. 

(«) Keshavram v. Ranchhod (1906) 30 Bom. 156 ; 
Daluchand v. Appi (1921) 45 Bom. 55: 
Nathu Krishnama v. Annangara (1907) 30 


Mad. 353. 

(s 1 ) Prrmsukh v. lifatigal Chand (1937) 41 

C. \V. N. 854. 

(f) V. D. S. ChMiar Firm v. Ya Ya, A. I. R. 
(1933) Rang. 377 ; Bhau v. Rcvappa (1938) 
40 Bom. L. R. 109. 

(u) Corporatioti of Calcutta v. Arunchandra (1934) 
61 Cal. 1047, reversing (1933) 60 Cal. 1470. 
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S. 68 ' ' property is wholly or partially destroyed or the 

security is rendered insufficient within the meaning 
of section 66, and the mortgagee has given the 
mortgagor a reasonable opportunity of providing 
further security enough to render the whole security 
sufficient, and the mortgagor has failed to do so ; 

(c) where the mortgagee is deprived of the whole or part 
of his security by or in consequence of the wrongful 
act or default of the mortgagor ; 

(d) where, the mortgagee being entitled to possession 
of the mortgaged property, the mortgagor fails to 
deliver the same to him, , or to secure the possession 
thereof to him without disturbance by the mortgagor 
or any person claiming under a title superior to 
that of the mortgagor ; 

Provided that, in the case ref erred to in clause (a), a transferee 
from the mortgagor or from his legal representative shall not 
be liable to be sued for the mortgage-money . 

(2) Where a suit is brought under clause (a) or clause 
(b) of sub-section (1), the Court may, at its discretion, stay 
the suit and all proceedings therein, notwithstanding any 
contract to the contrary, until the mortgagee has exhausted 
all his available remedies against the mortgaged property 
or what remains of it, unless the mortgagee abandons his 
security and, if necessary, retransfers the mortgaged 
property. 

Amendment. — The section has been amended by Act 20 of 1929. In clauses 
(a), (b), (c), there are no alterations. The original clause (a) is retained. The 
original clause (b) is new clause (c). The latter part of original clause (c) is new 
clause (b), the former part being new clause (d), to which has been added “ claiming 
under a title superior to that of the mortgagor ” to exclude disturbance of the 
mortgagee’s possession by a trespasser or a third person with whom the mortgagor 
is not in collusion. The proviso, which is new, exempts an assignee of the equity 
of redemption from liability under clause (a). Sub-clause (2) has been added to 
prevent the hardship on the mortgagor by the mortgagee resorting to the personal 
covenant before exhausting his remedy against the mortgaged property. 

Right to sue for mortgage-money. — In no cases, except the four mentioned 
below, has the mortgagee a right to sue the mortgagor for the mortgage-money. 

(a) Where the mortgagor binds himself to ropay the same 

(b) WTiereby any cause other than the wrongful act or default of the mortgagor 
or mortgagee 
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(1) The mortgaged property is wholly or partially destroyed or, 

(2) The security is rendered insufficient within the meaning of section 66 
and 

(i) The mortgagee has given a reasonable opportunity to the mort- 
gagor of providing further security enough to render the whole 
security sufficient and 

(ii) the mortgagor has failed lo do so 

(c) Where in consequonce of the wrongful act or default of the mortgagor, the 

mortgagee is deprived of the whole or part of his security. 

(d) Where the mortgagee being entitled to possession : 

(i) the mortgagor fails to deliver, or 

(ii) to secure possession 
without disturbance 

(1) by the mortgagor, or 

(2) person claiming under a superior title to him. 

Proviso. — Clause (a) shall not apply to. a transferee 

(1) from the mortgagor or 

(2) from the legal representative of the mortgagor. 

Exception. — Notwithstanding any contract to the contrary 

(1) The Court may in its discretion stay a suit brought under clause (a) or 

clause (b) and all proceedings in the suit 

(a) Until the mortgagee exhausts all his remedies against the property 
or what remains of it unless 

(b) the mortgagee abandons his security and if necessary retransfers the 
mortgaged property. 

Charge. — The principles of the section are made applicable to charges by the 
amendment of section 100 by Act 20 of 1929, the Transfer of Property Amendment 
Act. 

Himself. — The use of this word in clause (a) makes it clear that the covenant 
is a personal one and that neither the legal representative of the mortgagor nor his 
transferee is liable. 

What is a covenant. — A covenant may be defined to be an agreement between 
two or more persons, by an instrument in writing, sealed and delivered, whereby 
Borne of the parties engage, or one of them engages with the other or others of them, 
that some act hath or hath not already been done ; or for the performance or non- 
performance of some specified duty (v). Usually a covenant is created by instru- 
ment. The party making the covenant is called a covenantor and the other is 
called a covenantee. Implied covenants depend on their existence on the intend- 
ment and construction of law. There are some words which of themselves do not 
import an express covenant, yet being mado uso of in certain contracts, have a similar 
operation and are called covenants in law ; and are as effectually binding on the 
parties, as if expressed in the most unequivocal terms. The distinction between 
express and implied covenants is not merely technical, but in many instances, its 
consequences are of considerable moment. In const ruction, expressed covenants 
are regarded with greater strictness than those which are implied : and, without 


S. 6H 


(v) Platt on Covenants, p. 3. 
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g any consideration a man may enter into an express covenant ( w ). A covenant 

personal relates only to matters personal, and is distinct from real, and is binding on 
the covenantor during his life, and on his personal representatives, after his decease, 
in respect of assets. A covenant may also be personal in a sense, where it is to be 
performed personally by the covenantor only (a;). One of the principal differences 
between a real and personal covenant is, that the former may run with the land and 
charge an unnamed assignee ; but the latter never cnn, nor can an assignee even 
where expressly named, be bound by, nor avail himself of any benefit under such 

covenant (y). 


Section 08, Clause (a). 

Personal liability to pay. — In considering this question it must be borne in 
mind (i) that a loan priina facie involves a personal liability, (ii) that such a liability 
is not displaced by the mere fact that security is given for the repayment of the loan 
with interest ; but (iii) that the nature and terms of such security may negative 
any personal liability on the part of the borrower. It must also be borne in mind 
that even if the mortgagor be in the first instance under no personal liability, such 
liability may arise under the section (z). In England every mortgage imports a 
debt, and a personal covenant is implied in every mortgage. There is on the part 
of the mortgagor a personal obligation to repay the debt. In India, it is not so in 
every mortgage (a). This clause gives the mortgagee a right to sue the mortgagor 
personally unless on the construction of the mortgage deed or by express contract 
between the parties the liability is displaced (6). Such liability is not displaced by 
the absence of provision in a decree for sale (c). A bond was deemed to contain a 
personal covenant to pay where the transaction was referred to as a loan (d). A 
mortgage transaction fixing a date for repayment and in default foreclosure, does 
not create an obligation to repay the money within the meaning of this clause (e). 
This is in each caso a question of construction of the deed. Where an instrument 
was a mortgage of the estate and nothing else, it was held to be a mere contract to 
pay out of the hypothecated estate (/). This case was followed by the High Court 
of Calcutta where the stipulation was that if the money advanced were not repaid 
at a specified dato, the mortgaged property might be sold, or if the property were 
sold for failure to pay Government revenue, the amount could be recovered by 
execution against the person of the mortgagor, and that no sale having taken place, 
the mortgagee could only obtain a decree against the mortgaged property ( g ). The 
simultaneous execution of tho hypothecation by the mortgagor in favour of the 
mortgagee, and a lease in favour of the husband of the mortgagee, was similarly 
construed ( h ). 


No prayer In the plaint. — Although there be no specific prayer, tho Court is 
bound to give relief if plaintiff is otherwise entitled to it (*). 


(tv) 

<*) 

(y) 

(') 


(а) 

( б ) 
(0 

Id) 


hilt on Covenants, p. 40. 

att on Covenants, pp. 86 and 67. 

latt on Covenants, p. 69. 

wi Xarayan Singh v. AJhindra Nath Mur - 

herii ( 1917) 44 Cal. 388 ; D. If. Seth livatidas 

v. Aft. Jankji, A. I. R. (1922) Nag. 98; 

Gopikisan v. Ml. Mankuar, A. 1. R- (1924) 

Nne 97 

ell v. Gregory (1925) 52 Cal. 828, 843. 
ell v. Gregory (1925) 52 Cal. 828, 861. 
tpikisun v. Mankuar , A. 1. K. (1924) Nag. 

ajagopalachariar v. Thin gray a M udali. 


A. 1. R. (1925) Mad. 991. 

(*) Harlalsa v. Shaikh Rahim, A. I. R. (1924) 
Nag. 53; Govind v. Jagannath (1916) 12 
Nag. L. R. 19. 

(/) Narotam Das v. Sheo Pargash (1884) 10 Cal. 
740, 11 I. A. 83. 

($) DuubfCilhur v. Sujaal AH (1890) 16 Cal. 540. 

(h) Gopal Rote v. Narshimha Rote (1904) 27 Mad. 

86 . 

(i) Abbakee Heggadthi v. Kerihiamma Shelly 

(1906) 29 Mad. 491 ; Gopi Narain Khauna 
v. Pansidhar (1905) 27 All. 325. 
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Appeal Court. — A personal decree may be made even at the appellate stage 5. 68 
against the mortgagor (j). 

Personal covenant when implied. — -Under section 65 (e) the mortgagor impliedly 
covenants to pay interest on the prior encumbrance, and at the proper time to dis- 
charge the principal money on such prior encumbrance. Such a breach of covenant 
is a default within the meaning of section 68 . so as to give the mortgagee a right to 
sue the mortgagor for the mortgage money (/•). It is implied in the statement that 
the principal has been received (/). 

Conditional promise. — Where the person or other property of the mortgagor 
is made liable on the happening of certain events, the mortgagor is not liable nor is 
his other estate liable, unless the contingencies contemplated happen (m). 

Mortgage by person not owner. — An adopted son, subsequent to whose adoption 
the adoptive mothers had mortgaged the property, in spite of a promise to his 
mother, but not to the mortgagee, to redeem, is not liable (»). 

Covenant in favour of two or more joint mortgagees. — This would be governed 
by section 45 of the Indian Contract Act, IX of 1872. The mortgagees should 
therefore sue jointly (o). 

Necessity for demand. — Demand is not considered to be a condition precedent 
to the bringing of the action. The principal in such a case becomes payable imme- 
diately it is advanced (/?), unless the covenant requires that the demand should be 
in writing ( 9 ). 

Principal payable by instalments. — Agreement to advance moneys by instal. 
ments over a period of two years by equal quarterly sums, implies a covenant not 
to sue during the two years (r). The covenant may be modified by a proviso, that 
in the event of default of payment of the stipulated instalment, the whole debt shall 
become payable immediately on demand. A provision of this kind is not penal 
and is binding on the mortgagor (s). These cases are governed by the express terms 
of the mortgage deed ( t ). A decree may be obtained and in execution thereof a 
sufficient portion of the mortgaged property may be sold. Such a proceeding 
however, would be under the Code of Civil Procedure, 1908, and not under section 68 . 

Qualifying the personal covenant. — The personal covenant, though usually 
absolute, may be qualified in two ways, either by restricting it to a particular fund, 
or by express declaration excluding the personal liability, particularly so, when the 
mortgagor is in a fiduciary capacity. In the latter case, the mortgaged deed gene- 
rally contains a clause negativing such personal liability of the borrower or his estate 

O') Askaran v. Gobordhan (1922) 26 C. W. N. 318. 236, 134 E. R. 879. 

(«) Kandasami v. Akkammal (1890) 13 Mad. 192. (o) Hopkinson v. Lee (1845) 6 Q. B. 964, 1 15 E. R. 

(/) Yashvant Karayan v. Vithal Divakar (1897) 363; Dula> Chand v. Bair am Das (1879) 

21 Bom. 267 ; Musaheb Zaman Khan v. 1 All. 453 ; Katidas v. Sathu Bhagwan 

Inayatul-lah (1892) 14 All. 513; Sutton v. (1883) 7 Bom. 217: Imam-ud-din v. Lilad- 

Sutton (1882) 22 Ch. D. 511 ; Sivakami v. dar (1892) 14 All. 524. 

Gopala (1899) 17 Mad. 131 ; Madappa Hedge \ (pi Re. J. Browns Estate, Brown v. Bruton (1893) 
v. Ram Krishna (1911) 35 Bora. 327; Sri 2 Ch. 300. 

Pell v. Gregory (1925) 52 Cal. 828 ; Parbati (q) Re. J. Browns, Estate, Brown v. Brmcn (1893) 

Charan Roy v. Gobinda Chandra Kundu 2 Ch. 300. 

(1906) 4 C. L. J. 246; Ram Krishna Gir v. (r) Curteis v. Penning (1872) 41 L. J. Ch. 791. 

Suraj Deo Prasad (1914) 26 M. L. J. 47. (s) Protector Loan Co. v. Grice (1880) 5 Q. B. D. 

(w) Rogers & Co. v. British and Colonial Colliery 592 ; Walhingford \. Mutual Society (1880) 

Supply Association (1898) 68 L. J. Ch. Q. B. 5 A. C. 685. 

14; Bunseedhur v. Sujaat Ali (1889) 16 ( t ) Setrucharlu Ramabhadra Raju Bahadur v. 

Cal. 540. Maharaja ofjeypore (1915) 42 Cal. 813 I'.C.; 

(«) Shiddeshvar v. Rantchandrarav (1882) 6 Bora. i Madappa Hedge v. Ramkrishna .Xarayan 

463 ; Wilson v. Tumman (1843) 6 M. & G. 1 (1911) 35 Bom. 327 P.C. 
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S. 68 i 11 respect of any principal money or interest thereby secured ( u ). A person who 

contracts “ as receiver ” is personally liable on the contract ( v ). So, too, a person 
who contracts “ as executor ” (w). The words “ as such trustees ” in a covenant 
of this kind, have no effect at all. A covenant by a person “ as trustees ” does not 
render his trust estate liable, it is a covenant by himself ( x ). 

» 

Tenant for life. — Where a tenant for life joins in a mortgage with a trustee, he 
does not undertake to be personally liable for the loan, though it is usual for him to 
agree to keep down the interest (;?/). 


Rate of interest under the personal covenant.— As this liability arises after 
decree absolute, the mortgagee can only get 6% interest, notwithstanding anything 
to the contrary in the mortgage deed ( z ). 

Proviso at variance with the personal covenant.— A proviso which is in terms 
wholly repugnant to a covenant creating a personal liability is void (o), but a proviso 
only limiting the personal liability without destroying it, is valid (b). 

When a date is fixed in the mortgage.— No right of action arises when a date is 
fixed for repayment, till the expiration of such date (c). 

Public undertakings.— A mortgagee of a railway canal or other work in tile 
maintenance of which the public are interested, is precluded by section 67 of the 
Transfer of Property Act from instituting a suit for foreclosure or sale, nor can the 
proprietors of such undertaking be sued personally except where a corporation is 
created for certain purposes, with power to sue and be sued, to borrow money for 
the completion of those purposes, and to secure the repayment of such money by 
an instrument, which on its face imports a covenant for repayment ; if money 
be so borrowed and so secured, an action prima facie may be maintained against 
the corporation on breach of the covenant (d). The cases of railways, market 
tolls and so forth are quite different, for there the borrowers have a profit to 
receive. It would be the ruin of undertakings of this sort if the proprietors were to 
be personally liable (e). 


Void mortgages. — With regard to this question, viz., that when a mortgage 
deed is void and unenforceable for want of attestation and other causes, whether 
the mortgagee can enforce his claim under his personal covenant, there have been 
conflicting decisions. The question arose before the Privy Council but it was not 
decided. They observ ed that tho position of the mortgagor under this section could 
not by reason of the non-attestation of the deed, be better than it would have been, 
if the mortgage had been duly attested (/). Tho Madras High Court held that 
section 68 does not entitle a usufructuary mortgagee, whose mortgage is invalid for 
want of attestation, and who is deprived of possession by title paramount, and not 
by an act of tho mortgagor, to sue for the mortgago-monoy (tj). In a later case the 


(w) Encyclopedia of Forms and Precedents, 1st 

Ed , Vol. 8, p. 559. 

(u) Hurl, Moulton & Hayward v. Hull (1895) 1 
Q. U. 276. 

(a-) Par ha 1 1 v. Farhall (1871) L. K. 7 Ch. 123; 
Owen v. J) rlainer e (1872) L. K. 15 Eq. 134. 

( x ) Far hall v. Far hall (1871) 7 Ch. 123 ; Walling 

v. Lewis (1911) l Ch. D. 414. 

(y) Encyclopaedia of Forms, 1st Ed., Vol. 8, 

p. 507. 

(*) Jagantuilh Prasad v. Surajmal (1927) 54 Cal. 
101, 54 I. A. 1. 

(a) Furnivall v. Coonibes (1843) 5 Man. & G. 730, 
134 E. R. 750. 


(6) Williams v. Hathaway (1877) 6 Ch. D. 544; 
M 'ailing v. Lewis (191 1) 1 Ch. 414 ; Furnivall 
v. Coombes (1843) 5 Man. & G. 730, 134 
E. R. 756. 

(c) Holton y. Hue ken ham (1891) 1 Q. U. 278; 
Re. Turkesbnry Gas Co. Tysoe v. The Co. 
(1912) 1 Ch. 1 C A. 

(</) Eastern Union Railway Co. v. Hart (1852) 
8 Ex. 116, 155 E. R. 1283. ' 

( e ) Pontet v. The Basingstoke Canal Co. (1835) 
3 Ding. (N. C.) 433, 132 E. R. 477. 

(/) Ram Narain Singh v. Adhindra Nath Mukerii 
(1917) 44 Cal. 388, 44 I. A. 87. 

(*) K up frier v. Periakaruppa (1919) 42 Mad. 578. 
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same Court hold that such a personal covenant could be enforced (/«)• The Allahabad 
High Court has taken a contrary view (i). The same principle was followed in the 
cases mentioned below (j) which related to transactions of sale. 

Personal covenant in an invalid mortgage. — -A distinction was, however, made 
where the mortgage-money had been paid through the mortgagor's fraud. Such a 
suit was not based on the transaction. It would be based upon the fraud of the 
defendant and bound to succeed (k). 'Hie conclusion that the mortgagee cannot 
recover on the personal covenant when the mortgage is discovered to bo void, is 
contrary to section 65 of the Indian Contract Act, 1872. 


Costs and expenses not included. — Costs and expenses properly incurred by a 
mortgagee in relation to the mortgaged property, and which the mortgagor will be 
compelled to pay as a condition of being allowed to redeem the property, do not 
constitute a debt in respect of which an action can be maintained by the mortgagee 
against the mortgagor (/). It is said that the mortgagee’s right in a redemption 
action is founded on an implied contract by the mortgagor to pay these costs. 

Mortgagee suing after purchase with leave of Court. — He is not precluded from 
suing the mortgagor upon his personal covenant for the deficiency. It is not material 
that he has resold tho property at a profit (m). 

Mortgagee contracting to buy from the mortgagor another estate. — A contract 
to buy from the mortgagor another estate from tho purchase-money, for which the 
mortgage-debt is to be deducted, is not a ground for restraining the mortgagee from 
■uing on the personal covenant (n). 

Punjab Alienation of Land Act, XIII of 1900, s. 16. — The defendants entered 
into an oral mortgage with plaintiff for Rs. 10,000 the terms of which were stated 
by the parties before the palwari in mutation proceedings, and were recorded by 
him, whereby it was agreed that poasession should be with the mortgagee, that 
interest and produce wore to counter-balance each other and that the mortgage- 
money would be paid on tho 15th December 1927, when the land would be redeemed. 
Held, that tho mortgage was an anomalous mortgage and not a purely usufructuary 
ono, and that, therefore, under section 68 (a) of the Transfer of Property Act, the 
mortgagee had a right to sue for tho mortgage-money, the mortgagors having 
bound themselves to repay the same. Held further, that as under the provisions 
of section 16 of the Punjab Lund Alienation Act. the land could not be sold, the 
mortgagee was entitled to a simple money decree, as prayed for by him ( o ). 

Loss of right to sue on the personal covenant.- If having improperly made 
away with his security he is unable to return it to his debtor, he cannot have judg- 
ment for his debt (p). 


Ri^ht to protection of security. — A mortgagee, who advances a loan on the 
security of immoveable property, is entitled to the full benefit of his security as 
regards tho value thereof, tho general principle being, that the mortgagee is entitled 


(h) Rajatopalachariar v. Thiaearaya M tidal i, 
tit < l425 > Mad. 991. 

v. Sal Narain (1921) 43 All. 81 ; 
Har Prasad v. Sheo Gobind (1922) 44 All. 

0) Mur lid liar v. Petit Raj (1900) 22 All. 205 
(*'• B.) ; lihuuani Prasad v. Ghulattt Muhaut- 
... ..«••«* (1896) 18 All. 121. 

' ’ ,***"< Singh v. Narain Nurmi, A. I. K. 

... (1927) All. 190. 

1 hX $£! U / ein '"S s ' /» re Sneyd ( 1883) 25 Ch. D. 


(tn) Gordon Grant & Co., Ltd. v. /*'. /.. Boos (1926) 
A. C. 781. 

(nj Pell v. Stephens (1833) 2 My. Sc K. 334, 47 
E. R. 94. 

(o) Oadtr Parast Khan v. Xur Muhammad (1935) 

18 Lah. 612. 

(p) Lock hart v. Hardy (1846) 9 Bcav. 349, 50 

E. R. 378; Palmer v. Hendrie (1859) 27 
Bcav. 349, 54 E. R. 136 ; Kinnaird v. Trol- 
lops (1888) 39 Ch. D. 636; Hllis & Co.’s 
Trustees v. Dixon Johnson (1925) A. C. 
I 489. 
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to see that his security is not impaired, from which it follows, that the mortgagor 
must not do anything whereby the security may be diminished in value. This 
clause, however, provides for cases where without any act or default of either party 
to the contract of mortgage, the value of the property has diminished. Under 
this clause the mortgagee has the option to require additional security on the happen- 
ing of any of the three contingencies, viz., partial destruction of the security, entire 
destruction of the security, or where the security becomes insufficient, within the 
meaning of section 66 of the Transfer of Property Act (q), and on the mortgagor’s 
failure to furnish the required security, the mortgagee is entitled to sue the mort- 
gagor, but before doing so, it is incumbent upon the mortgagee to make a demand 
for such additional security and to wait for a reasonable time after the demand 
has been made. On the mortgagor’s failure to comply with the mortgagee’s demand 
within a reasonable time, the right to sue accrues immediately (r). The events, 
entitling the mortgagee to seek protection of this clause being other than the wrong- 
ful act or default of the parties, usually arise when the pledge has perished by acci- 
dent, and without negligence on his part, giving him right to proceed against the 
debtor for the recovery of the debt ( s ). For example, when the property is des- 
troyed by fire (/), by flood or inundation (u), or is submerged (p), or having been held 
in a usufructuary lease, is lost by diluvion (w). But the clause does not include 
cases of compulsory acquisition of the mortgaged land under section 73 (d) of the 
Transfer of Property Act. The mortgaged property is not deemed to be destroyed 
within the meaning of clause (b). The only effect of the acquisition is to change 
the nature of the security, that is, to transfer the mortgagee’s lion to the compensa- 
tion moneys (.r). In such a case clause (c) cannot apply, because no default is charged 
and clause (d) cannot apply because the mortgagee is not entitled to possession (y), 
so that where part of the security was acquired, and the mortgagee received com- 
pensation, he could not claim interest for the residue unexpirod of the period of the 
mortgage, but, it would have been otherwise if under clause (b) he had demanded 
additional security (z). So also where the mortgagee fails to put in his claim for 
compensation under section 9 of the Land Acquisition Act and the assessment of 
compensation was made in favour of the mortgagor, it was held that the remedy 
of the mortgagee was to proceed against the remaining mortgaged property and 
recover the balance under O. 34, r.6 of the Code of Civil Procedure (o). But this 
is no longer law in view of the amendments to the Act ( b ). There are cases, how- 
ever, which have decided that a sale of the property under the Land Acquisition 
Act is a destruction under the meaning of this clause. This view, however, it is 
submitted, does not appear to bo sound. Claim undor this clause will be maintain- 
able, when the mortgaged land was sold by revenue authorities, for failure of the 
mortgagor to pay the assessment duo on them (c). The value of the property 
depends to a largo extent upon the income obtainable from it ( d ). If the mortgagee 


(o) Bhawani v. Jung Bahadur (1910) 7 A. L. J. 
39 1 . 

(r) Hhawani v. Jung Bahadur (1910) 7 A. L. J. 

39 1 

(s) Vitoba v. Chholtalal (1870) 7 B.H.C. R. 1 16 ; 

Ram Sewak v. Sheo Naik (1923) 45 All. 38S ; 
Hhawani v. Jung Bahadur (1910) 7 A. L. J. 
391 ; V enhatcshwara v. Kesava Shetti 

(1879) 2 Ma«l. 187. 

(/) Vitoba v. Chholtalal (1870) 7 II. H. C. K. 116 ; 
Veilkateshwara Keshava Shetti (18791 2 Mad. 
187. 

(a) Ram Jeu'an Miser v. Jagannalh Pershad Singh 
(1898) 25 Cal. 240. 

(v) Bhawani v. Jung Bahadur Singh (19101 7 
A. L. J. 881 Bam Seroak v. Sheo Naik 


(1923) 45 All. 388; Raghunath Meghu 
Mundu, A. I. R. (1933) Pat. 693. 

(«<•) Sheo (loam Singh v. Roy Dinker Dyal (1874) 

12 \V. K. 215; Ram Seu'ak v. Sheo Naik 
(1923) 45 All. 388. 

U) Jotoni Chowdharani v. Amor Krishna (1909) 

13 C. \V. N. 350. 

(y) Arumugam v. Sivaenana (1890) 13 Mad. 321. 
(s) Prokash Chandra (those v. Hasan Bimii Bibi 
(1915) 42 Cal. 1146. 

<a) Basa Mat v. Tajammal (1894) 16 All. 78. 

(b) Section 73 (2). 

(c) Sawaba Khandapa v. Abaji Jotiram (1887) 

11 Bom. 475 (before the Act). 

(</) Fateh Din v. Kishen Lai, A. I. R. (1923) All. 
584. 
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makes a demand for payment within the term, and the mortgagor complies, the 5 . 68 
mortgagee cannot insist upon payment of interest for the residue of the term (e). 

Nor can a notice requiring payment within the term, be withdrawn without the 
consent of the mortgagor (/). But when the destruction takes place through the 
wrongful act of the mortgagee no additional security can l>e demanded (g). Where 
a mortgage property stood on Government leasehold land and the Government 
terminated the lease, allowing the mortgagor compensation with lease of another 
site, the mortgagee cannot demand additional security under this clause as the 
circumstances do not constitute a case of transmutation, but the mortgagee’s only 
remedy is to sue the mortgagor personally for the debt (/<)• Where mortgagee is 
deprived of his security by a stranger, he ought to call upon the mortgagor to furnish 
some other security equivalent to the one of which he was dispossessed, before suing 
the mortgagor for the money (i). 

Certificate of administration. — A suit uj on a usufructuary mortgage by the 
mortgagee’s heirs is maintainable without a succession certificate O'). 


Defect in title. — It seems more than doubtful whether the alleged discovery 
of a defect in title, is a rendering of the security insufficient within the meaning of 
the section (A). 


Section 68, Clause (c). 


Clause (c) generally. — This clause provides against cases where the deprivation 
of the security is caused by the wrongful conduct of the mortgagor. The right of 
the mortgagee to proceed arises on both a partial as well as an entire destruction 
of his security. It differs from clause (b) inasmuch as under that clause the mort- 
gagee’s right to sue arises without any default of the mortgagor. Like clause (b), 
however, it is necessary that the mortgagee should not be guilty of any wrongful 
act or default causing or contributing to the loss or diminution in value of the 
security. Unlike clause (b) it is not necessary to make a preliminary demand and 
wait for a reasonable time. The right conferred by clause (c) of this section exists 
independently of and is not taken away by any personal covenant to repay in the 
instrument, and that, notwithstanding the fact that the remedy on the personal 
covenant is barred ( l ). Again, clause (c) differs from clause (b) inasmuch as the 
personal remedy and the remedy under clause (c) may be pursued concurrently, 
whereas in the other case the remedy undor clause (b) should bo first exhausted or 
the security held, be abandoned bofore suing on the personal covenant. The default 
referred to in this clause must bo anterior to the deprivation of possession. The 
failure to get back lost possession is not within the clause (m). In this case a Divi- 
sion Bench of the Madras High Court distinguished a case decided by the Judicial 
Committee (n). There the mortgagor had taken active steps to deprive the mor- 
gagee of his possession on the ground that to such a state of affairs and circumstances 
clause (c) would apply, provided the mortgage was otherwise enforceable, but that 


U) Prokash Chandra Chose v. Hasan lianu Bibi 
(1915) 42 Cal. 1146 ; Letts v. Hutchins (1871) 
“• R* 13 fcq- 176 : In re Moss (1885) 31 Ch. 
, /. ,• 9 9 : Smith \ . Smith ( 1891 ) 3 Ch. 550. 

/ / rokash Chandra Ghost v. Hasan lianu Bibi 

42 Cal. 1146 ; Santley v. Wilde (1899) 
. * Ch. 747. 

Bohan v. Magntratn (1897) 21 Horn. 396; 
l alma v. Hrndru (1859) 27 Beav. 349, 
*4 R *36; Kinnaird v. Trollop r (1888) 
39 Ch. D. 636 ; Ellis & Co.’s Trustees v. 
/l, u, on Jo^son (1925) A. C. 489. 
v ' ralaneappa Chetty v. .1/a Shine (1909) 14 


Bur. L. R. 159. 

(i) Kuppirr v. Prriakaruppa Kavundan (1919) 

42 Mad. 578. 

(j) l inrsh Chandra Pramanick v. Mothura Kohan 

Haidar { 1901) 28 Cal. 246. 

(/f) Amir-ul-lah v. Rasul liaksh (1919) 17 A. L. J. 
474. 

(/) Appasatni Thtvan v. X'irappa Thrvan (1906) 
29 Mad. 362. 

(w) Kuppirr v. Prriakaruppa Kavundan (1919) 
42 Mad. 578. 

(h) Ram Narayan Singh v. Abhindra Salh 
Mukherii (1917) 44 Cal. 388. 44 1. A. 87. 
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the Bench was not prepared to extend the reasoning of the decision to a case where 
the mortgagor had done no act to deprive the mortgagee of his possession. When 
mortgaged property is lost owing to the default of the mortgagee the latter sues 
on the personal covenant (o). Where in a usufructuary mortgage the mortgagor 
binds himself to repay the money, but there are reciprocal promises, and the mort- 
gagee by his own default (allowing the mortgaged property to be sold for failure to 
pay arrears of Government revenue undertaken by him to be paid) precludes himself 
from fulfilling his part of the contract for restoration of the property on satisfaction 
of the debt, the mortgagee cannot compel the mortgagor under clause(a) of section 68 
to fulfil his promise of repayment (p). Clause (c) of section 68 provides for relief 
when the mortgagee is deprived of his security otherwise than by his own default (q). 

Examples of wrongful act or default. — Sale to a bona fde purchaser for value 
without notice after execution of an unregistered mortgage (r). Failure to follow 
property mortgaged by two of several co-sharers by reason of opposition of those 
who had not joined in the mortgage after representation by the mortgagors that 
they would not defend (*) acts of waste (f). Mortgagor knowing that he was 
mortgaging an estate not transferable by law and the mortgagee believing that it 
was a tenure of a transferable character (w). Non-payment of the amount due on 
the first mortgage which led to the sale of the mortgaged property arising from a 
breach of the covenant, whether express or implied, under clause (e) of section 65 of 
the 1 ransfer of Property Act (v). Discovery of a prior encumbrance not previously 
known to the mortgagee (to) are wrongful acts or default. So also when the mort- 
gaged land was sold by tho Revenue authorities for arrears of assessment due from 
the mortgagor for lands other than those mortgaged ( x ). Ejectment of a tenant 
under the Madras Rent Recovery Act operates as an extinguishment of all mesne 
encumbrances and subordinate interests created by a tenant, and so the mortgagee 
is entitled to sue for such default (?/). 

Not a wrongful act.- -A sale by a mortgagor of his equity of redemp- 
tion ( 2 ), attachment of mortgaged premises and sale of the equity of redemption 
through the Court (a), or where the mortgagee is deprived of possession by a third 
party claiming under a purchaser, are not wrongful acts or defaults (ft). 

Heir of a mortgagor. — Heir of a mortgagor is liable when he commits waste to 
the prejudice of the security (c). 

Charge. — The provisions of the section as to tho liability of a mortgagor who 
commits waste, apply to a person creating a charge (d). 


Section (i8, Clause id). 

Amendment. — The amendment has been made because this clause, being a 
covenant for quiet enjoyment, is an assurance against defective title and disturbance 
consequent thereupon, so that in caso of a trespasser, tho mortgagee is left to his 


(6) Cliitkali Koer v. Malliurulal (1906) 3 C. I- J. 
220 . 

( p ) Chitkali Koer v. M alliuralal (1906) 3 C. I.. J. 

220 . 

(q) Chilkali Koer v. Malliurulal (1906) 3 C. I.. J. 

220; Hamad Yar Khan v. Shankar Das, 
A. 1. U. (1923) Lah. 357. 

(r) Appasami Thevan v. I'irappa Thevan (1906) 

29 Mad. 362. 

(s) Hhugwan Acharjee v. Gobind Sahoo (1882) 9 

Cal. 234. 

It) Ramakrishnama Chetly v. Vuwati Chenger 
Aiyar (1914) 27 M. L. I. 494. 

(u) Ganesh Singh v. Singhan Kuar (1888) 10 All. 
47. 


(»') Singjee v. Tiruvengadam (1890) 13 Mad. 192. 
(«•) Radha Churn Shaha v. Parbullee Churn Dult 
(1874) 25 W. R. 51. 

(*) Sawab.i Khandapa v. A bait lotirav (1887) 
11 Bom. 475. 

(y) Ekambara Ayyar v. Meenatchi Animal (1904) 
27 Mad. 401. 

(*) Jhabba Run v. Girdhari Singh (1884) 6 All. 
298 

(a) Gopalasamx v. Arunachella (1892)15 Mad. 304. 

(b) Gokal v. Shrimal (1904) 6 Bom. L. R. 288. 

(.-) Ramakrishnama Chettv v. \'uwati Chenger 
Aiyar (1914) 27 M. L. J. 494. 

(J) Ramakrishnama Chetty v. I’urhili Chenger 
Ai\ar (1914) 27 M. L. I. 494. 
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remedy against the wrong-doer, for the following reasons, as only lawful molestations 
would bo included. First, because it would be unreasonable that a man should 
covenant against the tortious acts of strangers. Secondly, the covenantor, although 
innocent, might be charged when the mortgagee had his remedy against the wrong- 
doer. Thirdly, the mortgagee would have a double remedy for the same injury 
against the covenantor and also against the wrong-doer. Fourthly, a way would be 
opened to damage a third person (that is the covenantor) by undiscovcrable practice 
between the mortgagee and a stranger (e). But a covenant against the acts of a 
particular person by name, will be restrained for disturbance of title: for the cove- 
nantor is presumed to know the individual against whose acts he is content to cove- 
nant, and may, therefore, be reasonably expected to stipulate ugainst any distur- 
bance by him, whether by lawful title or otherwise (/). 

Quiet enjoyment. — This clause is similar to the covenant for quiet enjoyment 
implied in a conveyance by way of mortgage (g) and confers on the mortgagee a 
personal remedy (/*)• As the Judicial Committee observed, in Rain Narain Singh 
v. Adhindra Nath Mukherji ( i ), “ it must also be borne in mind that if the mortga- 
gor be in the first instance under no personal liability, such liability may arise under 
section 08 (c) or (d) of the Transfer of Property Act.” 


The clause may be sub-divided into two parts, one relating to delivery of pos- 
session and the other to securing quiet and undisturbed possession after delivery 
has once been made. The clause is wide enough to include every instance of failure 
by the mortgagor to secure a mortgagee in undisturbed possession at 
any time during the period for which the mortgagee was entitled to 
remain in possession (j). So that on failure to deliver possession the mortgagee 
«nay either sue for possession (k) or sue for the mortgage-money, although there is 
no personal covenant to pay the mortgage -money (/). The liability under the 
clause is statutory (m). It does not apply to a mortgage by conditional sale (n). 
A temporary suspension of the mortgagee’s possession does not bring the case with- 
in the meaning of this clause (o), nor when interference is caused by acts of the 
Legislature (p). The clause does not create a charge on the mortgaged property ( q ). 
The remedy is not exclusive but alternative (r) ; but the aid of the clause can 
only be invoked when the deprivation is caused otherwise tlian by the mortgagee’s 
default (a). If his suit for possession is dismissed, a subsequent suit by him for the 
recovery of the money is under O. 2, r. 2 of the Code of Civil Procedure, barred (f). 


to 

if) 

(K) 


<*) 


Platt on Covenants, p. 315. 

Platt on Covenants, p. 317. 

Sec. 7, sub-scc. 1 (c) of the Conveyancing Act 

44 4 45 Viet., c. 41. 
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Mattesh Singh v. Chauharja (1832) 4 All. 
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y (1930) 52 All. 338. 
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Gir ‘ iha ” Singh (1884) 6 All. 
r t 98 1 Lai v. Ghasit (1894) 16 All. 318. 
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in 14 * Ganesh Singh v. Sujari (1888) 
m 47. 
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Mad. 242. 

Badri Das v. Besa, A. I. R. (1933) Lah. 174. 
K. V. Kuniraman Menon v. M. T. Avuthala 
Kutti (1910) 8 M. L. T. 223. 
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Khan (1899) 23 Bom. 510 ; Xeioby v. Sharpe 
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Perianna Servaigaran v. Marudainayagam 
Pillai (1899) 22 Mad. 332; Arunachalatn 
Chetti v. Ayyavayyan (1898) 21 Mad. 476. 
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Failure of mortgagor to deliver possession. — In a case where the mortgage 
contained no covenant to pay the Privy Council in Ram Narain Singh v. Adhindra 
Nath Mukerji (w) observed, “ it must also be borne in mind that if the mortgagor 
be in the first instance not personally liable, such liability may arise under section 
68 (c) or (d) of the Transfer of Property Act.” If a mortgagee who has taken pos- 
session demands additional security and the mortgagor deprives him of possession, 
he is entitled to sue under clause (d) of section 68 (v). The subsequent dispossession 
after once possession is delivered, is a failure to secure possession (w). Hence a 
usufructuary mortgagee is entitled to sue for the mortgage amount when the mort- 
gagor fails to secure him in quiet and undisturbed possession ( x ). And where the 
mortgaged property was leased to the mortgagor by the usufructuary mortgagee, 
and the former having failed to perform the conditions and observe the covenants 
of the lease, the mortgagee demanded possession which was withheld, he was held 
entitled to sue ( y ). So dispossession by a mortgagor’s co-sharer, who got the mort- 
gaged property on partition, entitles the mortgagee to sue ( 2 ). Any admission in 
the course of the trial, that a usufructuary mortgagee was not in possession of the 
mortgaged land, entitles him to a decree on the mortgage still outstanding (a). Relief 
was granted to a usufructuary mortgagee when the mortgagor fraudulently sup 
pressed the fact that there was outstanding against the mortgaged property a 
decree for sale on a prior mortgage, and this decree was subsequently put into exe- 
cution (6). If the mortgagee is kept out of possession by the mortgagor’s indirect 
conduct , it makes no difference, as when a usufructuary mortgagee is unable to obtain 
possession of the mortgaged property owing to the mortgagor having executed a 
subsequent mortgage and placed the second mortgagee in possession (c), and where 
the mortgagor by falsely alleging tonder of interest, kept the mortgagee out of pos- 
session, the mortgagee was held entitled under this clause to sue for the mortgage 
amount (d). Whon rents are reduced, the security is diminished and the mortgagee 
is entitled to demand additional security and on the mortgagor’s failure, to sue 
for mortgage-money (e). 


Claim under a title superior to that of the mortgagor. — This clause also protects 
the mortgagee, who loses his security by or in consequence of a claim made by a 
person having a title paramount to that of the mortgagor. A usufructuary mort- 
gagee, who is deprived of his possession by a person claiming title adversely to the 
mortgagor, is entitled to suo for the mortgage -money (/). Disturbance by a third 
person with whom the mortgagor was not in collusion, for example, a purchaser 
of the equity of redemption (g), or a person claiming under such purchaser ( h ), or 
by a trespasser (t), does not entitle the mortgagee to this right as the disturbance 
must bo by a person claiming under a title superior to that of the mortgagor (;). 
A co-sharer of tho mortgagor who has received the mortgaged share on partition, 


44 Cal. 388, 44 I. A. 87. 

Parian Pandey v. Mahatom Mahato (1907) 

p e aZan 'L l £ v. Mahato, n Mahato (1907) 

Abdul \t isalam v. Ml. Rafiat ( 1905 L 2 L. J- 

493 ; Pinto v. Narayan (1932) 34 Horn. L. K. 

nffalal v. Ghasit (1894) 16 All. 318. 

Talik Singh v. Jalal Stngh . (1910) U C. L. J 
130 ; Ramnandan v. Dent Saht, A. 1 . 

.sJJ/w^aran Rai v. Burhamdeo Lull, A. I. R. 

Aim^llahThan v. Solar Rakhsh (1905, 

JMiga^Riddtw. Santa Rau (1894) 17 Mad. 469. 


(d) Saravana v. Chintiatnmal (1892) 15 Mad. 65. 
(<) Fateh Din v. Kishen Lai, A. I. R. (1923) All. 
584. 

(/) Mating Po Kiu v. Mating Kyauk Ye, A. I. R. 
(1924) Hai>R. 143. 

(g) Jhahhu Rant v. Girdhari Singh (1884) 6 All. 
298. 

Ih) Gokul v. Shrimal (1904) 6 Bom. L. R. 288. 

(«) Nakchali Ran, v. Ram Charitar Rai (1897) 19 
All. 191 ; liechti Sahu v. Arjun Sa/iw (1918, 
3 Pat. L. J. 162 ; Gopalasanti v. Arunachdla 
(1892) 15 Mad. 304. 

{j) Gopalasanti v. Arunachdla (1892) 15 Mad. 304 ; 
Nakchrdi Ram v. Ram Charitar Rai (1897) 
19 All. 191 ; Kuppier v. Periakaruppa 
Kavundan (1919) 42 Mad. 578; Ram Surat 
Misra v. Gur Prasad (1921) 43 All. 484. 
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is not a person claiming under a superior title (A). If in a suit by a subsequent 
mortgagee, a usufructuary mortgagee fails to take a defence which would have 
preserved the security, he is not entitled to sue for the mortgage-money under this 
section (/). And whero through default of the mortgagee some items of mortgaged 
property cannot be reconveyed, lie is not debarred from suing; the proper course 
is to debit him with the value. 


Covenant of possession in lieu of interest. — A usufructuary mortgagee, who 
under the terms of the mortgage deed, is entitled to receive the interest of the money 
advanced by him out of tile profits of the property mortgaged, has not succeeded 
in obtaining possession of either the whole or a portion of it, cannot claim interest 
on his money at the time of redemption, unless the mortgage deed expressly provided 
that the mortgagor was to pay to the mortgagee at the time of redemption (m). 
It is also a well-established principle that if a mortgagee does not succeed in getting 
possession over the entire property mortgaged, there being a failure on the part of 
the mortgagor to deliver possession of a portion of the property mortgaged, the 
mortgagee cannot claim interest in lieu of the rent and profits of the property afore- 
said. The mortgagee, if he does not bring the necessary suit in time, would l>e 
deemod in law to have acquiesced in his diminished security. This principle was 
laid down by their Lordships of the Privy Council (a) and followed in a number of 
cases (o). 


Except for one year during the period of the mortgage, the mortgagee in spite 
of his efforts was wrongly kept out of possession by the mortgagors. There was 
no waiver or acquiescence as in the Allahabad case (p). It was hold that the mort- 
gagee was entitled to some interest and that 12°, , was not excessive (7). In a similar 
mortgage with covenant for possession, possession having been witlxheld, interest 
at 12% was allowed without any question being raised (r). Tho case Parnan Panel' 7/ 
v. Mahatam Mahto (*) may bo cited, though in that caso it was expressly agreed 
that in case of dispossession interest should run at the rate of 15% per annum. It is 
a settled rule of law which has been consistently followed in the province of Oudh, 
that if lie gets possession of a major portion of the property mortgaged and chooses 
not to take any further remedy, he must be deemed to have acquiesced in the pos- 
session of a portion, and at the time of redemption he should not be heard in support 
of his claim as to loss of interest on that account (/). There is nothing in section 58. 
67 and 68 of the Transfer of Property Act which enables a mortgagee to make a 
claim to interest which is not given to him by the mortgage bond (u). 


English mortgage. — In an English mortguge there is usually a covenant for 
quiet enjoyment, which entitles the mortgagee upon default in payment of the 
principal sum or the interest thereof or any part thereof, on the stipulated days, to 


(A) Talik Singh v. Jalal Singh (1910) 11 C. L. J 
ti\ *36. 

(») Dunia Lai Chimdhury v. Musammat Noteratan 
, 2 Pat. L. J. 490. 

(«) Mahadaji v. Joti (1893) 17 Bom. 425, when 
the mortgagee never took trouble to obtain 
possession ; Jhunker Singh v. Chhotkhan 
Singh (1909) 31 All. 325 ; Shea Shankar v. 

D R *1 J at j, A. I. R. (1927) Oudh 594. 

' ‘ ,rtap Bahadur Singh v. Gajadhar Singh 
> x J 1 ® 0 ?) 24 All. 521, 29 I. A. 148. 

10) Mahadeo Tewart v. Sitla Bakhsh Singh, 
A. I. K. (1922) Oudh 102; Khuda Bakhsh 
v. Alum-un-nissa (1905) 27 All. 313; 
yAnnAu Singh v. Chhotkhan Singh (1909) 31 
All. 325 ; Prasanna Kumar Haidar v. Girish 
Chandra, A. I. R. (1934) Cal. 149 ; Pranpati 


v. Hanhar, A. I. R. (1932) Oudh 57 ; Dubn 
v. Ram Naresh Singh, A. I. R. (1926) Oudh 
224. 

(P) Pratap Bahadur Singh v. Gajadhar Bakhsh 
(1902) 24 All. 521. 29 I. A. 148. 

(</) Sit a Hath Gosh v. Thakurdas Chakravarty 
(1919) 46 Cal. 448. 

(r) Raja Oodit Purkash v. Martindell (1849) 4 
M. I. A. 444. 

( 5) (1907) 6 C. L. 1. 143. 

(!) Sheo Shankar Pande v. Raj Jas Lai, A. I. R. 
(1927) Oudh 594; Dubri v. Ram Naresh 
Singh. A. 1. R. (1926) Oudh 224 ; Pratap 
Bahtulur Singh v. Gajadhar Bakhsh Sineh 
(1902) 24 All. 521, 29 1. A. 148. 

( ««) Manickchand v. Rangappa (1921) 45 Bom 
523. 
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S. 68 enter into and upon the mortgaged premises, and thenceforth to quietly possess 
and enjoy the mortgaged premises, and receive the rents and profits thereof without 
any interruption, claim or demand from any person or persons whomsoever. This 
clause enables the mortgagee to take possession upon such default as is contem- 
plated as aforesaid being made. Under such a covenant, it seems that before 
default , the mortgagee must depend upon his own title as against interruptions by 
third persons. The limitation for the mortgagee’s action on the mortgage runs from 
the date of the mortgage. Introduction of such a clause does not make it run from 
the date of default in payment (v). 

Defective title. — Under section 65 of tlie Transfer of Property Act the mortgagor 
is deemed to contract that he has the interest which he professes to have in the 
mortgaged property and further, under section 68 (d) of the Act, whenever the 
mortgagor fails to deliver possession of the property to the usufructuary mortgagee, 
the latter is entitled to sue for his mortgage-money {w). 


Heirs of a deceased mortgagor. — A decree under this section can be executed 
against any property of the deceased mortgagor in the hands of such heirs, includ- 
ing the property which was once the subject of the mortgage. The bar of 
O. 34, r.14 of the Code of Civil Procedure, 1908, does not apply ( x ). 


Void mortgage. — A mortgage of a recognized sub division of a bhag is void 
under the Bhagdari Act, section 3. But if there is a covenant for quiet enjoyment 
in such a deed, the mortgagee would be entitled to recover compensation for the 
disturbance under the covenant ( y ). There is no right to sue for mortgage- 
money whero the mortgage is void as being illegal and opposed to the provisions 
of the Punjab Colonization of Government Lands Act. 

Right of mortgagee to sue for sale or foreclosure. — A Full Bench of the Madras 
High Court has hold that the right to sue for sale is not to be found in section 68 
of the Transfer of Property Act without doing violence to the language of the 
section (z). The Bombay High Court, in a case before the Transfer of Property 
Act, held the opposite view (o). The Allahabad High Court allowed a usufructuary 
mortgagee who could not get possession, to sue for and obtain a deoree for sale (6). 
When once a mortgage becomes payable under any clause in seotion 68, there can 
be no reason for refusing to give effect to section 67, which allows a suit for fore- 
closure or for sale at any time after the mortgage-money had become due. On the 
happening of events in section 68 the mortgage-money becomes due, and therefore 
there is no reason why section 67 should not be appealed to where there is a default 
under section 68 (c). 

Lesser amount paid. — A mortgagor cannot oscape the consequences of section 68 
if the real consideration for the loan is larger than the actual amount paid (d). 


Sub-mortgage. — The provisions of this section apply to a sub-mortgage (e). 


(v) Hoy lance v. Lignljool (1841) 8 M. W. 

(u,) GaJeh *Dinv. Kishen Lai, A. I. R. (1923) All. 

(*) Chedi Lai v. Saadatun-nissa Uibi (1917) 39 

(y) Javcrbhal v. Gordhan (1915) 17 Bom. 1- R. 

(*) Arunachalam v. A yyavayyan (1898) 21 Mad. 
470. 


(o) 

lb) 

(c) 

( 4 ) 

M 


I'enkatarao v. Mahableshwar (1902) 26 Bom. 
241. 

Narpat v. Ratn Saran Das (1906) 30 AU. 163 ; 

Jafar Husan v. Ranjit Singh (1899) 21 All. 4. 
Subbamma v. Narayya (1923) 46 Mad. 259. 
Balbhaddar Prasad v. Dhanpat Dayal, A. I. R. 
(1924) O. 193. 

Ram Sarup Chaube v. Ram Dolar Panda, 
A. I. R. (1925) All. 736. 
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Limitation. — For 6uits under the section the period is six years under article 1 Ifl 
or article 120 (/). Under article 120 the terminus a quo is “when the right to sue 
accrues." It has been held bj r the Judicial Committee that there can be no “ rigid 
to sue " until there is an accrual of the right asserted in the suit and its infringe- 
ment, or at least a clear and unequivocal threat to infringe that right by the 
defendant against whom the suit is instituted (g). 

Liability of purchaser on covenant after assignment of the equity of 
redemption. — The covenant being a personal one, cannot bind the assigns, but in 
view of the introduction of section 59- A in the Transfer of Property Act by the 
Amending Act, it has. become necessary to make it clear, that in case of liability 
under clause (a) the mortgagee is restricted to his rights against the mortgagor 
personally and cannot proceed against his transferee. Therefore the proviso has 
been added. The covenant for payment of the mortgage debt does not run with 
the land so as to bind a purchaser of the equity of redemption, (h) though such a 
covenant is, in the absence of express agreement, implied, on the purchaser of the 
equity of redemption covenanting to indemnify the mortgagor against the debt (t ). 
If a man purchases the equity of redemption and covenants with the vendor that 
the latter shall be indemnified, it is not the purchaser’s debt to be paid out of hie 
own estate, but it remains a debt on that estate only', and if nothing more has been 
done to take the debt upon himself, for instance, no communication with the mort- 
gagee, it is not the personal debt of the purchaser (;) nor is such a liability to be 
inferred by the assignee paving interest to the transferee of the mortgage (fc), or 
undertaking to discharge the mortgage debt out of a portion of the consideration 
left with him for the purpose. But if the purchaser enters into a new contract 
with the mortgagee, as for different times and modes of payment, etc., he renders 
himself liable (/). Such a liability was adjudged when there was an equity of re- 
demption altogether different from the first equity of redemption and the interes' 
reserved being also different (m). 


Section 08, Subsection 2. 


Sub-section 2. — The personal remedy declared by clause (a) of the section being 
additional to the property which is really the security for the loan, mortgagees 
have gone against the mortgagor personally before proceeding against the mortgaged 
property or the security. This practice having led to hardship on the mortgagor, 
the Legislature has thought fit to amend by providing that in case of clauses (a) and 
(b), the mortgagee should exhaust all his available remedies against the mortgaged 


if) 


(0 

(A) 


Dinkar v. Chaganlal (1914) 38 Bom. 1> 
(mortgage bond) ; Ratnasabapaihy v. Devas 
gamony (1929) 52 Mad. 105 (insufficiency « 
sale proceeds) ; Ram Raghubir v. Unitt 
Refineries (1933) 35 Bom. L. R. 753, 60 I. i 
183 ; Tricumdas Cooverji v. Gofiinath (191' 
19 Bom. L. R. 450, 44 I. A. 65 ; Shambh 
Dat v. Shiam Naratn , A. I. R. (1934) Oud 
415 (security diminished) ; folia Singh ' 
Mathura , A. I. R. (1931) Oudh 5 (mortgage 
not obtaining possession) ; Maung Yan \ 
Maung Po Ka t A. I. R. (1925) Rang. 22 
(security deprived) : Ram Jewan v. Jagai 
nath (1897) 25 Cal. 450 (destruction b 
deluvion) ; Unichamar v. Ahmad (189; 
21 Mad. 242 (possession disturbed) ; St 
Ganesh Lai v. khetramohan (1926) 5 Pa 
585, 53 I. A. 134. 

fPr* Kolan (1930) 32 Bom - L ‘ R ' 159 
(« *C.) 

Oxford (Earl of) v. Rcxlney (Lady) (1808) 1 
Ves. 417, 33 E. R. 581 ; Butler v. Built 


40 


(1800) 5 Ves. 534, 31 E. R. 724 ; Woods v. 
Hunlingford (1796) 3 Ves. 128, 30 E. R. 
930; Jamna Das v. Ram Autar Pande 
(1912) 34 All. 63, 30 I. C. 785, 39 I. A. 7 ; 
Sanku Prasad v. Kamta Prasad (1923) 26 
C. W. N. 771 ; Tare Chand v. Brojo Gopal 
(1913) 17 C. L. J. 120. 

(•) Dodson v. Downey (1901) 2 Ch. 620; Jankt 
Saran Syed Muhammad , A. I. R. (1932) 
Pat. 273; Ram Barai v. Sheo*letii (1912) 
16 C. W. N. 1040 ; Izzat-un-nissa v. Kunwar 
Pertab (1909) 31 All. 583, 36 I. A. 203. 

(j) Butler v. Butler (1752) 5 Ves. Jun. 724, 31 

E. R. 724 ; Txceddell v. Tweddell (1787) 2 
Bro. C. C. 101, 152. 

( k ) Re. Errington , ex-parte Mason (1894) 1 Q. B 

11 . 

(J) Oxford (the Earl of) v. Rodney (Lady) 14 V«. 
Jun. 417, 33 E. R. 581. 

(m) Barham v. Thanet (Earl of) (1834) 3 L. J. Ch. 
N. S. 228, 40 E. R. 231 ; Bagot v. Bagot 
(1864) 34 Beav. 134, 55 E. R. 585. 


S. 6^ 



626 


THE TRANSFER OF PROPERTY ACT. [CHAP. IV. 


Ss. 68-69 property or what remains of it, before he seeks the personal remedy against 

the mortgagor. It is, however, left to the discretion of the Court to stay such a 
suit and all proceedings thereon notwithstanding any contract to the contrary in 
the mortgage deed, so that unless the mortgagee has exhausted all his other remedies 
to recover his loan, the Court may stay his suit against the mortgagor personally, 
his remedy being to recover the loan out of the mortgage property or what remains 
of it. But it is, however, open to the mortgagee to give up his security and then 
pursue the personal remedy given under clauses (a) and (b) of the section, but he 
cannot relinquish only a portion of the security so as to increase the burden on the 
remaining portion (n). To effect abandonment of the security, it is necessary that 
the transaction should be evidenced by a registered deed. In cases falling under 
clauses (c) and (d) of the section, such a restriction on the rights of the mortgagee 
is not called for. The provisions of this sub -section are not in any way inconsistent 
under O. 34, r. 6 of the Code of Civil Procedure, 1908, because that rule applies to 
mortgage suits, whilst the present section relates to suits in which the mortgagee 
can only obtain a decree tor payment of money (o). The provisions of O. 34, r. 14 
of the Civil Piocedure Code, 1908, do not bar the operation of this sub-section, as 
the mortgagee is required to exhaust his remedy against the mortgaged property 
first. 

Concurrent remedies. — The rights of the mortgagee to pursue his remedies 
concurrently are not fettered in the case of clauses (c) and (d) by sub-section 2 , so 
that it is not necessary, where the case falls under clause (c) and clause (d), to ex- 
haust his available remedies against the mortgaged property before he seeks to 
pursue the personal remedy against the mortgagor. If he sues on the covenant 
and doos not get fully paid, he may still go on and foreclose the mortgage. But 
after ho has once been paid in full under the covenant he cannot touch the estate. 
A mortgagee who has obtained a judgment for foreclosure absolute cannot sue 
upon the personal covenant without re-opening the foreclosure (p). When he 
has foreclosed no one can toll what it is really worth, and it is for this reason that 
ho is precluded from suing at law, because it cannot be ascertained that there is 
any residuo duo to him. The estate which he has taken under his foreclosure may 
bo equal in value to, or oven greater in value than, his debt. Where, however, the 
mortgagee has brought tho property to a judicial sale, he can sue on the personal 
covenant for any difference botwoen the sums due and the amount realized (< 7 ). 
That is clearly implied, though not expressly stated, in In re Barker's Claim ( r ) 
and W orthington <So Co. v. Abbott (e). , 

Deficiency In interest. — Deficiency in interest may be realized from the mort- 
gagor personally as well as from tho mortgaged property (t). 


69. (1) Notwithstanding anything contained in the 

Power of sale when Trustees ' and Mortgagees' Powers Act , 1866, 
valid - a mortgagee, or any person acting on his 

behalf, shall , subject to the provisions of this section , have 
power to sell or concur in selling the mortgaged property, 


n) Chattel Malt v. Dan Dehari (1923) 50 Cal. 718. 

o) Appasami v. Veerappa (1906) 29 Mad. 362. 

P) Perry v. Darker (1803) 8 Vcs. 527, (1806) 13 

Vos. 198 : l.ocknart v. Hardy (1846) 9 Bcav. 
349 , Palmer v. Hendrie (1859) 27 Beav. 
349 (18691 28 Beav. 341. 

(q) Perry v. Darker (1806) 13 Vcs. 198, 205; 


Radge v. Ricketts (1873) L. R. 8 C. P. 358; 
Ellis 6* Co.'s Trustee v. Dixon Johnson 
(1925) A. C. 489. 

r) (1894) 3 Ch. 290. 

s) (1910) 1 Ch. 588. 

t) Chintaman v. Dttlai (1911) 33 All. 107. 
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or any part thereof, in default of payment of the mortgage- 
money, without the intervention of the Court, in the 
following cases and in no others, namely : — 

(a) where the mortgage is an English mortgage, and 

neither the mortgagor nor the mortgagee is a 
Hindu, Muhammadan or Buddhist or a member 
of any other race, sect, tribe or class from time 
to time specified in this behalf by the Local 
Government with the previous sanction of the 
Governor- General in Council, in the local official 
Gazette ; 

(b) where a power of sale without the intervention of the 
Court is expressly conferred on the mortgagee by the 
mortgage-deed and the mortgagee is the Secretary 
of State for India in Council ; 

(c) where a power of sale without the intervention of 
the Court is expressly conferred on the mortgagee 
by the mortgage deed and the mortgaged property 
or any part thereof, teas, on the date of the execu- 
tion of the mortgage-deed , situate within the towns 
of Calcutta, Madras, Bombay, Karachi, Rangoon, 
Moulmein, Bassein, Akyab or in any other town 
or area which the Governor- General in Council 
may, by notification in the Gazette of India , 
specify in this behalf. 

(2) No such power shall be exercised unless and 

until 

(а) notice in writing requiring payment of the princi- 
pal money has been served on the mortgagor, 
or on one of several mortgagors, and default 
has been made in payment of the principal money, 
or of part thereof, for three months after such 
service ; or 

(б) some interest under the mortgage amounting at- 
least to five hundred rupees is in arrear and 
unpaid for three months after becoming due. 

(3) When a sale has been made in professed exercise 
of such a power, the title of the purchaser shall not be 
impeachable on the ground that no case had arisen to 
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S. 69 authorize the sale, or that due notice was not given, or that 
the power was otherwise improperly or irregularly exercised ; 
but any person damnified by an unauthorized or improper 
or irregular exercise of the power shall have his remedy 
in damages against the person exercising the power. 

(4) The money which is received by the mortgagee, 
arising from the sale, after discharge of prior incumbrances, 
if any, to which the sale is not made subject, or after pay- 
ment into Court under section 57 of a sum to meet any prior 
incumbrance, shall, in the absence of a contract to the 
contrary be held by him in trust to be applied by him, 
first, in payment of all costs, charges and expenses pro- 
perly incurred by him as incident to the sale or any at- 
tempted sale ; and, secondly, in discharge of the mortgage- 
money and costs and other money, if any, due under the 
mortgage ; and the residue of the money so received shall 
be paid to the person entitled to the mortgaged property, 
or authorized to give receipts for the proceeds of the 
sale thereof. 

(5) Nothing in this section or in section 69^4 applies 
to powers conferred before the ls£ day of July 1882. 

Changes In the section. — Section 69 has been considerably altered. Before 
the amendment, clause (a) entitled the mortgagee to sell, if the mortgage deed was 
in English form and conferred on him a power to sell or concur in selling in default 
of payment of mortgage-money. Similarly, the last olause which also applied to 
English mortgages gave him statutory power under the Trustees and Mortgagees 
Act, XXVIII of 1866, to sell, it not being necessary under the Trustees and Mort- 
gagees Act to have express power in the mortgage deed. Moreover, the power of 
sale under clause (a) was to be exercised, on the fulfilment of conditions prescribed 
by the section, whilst under the Trustees and Mortgagees ’ Powers Act, the powers and 
provisions contained in seotions 6 to 11 of that Aot applied. The procedure in the 
one differed from that prescribed in the other. Act XXVIII of 1866 was foimded 
on Lord Crabworth’s Act, 1881 (41 & 42 Viet., c 41). The provisions of section 
6 to 9 of tho Act, XXVI n of 1866, being open to certain defects, it was thought 
proper to roviso, and so in tho Amending Act, it is provided that all English mort- 
gages, whothor they contain an express power of sale or not, shall be governed 
by tho provisions of paras 2 to 4 of soction 69, which are based on seotions 19 to 
21 of the Conveyancing Act of 1881, corresponding to seotions 101 to 108 of the 
English Property Act of 1926. Further, according to the old seotion it wasnecossary 
that in all three cases mentioned in (a) (b) and (c) of sub-section 1, the power of 
sale should be conferred by tho mortgage dood on tho mortgagee. Now it is not neces- 
sary in caso of clause (a) dealing with English mortgages, but the old requirements 
havo been retained in cases (b) and (c). The different paras have been numbered 
into different sub-BOctions. The words of tho Conveyanoing Aot, 1881, that the 
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power shall become exercisable “ when the mortgage-money has become due ’’ do 
not find a place in our Act though the same principle applies. 


Who may exercise the power.— Under the Trustees* and Mortgagees' Powers 
Act, the power is exercisable by the person to whom the principal money secured or 
charged by the deed on any immoveable property or any interest therein, shall for 
the time being be payable or his executors, administrators and assigns, so that oven 
on a transfer of the mortgage, the transferee could exercise the right. L ndor section 
69 however, it is provided that the power is exorcisablo by the mortgagee or any 
person on his behalf. So that if the word “ assigns ” be not used in the mortgage 
deed, it was formerly open to question wlxother a transferee could exercise the 
• right. This difficulty, however, has now been surmounted by the introduction 
of section 59A. Tho power is also exercisable by any person on behalf of the mort- 
gagee. These words shall include a person entitled under a power of attorney, 
giving him a specific right to do so and to receive and give a discharge for money 
arising from the sale; but a general power to sell property and to receive proceeds 
is insufficient (a). The power may be oxeroisable by the mortgagee alone or with the 
concurrence of the mortgagor. 


Where mortgagees bona fide believing themselves to bo absolute owners sold 
the mortgaged property, they were not precluded from defending themselves on tho 
ground of power of sale which they were entitled to exercise (v). In case of joint 
mortgagees, all must exercise the power jointly, as section 59 A does not include one ot 
two or more joint mortgagees. The survivor of joint mortgagees may exercise the 
power whore mortgage-money has been advanced on a joint account (u>). But if the 
mortgagee be a partnership firm, one of the partners has no authority to exercise the 
power of sale (#). 


Statutory power of sale. — Prior to the Amending Act, -0 of 1929, this power was 
conferred on the mortgagee by the Trustees' and Mortgagees’ Powers Act, XX\II1 
of 1866, sections 6 to 11, tho conditions upon which the power is exercisable 
being somewhat different from those imposed under section 69. By tho last 
para of the Act as it stood before the Amendment, these sections were made 
applicable to all English mortgages, wherever in British India the mortgaged 
property might be situate, where neither tho mortgagor nor the mortgagee belonged 
to a race or class mentioned in the clause. The result was that in all English 
mortgages, irrespective of the situation of the property, the mortgagee had, under 
the Trustees’ and Mortgagees’ Powers Act, a power to sell on tlxe due fulfilment ot 
conditioixs required by section 6, provided the mortgagor and the mortgagee belonged 
to a race or tribe ixot excluded from the operation of the statute. By the amend- 
ment, however, the powers conferred by the Trustees’ and Mortgagees Powers Act 
of 1866 have been considerably curtailed and the powers conferred by tho original 
section 69 have boon enlarged. In many ways the statutory power is inferior to tho 
power conferred on the mortgagee by deed. The section makos a distinction between 
statutory power of sale and an express powor of sale, clause (a) dealing with th*' 
former and clausos (b) and (c) with tho latter. In either case, however, the condi- 
tions and restrictioxxs imposed by the sub-sections which follow, apply. 

(u) Hind v. Pftole (1855) 1 Jur. N. S. 371, 6^ 
E. R. 507. 

{x) H arr v. Jonrs 1876) 24 W. R. 695. 


(“) Re. Dowso,, and Jmkiits Contract (1904) 2 
Ch. 219. 

v) Davergcs v. Saiuleman Clark & Co. (1902) 
1 Ch. 579 
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S. 69 In default of payment of the mortgage-money. — The powers conferred by this 

section cannot be exercised unless and until there is default, that is, either the due 
date of repayment has expired or there is some lapse on the part of the mortgagor, 
which amounts to a breach of any of the conditions of his contract with the mort- 
gagee, on the breach of which it is stipulated that the mortgagee shall be entitled to 
rocall his loan. The mortgage -money includes principal and interest. Clause (1) 
refers to mortgage-money whilst the two provisos refer to the principal money and 
interest respectively. In section 58 of the Act, mortgage -money includes interest 
due. 

English mortgage. — This is defined by section 58 (e) of the Act. Unless the 
mortgage is in this form and neither the mortgagor nor the mortgagee belongs to the 
class or race mentioned, the statutory power conferred by clause (a) cannot be exer- * 
oised. Even if the mortgaged property is wholly outside the towns mentioned in 
sub-clause (c), this power can be exercised. 

Express power of sale. — As opposed to the statutory power of sale, which can 
be exercised as provided in clause (a), the mortgagee has a right to secure to himself 
such a power by express contract. This contract for exercising the power of sale 
is, as stated above, limited to the two cases mentioned in the section, viz., default 
in payment of principal money and failure to pay interest. But it is open 
to the parties to contract that the principal money shall become immediately 
payablo or earlier than the stipulated period, in the event of certain contingencies 
mentioned in the mortgage deed and that upon such principal money becoming 
due, the mortgagee shall be entitled to exorcise his power of sale. For it must be 
remembered that no power of sale can be exercised unless and until the principal 
money has become due and payable. Hence in a mortgage where the stipulated 
period is long, the proper course is to provide a shorter period for redemption coupled 
with a proviso that if the interest be regularly paid and the covenants and conditions 
duly observed and performed, the mortgagee shall not call in the principal moneys 
and also a covenant on the part of the mortgagor that such a provision shall not 
entitle the mortgagor to redeem before the expiration of the stipulated period. 
Where a mortgage is prepared under a power, the donee has a right to give the 
mortgagee a power of sale in case of default, as it is now regarded that the power 
of sale is an ordinary incident to a mortgage ( y ). The section requires that the 
power of sale must be expressly conferred on the mortgagee by the mortgage deed. 
Hence the words “ all rights conferred upon him by the Act ” were held not to 
include a power (z). 

Secretary of State for India in Council. — When the Secretary of State for India 
in Council is the mortgagee and the mortgage deed contains an express power of 
sale without the intervention of the Court, such power can be exercised irrespec- 
tive of the nature of the instrument or the nationality of the mortgagor or the situa- 
tion of the mortgaged property. But like other mortgagees he is subject to the 
other provisions of the section. 

The mortgaged property or any part thereof is situate. — In the towns of Calcutta, 
Madras, Bombay, Karachi, Rangoon, Moulmein, Bassoin and Akyab and such other 
places as the local Government may notify, the power is exercisable provided the 
mortgago deed contains an express power of sale. It is necessary that the mort- 
gugod property or, at any rate, a part of it at the date of execution must be situate 

(V) Bridges v- Longman (1857) 24 Bcav. 27, i (i) Mataprasad v. Kunnon Devi, A. I. R. (1928) 

53 F.. R. 267 ; Cook v. Dawson (1861) Rang. 128. 

29 Hcnv. 123, 54 F. R. 573. 



sec. 69 .] 


PRICE. 


631 


in any one of the named towns. If the mortgaged property be wholly outside 
these towns, then the power of sale would be governed by clauses (a) and (b) if the 
other requirements of those sub-clauses exist. Suppose two properties, A and B, 
of the value of Rs. 500 and Rs. 50,000 are mortgaged, the former within one of the 
towns mentioned and the latter outside, the power of sale would be valid and the 
property outside the town mentioned could be sold. Further notified areas in 
the Bombay Presidency aro Bandra, Kurla and Ohatkoper-Kirol (o). 

Town of Bombay, limits of. — Mortgaged property at Malum which is within 
the local limits of the ordinary original civil jurisdiction of the Bombay High 
Court i9 situate within the town of Bombay as understood in this section (6). 

The Punjab. — A power of sale without the intervention of the Court is not 
invalid, for there is no positive enactment prohibiting the provision being annexed 
to a mortgage, as section 60 does not apply to the Punjab (c). 

Power of sale generally. — Usually the power of sale is by public auction or 
private treaty. Often, however, a provision is inserted for sale by public auction 
and in that case alone a sale by private treaty would be invalid ( d ). In the former 
case it is the mortgagee’s choice to adopt either (e) or both methods of sale. 

Advertisement. — A mortgagee exercising his power of sale is not bound to 
advertise before proceeding to a sale(/). 

Price. — A power of sale casts a duty upon the mortgagee to find a purchaser 
and to use his exertion to obtain the best price (</). He is not bound to wait till a 
more advantageous time (/*)• If he acts bona fide and takes reasonable precautions 
to obtain a proper price, the mortgagor has no redress, even though more might have 
boen obtained if the sale had been postponed (t ). 

Liability for loss on sale by lapse of common agent. — A loss occasioned by the 
insolvency of the auctioneer with whom the deposit was made by the purchaser, 
pursuant to conditions, must be borne by the mortgagee ( ;). On a sale by a subse- 
quent mortgagee for the loss of deposit with a solicitor, who absconded, the first 
mortgagee was held not liable though he joined in the sale and signed the conveyance 
and the receipt. It is immaterial that the solicitor acted as agent also for the first 
mortgagee (Jt). 


Power of sale when property twice mortgaged. — Where property is twice mort- 
gaged and both the first, and the second mortgagees have a power of sale and power 
to give receipts, they could combine together and sell and give a good discharge for 
the purchase-money (/). In such a case the first mortgagee may sell irrespective 
of the fact whether the purchaso- money was sufficient to pay the second mortgagee. 
Likewise the second mortgagee may sell subject to the first mortgage (in). Whore 
there are distinct mortgages, the mortgagees may sell the different estates or different 
interests in the same property jointly. Where a mortgage was made of a life estate 
and then of a remainder by distinct mortgages, it was held that the sale of the fee 


(«) See Gazette of India (1924) Part 1, p. 1064. 
(6) Trimbak Gangadhar v. Bhaewandas MulehanJ 
’(1899) 23 Bom. 348. 

(e) Kanhaya Lai v. National Bank of India, 
Ltd. (1923) 4 Lah. 484. 50 1. A. 162. 

(rt) Bronard v. Humoresque (1841) 3 Moo. P. C. 
L. 457. 

(«) Davey v. Durrant, Smith v. Durrani (1857) 
.. 6 w. K. 405. 

U) Davey v. Durrani, Smith v. Durrant (1857) 

. 6 W. R. 405. 

(l?) Orme v. Wright (1839) 3 Jur. 972. 


(It) Davey v. Durrant, Smith v. Durrant (1857) 
6 W. R. 105. 

(i) Farrar v. Farrars, Ltd . (18S8) 40 Ch. D. 395; 

Hods on v. Deans (1903) 2 Ch. 647. 

(j) Rowe v. May (1854) 18 Beav. 613. 52 E. R. 

241. 

(fc) Barrow v. White (1862) 2 John & H. 580. 

(/) M’Carogher v. Whieldon (1864) 34 Beav. 107, 
55 E. R. 574. 

(m) Manser v. Dix (1857) 3 Jur. N. S 2 
44 E. R. 561. 
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S . 69 simple was valid but in such a case the apportionment must be made before comple- 
tion by their own valuers and the purchaser is not in any way prejudiced unless he 
has notice that the apportionment is an improper one (n). 

Acceptance of cheque in lieu of cash for the deposit. — Acceptance of a cheque 
by an auctioneer with the concurrence of the mortgagee would . not amount to default 
or negligence on the part of the mortgagee or amount to unreasonable conduct, so 
as to deprive him of his costs of the abortive sale, if the cheque be dishonoured, but 
he may add the same to the mortgage debt (o). 


Section 69, Sub-section 2. 

No such power shall be exercised. — The exercise of power of sale without the 
intervention of the Court conferred on the mortgagee, is subject to the two provisos 
mentioned. It is not necessary that both conditions mentioned in the sub-section 
should be complied with. The first proviso relates to default in payment of principal 
which has become duo. The second clause relates to default in payment of interest 
which has become due. It is not necessary that the mortgage deed should contain 
qualifying clauses added to the power of sale. Even without such qualification, the 
mortgagor would be protected against exercise of power of sale in violation of these 
clauses (/>). These provisos are adapted from the Conveyancing Act, 1884, sec- 
tion 20 ( 7 ) of which first sub-clause is similar to proviso ( 1 ) while the other sub - 
olausos are different. 


Notice. — This sub-section is founded on section 20, sub-sections (1) and (2) of 
the Conveyancing Act, 1882 (r). The power of sale can be exercised by the mortgagee 
in two cases only and these two cases are mentioned in sub-section (2). Notice, 
however, is required only in the first case, viz., where the mortgagee has become 
entitled to call for the principal money. It is necessary that the notice should 
require payment of the principal money and default should have been made in payment 
for throe months after service. The three months should be from the date of receipt or 
service of the notice upon the mortgagor and not from the time the notice is dated. 
It is not open to the parties to contract themselves out of the provision of this 
section and disponse with the notice, though the mortgagor may waive it (a). It is 
provided for the benefit of the mortgagor, as giving him an opportunity to redeem. 
After the principal monoy lias become due, the notice may be given at any time and 
it is not controlled by the interest dates fixed in the mortgage deed (/). Nor is a 
notice invalid merely because it required payment of the money within three months 
from the date of the notice. Tlio fact of the notice announcing the sale within the 
period proscribed by the statute reckoned not from tho service of notice but from 
its date, did not invalidate the notice and tho sale could not be impeached on that 
ground (m). In spite of irregularity in tho notico, in the absence of fraud the Court 
will not sot asido a purchase, when tho purchaser has entered and expended money (v). 
Similarly by section 4 it is providod that the purchaser’s title shall not be impeach- 
able on the ground that due notico was not given (to). Failure on the part of a- 
inortgagoe solicitor lending money to his client, to insert in the mortgago deed a 
clause as to oxorciso of power after duo notico, is a breach of duty. If he exercises 
the power under such an instrument without notice, ho is liable in damages as for an 


(») In re Cooper & Allen’s Contract for sale to 
Harlech, 4 Ch. D. 802; Hiatt v. Hilman 
(1871) 19 W. H. 694. 

(o) P'arrer v. l.acy, Hartland & Co. (1885) 31 

Ch. D. 42. 

(p) Madras Deposit and Benefit Society v. Pas- 

sanha (1888) 11 Mad. 201. 


(<7) 44 & 45 Viet., c. 41. 
r) 43 & 45 Viet., c. 41. 

*) Thompson and Holt (1890) 44 Ch. D. 492. 

t) Brown v. Hartill (1848) 2 Exch. 434. 

u) Metiers v. Brown (1863) 9 Jur. N. S. 958. 

(t/) Metiers v. Broum (1863) 9 Jur. N. S. 958. 

( «') Metiers v. Brmvn (1863 '9 Tur. N. S. 958. 
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improper sale (*). There is no distinction between a case in which there is no provi- 
sion as to the length of notice to be given and a case in which the notice to be given 
is insufficient in law. In both cases section 09, sub-section (1) of the Transfer of 
Property Act should be road as if it formed part of the contract. The proviso m 
regard to notice is not a condition which either suspends or defeats the power t<> 
sell, but contains only a direction in regard to its exercise, the infringement of uhich 
affords a ground for damages, if any, to the person or persons damnified by the sale. 
Nothing can be clearer than the terms of the proviso which express an intent to 
protect the purchaser andto confine the remedy of the mortgagortoa suit for damages 
where due notice, is not given. The words “ such a power ’ in clause 2 of section OB 
do not mean a power exercised after three months’ notice, lhey refer simply to the 
power of sale mentioned in sub-section (1) and have no reference whatever to the 
period for which notice of sale is to be given. So a provision in a mortgage-deed 
which provides for 15 days’ notice to be given before sale, though invalid, does not 
vitiate the salo (y). If the mortgagor or subsequent mortgagees had in effect waived 
notice, they could not object to the sale for want of notice ( 2 ). It is not necesaaiy, 
however, that the amount claimed should be stated with accuracy, although a mistake 
as to amount due may destroy the effect of the notice as between pledgor ami 
pledgee (a). This is not the law as between a mortgagor and mortgagee. In order 
to restrain the mortgagee from selling, it is not sufficient to contest the amount due 
on the mortgage. The mortgagor must pay into Court or tender to the mortgagee 
the amount claimed to be due. 

Fresh notice. — No notice need be given to any person who had not at the time 
any interest in the equity of redemption. An assign must take things in the state 
in which ho finds them (6). But if the notice be rescinded, a fresh notice would be 
required. There must be an actual withdrawal of the notice. A long delay in 
the actual salo does not make a fresh notice necessary (c), nor does postponing nr 
even stopping a sale effect a withdrawal of the notice, under which the sale is about 
to take place. 

Mode of service of notice.— Usually in an English mortgage the mode of service 
of notice is provided. Provisions are made in sections 102 and 103. 1 ho notice 

must be in writing. When notice was required to be given of the exercise of power 
of sale to tho “ mortgagor, his heirs, executors or administrators, or any or either 
of them,” notice was not necessary to be given to the devisee of the mortgagor (d). 
though damages were awarded in such a case for failure to give notice to the assign* 
of the equity of redemption (e). 

Default has been made in payment of the principal money. So long as the 
principal remuins unpaid, there is a default within the meaning of this section. As 
to payment and tender, see notes to section 60 under such headings. Mere paj - 
meat of interest will not stop the mortgagee from exercising his power. It is the 
principal that should be paid to stop the sale. 

Or a part thereof. — This contemplates a case where the principal money is 
payable by instalments. Sub-sect ion(2) is intended to make a notice necessary not 
only where there has been a default in payment of part of the total sum but also 
when there has been default in payment of a part of tho mortgage dobt. Hence 

(*) Cockburn v. Edwards (1881) 18 Ch. D. 4-19; * (ft) Muncherji Furdoonii v. Xo»r Mahotnedbhoy 

, v Craddock v. Rogers (1884) 53 L. J. Ch. 968. ' Jairajbhoy Peerbhoy (1893) 17 »om. 711. 

(y) The Madras Deposit and Benefit Society v. (ci Metiers v. Brown (1863) 33 L. J. Ch. 97. 

Passanha (1888) 11. Mad. 201. > (d) Gill v. Newton (1866) 12 Jur. N. S. 220. 

(*) In re Thompson & Holt (1890) 44 Ch. D. 492. j («■) Hoole v. Smith (1881) 17 Ch. D. 434. 

(a) Pigot v. Cubley (1864) 15 C. B. (N. S.) 701. 


S. 69 



634 


THE TRANSFER OF PROPERTY ACT. [CHAP. IV. 


S. 69 the mortgagee may exercise his power of sale before the stipulated period, if the 
power is given to pay the principal by instalments and it has become due as pro- 
vided in the mortgage (/). 

Three months. — The notice need not specify this period. It is sufficient if 
the mortgagee does not exercise his power for three months after service. 

Contract of sale before expiration of notice. — Where a mortgagee gave notice 
demanding payment, and before the expiration of the three months* notice entered 
into a contract for sale of the property, the contract was held valid (< 7 ). 

Sale without notice. — A Court of Equity will not restrain a sale at the instance 
of a mortgagee who has failed to give the required notice, if there be a provision in 
the mortgage deed for the protection both of the purchaser and of the mortgagor, 
to the effect that the pvu chaser should not be affected by the absence of such notice 
and that the remedy of the mortgagor should be by an action for damages (A). ' 

In default of payment of interest. — The power to sell under the second clause 
arises in the event of interest falling into arrears and amounting to Rs. 500 and remain- 
ing unpaid for three months. But this power can only be exercised if the principal has 
become due and payable. Sub-section 2 (b) is ineffective, unless the principal has 
become due. It is open to the parties to contract 'specifically that if interest 
remains unpaid for three months, the whole of the principal ’ should become pay- 
able and that thereupon the mortgagee might exercise his power of sale. But if 
the parties refrain from expressly contracting to that effect and there is nothing in 
the mortgage from which it can be presumed, apart from the express contract, 
that the principal became payable as soon as interest fell into arrears for three months, 
the mortgagee cannot exercise the power of sale. Default in payment of interest 
for three months does not amount to default in payment of the mortgage-money, 
that is to say, principal and interest (i). 

Selling power of mortgagee for Interest In arrears after notice demanding the 
principal and interest. — It is not competent to a mortgagee who has given notice 
calling in principal and interest and for a sale in default of payment, to exercise 
the power of sale for interest in arrears before the expiry of three months from the 
service of that notice (;). And whore a mortgagor tenders the amount after the 
expiration of the period and before the sale, the mortgagee cannot insist on three 
months’ notice or three months’ interest in lieu of notice. 


Section 69, Sub-section 3. 


Sub-section 3. — This is identical with section 21, sub-section 2 of the Convey- 
ancing Act of 1881 (k), except that the word “conveyance” is used there instead 
of “ sale ” as in the present Act. 


Professed exercise of such a power. — The validity of a sale held by a mortgagee 
in the exercise of his powor of salo after satisfaction of tho mortgage debt was con- 
sidered in a case where the terms of the proviso in a mortgage were similar to those of 
sub-soction (3). The Master of the Rolls, in delivering judgment dismissing the 
suit, exhaustively analysed the proviso, to which reference may bo made in (l). From 


(/) Payne v. Cardiff Rural District Council (1932) 

1 K- 1J. 241 ; dicta in Tottenham Local 
Board of Health v. Rowell (1880), 15 Ch‘ 

D. 378 applied. 

(e) Major v. Ward (1847) 12 Jur. 473. 

(/«) Prichard v. Wilson (1864) 10 Jur. N. S. 330. 
li 1 Jerup Teja & Co. v. Peerbhoy (1921) 23 Bom. I 


L. R. 1241. 

(j) Doolabhdas v. Chabildas (1899) 1 Bom. L. 
R. 273. 

(h) 44 & 45 Viet., c. 41 ; sec see. 104 (2), Law of 
Property Act, 1925. 

(1) Dicker v. Angerstein (1876) 3 Ch. D. 600. 
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this sub-section it follows that the right to sell is absolutely vested in the mortgagee, 
so as to give a good title to a bona Jidt purchaser, leaving the mortgagor to his remedy 
against the mortgagee in damages, which is an efficient protection. And it makes 
no difference whether the mortgage has been paid off wholly (tn) or in part (n). That 
which cuts down the exercise of the power of sale in the case of no money being 
due, is the implication which is attached by the Court of equity to all mortgages, of 
their being intended as security for money only ; where the security is at an end 
no pow'er can be given (o). 

Depreciatory condition of sale. — A mortgagor can call in question the propriety 
of a sale held under a depreciatory condition unnecessarily used and not adapted to 
the state of the title and so restrictive as to narrow the number of bidders or lessen 
the price. Where a condition, not merely imposes on the purchaser the obligation 
to take such title as the vendors can give, but goes on to provide that the purchaser 
shall not raise any question or objection to title, it is depreciatory' (p). The Court 
cannot inquire whether a particular condition has in fact had a depreciatory' effect ( 9 ) ; 
if it had a depreciatory tendency', it is enough. A condition which tends to deter 
bidders is depreciatory (r). This raises the next question, what is the effect of such 
a sale. The mortgage deed usually' contains a protection clause protecting the 
purchaser from the consequences of any irregularity. But the power to sell under 
.special conditions does not entitle the mortgagee needlessly to use depreciatory' 
conditions. The protection afforded to a purchaser is qualified by the condition 
that he must not have purchased with notice or with the knowledge of any irregularity 
which cannot have been waived (#). Tn relation to a somewhat similar clause in a 
• mortgage deed, it has been the view in England that a purchaser with notice cannot 
claim its protection (<). To uphold the title of such a purchaser would be to convert 
the provisions of the statute into an instrument of fiaud (w). A purchaser signing 
the conditions of sale must be taken to be aware of the contents though he was not 
present when they' were read out or was unaware of their contents when he was 
bidding. The knowledge of his agent must be imputed to him, as though it w r ere his 
owti knowledge (v) unless the case came within the doctrine of Kennedy v. Green (tc). 


Conduct of mortgagee at sale inducing bidders to leave.— A sale by a mortgagee 
under a power of sale would be invalidated, if the seller stopped the sale under circum- 
stances as naturally to lead the bidders to suppose that the sale was over, at least 
for that occasion, and to go from the place of auction and in consequence thereof 
they did go away. The purchaser at such sale being present, must be deemed to have 
soon and heard what passed and would be affected with notice of the impropriety of 
the alleged sale, and is protected neither by proviso in the mortgage deed protecting 
him against impropriety or irregularity' in tho conduct of sale or by' the provisions 
of section 69 of tho Transfer of Property Act (a;). 


(*0 Dicker v. A ngerstein (1876) 3 Ch. L>. 600; 
Madras Deposit & benefit Society v. Pas- 
sanha (1888) 11 Mad. 201. 

(»0 Ramakrishna Mudalt v. Oflicial Assignee 
(1922) 45 Mad. 774. 

t-) Dicker y. A tiger stein (1876) 3 Ch. D. 600. 

P) Chabildas v. Dayal Mowji (1904) 6 Bom. 
L. R. 557. 

(9) Dance v. Goldinghatn (1873) 8 Ch. 902. 

{') Chabildas v. Dayal Mowji (1904) 6 Bom. 
L. R. 557 ; I alkner v. Equitable Rever- 
sionary Society (1858) 4 Drew. 356. 62 

E. R. 136. 

Seltnn v. Car fit (18A8i 38 Ch. D. 273. 


(0 Parkinson v. // anbury (186(0 1 Dr. & Sm. 
143, 62 E. R. 332 ; Seluyn v. Carfit (1888) 
38 Cli. D. 273. 

(u) Chabildas v. Dayal Mowji (19U4) 6 Bom. 

L. R. 557 ; Dailey v. Barnes (1894) 1 Ch. 25. 
tv) Chabildas v. Dayal Mowji (1904) 6 Bom. 
L. R. 557 ; Roland v. Hart (1871) 6 Ch. 
App. 682 ; Mohori Btbi v. Dharamdas 
Chose (1904) 31 Cal. 5. 

(a) 3 My. & K. 699 distinguished in Roland v. 

Haft (1871) Ch. App. 678 and Kettlewell 
v. Watson (1882) 21 Ch. D. 685. 

( t) Chabildas Lallubhai v. Dayal Mowji (1907) 
31 Bom. 566. 
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S. 69 Protection to purchaser from irregularity in the sale. — By sub section (3) the 

title of the purchaser is not impeachable on the ground of improper or irregular 
exercise of the power of sale, it being provided that the remedy of the person damni- 
fied shall be in damages against the person exercising the power of sale. The con- 
ditions of sale, however, must make out a title in the mortgagee to sell but there is 
nothing to prevent him from selling under special conditions, if they are not of a 
depreciatory character (y). The mortgagee, however, must not sacrifice the interest 
df the mortgagor and if there are circumstances which cast a doubt or put the pur- 
chaser on enquiry about the circumstances of the sale, he will not be protected, for 
he thereby becomes a party to the transaction which is complained of, as when, for 
instance, a tender was made atanauction sale which came to the notice of the purchas- 
er, which the mortgagee refused and the property was knocked down for a price higher 
than the amount of the tender. It was held that the sale was oppressive and the 
circumstance of having seen the tender made, cast a duty on the purchaser to inquire 
and his knowledge of the mortgagor’s struggle to redeem, placed him in the same 
situation as the vendor with regard to the mortgagor’s right (z). But if a mort- 
gage has been satisfied, a bona fide purchaser without notice will be protected (a). 
This protection from irregularity does not arise until the sale is completed (6), for 
the word “ sale " in this sub -sect ion has the same meaning as is given to it in sec- 
tion 54. And when a mortgage contains a covenant not to exercise the sale without 
notice and the purchaser has notice of this failure on the part of the mortgagee, he 
will not acquire a valid title (c). Nor is a purchaser protected when he is aware 
of any irregularity which cannot have been waived ( d ). Where a mortgagee is 
entitled to exercise the power, the Court could not look into his motives for so 
doing (e) nor will it restrain completion of sale on the ground of undervalue and 
surprise (/). When the first and second mortgagee had a power of sale and of 
giving receipts, they could combine togethor and soil and give a good discharge 
for the purchase-money ( g ). 


Rights, duties and obligations of a mortgagee conducting a sale: 

(1) It is incumbent on the mortgagee exercising his power of sale to act in 
good faith (/»). He must sell as a prudont owner, intending to sell his own property (<*) 
with reasonable conditions and if the state of the title justifies, to offer a marketable 
title. The power is to bo regarded as a sacred thing, for it is only a security (/). 

(2) The motives actuating a mortgagee in exercising his power of sale will 
not bo considered by a Court (k). 


(3) “ Ho is not at liberty to look uftcr his own interests alone and it is not 


right, or proper or logal for him, either fraudulently or wilfully or recklessly, to 
sacrifice tho property of the mortgagor ”(/). The exorcise of the power of sale 
shall not be oppressive. Ho must not sell after tender made to him of tho mortgago- 
monoy and his costs, charges and exponses, though the lattor be under protest. 


(y) Hobson v. Hell (1839) 3 Jur. ItO, 48 E. R. 
1084 ; Chabildas Lallubhai v. Mmvji Daval 
(1902) 20 Bom. 82. 

la) Jenkins v. Jones (1800) 2 Gil. 99, 00 E. R. 43. 
la) Dicker v. Angerstein (1870) 3 Ch. 800. 

(b) lAfe Interest and lieversionary Securities 

Corporation v. Hand in Hand Fire & Life 
Insurance Society (1898) 2 Ch. 230. 

(c) Perkinson v. Hanbury (1800) 1 Dr. & Sm. 

143, 02 E. R. 332. 

d) Selwyn v. Garfit (1888) 33 Ch. D. 273. 

e) Nash v. Eads (1880) 25 So. Jo. 95. 

f) F errand v. Clay (1837) 1 Jur. 105. 

K) M’Carogher v. U'hietdon (1804) 34 Bcav. 


107. 55 E. R. 574. 

(A) Kennedy v. De Trafford (1897) A. C. 180. 

(») Marriot v. Anchor Reversionary Society (1860) 
30 L. J. Ch. 57. 60 E. R. 191 ; Cobson v. 
W illiams (1889) 58 L. J. Ch. 539. 

0) Jenkins v. Jones (1800) 2 GilT. 99, 66 E. 
R. 43 ; Chabildas Lallubhai v. DayaF 
Mou'ji (1902) 26 Bom. 82. 

(k) Cobson v. Williams (1889) 58 L. J. Ch. 539; 

Nash v. Fads (1880) 25 So. Jo. 95. 

(0 Kennedy v. De Trafford (1897) A. C. 180;. 
Chabildas v. Daval Moxvji (1903) 5 Bom 
L. R. 247. 
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(4) A mortgagee may sell under special circumstances even of a stringent 
character, if not unreasonably depreciatory (m). 

(5) He must hold the balance of the sale proceeds in trust for the mortgagor (n), 
and if there are subsequent encumbrancers, in trust for them and ultimately for the 
mortgagors (o). 

(6) He must not buy himself (p), or through his solicitors or agent (7), for such 
a sale would be vitiated even though there be no fraud or undervalue (r). 

(7) He must hold the sale, strictly adhering to the conditions which givf him 
the right to exercise his power («)• 

(8) He must not sell by private treaty if the mortgage deed allows him to sell 
by public auction only (<)• 

(9) After decree nieti for foreclosure lie must not. sell without leave obtained 
from the Court, 

(10) He is not bound to advertise the sale (n). 

(11) He must distribute copies of the conditions freely among the bidders (v). 

(12) He must not do anything which would scare away the bidders (t/>). 

(13) He may carry out the sale by leaving the whole or part of the mortgage- 
money on the security of the property ( x ). 

(14) He must use every exertion to sell the property at the best price (y) for 
he is chargeablo with tho full value of the mortgaged property sold, if for want of 
due care and diligence it has been sold at an undervalue (2). 

(16) He must not sell before the mortgage-money has become due (o). 

(16) He must not sell without giving to tho mortgagor a written notice for 
payment of the principal money and before default has been made for three 
months after service in payment (6). 

(17) He must not sell un less some interest amounting to at least Rs. 500 is in 
arrear and unpaid for three months after becoming due (c). 

(18) His particulars of sale, even if inserted by his auctioneer, should give a 
correct description of the property ( d ). 

(19) He may sell even after the mortgage debt is satisfied and give a good 
title to a bona fide purchaser for value without notice (e). 

(20) If he exorcises the power bona fide without corruption or collusion with the 
purchaser, the Court will not interfere even though the sale is very disadvantageous 
unless, indeed, the price is so low as in itself to bo evidonce of fraud (/). 

(*w) Falkner v. Equitable Reversionary Society 3 Moo. P. C. C. 457. 

(1858) 4 Drew. 356. 62 E. R. 136; Hobson ( f) Bronard v. Dumaresque (1841) 3 Moo P. C. 

/ , Vetl < 1839 ) 2 Bcaw 17. 48 E. R. 1084. 457. 

(») Warner v. Jacob (1882) 20 Ch. D. 220 ; Haji (u) Davcy v. Durrani (1841) 3 Moo P. C. C. 457 

Abdul Rehman v. Haji A 'oor Mahomed (v) Davey v. Durrani { 184 1) 3 Moo. P. C. C. 457. 

(1902) 26 Bom. 141 ; Charles v. Jones (w) Chabildas v. Dayal Mowji (1907) 31 Bom. 

(1887) 35 Ch. D. 544. 566 P. C. 

( O ) Rajah Kishendatt Ram v. Rajah Murntax (*) Thurlow v. Mackeson (1868) 4 Q. B. 97 ; 

... ./**• Khan (1879) 5 Cal. 198, 6 I. A. 145. Kennedy v. De Trafford ( 1897) A. C. 180. 

(P) National Bank of Australasia v. United Hand (y) Orme v. Wright (1839) 3 Jur. 972. 

*» Hand, etc., (1879) 4 A. C. 391 ; Rajah (*) National Bank of Australasia v. United 

Kishendatt Ram v. Rajah Mumlas Alt Hand-in-hand and Bond of Hope Co. ( 1879 1 

. . Khan (1879) 5 Cal. 198. 6 I. A. 145. 4 A. C. 391. 

I?) National Bank of Australasia v. United Hand (a) Jerup Teja & Co. v. Peerbhoy (1921) 23 Bom. 

Hand etc. (1879) 4 A. C. 391 ; Rajah L. R. 1241. 

Kuhendatt Ram v. Rajah Mumtas Ali (b) Section 69 (2), (a). 

. , Khan (1879) 5 Cal. 198, 6 I. A. 145. (c) Section 69 (2). (b). 

«») Downes v. Graxebrook (1817) 3 Mer. 200, (<f) Tomlin v. Luce (1889) 43 Ch. D. 191. 

36 E. R. 77. («) Dicker v. Angerstein (1876) 3 Ch. D. 600. 

1 *) Davey v. Durrani, Smith v. Durrani 1841) (/) Warner v. Jacob (1882) 20 Ch. D. 220. 
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(21) He is not bound to require a deposit. He may accept a cheque for 
the deposit, without liability in case of subsequent dishonour (g). 

(22) He need not abstain because he is not in urgent want of moneys or be- 
cause he has a spite against the mortgagor (A). 


Particulars and conditions of sale on an auction. — The description of the pro- 
perty known as the \ articulars, precedes the conditions of sale. The latter usually 
comprise (1) the highest bidder shall be declared purchaser, (2) bidding to be in 
sums fixed by auctioneers, (3) sale subject to a reserve, (4) purchaser to pay a deposit 
of 25% and sign an agreement to complete the sale according to the terms and condi- 
tions, (5) title-deeds to be inspected at the office of the vendor’s solicitors, (6) pur- 
chaser not to call for production of documents, not in the vendor’s possession, (7) 
besides the vendor no other person shall join in the conveyance, (8) identification 
of the property, (9) vendor’s power of sale, (10) list of title-deeds, (11) rescission of 
contract by vendor, if unwilling to answer objection or requisitions, (12) tracing the 
title, (13) property sold subject to easements and taxes, (14) property to be at the 
risk of the purchaser, (15) completion within one month from the date of the sale at 
the office of tho vendor’s solicitors, (16) the purchaser to take possession, the vendor 
not liable to put him in possession, (17) vendor will execute conveyance on payment 
of balance, (18) draft conveyance to be sent to the vendor’s attorneys 15 days before 
completion, (19) condition — the title-deeds to be retained by vendor should be 
specified, (20) costs of stamp and registration, including the vendor’s costs of the 
conveyance and correspondence, to bo borne by tho purchaser, (21) in default of 
completion within the time prescribed, the vendor to be at liberty to resell by private 
contract- or public auction and sue the purchaser for deficiency. In case of excess, 
purchaser is not entitled to tho same. 


Persons qualified to bid and purchase at sale in exercise of power. — A mortgagee 
exercising his power of sale cannot purchase tho propeity on his own account or in 
tho name of his nominee (t). Neither can his agent or his solicitor if such agent or 
solicitor is acting in the matter of sale nor can a trusteo with a power of sale purchase 
the property through an agent although there has been no fraud or undervalue (;). 
But ho may purchase with the concurrence of the mortgagor and acquire an un- 
impeachable title (A:). A mortgagee is chargeable with the full value of the mort- 
gaged property sold, if for want of due care and diligence it has been sold at an under- 
value ( l ). Lord Eldon in Downes v. Grazebrook and in Chambers v. Goldwin and in 
Cholamondeley v. Clinton has stated the principle on which the Court proceeds, 
whore tho question is as to the validity of a sale effected by a mortgagee undor a 
power of sale. The Court requires that he shall exercise tho power of sale in a prudont 
way with duo regard to tho rights, interests of the mortgagor in tho surplus money 
to bo produced by the sale, tho legitimate purpose being to secure repayment of 
his mortgago-monoy. It is a fraud to uso the power for purposes foreign to that 
for which it was intondod (m). Similarly, at a sale by tho Court where the trustee 
is a mortgagee, if any of the ccsluis quo trust objects, ho will not be allowed to bid (n). 
A solicitor to a creditor of a mortgagee, is not disabled from purchasing ; for his cliont 


(«) 

(A) 

*) 


(i) 


Farrer v. Lacey, Heartland & Co. (1885) 31 

Ch. D. 42. „ , 

Nash v. Eads (1880) 25 So. Jo. 95. 

National Dank of Australasia v. United Hand- 
in Hand, etc. ( 1879) 4 A. C. 391 S 
Kishendatt Iiatn v. Raja Mumtat Altkhan 
(1879) 5 Cal. 198, 0 I. A. 145. 

Downes v. Gratebrook (1817) 3 Mer. 200. 30 


E. R. 77. 

(k) Purmanandas Jiwandas v. Jamnabai (1886) 
10 Bom. 49. 

(0 National Bank of Australasia v. United Hand* 
in-Hand , etc. (1879) 4 A. C. 391. 

(m) Robertson v. Norris (1857) 1 Gift. 421, 65* 

E. R. 983. 

(n) Tetmani v. Trenchard (1869) 4 Ch. App. 537. 
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being at liberty to purchase, he is not disqualified (o). But a person who has been S. 69 
an active agent of the mortgagee vendor, the medium through which the money is 
advanced, surveying the security and receiving interest regularly for the mortgagee, is 
not a competent purchaser under the power of sale (p). Nor is a mortgagee’s solici- 
tor’s clerk ( q ) or the secretary of a building society mortgagee (r). But a salo may 
be made to a corporation by a mortgagee who is a member thereof («). Nor 
is there any objection to a second or subsequent mortgagee purchasing at a 
sale by a prior mortgagee (/). 

Purchase by mortgagor. — A purchase by a mortgagor at a first mortgagee’s sule 
is a clearing-off of the first encumbrance but not so as to confer on the mortgagor 
a title free from the charge of the second mortgagee (w) ; nor can he use it as a shield 
against him ( v ). On the principle embodied in section 43 of the Transfer of 
Property Act, the mortgagor cannot use this subsequently acquired interest to 
invalidate his own transaction (w). 

ss 1 o n I) y purchaser under power of sale. — In conditions of sale by public 

auction, it is usual to provide that the purchaser shall take possession at his own 
cost. 


Lis pendens.” — A private sale by a mortgagee in exercise of a power conferred 
by the mortgage deed is not affected by the doctrine of lis pendens embodied in 
section 52 of the Transfer of Property Act and is valid, though made during the 
pendency of a redemption suit filed by the mortgagor (x). 

Promise by mortgagee to postpone sale. — A mortgage debt was repayable on 
the 28th December 18flG. On 11th May 1807 the mortgagee sold the property by 
public auction. The mortgagor sued to set aside tho sale and to be allowed to redeem, 
alleging that on the day before the sale, the mortgagee had orally agreed to postpone 
the salo for four days and that the purchaser had notice thereof. There was no con- 
sideration and the difficulty was mot by tho mortgagor relying on section 63 of 
the Contract Act which was held not to apply. The mortgagee’s agreement is not 
an extension of tho time for performance of the mortgagor’s promise to pay, but an 
agreement to refrain from oxercising for a stated period, tho right of sale arising 
from non-performance (y). 


Injunction to stay sale. — The mortgagor is not entitled to relief when a power 
of sale has become absolute. The power cannot bo suspended by the filing of a 
bill to redeem ( z ). The owner of tho equity of redemption can only stay the sale 
pendent life by paying the amount due which the mortgagee swears to be due to 
m (u), unloss, it appears from the deed that such amount cannot be duo (6), or 
where tho mortgagee was tho solicitor of the mortgagor at the date of the mort- 
gage (c), or by giving prima facie evidence that tho power of salo is being exer- 
cised in a fraudulent or improper manner contrary to the terms of tho mortgage. To 
grant such an injunction would be to cancel ono of the clauses of the deed, to which 


|?) 

IS 

3 


«) 


V - ^y the (1870) 5 Ch. App. 551. 
2™' Y.- W ”g*t (1839) 3 Jur. 972. 

SlaHil V ‘ TyU ' f ( ,83 3) 2 L. J. Ch. 195. 
oiartmsott v. Clowes (1882) 21 Ch. D. 8‘ 

Ttvtaao X: Nor,is (1857) 1 Gin. 421, 
K. 083 disapproved of. 

S^: a :. V n FarrafS ’ Itd - (1888) 40 Ch. D. 89 
wnZ' DU ?l y (1865 > 11 Jcr. N. S. 99; Kt 

£ J h 2 u > son L 1865 > 2 De. G. J. : 

i> A 513 ; Raja Kishnuiatt Ram 

fi7 . A !i l r ,tai Alikha * (1879) 5 Cal. 1 

utter v. Lord Vaux (1856) 25 L. J. Ch. 734 


(r) Krishna Ayyangar v. Venkatarama (1906) 29 
Mad. 115. 

(u>) Munjuppa Roy v. Krishnayya (1906) 29 Mad. 

113. 

(*) Ramakrishna Mudali v. Official Assignee 
(1922) 45 Mad. 774. 

(y) Trimbak Gangadhar v. Bhagwandas Mule hand 
(1899) 23 Bom. 348. 

(x) Adams v. Scott (1859) 7 W. R. 213. 

(a) Whitworth v. Rhodes (1850) 20 L. J. Ch. 165; 

Warner v. Jacob (1882) 20 Ch. D. 220. 

(b) Hickron v. Darlou • (1883) 23 Ch. D. 690. 

(c) Macleod v. Junes (1883) 24 Ch. D. 289. 
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both the parties had agreed and to annul one of the chief securities on which per- 
sons advancing money on mortgages, rely. It would be otherwise, if the notice of 
sale had been given by the mortgagee after the suit for redemption had been filed ( d ). 
A mortgagor by disputing the amount due, cannot deprive the mortgagee of his 
remedy by way of sale, (e). But the first mortgagee would be restrained if the 
puisne mortgagee offered to pay him off and he declined (/). But no injunction 
will bo granted to stop a sale if the mortgage deed provides that the remedy of the 
mortgagor be in damages ({ 7 ). If a mortgagee exercises his power of sale bona fide, 
the Court will not interfere, unless the prico is so low as in itself to be evidence of 
fraud ( h ), nor where the transaction has to some extent been sanctioned by the 
mortgagor ( i ). Undervalue is not by itself enough to prove bad faith (j). 

Destruction of power of sale. — By a deed of 1812 mortgagor assigned to mort- 
gagee a policy of insurance. In a further charge of 1813, there was a power to sell 
but upon a further advance in 1822, the power was omitted. It was held that the 
vendor should shew* an unquestionable power, and the power was gone by not 
being mentioned in the third deed ( k ). A recital in a transfer of mortgage that 
“ t he power has not been and is not intended to be exercised ” was held not to be 
destructive ( l ). After the usual order nisi for foreclosure, the power is only suspen- 
ded and not extinguished and a bona fide purchaser without notice may get a good 
title under the power (m). 

Right of auctioneer to refuse biddings. — An auctioneer may refuse to receive 
the biddings of the mortgagor (n). 

Assignment of power of sale. — A mortgagee who has such power may assign it 
with the mortgage to a third person and the latter can validly exercise it (o). 


Two powers of sale. — On a sub-mortgage, both the original and the sub-mort- 
gagee are entitled to exercise the power of sale. 

Effect on power of sale by assignment of part of the mortgage debt. — First 
mortgagees declared themselves trustees for F. & Sons of part of the mortgage debt 
and then assigned that part to F. & Sons, without power to the latter to give receipts 
for any part of the principal and interest due on the security. F. & Sons did not 
give notice of the assignment to any person interested in the equity of redemption. 
The first mortgagees in exorcise of the statutory power sold the premises by auction 
to F. & Sons for the amount of principal and interest to themselves. It was held 
that the sale was valid and the statutory power of sale was not brought to an end by 

the assignment ( p ). 

Measure of damages when property sold at an undervalue. — The measure of 
damages is the difference between the price realized and the price which would 
have been realized, had the property been sold at a Court sale with a reserved 


price (q)> 


jagjiwan Nanabhai v. Shridhar Balhrishna 

JIT^Z “£«> .2 J«. N. S 220; 
Cochell v. Bacon (1852) 16 Bcav. 158, 51 

Rhodes v. Buckland (1852) 16 1 Bcav. 212, 51 
E R. 759 ; Jcrup Teja & Co. v. Purbhoy 

and Robertson v. Norris (1877) 1 mil. zn, 


65 E. R. 983, observed upon. 

(i) F errand v. Clay (1837) 1 Jur. 165. 

(» Waring (Lord) v. London & Manchester As- 
surance Co., Ltd. (1935) 1 Ch. D. 310. 

(h) Curling v. Shultlexcorth (1829) 6 Bing. 121, 
130 E. R. 1226. 

tl) Boyd v. Petrie (1872) 7 Ch. App. 383. 

(m) Stevens v. Theatres, Ltd. (1903) 1 Ch. 857. 

(») F errand v. Clay (1837) 1 Jur 165. 

( O ) Ramakrishna Mudali v. Official Assignee 

(1922) -15 Mad. 774. 

(P) Flower & Sons Ltd. v. Pritchard (1908) 53 

So. Jo. 178. 

(7) Wolff v. Varuierzet (1869) 20 L. T. 350. 
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Can a puisne mortgagee restrain a prior mortgagee from selling . — It is obvious 
that a puisne encumbrancer could only stop the sale, if he paid the mortgage-money 
which became due owing to default in payment of interest, if by agreement 
between the parties the whole of the mortgage-money had become payable. 
But no authority is to be found that if a prior mortgagee was attempting to sell 
the mortgaged premises, when owing to interest being in arrears the whole of the 
money had become payable, a puisne encumbrancer could stop tho sale by payment 
only of the interest due, that is to say, by removing tho cause which gave rise to 
the power of sale being exorcised (r). A puisne mortgagee could obtain an injunc- 
tion, if tho mortgage deed did not provide that the principal also became payable, 
if interest remained unpaid for three months ( s ). 

Section 09, Sub-section 4. 

Mortgagee on sale how far a trustee. — This sub-section follows section 21. 
sub-section (3) of the Conveyancing Act of 1881 (/). The mortgagee is a trustee 
of the surplus left after discharge of prior encumbrances, to which the sale is not made 
subject. As soon as tho surplus is ascertained, the fiduciary relationship arises and 
the mortgagee becomes a constructive trustee of tho surplus (u). The surplus in- 
cludes the moneys due to him as also the costs, charges and expenses of tho sale 
or attempted sale. Under the Act, a mortgagee in exercising his power of sale, is 
not, except as to the balance of the purchase-money after a sale, a trustee for the 
mortgagor or the person entitled to tho equity of redemption (t>), even if tho mort- 
gage is in tho form of a trust for sale (to); nnd when thoro are subsequent encumbran- 
cers, he is a trustee of tho surplus proceeds after satisfying his own charge, first for 
the subsequent encumbrancers and ultimately for the mortgagor (x). If ho over- 
looks the rights of the second mortgagee and pays the surplus to the mortgagor, 
he would be held liable ( y ). If tho mortgagee is a creditor, he cannot retain the 
surplus for payment to himself ( 2 ). He must refund the surplus for which 
he is a trustee for the mortgagor and subsequent encumbrancers with in- 
terest at 6%, i.o., the Court rate from the date of the completion of tho sale (a), 
unless there are circumstances which prevent him from handing over such surplus 
as, for example, a notice from a second mortgagee not to part with the surplus, 
owing to disputes pending between puisne encumbrancers, in which caso ho may 
allow the moneys to lie uninvested with his bankers (6). He will, however, not 
escape liability, if the second mortgagee laid by and made no claims (c). Such 
surplus, being in the hands of the mortgagee as a trustee, is liable to attachment 
for the levy of fine by distress in the hands of tho mortgagee under section 386 of 
tho Criminal Procedure Code ( d ). This lion which tho mortgagee has, enables him 
to claim interest, though barred by tho Statute of Limitation. No provision is 
made in the Limitation Act as to the interest of the mortgagee. Wostropp J., in laying 
down the principle of an account in a redemption suit, said that tho interest on the 
mortgage- money must be calculated without saying that any limit is made by law (c). 

(r) See Doolabdas v. Chhabildas (1899) 1 Bom. 

“• R. 273 (the whole principal there had 
become due). 

(*) JerupTeja & Co. v. Peerbhoy (1921) 23 Bom. 

L. R. 1241. 

) 43 & 44 Viet., c. 41. 

*7 v * ^errulge (1881) 18 Ch. D. 254. 

v. Jones (I860) 2 Gift. 99. 66 1£. K. 43. 

,u rHer v - l™ 0 * < 1882 > 20 Ch. D. 220 (where 

fit » l ? e . cases are collected). 

w K V? h Kishendatt Ram v. Rajah Mumtax Alt- 
(vi »,**?" OMO) 5 Cal. 198, 6 1. A. 145. 
y) West London Commercial Bank v. Reliance 

41 


Permanent Building Society (1885) 29 Ch. 
D. 954. 

(x) Talbot v. Ft ere (1878) 9 Ch. D. 568. 

(а) Haji Abdul Rahman v. Haji Xoor Mahomed 

(1892) 16 Boin. 141 , Charles v. Jones (1886) 
35 Ch. D. 544. 

(б) Mathison v. Clarke (1855) 25 L. J. Ch. 29. 

(c) Read v. tley (1879) 80 L. T. 369. 

Id) Pechu Vadhiar v. The Secretary of State tor 
India (1917) 40 Mad. 767. 

(O Prabhakar v. Patuiurang (1875) 12 Bom. H. C. 
88 . 


. 69 



642 


THE TRANSFER OF PROPERTY ACT. 


[CHAP. IV, 


S* 69 This seems to meet the equity of the case, as the mortgagor could at any time have 
come in to redeem and so stopped the accrual of the interest. Hence his lien is not 
affected by lapse of time (/). 

Position of a mortgagee exercising his power of sale. — He is not a trustee for 
the mortgagor in the exercise of that power. It is only in a secondary point of 
view and under certain circumstances and for a particular purpose that the 
character of trustee constructively belongs to a mortgagee. No trust is expressed 
in the contract: it is only raised by implication, in subordination to the main pur- 
pose of it and after that is fully satisfied; its primary character is not fiduciary (g). 
It is a power given to him for his own benefit to enable him the better to realize his 
debt. The Court will not interfere even though the sale is very disadvantageous, 
unless indeed the price is so low as in itself to be evidence of fraud ( h ). 

Result of a sale by mortgagee.— The equity of redemption in the mortgaged 
property is destroyed and the mortgagor’s equity to redeem is extinguished (i) and 
the purchaser becomes the absolute owner of the property, taking it free from 
encumbrances (j). 

Right of auction purchaser to possession. — This right is not derived from the 
mortgagee. The purchaser’s right to recover possession comes into existence for 
the first time, when he becomes absolute owner of the property; it is one which 
was not vested in the mortgagee, so that it cannot be said that it passed from the 
mortgagee to him. The mortgagor is in possession adverse to the purchaser at the 
time of the sale ( k ). Hence the purchaser cannot claim the benefit of section 41 
of the Presidency Small Causes Courts Act, XV of 1882. 

Action to set aside sale — laches. — On the ground of laches, relief would be 
refused (/). 

Purchase-money left on the security of the property.— A mortgagee may carry 
out the purchase by leaving the whole or part of the mortgage -money on the secu- 
rity of the property. Such action on his part will not vitiate a sale (m). 

To whom surplus should be made when there is none to receive and give dis- 
charge. — We havo seen that the surplus is paid either to the mortgagor or the 
subsequent oncumbrancer; but the question arises, what is the mortgagee to do if 
none of these are available. The section does not answer it. 

Outgoings previous to sale. — The conditions of sale contained the usual provi- 
sion that “ the purchaser shall not be liable to pay the outgoings, previous to the 
date of payment of the purchase -monoy, etc.” At the time of the sale, a letter 
was read out, by which the Corporation of Calcutta gave notice of its dues. The 
purchaser was held entitled to deduct the dues and the mortgagee to the balance (n). 

Mortgage deed. — On a sale by mortgagee under his power of sale where the 
proceeds are insufficient to discharge the mortgage, the mortgagee is entitled to 
rotain the mortgage deed. 


if) Daudbhai v. Daudbhai (1890) 14 Bom. 113; 

In re Mansfield (1885) 34 Ch. D. 544. 

($) Chulomondelev v. Clinton (1817) 2 Mer. 171, 
35 E. R. 905. 

ih) Warner v. Jacob (1882) 20 Ch. D. 220. 

(i) Rajah Kishendatt Ram v. Rajah Mumtai AH- 
khan (1H79) S Cal. 198. 6 1. A. 145; Hender- 
ton v. Aslwood (1894) A. C. 150. 

Ij) Chain Idas v. Muwji Dayal (1902) 20 Bom. 82. 
(*) Chahildas v. Mowji Dayal (1902) 20 Bom. 82- 


Heath v. Pugh (1881) 6 Q. B. D. 361 (1882) 
7 A. C. 235 ; PurmananJdas v. Jamnabai 
(1886) 10 Bom. 49. 

(0 Nutt V. Easton (1900) 1 Ch. 29. 

(m) Kennedy v. De Tr afford (1897) A. C. 180; 

Brttyes v. Maynard (1883) 49 L. T. 389; 
Thurlow v. Mackson (1868) L. R. 4 Q. B. 97. 

(n) Bibhulubhushan v. Majibat Rahman (1934) 

61 Cal. 956. 
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Section 09, Sub -section 5. Ss.60-T.OA 

Implied power of sale. — Sub-section (5) takes out of the operation of the Act, 
powers conferred before the 1st day of July 1882. Accordingly, therefore, powers 
which were exercised before the passing of the Act, would still be exercisable not- 
withstanding the provisions of the Act. This is particularly observed in the case 
of mortgages of personal chattels and pledges, as to which see the undernoted 
cases (o). 


PPointment of r eceiver. 


69 A. (1) A mortgagee having the right to exercise a 

power of sale nncler section 69 shall , subject 
to the provisions of sub-section ( 2 ), be en- 
titled to appoint , by writing signed by him or on his behalf \ 
a receiver of the income of the mortgaged property or any part 
thereof . 


(2) Any person who has been named in the mortgage- 
deed and is willing and able to act as receiver may be appoint- 
ed by the mortgagee . 

If no person has been so named , or if all persons named 
are unable or unwilling to act , or are dead , the mortgagee may 
appoint any person to whose appointment the mortgagor 
agrees ; failing such agreement , the mortgagee shall be entitled 
to apply to the Court for the appein'ment of a receiver , and 
any person appointed by the Court shall be deemed to have 
been duly appointed by the mortgagee. 

A receiver may at any time be removed by writing signed 
by or on behalf of the mortgagee and the mortgagor , or by the 
Court on application made by either party and on due cause 
shewn . 


A vacancy in the office of receiver may be filled in 
accordance with the provisions of this sub-scction. 


(3) A receiver appointed under the powers conferred 
by tins section shall be deemed to be the agent of the mortgagor ; 
and the mortgagor shall be solely responsible for the receiver's 
acts or defaults , unless the mortgage-deed otherwise provides 
or unless such acts or defaults are due to the improper inter- 
vention of the mortgagee. 


^ £*■£'*** Official Receiver in re Morrill (ISS7) 

Q. R I) 222; l-ratue v. Clarke (INKS) 
•• '•h. |>. 830; Harold v. Plenty flfiiil) 2 
7 ” • Hrvtrfffs v. Sandenian Clark & Co. 

(1902) 1 Ch. 579; Pigut v. Cubley (1864) 


50 C. II. (N. S.) 7ol ; lUvcfQts \. SunJ cm an 
Clark & Co. (1902) 1 Cli. 570; Stubbs v. 
Slater ( |9I0) 1 Ch. C32 ; Carter v. Wake 
(1877) 4 Ch. D. 6u5. 
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(4) The receiver shall have power to demand and 
recover all the income of which he is appointed receiver , by 
suit , execution or otherwise , in the name either of the mort- 
gagor or of the mortgagee to the full extent of the interest which 
the mortgagor could dispose of, and to give valid receipts 
accordingly for the same, and to exercise any powers which 
may have been delegated to him by the mortgagee in accordance 
with the provisions of this section . 

(5) A person paying money to the receiver shall not be 
concerned to inquire if the appointment of the receiver was 
valid or not . 

(6) The receiver shall be entitled to retain out of any 
money received by him, for his remuneration, and in satis- 
faction of all costs, charges and expenses incurred by him 
as receiver, a commission at such rate not exceeding five per 
cent., on the gross amount of all money received as is specif ed 
in his appointment, and, if no rate is so specified, then at the 
rate of Jive per cent, on that gross amount, or at such other 
rate as the Court thinks fit to allow, on application made by 
him for that purpose. 

(7) The receiver shall, if so directed in writing by the 
mortgagee, insure to the extent, if any, to which the mortgagee 
might have insured, and keep insured against loss or damage 
by fire, out of the money received by him, the mortgaged pro- 
perty or any part thereof being of an insurable nature. 

(8) Subject to the provisions of this Act as to the applica- 
tion of insurance money, the receiver shall apply all money 
received by him as follows , namely : — 

(i) in discharge of all rents, taxes, land revenue, rates 
and outgoings whatever affecting the mortgaged 
property ; 

(ii) in keeping down all annual sums or other payments, 
and the interest on all principal sums, having 
priority to the mortgage in right whereof he is 
receiver ; 

(Hi) in payment of his commission, and of the premiums 
on fire, life or other insurances, if any, properly 
payable under the mortgage-deed or under this Act f 
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and the cost of executing necessary or proper repairs S. 69 A 
directed in writing by the mortgagee ; 

( iv ) in payment of the interest falling due under the 
mortgage ; 

(v) in or towards discharge of the principal money , 
if so directed in writing by the mortgagee ; 

and shall pay the residue , if any , of the money received by him 
to the person who , but for the possession of the receiver , would 
have been entitled' to receive the income of which he is appoint- 
ed receiver , or who is otherwise entitled to the mortgage d 
property. 

(9) The provisions of sub -section (1) apply only if 
and as fax as a, contrary intention is not expressed in the 
mortgage-deed ; and the provisions of sub -sections (3) to (8) 
inclusive may be varied or extended by the mortgage-deed , 
and, as so varied or extended, shall, as far as may be, operate 
in like manner and with all the like incidents, effects and 
consequences, as if such variations or extensions were con- 
tained in the said sub -sections. 

(10) Application may be made, without the institution 
of a suit, to the Court for its opinion, advice or direction on 
any present question respecting the management or admini- 
stration of the mortgaged property, other than questions of 
difficulty or importance not proper in the opinion of the 
Court for summary disposal. A copy of such application 
shall be served upon, and the hearing thereof may be attend- 
ed by, such of the persons interested in the application as the 
Court may think fit. 

The costs of every application under this sub -section 
shall be in the discretion of the Court. 

(11) In this section, “ the Court 1 means the Court 
which would, have jurisdiction in a. suit to enforce the mortgage. 

New section. — This section has been added by Act JO of 1029 to avoid the 
complicated situation to which a mortgagee taking possession was exposed. Like 
section 69 it is for tlio protection of a mortgagee. 

Clause (1) : receiver.— The right to appoint is given to a mortgagee who has a 
power of salo. Such appointment must be made in writing signed by the mortgagee 
or on his behalf. Such receiver shall bo of the income or part theroof. llio clause 
follows section 109 (1) of the Law of Property Act, 1925. The wording is not so 
clear as of the English Act but the words “ having a right to exercise the power ’* 
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S. 69A have reference to section 69, sub-section 2 which prescribes when the power becomes 

exercisable. Clause 9 enacts that this clause applies so far as a contrary intention 
is not expressed in the mortgage deed. 

Appointment of receiver. — This is dealt with in clause 2. The receiver may 
be a person named in the mortgage deed if able and willing to act — otherwise a 
person agreed to by the mortgagor. So also if there be no person named. On 
failure to agree the mortgagee may apply to the Court and the person so appointed 
shall be deemed to have been appointed by the mortgagee. He is not a public officer 
within the meaning of section 2 (17) of the Code of Civil Procedure which includes a 
receiver appointed in a suit when the Court is administering an estate or property. 
Under this section, he is merely the agent of the mortgagor (p). 

Removal of receiver. — The mortgagor and mortgagee by agreement, or the 
Court on the application of either party on due cause shewn, may remove a 
receiver (<7). 

Vacancy. — This shall be filled up in accordance with the provisions of the 
section (r). 

Clauses 3 to 8. — Clause 9 enacts that the provisions of these clauses are subject 
to modifications by the act of the parties. 

Agent of the mortgagor. — Receiver being the agent of the mortgagor, the latter 
is responsible for his acts or defaults unless (a) the deed provides otherwise, or (b) 
they are due to the mortgagee’s improper intervention (s). When a receiver haa 
been appointed, the mortgagor cannot distrain without the receiver’s authority (/). 

Powers of a receiver. — A receiver has powers : — 

(a) to demand and sue for the income in the name of the mortgagor or mort- 
gagee 

(b) to give valid receipts accordingly 

(c) to exercise powers delegated by the mortgagee (u). 

Protection of person making payment. — Such a person is not concerned to see 
to the validity of the appointment of the receiver (v). 

Remuneration of receiver. — If no rate is fixed, he is entitled to deduct 5% on 
the gross receipts for his remuneration and costs, charges and expenses, or such 
rate as may bo fixed by the Court on his application. In his appointment a rate 
may be fixed not exceeding 6% (w). 

Insurance. — The receiver may, out of the moneys received by him insure, if 
directed by the mortgagor in writing, to the extent to which the mortgagor might 
have insured ( x ). 

Application by receiver of moneys received. — All moneys roceived by him (except 
insurance moneys which shall bo subject to the provisions of the Act) shall be spent 
as provided in sub-soction 8 and in the order they are enumerated. This clause 
wholly adapts section 109 (8) of the English Act. 
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Suit. — A suit is not necessary under this section and an application, as stated Ss. 6^A*70 
in clause 10, is sufficient. Such application is to be made to the Court which 
would have jurisdiction to enforce the mortgage. Costs are in the Court s 
discretion. 

Powers before 1st July, 1882. — Those remain unaffec ted notwithstanding the 
enactment of this section ( */). 


70. If, after the date of a mortgage, any accession 

is made to the mortgaged property, the 
gaK^Tro^ny 0 mort ' mortgagee, in the absence of a contract 

to the contrary, shall, for the purposes 
of the security, be entitled to such accession. 


Illustrations. 


(a) A mortgages to B a certain field bordering on a river. The field is increased 
by alluvion. For the purposes of his security, B is entitled to the increase. 

(b) A mortgages a certain plot of building land to B and afterwards erects a 
house on the plot. For the purposes of his security, B is entitled to the house as 
well as the plot. 

The Punjab. — The principle of tho section applies to the Punjab (z). 

Scope of the section. — The provision of this section is mandatory. It is tho 
converse of section 63 which applies to the case of a mortgagee in possession. In 
section 70 possession is with the mortgagor. It must bo made during the conti- 
nuance of the mortgage. It includes not only the mortgagor and mortgagee but 
their transferee and representatives thereby including an auction purchaser, in 
execution of a decree on a prior mortgage, so that accession made by him enures 
for the benefit of a subsequent mortgagee (a). The accession may be natural, as in 
illustration (a), or physical, as in illustration (b), to the section. 

Accretion to the original holding by clearing new land, when it is considerable, 
is not an accretion within the meaning of this section (6). For the purpose of this 
section as well as section 8, no distinction is made between leasehold and freehold (c). 
The rule embodied in the section may be excluded by contract between the parties. 


Accession to mortgaged property. — This section deals with tho right of a mort- 
gagee to accretions after the date of the mortgage. The rule is that if after the 
date of tho mortgage, accession is made to the mortgaged property, it shall be 
doomed to form part of the security. After discharge of the first mortgagee, the 
puisne mortgagee gets the benefit ( d ). These accessions, however, are not to be 
regardod as though they had been added to the security in the same sense as when a 
mortgagee takes an additional and independent property by way of an additional 
security for his mortgage debt. The mortgaged property and the accretions together 
-constitute one homogeneous security of which the accretions form an integral 
part (e). Additions and improvements made by the mortgagor (/) or by the second 
mortgagee (g) enure for the benefit of the first mortgagee. 


y) See sec. 69 (5). 

») Punjab & Sind Bank, Ltd. v. Kishen Singh- 
Gulab Singh (1935) 16 Lah. 881. 

(а) Nannu Mai v. Ram Chandra (1931) 53 All. 

334. 

(б) Tay Gyi v. Maung Yan, A. I. R. (1933) Rang. 

81. 

(O Macleod v. Kissan ( 1906) 30 Horn. 250. 


(d) Ex-parte Bisdee (1840) 1 Mont. D. & De. ti. 

333; Nannu Mai v. Ram Chandra (1931) 
53 All. 334. 

(e) Krishna Gopal v. Miller (1902) 29 Cal. 803. 

(?) Re. Kitchin ex-parte Punnett (1880) 16 Ch. 

D. 226. 

ig\ Iuwdowner West of England, etc. v. Ashford 
(1880) 16 Ch. D. 411, 433. 
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Accessions, what are — Everything that the mortgagor adds to enhance its 
value must be taken to be an accretion for the benefit of the mortgagee ( h ). Erec- 
tion by the mortgagor on the land after the execution of the mortgage of electric 
fixtures (i), a theatre (./), two new houses (k), seven new houses from moneys 
borrowed from a third party after pulling down two houses and a bungalow originally 
mortgaged (?)• The opening of a mine or quarry (in), renewal of a lease by the 
mortgagee (n) or the mortgagor (o), the purchase of a reversion ( p ), or the grant of 
a leaso to the mortgagor by person claiming a title anterior to the mortgage after 
evicting the mortgagor under an award (q). A mortgage of a share is liable to be 
decreased or increased on a sale to a mortgagee or resale by him to the mortgagor (r), 
or purchase of the equity of redemption by original sub-mortgagor (*). So also a 
purchase by the mortgagor upon a sale by the first mortgagee of the mortgaged 
property is an acquisition as regards the second mortgagee (t), and all incidental 
rights such as the unexpired term in a house and goodwill of a business established 
with it (u), changes in goodwill, rights under contract and so forth (v), purchase of' 
a mokurari (u>), extension of a patent (x), machinery permanently planted (y), 
enlargement or renewal on a limited or restricted interest in mortgaged property (z),. 
improvements made to an undivided share allotted on partition (o), enlargement 
by inheritance (b). It was observed by the Privy Council that under the English 
Law, which so far as it rests on principles of equity and good conscience, may pro- 
perly bo applied in India, it is recognized as a general rule that most acquisitions by 
a mortgagor enure for the benefit of the mortgagee ; and, conversely, that many 
acquisitions by a mortgagee are, in like manner, to be treated as accretions to the 
mortgaged property, or substitutions for it, and, therefore, subject to redemption (c). 
A mortgage of the zamindari executed before resumption and resettlement by the 
Collector would cover resinned chowkidari cliakran lands upon their transfer to the 
zamindar ( d ). A mortgage was executed of uarg lands as also adjoining lands over 
which the mortgagor had kuinaki rights which at the settlement having been classi- 
fied as wasto poramboke the mortgagor obtained the same on darkhast. These were 
not accessions to the warg lands mortgaged nor could section 90 of the Trust Act 
apply, as the mortgagor was not a limited owner (c). 


Mortgagee not entitled to accession. A mortgagee is not entitled to accession 
unless it is of a permanent nature. Nor is lie entitled to accession if the mortgage 
has beon extinguished (/), as also when there is a contract to the contrary. 


/») Re. Kitchin, ex-partc Punnet! (1880) 16 Ch- D. 
226. 

i) Punjab Sind Hank Ltd. v. Kishen Singh 
(1935) 16 I.ah. 881. 

i) Mad eml v. Kissan (1906) 30 Bom. 250. 

k) Krishna Oopal v. Miller (1902) 29 Cal. 803. 

/) Bhooresao Khcmchand v. Mahomed Syed Khan 
(1886) 1 C. P. L. R. 38. 

m) Elias v. Snou'don Slate Quarries Co. (1879) 

ii) Rush, orth’s cast- (1676) Proem. Ch. 13, 22 

o ) Leigh v. Purnell (1885) 29 Ch. D. 231. 

Rakcstraw v. Brewer (1729) 2 P. \\ ms. 511, 

Doc d Ogle v. Vickers (1836) 4 Ad. & hi- 762, 

DedU Chanel. Kirban Singh (1879) 5 Cal. 
253. 

s) Ajuditia Prasad v. Mansingh (1903) 25 All. 
46. 

f) IJhaja Chou'dhury v. Chunilal Lai Marwan 
(1907) 5 C. L. J. 95. 

u) Cnissum v. Daves (1628) 5 Russ. 29, 38 b. K. 

98S«* 

v) Phupendra Nathu Basil v. Mussammat Waji- 


/>) 

:-/) 

» 


l 


X) 

y ) 


htitnniss Begum (1917) 2 Pat. L. J. 293. 

(w) Surja Narain Mandal v. Nanda Lai Stnha 
(1906) 33 Cal. 1212. 

Church's Patents (1886) 3 K. P. C. 95. 

/v. .U. P . M . ( heityar Firm v. Siemttis (India) 
Lid., A. I. K. (1933) Rang. 195; Reynolds 
v. Ashby & Sons (1904) A. C. 464. 

(x) Shyama Churn Buttadiarjee v. Anada Chandra 

Das (1899) 3 C. \V. N. 323 ; Surendra i\ath 
Dey v. Rajendra Chandra (1918) 27 C. I.. J. 
289. 

(а) Amar Singh v. Bhagnan Das, A. I. It. (1933) 

(б) Pehari Lai v. Indra Xarayan, A. I. R. (1927) 

Ca! 665 ; Ajjuddin v. Sheikh Pudan (1895) 
18 Mad. 492. 

(c) Raja Kishendatt Ram v. Raja Mumlas Ali- 

, , ,, 5 Cal - ,98 - I- A. 145. 

(■') Rakhal Das Mukherjee v. Madhab Chandra 
Stngha (1911) 13 C. L. J. 109. 

(*) hod i Shanhara v. Moidin (1918) 35 M. 1.. J. 
1 20 . 

(/) .Vann ii Mai v. Ram Chandra (1931) 53 All. 
334 : Haradhan y. Hargobind (1921) 6 Pat. 
L. J. 347 ; Kapmiah Stvananjiah v. Sit hay 
Goudar (1921) 41 M. L. T. 490. 
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71. When the mortgaged property is a lease, and S. 71 

the mortgagor obtains a renewal of the 
iJ£ ncwal of mor, * a ' !Cd lease, the mortgagee, in the absence of a 

contract to the contrary, shall, for the 
purposes of the security, be entitled to the new lease. 

Amendment. — The words ‘‘for a term of years” in tin* original station have 
been dropped by Act 20 of 1029. 

This section deals with renewal of a lease by a mortgagor us section 04 deals 
with the case of a mortgagee renewing a lease. Renewal obtained by a mortgagor 
is an accretion and for the purposes of his security the mortgagee is entitled to itj 
whether ho be volunteer or purchaser for value. There is an implied covenant by 
the mortgagor so long as the mortgagee is not in possession, if the lease In* renewed, 
to pay the rent reserved by the renewed lease and perform and observe the condi- 
tions and contracts binding on the lessee and indemnify the mortgagee against all 
claims arising by reason of non-payment of rent or non-performance or non-obser- 
vance of the conditions and contracts (</). Section 72 empowers a mortgagee to 
spend moneys for renewal of a leasehold mortgaged. If an encumbrancer calls for 
a renewal of the leaso mortgaged to him at tin* end of the term, the mortgagor cannot 
resist it. If the mortgagor has a lease with a capacity to be extended by renewals, 
the charge would always attach on the renewed lease. An annuity is an encum- 
brance, and the property is bound by it as much as by a mortgage. As such, it is a 
charge upon the renewed leaso and the aimuitant is not bound to contribute to the 
costs of the renewal of the lease, the grantor being bound to keep it up for his 
benefit (h). In Mood y v. Mathews ( i ), the covenants entered into on the grunt of 
the annuity were in effect a covenant for further assurance. And when* the ulti- 
mate assignee of the lease allowed the rent to fall into arrear and by arrangement 
with the lessor the leaso was determined and a new least* granted, the object being 
to defeat the annuity of the widow of the original lessee, it was held that if a lessee 
have a lease subject to an oxisting encumbrance which he is hound to see satisfied, 
he cannot by committing a breach of contract be permitted to divest himself of the 
estate and acquire a new interest discharged of the old encumbrance (j). Similarly, 
fho assignee of the equity of redemption of leasehold property mortgaged, borrowing 
monoy pending negotiation for purchase, and securing the lender by a mortgage, 
does not gain any prior lien on the property for the purchase of the reversion not- 
withstanding that the mortgagor was under no obligation ’to the mortgagee of the 
lease to obtain a renewal of it or to purchase the reversion. The assignee can only 
be treated as the mortgagor of the lease, and in that character he could hold the 
reversion on the same terms, as he would have held a renewed lease of the pr<»- 
perty. The doctrine of law lias always been that the mortgagor of a renew- 
able lease can hold a renewed lease only subject to the mortgage. Here the lease 
contained no covenant for renewal by the lessors though it was renewable by 
^sfom (A:). A somewhat interesting illustration is afforded by Trumper v. 

1 I'Utnper (/). I n 1805 a lessee for lives with a proviso for renewal charged the 
ereditarnents (subject to his own life-interest in part) with £1,500, and subject 

U) TranBftT of Property Act , IV of 1882, see. 05 l (i) ( 1802) 7 Ves. Jun. 174. 32 K. U. 71. 

A) \ffxJ , i w O) Jones v. Kearney (1842) I Dr. & War 134. 

$ r o "«**«?* (1802) 7 Vcs. Jun. 174, (A) Leigh v. Burnett (1885) 29 Ch. D. 231. 

in 7 v V Tli Maxw ‘U v. Ashe (1752) cited (/) (1872) 14 Eq. Ca>. 295. 

184, 32 E. K. 75. 
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thereto, conveyed the premises in trust for his son. W. W. T. f the testator in the 
cause. In 1811 W.W.T. settled the premises subject to the life-interest in part, 
and as to the whole charged £1,500 for himself, his wife and eldest son, and further 
charged the same with £2,000 for his younger children. In 1815 the tenant for life 
having died, W.W.T, executed deeds reciting (erroneously) that the whole of £1,600 
charges had been paid off and taking from the trustee (in breach of trust) a convey- 
ance of the hereditaments to himself absolutely freed from £1,500 charges, but 
there was no evidence that this deed was ever acted on. In 1818 the cestui que vie 
having all died, W.W.T. obtained a renewal of the lease but without prejudice to a 
question whether the lessee had not lost the right of compelling a renewal. In 1810 
W.W.T. purchased the reversion in fee of the leasehold, the latter not being merged. 
In 1838 W.W.T. was a party to a deed whereby he recited that he had paid, £1,200 
part of the £1,500, but that when he did so he did not intend that the same should 
sink into or be extinguished in the premises. In 1845 he appropriated the remaining 
£300 to himself as part of his share in the estate of cestui que trust thereof who had 
died. By his will, after reciting to the like effect, he devised the hereditaments 
comprised in the deed of 1805 subject to all such encumbrances as the same might 
at his decease be subject to, and from the payment of which he exonerated his personal 
estate, to his son T.T. absolutely subject to a further charge. W.W.T. died in 1859. 
T.T. entered into possession and disputed his liability to pay either the £1,500 or the 
£2,000, but paid interest upto 1869. Held (1) that the charges paid off were kept 
alive for the benefit of W.W.T. ’s personal estate, (2) that the renewed lease of 1818 
was subject to the charges, (3) that the reversion in fee, purchased in 1819, was 
subject to the charges, (4) that if the reversion had not been so charged T.T. could 
not have availed himself of the devise without giving effect to the testator's 
intention. W.W.T. having in 1845 mortgaged the hereditaments comprised in 
the deed of 1805, it was held that if the above sums had been charged on the lease- 
hold only and not on the reversion, the mortgagees must have recourse to the 
reversion first on the principle of Barnes v. Racster (w). Fraud or contrivance on 
the part of the mortgagor in incurring a forfeiture will not deprive the mortgagee 
of his security. Honce a new lease obtained by the mortgagor after forfeiture 
fraudulently incurred, is subject to the mortgage, notwithstanding the Convey- 
ancing and Law of Property Act, 1852 (c. 76), section 210, and a decree was made 
for payment of the mortgage with costs (n). Nor will confession of judgment by 
a trustee in a collusive and fraudulent suit brought by a landlord for arrear of rent, 
and the latter bringing the property to sale in execution, destroy the mortgage lien. 
The mortgagee would liavo the same right as against the landlord as he would have 
against the mortgagor (o). Where a zamindar, after a mortgage, had lost his 
zamindari rights and became an ex -proprietory tenant of the sir, the mortgagee 
attached and bound the estate of the mortgagor in its altered condition. He was not 
entitled to relinquish his expropriatory holding. It is a well recognized principle 
of law that a man shall not derogate from his own grant. If the relinquishment bo 
valid it would destroy the security of the mortgagee (p). The same principle was 
recognized in Badri Prasad v. Shco Dhian ( q ) which was the case of a lease. A 
deposit of a lease in tho interval between the termination of the lease and the 
renewal tlioreof, would constitute a valid equitable mortgage (r). 

# m \ /J842M1 L. J. Ch. 228, 62 E. R. 944. 32 Cal. 283. 

In) Hughes v. Howard (1858) 26 Dcav. 573, 53 (p) Sham Das v. liatul Bibi (1902) 24 All. 538. 

E R. 750. . , (?) (1896) 18 All. 354. 

<o) Ram Saran Das v. Ram Pergash Das (1905) (r) I'Ula v. Petiey, A. I. R. (1934) Rang. 51. 
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72. A mortgagee may spend such money as is neces- 


Rights of mortgagee SaTy . 
In possession. 


(a) 

(b) 


(c) 


(d) 


(e) 


for the preservation of the mortgaged property from 
destruction, forfeiture or sale ; 

for supporting the mortgagor's title to the pro- 
perty ; 

for making his own title thereto good against the 
mortgagor ; and, 

when the mortgaged property is a renewable 
leasehold, for the renewal of the lease ; 

and may, in the absence of a contract to the contrary, add 
such money to the principal money, at the rate of interest 
payable on the principal, and where no such rate is fixed, 
at the rate of nine per cent, per annum : Provided that the 
expenditure of money by the mortgagee under clause ( b ) or 
clause (c) shall not be deemed to be necessary unless the mort- 
gagor has been called upon and has failed to take proper 
and timely steps to preserve the property or to support the title. 

Where the property is by its nature insurable, the 
mortgagee may also, in the absence of a contract to the 
contrary, insure and keep insured against loss or damage 
by fire the whole or any part of such property ; and the 
premiums paid for any such insurance shall be added to 
the principal money with interest at the same rate as is payable 
on the principal money , or where no such rate is fixed, at the 
r aie of nine per cent, per annum. But the amount of such 
insurance shall not exceed the amount specified in this 
behalf in the mortgage-deed or (if no such amount is therein 
specified) two-thirds of the amount that would be required 
m case of total destruction, to reinstate the property 

insured. 

Nothing in this section shall be deemed to authorize 
; b® mortgagee to insure when an insurance of the property 
is kept up by or on behalf of the mortgagor to the amount 
m which the mortgagee is hereby authorized to insure. 


S. 72 
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S. 72 Changes in <he section. — As it originally stood, the section had a marginal 

note of “ rights of mortgagee in possession ” which is still retained though the 
principle is made applicable to all mortgagees whether in possession or not. Clause (a) 
of the section which allowed moneys spent in management of the property and 
collection of rents and profits has been consigned to section 76. Sub-clause (b), 
(c) and (d) have been retained. A proviso has been added that expenditure in 
clauses (b) and (c) shall not be made by the mortgagee unless the mortgagor has 
been called upon and failed to take proper and timely steps to preserve the property 
or to support the title. The rest of the section has not been altered except that 
premium paid for insurance, which was originally made a charge on the mortgaged 
property, is now to be added to the principal money with the same rate of interest 
as is payable on the principal, and where no rate is fixed at the rate of 9% per annum. 
The words in the original section were “ during the continuance of the mortgage ” 
which words have now been omitted as the original section was intended to apply 
to mortgagees in possession. Further, Order 34 of the Code of Civil Procedure 
1908, has also been amended so as to entitle the mortgagor to redeem at any time 
before the sale is confirmed and foreclosure takes place. These words have been 
omitted in order, should occasion arise, to enable the mortgagee during the interval 
to spend such money as may be necessary until the confirmation of the sale or 
the final decree for foreclosure is passed. 

Necessary expenses only allowed. — The right given under the section must be 
of a reasonable character (.?). As to what is a necessary expense is a mixed question 
of fact and law (/). A mortgagor is bound so long as the equity of redemption 
remains with him, to indemnify the estate and, therefore, it is superfluous to insert 
in the mortgage deed provisions regarding such indemnifications (n). The expendi- 
ture under clauses (b) and (c) is controlled by the proviso newly added. The 
section is not exhaustive (i>). 

Clause (a). The original of this clause empowered the mortgagee to spend 
money necessary for the due management of the property and the collection of 
rents and profits. By the Amending Act, 20 of 1929, this clause has been omitted, 
but the right is recognized inasmuch as the same provision is inserted in clause (h) 
of section 76. 


Clause (b). — Improvements and additions made by a mortgagee are now 
expressly dealt with by section 63A, repairs by section 70 (d) and public chargos 
out of income in section 76 (c). A claim made by a mortgagee cannot be allowed, 
unless it coinos under this section (»/*)• Addition to the mortgaged property without 
the consent of the mortgagor was disallowed (.r). It is not, however, clear that the 
lattor case was governed by the Transfer of Property Act (//). The sale contem- 
plated by the clause is such as would imperil the mortgagee’s security and not the 
imperilmont of the equity of redemption. This clause, controlled as it is by the 
proviso, authorizes a mortgagee to spend money as is necessary to preserve the 
property from destruction, forfeiture or sale, and in the absence of a contract to the 
contrary, to add the money so spent to the principal money at the rate of interest 


(s) Kadir Moulin v. Septan (1899) 26 Cal. 1, 
25 I. A. 241. 

U) Jagannath v. Jagjituan, A. I. R. (1925) Oudh 
429. 

(a) Damodar Gangadhar v. Vamanrav Lakshman 
(1885) 9 Born. 435. 


(p) Rakhohari Clialtaraj v. Bipra Das Dey (1901)' 
31 Cal. 975. 

(tf) Arunachella Chetly v. Sithayu Animal (1896) 
19 Mad. 327. 

(x) Sammo v. Abdul Waked (1883) M. W. N. 2i>8.. 

(y) Rupan Singh v. Champa Lai (1915) 37 All. 81 
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payable on the principal, and where no such rate is fixed, at 9% per annum (z). A 
mortgagee paying revenue payable by the defaulting mortgagor, to save the property 
from sale, is entitled to have the amount paid (a). A mortgagee making payments 
to save the mortgage property from being sold in execution of a rent decree has an 
additional lien on the property for the sums so paid by him (/>). After the final 
decree for sale, the mortgagee as secured decree-holder is as much interested in the 
preservation of the security as when his mortgage subsisted (c). A usufructuary 
mortgagee, who by satisfying a portion of the decree for sale on a prior mortgage, 
preserves the property from sale, is entitled to retain possession until the amount 
due on his usufructuary mortgage and the unpaid balance due on the decree 
are paid (d). The mortgagee of a share of a putni taluk who in order to save his in- 
terest therein, paid up the putni rent, was allowed to recover a proportionate share 
thereof from the purchaser of the mortgagor’s share in the taluk under section 69 of 
the Contract Act (e). Payment by mortgagee to prevent a conditional decree for 
possession from becoming inoperative, was upheld (/). Where a well which was re- 
quired for the irrigation of the mortgaged land had been ruined through river inunda- 
tion and the mortgagee constructed a new’ one in its place with the permission of the 
mortgagor, reasonable expenses were allowed to the first mortgagee in a redemption 
suit by a second mortgagee ( g ). For these expenses the mortgagee may add the 
expenses as provided in the section or pursue his remedy under section 69 of the 
Contract Act. The mortgagee is not entitled to these remedies concurrently (h). 
Both in England and in this country, he can tack the costs of litigation relating 
to the security as part of the terms on which redemption is allowed (i). Once the 
lien on the mortgaged property is abandoned, the mortgagee cannot afterwards 
revive it. He could bring a simple money suit to recover the money paid (j). The 
statutory right is not taken away by repudiation of title as mortgagee (k). 


Clause (c). — Moneys spent by the mortgagee in defending the mortgagor’s 
title fall within clause (c) of section 72, when the title of the latter is impeached, 
subject to limits laid down by the proviso. The law to this effect laid down long 
ago in Godfrey v. Watson (l) and Parker v. Watkins ( m ) is no exception to this rule. 
For all that was there decided was that “ if some litigious person chooses to contest 
his (the mortgagee’s) title to the mortgage that should not affect the parties interested 
in the equity of redemption.” So when a representative of a deceased mortgagor 
unsuccessfully contended that the property mortgaged belonged to his father and 
not to his mother the mortgagor, the costs incurred by the mortgagee in defending 
the title of the mortgagor thus impeached, were allowed (n). Such a sum shall 
carry interest. He will be allowed his costs, charges and expenses for doing what is 
necessary to protect the title of the mortgagor (o). They do not include the costs 
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of negotiating the loan and preparing the mortgage deed (p ) ; nor of some person 
disputing his title to the mortgage ( q ) ; or for defending an action of trespass at the 
instance of a neighbour (r). Costs and expenses properly incurred in relation to 
mortgaged property payable by the mortgagor as a condition of his redemption, do 
not constitute a debt in respect of which an action can be maintained by the mort- 
gagee against the mortgagor (a). Further, the section does not empower a mort- 
gagee to add costs of litigation in defending the mortgagor’s title during the conti- 
nuance of a prior mortgage. 


Clause (d). — A mortgagee is entitled to add sums spent by him for making his 
own title good as against the mortgagor. Failure to give details is not sufficient 
to deprive him of his right, as they could be gone into on redemption (t). The 
principle in such cases is that he has a right to assume his mortgagor’s representa- 
tions to be true, and to take any reasonable proceedings for defending his title and 
asserting the validity of his security (u), or where he successfully asserts his priority 
and is guilty of no misconduct (u). They do not include the costs of defending an 
action brought by the mortgagor alleging to be the highest bidder at an auction 
held by the mortgagee under his power (tv). Sections 83 and 84 of the Transfer of 
Property Act speak of “ the amount remaining due on the mortgage ” and not merely 
of “ the mortgage-money ” as in section 60. The expression “ amount remaining 
due on the mortgage ” covers any just allowances or costs which can be tacked 
under the ordinary law of mortgage and the words “ mortgage-money ” in section 60 
must be taken as including all money which on taking of accounts between the parties 
are properly allowed to the mortgagee (a:), who is entitled to payments properly made 
by him in relation to the security and to have amounts so paid added to the amount 
of the original lien ( y ). In the event of the mortgagee being his own solicitor, he is 
entitled only to out-of-pocket expenses of a suit to defend his title ( 2 ). Money 
was advanced on a usufructuary mortgage to enable the mortgagors to discharge a 
lien decreed thereon and owing to the failure of the mortgagors to discharge it, the 
holder of the lien applied for sale of the property, to save which the mortgagee 
deposited the amount in Court. The mortgagee’s suit failed, for without the know- 
ledge or concurrence of the mortgagor, the second mortgagee could not by a transac- 
tion between himself and the first mortgagee, acquire a new right over the property(«). 
Amount of costs increased in appeal in a redemption action have been allowed to be 
added to the mortgago debt after payment of principal, interest and costs decreed (b). 
In a redemption suit the mortgagee is entitled to his costs unless he has refused a 
tondor of the amount due to him, or has so misconducted himself in the course of the 
suit ns to induce the Court to penalise him (c). Costs of correspondence and the 
costs of preparing a logal mortgage which a mortgagor refused to execute notwith- 
standing covenant in the memorandum accompanying the deposit of title-deeds, 
wero allowed (d). In England, costs of correspondence with the surety who had 
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( 2 ) 


(3) 


given a promissory note for part of the debt were added to the mortgage claim (e). 
The lien is lost by abandonment and cannot be revived (/). 

Clause (e). The subject of renewed leases is dealt with by the Act in various 
sections. 

(1) Section 64 contemplates a renewal by the mortgagee not in possession. 

Section 65 (d) imposes certain liabilities on the mortgagor when the lease 
is renewed but does not sav by whom. 

Section 72 (c) empowers the mortgagee to spend moneys for renewing a 
renewable lease. 

The Act is silent where the lease is not renewable. Such a case would be 
governed by section 64. The proviso does not apply to this clause. The rule as to 
oosts and insurance is the same as in respect of other clauses. 

May in the absence of a contract to the contrary add.— Unless the mortgage 
““ ™ ent . P rovides otherwise, moneys spent by the mortgagee under clauses (b), 
(c), ( ) and (e) may be added to tho principal money at the same rate of interest as 
o principal, and where no rate is fixed in the mortgage deed at 9% per annum. 

P™ mum being a permissive one, a separate suit will lie to recover such expenses, 
ere eing no obligation on him to add them to the mortgage debt and claim them 
ore redemption ( g ). None of the expenses incurred under the above heads is the 
mortgagee obliged to add to tho principal ; and particularly where his security does 
o permit, he may recover them by a separate suit. He may pursue his 
remedy under section 69 of the Indian Contract Act. These two remedies are not 

concurrent ( h ). 

enfti n I ereS *’~ The mort 8 a K <?< ‘* in the absence of a contract to the contrary, is 
n ltled to add moneys spent by him under section 72 to the principal at the rate of 

a mS mentioned in the mortgage, and where no rate is mentioned at 9% per 

Ufmf Um ♦ ^ 13 n ° fc al,owed con, pound interest (t), nor is interest allowod °to a 

U rue uary mortgagee where ho realizes increased rent by repairs to tho property ( i ), 

or as or preservation of the proporty from sale by avoiding a possible litigation (/. ). 

m orest on taxed costs is allowed unless directed and then they carry interest 

° m . in ° f tb ° Taxin g Master’s certificate and not from the date of the judg- 

ment (i) # J ® 

acain^ rov * so -— This has been added by the Amending Act, 20 of 1929, to guaul 

__ r • • , mortgagee exercising his rights under clauses (b) and (c) until tho mortga- 

gor is in default. 

of a co 8 f ranCC ’~ Un<ier th ‘ 8 8ectio11 ifcis Permissible to the mortgagee, in the absence 
bv fir ft t0 t - he COntrary * to insure tho mortgaged property against loss or damage 
Part V °i, an mSUrable nature - Such insurance may extend to the whole or any 
add th 8UCh ? r ° p0rty ' The mortgagee under this part of tho section is entitlod to 
as tho 8 Prem,Um to tho Principal money and charge interest thereon at the same rate 

a « it st^Tw’ ° r Wh0r ° n ° rate ‘ 9 fiX ° d ’ At 9% P ° r annum ‘ This P*rt of tho section 
the m T b ° fore tho amendment gave the mortgagee, on payment, a charge on 
ar gage prope rty for the premium with tho same priority, and with interest 
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5? 72 . 73 at the same rata. This clause has, however, been omitted from the section and the 

premium paid for insurance is treated in the same way as money expended for other 
necessaries mentioned in the section. This part of the section is based on section 19 
(i), (ii) of the Conveyancing and Law of Property Act, 1881 (m). A limit is, how- 
ever, placed on the extent to which the mortgagee is entitled to insure. He can 
only insure the property to the extent specified in the mortgage deed, or where the 
amount is not specified, only to the extent of two-thirds of the amount which would 
be required to reinstate the property in case of total destruction. But this right to 
insure is, however, subject to an exception, that the mortgagee cannot insure the 
property if the mortgagor himself has kept up the insurance to the extent to which 
the mortgagee is entitled to insure by virtue of this section. The proviso and the 
exception are based on section 23, sub-section (2) of the Conveyancing and Law 
of Property Act, 1881 (n). Hence an insurance under the power conferred by this 
Act cannot bo effected by a mortgagee (a) when the property is not of an insurable 
nature, (b) where there is a declaration in the mortgage deed that no insurance 
ii. requirod, or (c) where an insurance is kept up by or on behalf of the mortgagor in 
accordance with the mortgage deed, or (d) where the mortgage deed contains no 
stipulation respecting insurance and insurance is kept up by or on behalf of the 
mortgagor to the amount in which the mortgagee is by this Act authorized to 
insure. Application of insurance money is dealt with by section 76. Also see 
commentaries on section 49. 

“ Vis Major.” — A mortgagee claimed to add to the mortgage debt the costs of 
rebuilding a house destroyed by fire which originated in another part of the village 
and, spreading, ultimately destroyed the mortgaged house. The mortgage deed 
provided for the mortgagee rebuilding the house, if its destruction were due to 
asmani , or sultani on the mortgagor’s failure to rebuild. It was thought on the 
construction of the deed that repayment of such costs was a condition precedent to 
redemption, the destruction being due to a “ calamity from heaven ” within the 
moaning of the term asinani (o). In a still earlier case, where the mortgage 
deed was in Porsian, the expression afat samairi admittedly equivalent to the term 
asmani, was hold to apply to a loss by accidental fire and the falling down of another 
part of tho house ( p ). 

Special cases. — An equitable mortgagee applying for leave to bid must pay his 
own costs (< 7 ). A mortgagee, whether legal or equitable, is entitled to costs of 
proof of his debt in a suit for administration of the mortgagor’s estate (r) ; also to 
costs of taking out administration to the mortgagor as principal creditor (a). But 
a mortgagee taking out Letters of Administration to perfect a title is not entitled 
to be paid out of the mortgaged property (/). 


73 . ( 1 ) Where the mortgaged property or any part 

thereof or any interest therein is sold owing 

mUnul l0 saif T °or dS com- to failure to pay arrears of revenue or other 
pensaiion on acquis, t$on. c j iar g es 0 f a public nature or rent due in 

respect of such property , and such failure did not arise from 


(,„) 44 & 45 Viet., Ch. 41. 

(o) Sakharamshei'v.^Amtha Devji (1890) 14 Bom. 
ip) Manchersha v. Kamrunisa (1868) 5 Bom. 

Vf ' if c 100. 

(< 7 ) Rt- Jackman exparte Robinson (1829) Mont. 


(0 

(*) 

«) 


& M. 261. . . 

Tuckley v. Thompson (1860) 1 John Sc II- 126, 
70 E. R. 689. „ 

Ramsden v. Langley (1705) 2 Vcrn. 536, 23 
E. R. 947. „ „ „„„ 

Saunders v. Dunman (1878) 7 Ch. D. 825. 



secs. 72-73.] 


SURPLUS. 


057 


any default of the mortgagee , the mortgagee shall he entitled 

to claim payment of the mortgage- money in whole or in part, 

out of any surplus of the sale proceeds remaining after pay- 

ment of the arrears and of ull charges and deductions directed 
by law. 

(2) Where the mortgaged property or any part thereof 
or any interest therein is acquired under the Land Acquisition 
Act, 1894, or any other enactment for the time being in force 
providing for the compulsory acquisition of immoveable pro- 
perty, the mortgagee shall be entitled to claim payment of 
the mortgage-money, in whole or in part, out of the amount 
due to the mortgagor as compensation. 

(3) Such claims shall prevail against all other claims 
except those of prior encumbrancers, and may be enforced 
notwithstanding that the principal money on the mortqaqe has 
not become due. 


Amendment of the section. — This section, as it originally stood, dealt with the 
ea e proceeds in case the property was sold for arrears of revenue or rent. Absence 
o provision as to the mortgagee’s rights on a compulsory acquisition led to a con- 
»ot o decisions of the Courts in India. To remedy this anomaly the present section 
has been amended. Sub-section (2) has been added in accordance with the view 
h en of the majority of the High Courts in India. Further, the section as it origi- 
na y stood, created a charge in favour of the mortgagee on the surplus, a right which 
create*, difficulties, both as to its enforcement and the remedy. The use of the 
''°r therefore ” has been avoided, leaving the mortgagee to claim the surplus 
ve . . as the case may be. The mortgaged security having been con- 

\or e into money, there was no roason why the mortgagee should wait until the due 
b * , particularly when he could not legally bring a suit to enforce his mortgage. 
Clause the procedure for enforcing a simple mortgage was not adaptable to the 

orcement of a claim against a fund. The amendment provides that priority is 
not by conversion. 


one ^ ew form of security. — This section deals with the conversion of security from 
^ne orm into another by reason of circumstances over which the mortgagee in 

It^rf 86 / 1 ^ and b ° th the Inort S a £> or and mortgagee in clause (2) have no control. 

• . ^ tran8 * ormat ' on effected on a compulsory sale or acquisition of land, 

old'fo 6 °™ ditor a r 'ght in the new form taken by the security as ho had in the 
the 0rm • Comrnoul y spoken of as conversion of security or substituted security, 
wher Pni } C, ^ le Waa appl ' ed by the Privy Councii Byjrui/h Lall v. Ramoodeen (u) 
sub'^t l f* r Ij0rd8b 'P 8 ’ in dealing with the case of partition, stated that where the 
1 ° mort ^ a £ e was an undivided share, it was clear that the mortgagor eou]d 

diarf 6 °" n ur *divided share, but not so as to affect the interest of other 
those 8 } <W d tbat tbe P erson w * l ° to °k the security took it subject to the rights of 

share oMh t0 enforce a P arfc fri°n mid thereby to convert what was undivided 
16 w h°ie into a definite portion held in severalty, the mortgagee taking 
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was lost owing to forfeiture, and could be revived only on proof that mortgagee was 
in default, that the income was sufficient to pay assessment, or that mortgagor 
had put mortgagee in funds to pay assessment (c). But a purchase by the mort- 
gagee of mortgaged property sold on account of his default in payment of rent is 
not destructive of the equity of redemption ( d ). 

Mortgagee has a right to surplus sale proceeds : 

(a) When mortgaged property or part thereof or interest therein is sold for 
failure to pay, 

(b) (i) arrears of revenue or other charges of a public nature, 

(ii) rent due in respect of such property and 

(c) such failure was not due to his default. 

Surplus. The surplus in clause (1) is what remains after payment of the arrears 
and all charges and deductions directed by law. It is over this that the section 
gives the mortgagee a right. The effect of the sale is not to enlarge the 
security (c). There is nothing in the section restricting the mortgagee to the surplus 
tod precluding him from following the property (/). In clause (2) the surplus is 
the compensation money awarded to the mortgagor. 

On compulsory acquisition. — 

(a) The mortgagee shall be entitled to claim payment of the mortgage-money 
in whole or in part. 


( ) out of the amount due to the mortgagor as compensation. In such 
cases the mortgage lion is transferred to the compensation moneys (g). 
When a mortgagee neglected to make a claim to the compensation moneys 
but subsequently obtained a decree and sought to attacli them in the 
hands of the Collector, the Court refused relief. This view of the Allaha- 
bad High Court stands modified by the section (h). 


Partition of undivided share.— On a partition of property in which an undivided 
al^ft !? mort gaged, the mortgagee has a right to proceed against the property 
otted to his mortgagor in substitution of his undivided share. The securities 
e ted and the allotments made to the various parties stand charged with the 
speetrve encumbrances and charges created on the undivided shares (i). A stipu- 
ion in ft mortgage to substitute the mortgaged property by partitioned share is not 

inoperative (j). 
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Restoration of security— On a sale being set aside the property revests in the 
mortgagor and the mortgagee falls back on his original security (fc). So also where 
the mortgagor fails to discharge his obligation under section 65 (c) and the revenue 
purchaser resells the property to him, the mortgage is not extinguished ( l ), and 
the more so when the auction purchaser was a benamuinr for the mortgagor (m). 
The general principle is that a mortgagor cannot set up against his own encum- 
brancer any other encumbrance created by himself ( n ). The same principle 
underlies section 65 of the Indian Trusts Act in the case of trust property. 

Claims priority. — The claims to payment under sub-sections (1) and (2) rank 
in priority over all other claims save those of prior encumbrancers (o). This sub- 
section, while emphasizing that the mortgagee rights are preserved unimpaired, 
re-enacts the rule in section 48 of the Act. In a contest between the ground land- 
lord entitled under his lease to a charge for rent and the mortgagee under a mort- 
gage subsequent to the lease, the former is entitled to the surplus in priority to the 

mortgagee ( p ). 

Enforcement of claim.— The claims in sub-sections (1) and (2) are enforceable 
notwithstanding the principal money on the mortgage lias not become due. The 
section is silent when the due date has not expired, as to interest for the residuary 
period. In case of compulsory acquisition, the mortgagee cannot claim interest 
for the unexpired period («?). The same rule would apply where the sale is through 
the mortgagor’s default, though there is no reason why the mortgagee should suffer. 

Limitation. — A suit for the surplus sale proceeds has been held, prior to the 
amendment, to be governed by article 132, being a suit “ to enforce payment of 
money charged upon immoveable property ” and within time, if brought within 
12 years from the date when the money became payable (r). As there is no charge 
in consequence of the amendment, such a suit would now be governed either by 
article 62 or article 120 of the Limitation Act. 

Personal covenant. — Nothing in this section is intended to exclude the mort- 
gagee’s right to proceed on the personal covenant (a). 

Hypothecation. — Goods purchased out of the sale proceeds of goods hypothe- 
cated are not within the rule, unless the contracts attach the creditor’s right to the 

substituted article (<)• 


«i 


74. (Right of subsequent mortgagee to pay off prior 
ortgagee.) Repealed, by s. 39 of Act 20 of 1929. 


75. (Rights of mesne mortgagee against prior and 
subsequent mortgagees.) Repealed by s. 39 of Act 20 of 

1929. 
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todmanabh v. Khemu < 1)894) 18 Bom 684 ; 
larhamdeo v. Tara Chand (1914) 41 Cal. 


654, 41 1. A. 45. 

(p) Central Bank of India, Ltd. v. Sachindra, 
A. I. R. (1933) Pat. 257. 

(17) Prokash Chandra v. Hasan Banu (1915) 42 

Cal. I 146 ' „ . n.j 

(r) Barhamdeo v. Tara Chand (1914) 41 Cal. 654, 

41 I. A. 45 ; Bhagwan Das v. Karam Husain 
(1911) 33 All. 708; Upendra Chahdra v. 
Mohri ImI (1904) 31 Cal. 745 ; Kamala Kant 
v. Abdul Barkat (1900) 27 Cal. 180 ; Umatar* 
Gupta v. Uma Charan (1904) C. L. J. 52. 

(s) Banarsi Prasad v. Mohiuddin, A. I. R* (1924) 

(I) Kandaswami v. Adimoola, A. I. R- (1925) 
Mad. 275. 
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76, When, during the continuance of the mortgage, 

Liabilities oi ra ort- the mortgagee takes possession of the 
gagee i D possession. mortgaged property, — 

(a) he must manage the property as a person of 
ordinary prudence would manage it if it were 
his own 

(b) he must use his best endeavours to collect the 
rents and profits thereof 

(c) he must, in the absence of a contract to the con- 
trary, out of the income of the property, pay the 
Government revenue, all other charges of a public 
nature and all rent accruing due in respect thereof 
during such possession, and any arrears of rent 
in default of payment of which the property may 
be summarily sold ; 

( d ) he must, in the absence of a contract to the con# 
trary, make such necessary repairs of the property 
as he can pay for out of the rents and profits 
thereof after deducting from such rents and profits 
the payments mentioned in clause (c) and the 
interest on the principal money ; 

(e) he must not commit any act which is destructive 
or permanently injurious to the property ; 

(/) where he has insured the whole or any part of the 
property against loss or damage by fire, he must, 
in case of such loss or damage, apply any money 
which he actually receives under the policy or so 
much thereof as may be necessaiy, in reinstating 
the property, or, if the mortgagor so directs, in 
reduction or discharge of the mortgage-money ; 

(g) he must keep clear, full and accurate accounts of 
all sums received and spent by him as mortgagee, 
and, at any time during the continuance of the 
mortgage, give the mortgagor, at his request 
and cost, true copies of such accounts and of the 
vouchers by which they are supported ; 

(h) his receipts from the mortgaged property, or, 
where such property is personally occupied by 
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him, a fair occupation-rent in respect thereof, 
shall, after deducting the expenses properly in- 
curred for the management of the property and the 
collection of rents and profits and the other expenses 
mentioned in clauses (c) and (d), and interest 
thereon, be debited against him in reduction of 
the amount (if any) from time to time due to him 
on account of interest .... and, 
so far as such receipts exceed any interest due, 
in reduction or discharge of the mortgage -money ; 
the surplus, if any, shall be paid to the mortgagor ; 

when the mortgagor tenders, or deposits in manner 
hereinafter provided, the amount for the time 
being due on the mortgage, the mortgagee must, 
notwithstanding the provisions in the other clauses 
of this section, account for his 
receipts from the mortgaged property from the 
date of the tender or from the earliest time when 
he could take such amount out of Court as the 
case may be, and shall not he entitled to deduct 
any amount therefrom on account of any expenses 

. ^ ^ or time in connection with 

the mortgaged property. 


If the mortgagee fail to perform any of the duties 

imposed upon him by this section, he may, 
his"defauu? cas,on "' by when accounts are taken in pursuance of 

a decree made under this chapter, be 
debited with the loss, if any, occasioned by such failure. 

Amendments by Act 20 of 1929. — The words “ and all rent ” have been intro- 
duced in clause (c) as it is the duty of the mortgagee, in case the mortgaged property 
is leasehold, to pay rent duo under the lease. Clauses (a), (b), (d), (e), (f) and (g) 
remain unaltered. In clause (h) the repealed provisions of clause (a) of section 72 
have been re-enacted in a modified form and the words “ on the mortgage-money ’* 
after the word “ interest ” have been omitted as boing ambiguous. Originally clause (i) 
provided that after tender or deposit the mortgagee should account for his gross 
receipts. But tho Madras High Court (u) held that it was open to the mortgagee to 
deduct any sum properly incurred even after such tender or doposit. The Legisla- 
ture considered this view erroneous and has provided that after such tender or 
deposit the mortgagee shall not be entitled to deduct, any amount on account of 
any expenses. 


(m) Subbu Rao v. Sarvarayudu (1924) 47 Mad. 7. 
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sec. 76.] 


Marginal note.— This ;s misleading. It refers to “liabilities of a mortgage© S. 76 
in possession ” while the section enumerates certain governing principles. The last 
para, however, refers to these as “ duties.” 


During the continuance of the mortgage. — The section formulates certain well 
recognized rules regulating the duties and liabilities of a mortgagee in possession 
during the continuance of the mortgage. The circumstance that the rights of the 
parties have been ascertained by a decree does not deprive the mortgagor of his 
equity (v). The same principle was applied in favour of the mortgagor in a case 
where a decree for redemption was passed in favour of the mortgagor (tv). Hence 
the final adjustment must be made with reference to the state of the things at the 
time of the actual redemption, whether it he the mortgagor or the mortgagee who 
claims a revaluation, if ho can show, that since the passing of the decree, the value of 
the improvements has increased, or u part of it has ceased to exist, and that too, in 
execution proceedings or by a separate suit. “ Continuance ’ implies that the 
section has no application when tho mortgagee takes possession at the time of exe- 
cution of the mortgage ( x ). In a recent case it has been hold to mean after the 
contract establishing the relationship of mortgagor and mortgagee has been entered 
into (y). 


Possession. — In common practice mortgagor retains possession, but the mortgage 
usually provides that the mortgagee shall be entitled to take possession on breach 
of certain covenants or non-performance of certain conditions. In the event of 
default tho mortgagee can enter into possession either by calling upon the mortgagor 
to put him in possession or by giving notice to the tenants to attorn to him, treating 
the mortgagor if he is in possession, as a tenant. Possession subjects the mortgagee 
to certain liabilities which lie is loathe to undertake. This could be avoided by his 
taking action under section 69A of the Act. It is a somewhat vexed question whether 
a mortgagee having once taken possession can give it up at his pleasure ( 2 ). In In 
re Prytherch, Prytherch v. Williams (a), North, J., held a mortgagee who has once 
takon possession of the mortgaged property cannot relinquish possession at his 
pleasure. On entry his right relates back to the tiihe at which his legal right to 
enter accrued ( 6 ). 


Courts of equity were slow to decide that possession had been taken, unless 
satisfied that he took possession in his capacity of mortgagee (c). When a person 
was a tenant and a mortgagee it had not the effect of changing the relative position 
of the parties (d). He may enter into possession whenever he pleases and recover the 
rents unpaid and due subsequent to his mortgage (e). The Court never interferes (/). 
Ho is entitled to possession from tho date of execution of the mortgage or to the 
rents and profits, including rents duo under leases subsequent to his mortgage (< 7 ). 
Ho may limit his possession to a part and if there are two independent tenements, he 


(t>) Rawunni v. Shai ikee (1887) 10 Mad. 367. 
(«•) Krishna Patter v. Srinivasa Patter (1897) 
, % 20 Mad. 124. 

(*) Kallu v. Ganesh, A. I. R. (1929) All. 348. 

(>•) Lakshtni .War a in v. Mohatndi Degam, A. 1. R. 

(1932) Oudh 123, 132. 
r» v - Westoby (1886) 32 Ch. D. 206 

(fl) (1889) 42 Ch. D. 590, see Anchor Trust Co. 
... . v - Bell (1926) 1 Ch. 805. 

If) w«n Accident Guarantee Corporation v. 
I Ilford Gas Co. (1905) 2 K. B. 493, Barnet 
v. Guildford ( Earl of) (1855) 1 1 F.xch. p. 19. 


tc) Gosling v. Gaskell (1897) A. C. 575 H. L. 

(d) Page v. Linwood (1837) 4 Ch. & Fin. 399, 
7 E. R. 154 ; see Vengubai v. Ramaswami, 
A. I. R. (1927) Mad. 964. 

(,) Birch v. Wright (1786) 1 Term Rep. 378, 
99 E. R. 1148; Moss v. Gallimore (1779) 
1 Dough 279, 99 E. R. 182. 

(/) Cholmendeley (Marquis) v. Clinton ( Lout) 
(1817) 2 Mer. 171, 35 E. R. 905. 

(g) Pope v. Biggs (1829) 9 1). 4 G. 245-109 E. 
R. 91 ; Soar v. Dalby (1852) 15 Beav. 156. 
51 E. R. 496. 
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S. 76 may take possession of one only, and it makes no difference that the properties consist 
of conterminous estates nor does obtaining an injunction or undertaking amount 
to possession (h). The question whether the mortgagee is in possession or not depends 
upon whether he has taken out of the mortgagor’s hand the power and duty of 
managing the estates and dealing with the tenants. Mere receipts of rents and profits 
do not necessarily make him chargeable as mortgagee in possession (i). Merely 
calling upon a tenant to pay rent and acquiescing in his laying the rents in repairs is 
not entering in possession ( j ). If a mortgagee gives notice to the tenants not to 
pay their rents to the mortgagor, lie becomes entitled to take possession and though 
he does not do so. he must be answerable to the mortgagor for any loss which 
may occur. It is his duty either to take possession himself, or to leave the mortgagor 
in possession (A*). 

Attornment clause.— Where a mortgage contains an attornment clause, the 
mortgagee is liable for the wilful default in respect of the rent, as being in possession (/). 
Similarly, where the mere words of attornment clauses are “ for better securing the 
punctual payment of interest ” (m). But it will not render the first mortgagee 
liable to the second (n). 

Possession by second mortgagee.— He can, subject to the rights of the first 
mortgagee, take possession and enter into receipt of the rents in either one of two 
ways, (a) in an action to enforce his security he can obtain an order appointing a 
receiver, or (b) he can himself appoint a receiver. In the one case he obtains judi- 
cially, andinthoothor contractually, by virtue of the statute, a right to take the rents 
by the hand of a receiver, but his only remedy is the appointment of a receiver. 
He has no legal right to take possession or to demand payment to himself of the 
rents (o). In a possessory mortgage accompanied by a lease, at the termination of 
the lease the mortgagee is entitled to possession (p). In ejectment by mortgagee 
against mortgagor, it is not necessary to demand possession before action brought (g). 

Clause (a).— The Act requires the mortgagee in possession to take ns much care 
of the property as a man of ordinary prudence would take if the property were his 
own. This is analogous to thojirovisions of section 15 of the Indian Trust Act, 1882. 
The same care is required by a guardian under section 27 of the Guardian and Wards 
Act, VIII of 181)0, and by a baileo under section 151 of the Contract Act. A mort- 
gagee who has entered into possession is not responsible for the amount of the 
gross rental as shewn in the jamabandi or rent-roll, but only for such sums as are 
actually received by him or on his behalf and such sums, if any, as might have been 
received by him but for his own neglect or fault (r). Ho is not bound to make the 
most of the mortgagor’s proporty once having obtained possession of tho land, but 
is only bound to cultivate the ordinary crop which it is capable of yielding (s). The 
Court requires him to bo diligent in order that he may restore the estate to the 
mortgagor who is entitled to it. It is a part of his contract that he should do so (/). 

It) Sinimins v. Shirby (1877) 6 Ch. D. 173. 

i) Noyes v. Pollock (1886) 32 Ch. D. 53. 

j) Ward v. Curtlar (1865) L. R. I Kq. 29, 55 
E. R. 800. 

(A) H tales v. M* Murray (1856) 23 Bcav. 40, 

53 E. R. 157. 

(/) Re. Stockton Iron Furnace Co. (1879) 10 Ch. 

D. 335. 

(w) Re. Kitchin , ex-parle Punnett (1880) 16 Ch. 

I). 220. *.o/ , o«r i. no. 

n) Sian let v. Grundy (1883) 22 Ch. D. 478. (s) Girjoji v. Keshavrav (1866) 2 Bom. H. C. 222. 

n) V accuum Oil Co., Ltd. v. Lilts ( 1914) I Iv. (/) Kensington (Lord) v. Uouverie (1852) 7 D. M. 

»• 6 *> 3 - & G. 157, 51 E. U. 752. 


(P) i-eroz Shah v. Sohbat Khan (1933) I -I Lah. 
466, 60 I. A. 273. 

(?) Doe d. Roby v. Matsey (1828) 8 B. & C 767, 
108 E. K. 1228; Doe d. Garrod v. Olley 
(1840) 12 Ail. & El. 481, 113 E. R. 894 ; 
Doe d. Parsley v. George Day (1842) 2 Q. 
B. 147, 114 E. R. 58; Rogers v. Graze- 
brook (1846) 8 Q. B. 895. 

(D lianarsi Prasad v. Ran t Kara in (1903) 25 All. 

OU1 On > > nn ' 
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Both on principle and authority it appears that the proper form of account against 
a mortgagee in possession who has sold, is an account of the proceeds of sale received 
by him or by his order or for his own use or which without his wilful default might 
have been received (u). As to wilful default, the general rule is that an order charging 
a person with wilful default cannot be made, unless lie was so charged in the pleadings 
as originally framed or introduced by amendment. There has, however, been always 
one exception to that rule, viz., the case of mortgagee in possession. Always a 
decree is made against him of wilful default in respect of rents and profits, though 
no charge of wilful dofault has been made on the pleadings and there has been no 
proof of it at the trial (r). Where a mortgagee sold under his power of sale and retained 
the surplus proceeds, in an action for accounts against him, he admitted a sum which 
he paid into Court, but a largor sum was found duo by him on the actual taking 
of accounts, his costs of taking accounts wore disallowed (u>)- Although the Court 
ia very reluctant to treat a mortgagee as being a trustee when he lias paid himself, 
the question is, how can he be treated otherwise (or). 


A mortgagee in possession is accountable not only for his actual receipts but 
for what, but for his wilful default, ho might have received and whatever was received 
by those, whom it has been found the mortgagee put into possession without 
just title and in derogation of the mortgagor’s rights. A mortgagee in 
possession is not chargeablo with interest on his receipts, if and when he took 
possession arrear of interest was due to him (y). When he once takes upon himself 
the burden which is imposed on all mortgagees who are in possession, he must continue 
to perform his duty and he cannot, when he pleases, elect to give up possession, nor 
will the Court as a general rule appoint a receiver to assist him to do so (:). In a 
redemption action the mortgagee in possession cannot claim an amount as dis- 
bursement or salary to a manager which was not fully paid either in form or in sub- 
stance. Where lands had been under general management of the mortgagee’s son the 
Judicial Committee allowed the costs of his son’s separate maintenance while absent 
from his father’s home. After the father’s death, the son was then himself the 
mortgagee and their Lordships thought it would be contrary to principle to allow 
either a salary or allowance for his maintenance in such circumstances (a). 


Clause (b). — Subject to the rule in section 77 of the Act, a mortgagee who takes 
possession of the mortgaged estate is on redemption bound to render an account 
of the rents and profits received. Ho is also liable for all which he might have received 
but for his wilful default. It is essential in the creation of such a liability that he 
should have known that he was in possession as mortgagee (b). A mortgagee receiv- 
ing rents under authority from the mortgagor is bound to render accounts in the usual 
form as a mortgagee who has entered into possession before there was any 
interest in arrear (c). By the mortgage deed the mortgagees were empowered to 
employ a clerk for collection of rent and profits, the salary of such clerk to be paid 
by the mortgagors. The clerk appointed by the mortgagees received rents and 
profits for a year or two and afterwards permitted the mortgagor to receive them 
for 4 or f> years. An attachment having boon levied, the mortgagees claimed its 
removal. The question was in what way were the mortgagee’s rights affected by this 


(M Mayer v. Murray ( 1878) 8 Ch. D. 424. 
r/. "«y' r v. Murray (1878) 8 Ch. 1). 424. 
ivv , s v - J ones (1»86) 35 Ch. D. 544. 

C " a 7« v. Jones (1886) 35 Ch. D. 544 ; Quar- 
Beekford (1807) I Mail. 269. 33. 
E. R. 335. 

(V) Sational Dank of Australasia v. t utted Hand- 
tn-Hand and Band o j Hope Co. (1879) 4 


A. C. 391. 

(z) In re Prytherch v. Williams (1889) 42 Ch. 
D. 591 ; Mason v. Westoby (1886) 32 Ch. 
D. 206 (considered). 

(<i) Kadir Moulin v. Septan (1899) 26 Cal. 1, 
25 I. A. 241. 

(b) Parkinson v. Hanbury (1867)' 36 1.. J. Ch. 292. 

(c) Jones v. Linton (1881) 44 L. T. 601. 
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S. 76 conduct of the clerk. Their Lordships on construction of the deed held that posses- 
sion by the mortgagee was merely a power to satisfy himself, just as an English mort- 
gagee may, by taking possession of the rents and profits of the estate ; and if an 
English mortgagee chooses to forego the benefit of receiving the rents and profits, 
and permits the mortgagor to take them, it would have no effect as between him 
and the mortgagor ; he would have a full right to recover his debts by reason of the 
mortgage. The only effect would be when some subsequent encumbrancer came in, 
and he had notice of that claim. In that case the rule and law of England would be,' 
that if after notice he permits the mortgagor to receive the rents and profits, he 
exposes himself to the claim of the second encumbrancer, and that is the principle 
which their Lordships think ought to be applied to the present case ( d ). 

Clause (c).— This clause renders the mortgagor liable to pay Government 
revenue, all other charges of a public nature and all rent where the property is 
leasehold, both accruing and also in arrears, provided that (1) the mortgagee is in 
possession, (2) there is no contract to the contrary (3) they can be paid out of the 

income of the property, and (4) are such that in default of payment the property is 
liable to be summarily sold. 

Government revenue.— This liability is attached only under circumstances 
enumerated above. A mortgagor paying Government revenue on default by the 
mortgagee, is entitled to recover the same with interest (e). As to enhanced Govern- 
ment revenue the decisions are not uniform. One line of cases hold that the mort- 
gagee is liable to pay (/), even if the Act does not apply ( g ). the other line holding 
that where the Government revenue has been subsequently enhanced, the mortgagor 
is liable to pay ( h ). Payment of enhanced land revenue and cesses out of usufruot 
cannot be recovered on redemption by a usufructuary mortgagee as it is a part of 
his duty to manage the property with ordinary prudence (t). I n such cases, whether 
he is liable for enhanced revenue depends on intention of the parties (/). 

Other charges of a public nature.— These would include tagavi advance by 
Government (k) and other cesses ( l ). These payments depend on the circumstances 
enumerated above. 


Rent.— The liability to pay rent hus been imposed by the Amending Act, 20 of 
1029. Such liability is dependent on circumstances enumerated above. It arises 
on a mortgage of leaseholds (m) both in respect of rents accruing due and those in 
arrears. A usufructuary mortgagor cannot get credit for any rent not actually 
paid by him (n). A contract between the mortgagor and the mortgagee that the 
mortgagor should pay rents, and if on his failure the mortgagee paid, the equity of 
redemption would bo lost though such contract is a clog on the equity of redemp- 
tion, but if notwithstanding the mortgagee made the payment, it would have to 


( d ) Jugjeeu’un Das v. Ram Jus (1841) 2 M. I. 

A. 487. 

( e ) Shib Chandra v. Lachmi Narain (1929) 51 

All. 688, 56 1. A. 339 ; Nugenderchunder 
v. Srremulty Kaminee (1867) 11 M. I. A. 
241, 258; Krishnan v. Ambu Kuruf>, A. 
I. R. (1927) Mad. 59; Abdul Saffur v. 
Hamida (1919) 42 Mad. 661. 

(/) Veyathan v. Lahshmiammal (1909) 5 M. L. 
T. 254 ; Tuppan v. Chinna Pari (1908) 
18 M. L. J. 31 ; Nathuwalh v. Kolli Vallapil 
(1911) 22 M. L. J. 151; Nanu Nair v. 
Ashta Moorthi (1915) 29 M. L. J. 772. 

(g) Vasteva v. Mahabala, A. I. R. (1926) Mad. 
405. 

(A) Krishnier v. 'A rap puli (1904) 14 M. L. J. 488 ; 
Panigalan v. Raman Nair (1907) 17 M. L. 


(») 


i 


7 ) 


v. Krishnasxcatni (1911) 

Ab ‘>RQ H KtV n FaU,,,a ( l92 -h 46 All 

10 n£J. L R 9 ‘ V - Shridhar < 19, *> 

rutu V ' Sh ' idha , r < 191 -h 10 Nap. L. R. 9. 
h) Chitta v. Bat Jamnt (1916) 40 Bom. 483. 

(l) Gun nam v. VedaptUari (1914) 27 M. L. J. 295 ; 

AU 2e"r Sii. A. 09241 46 

(m) Vithal v. Shrjratn (1905) 29 Bom. 391 ; 

Ifannyf Loll v. Mistortnv (1884) 10 Col. 

/viLi^n Wr Cou'asji V. K. D. & Brothers 
(1925) 27 Bom. L. R. 553. 

(*>) Proumna Kumar v. Girish Chandra. A. I. R. 
(1934) Cal. 149. 
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be accounted for in the redemption action (o). A mortgagee is not liable to pay 
rent in respect of that portion of the holding not mortgaged to him ( p ). 

Limitation. — No question of limitation arises in respect of a mortgagee’s liability 
to account during the subsistence of the relationship of mortgagor and mortgagee (^). 


Clause (d). —A mortgagee in possession is entitled to all proper and necessary 
repairs (r). A usufructuary mortgagee having permitted certain buildings on the 
mortgage premises to fall into a ruinous condition, the mortgagee was held liable on 
the ground that it was his paramount duty to make such necessary repairs, and his 
excuse that to do so would diminish his interest or profits could not be accepted. 
The question is one of procedure and the estimation of the loss caused to the mortga- 
gor by the failure of the mortgagee to make such necessary repairs is an item which 
must be considered in determining the accounts in settlement of the mortgage. 
A separate suit by the mortgagor for the amount is not necessary (#). In a redemp- 
tion action a mortgagee rendering an account of the rents and profits is entitled to 
credit for reasonable costs and repairs but such costs as wore necessarily incident 
to the enjoyment of the profits (/). It is not the duty of a mortgagee to repair 
premises which are in a ruinous condition when lie takes possession, if a prudent 
owner would not repair or attempt to repair them, nor is it his duty to repair when 
repairs can only be effected by pulling down the premises (w). Under this clause 
repairs are to be done out of the surplus rents and profits left after payments of 
expenses mentioned in clause ( v ), and the interest on the principal money (w), nor is 
it his duty to repair promises which fall into disrepair by woar and tear. Failure to 
porform the duty imposed by this clause renders him liable under the last para ( x ). 
This duty to repair does not arise when there is a contract to the contrary, as 
Also when there is a contract between the parties as in section 79 provided. 


Clause (e). — Under section 66 of the Act, the mortgagor is not liable, while in 
possession, for allowing the property to deteriorate with the qualification that he 
must not commit any act which is destructive or permanently injurious thereto. 
This qualification is attached to a mortgagee under this clause. A mortgagee com- 
mitting waste will be ordered out of possession (y), or debited with loss occasioned by 
his wrongful act when accounts aro taken as in the last clause provided (z). If waste 
bo proved the value of the damage would be deducted from the mortgage debt (a). 
There is no liability in case of accidental destruction of the premises as by a fire (6) 
or if the waste is not committed by the mortgagee or by some person acting under 
his authority (c). When the mortgaged estate is of an insufficient value to pay the 
mortgagee, the mortgagee on entering into possession may open mines and cut timber 
and he will bo charged only with the net profits. But where the estate is sufficient 
a mortgagee in possession has no Buch right and if he opens and works mines he will be 
charged with gross receipts and w ill be disallowed the expenses of working (</). A 


o) Hardware. Sita Ram, A. I. R. (1934) All. 888. 
P) Ram Dulare v. Sahdeo, A. I. K. (1925) All. 

109 • 

W) Na jasi*nha v. Seshayya, A. I. R. (1925) Mad. 
o25, 

(d Munchersha v. Kamrunissa (1868) 5 B. II. 
C. 109. 

51 Sh o V £ Devi v ' ]aru H 'M ad ‘ 0*92) 15 Mad. 

> Lak /!" nan Bhisaji v. Hari Dinkar Desax (1880) 
.. 4 Bom. 584. 

p. 00 " v - Rainier (1842) 6 Jur. 903. 

v - Smithies (1794) 1 Anst. 96. 145 

1 J Richards v. Morgan (1753) 5 Y. & C. Ex. 570, 


160 E. R. 1136. 

(x) Wragg v. Denham (1836) 2 Y. & C. Ex. 117, 

160 E. R. 335. 

(y) Hanson v. Derby (1700) 2 Vcrn. 392, 23 E. 

R. 852. 

(r) Shiva Devi v. Jam Heggade (1892) 15 Mad. 
290. 

(a) \V ithrington v. Banks (1725) Cas. Temp. King 

30, 25 E. R. 205. 

(b) V enkaieshivara v. Kesava Shelli (1879) 2 Mad. 

187. 

(c) Anon (1823) 1 L. J. P. S. Ch. 119. 

(d) Millell v. Davey (1862) 31 Beav. 470, 54 E. 

R. 1221 ; Farraut v. Lovel (1750) 3 Atk. 
723,26 E. R. 1214. 
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S. 76 mortgagee is liable for cutting trees (e),but not when planted by him, in the absence- 
of evidence that his act was destructive or permanently injurious to the property(/) 
unless his security be defective, and accounts would be decreed of what is cut down 
and the same be applied in payment of interest and the sinking of principal (p). 
Injunction was refused when the tenant explained the nature of the acts, as being 
the person best acquainted with the truth of the case (h). On a bill to redeem, and 
while pending exceptions to the report., the mortgagee committed waste, the Court 
ordered him to deliver up possession, on the plaintiff giving security to abide the event 
of the account (i). The mortgagee’s liability must be settled at time of redemp- 
tion (>). 


Permanently injurious clause. — This phrase is also used in section 66 and 
section 108 (o). Thero is no relation between mortgagor and mortgagee’s tenants. 
The lessee’s rights under such a tenancy come to an end with the mortgage (A.*). 


Clause (f). — Usually in a mortgage deed it is provided that the mortgagor shall, 
during the continuance of the mortgage, keep the messuage and building insured and 
that in case he shall neglect or refuse to do so, it shall be lawful for but not obligatory 
upon the mortgagee to insure. It is further provided that all moneys received under 
or by virtue of such insurance shall at the option of the mortgagee be applied in 
substantially rebuilding or reinstating and repairing the premises or in or towards 
payment of the principal money and interest for the time being remaining due on 
the security. By the penultimate clause of section 72, where the property is in 
its nature insurable, due provision is made for the mortgagee, in the absence of a 
contract to the contrary, to keep insured the whole or any part of the property. A 
mortgagee is, however, not authorized to insure when the insurance is kept up by the 
mortgagor or on his behalf. This clause deals with the application of the insurance 
money when the insurance is effected by the mortgagee in case of destruction of the 
premises wholly or partially. The mortgagee is bound to apply any xnonev which 
ho actually receives or so much as is necessary in reinstating the property or he may, 
with the concurrence of the mortgagor, apply the moneys so received in reduction 
or in discharge of the mortgage-money. Where, however, the insurance is effected 
by the mortgagor and nothing is mentioned in the mortgage deed as to the applica- 
tion of the policy moneys in case of fire, the mortgagee has no claim to the benefit 
of the policy as against the mortgagor. It could not be held otherwise except on the 
ground that whoio thorewas a covonantto insure there is an implied contract with the 
mortgagee that the policy moneys should be applied in liquidation of the mortgage 
debt and thereby introducing into tho contract a term which the parties did not 
think fit to introduce into it at the time of the contract (/). He cannot claim the 
benefit of the insurance unless there is a covenant to insure for his benefit or to apply 
the money to reinstate. Nor can he sue on the policy unless it has been assigned to 
him (m). When t he insurance had been effected by a receivor appointed by the Court, 
it is at the discretion of the Court in what maimer tho moneys should be laid out 
for the benefit of 1 he parties. The mortgagee’s rights under a policy are also regula- 
ted by section 46 of tho f l ransfer of Property Act. Where a lease contained a 
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covenant that the premises should be insured in the name of lessor and lessee and the 
moneys secured by the policy should be applied in restoring the premises and the 
lessee mortgaged his lease but the mortgage contained no mention of the insurance* 
on destruction of the premises by tire, the mortgagor was decreed to deliver up the 
policy and join with the lessor in signing the receipt to the insurance office, to enable 
the mortgagee to receive the money payable under the policy (n). 

Clause (g). — This clause is controlled by section 77. A mortgagee in possession 
is bound to keep clear, full and accurate accounts of his receipts and disbursements 
and furnish to the mortgagor, at his request and costs, true copies not only of the 
accounts but also of the vouchers in support. Without seeking redemption, a 
suit by a mortgagor for accounts only will not lie (o). A mortgagee is not an assurer 
of the continuation of the same rate of profit which the mortgagor was able to raise. 
Much deponds in this country on personal qualities. The very change in manage- 
ment and possession may cause a falling off of receipts. Therefore, an estimate 
of a preceding rental docs not suffice to shew actual receipts. The mortgagee is 
to verify only his gross receipts and his expenditure, not the rents nor the extent 
of arrears nor the causes of such arrears. The common rule qui facit per alium 
Jficit per se would apply to him and the accounts of the agent are his. Hence they 
cannot in all cases be verified by his personal oath as he may know nothing at all 
about them (p). The Court must proceed upon proof of the actual collections and 
not upon materials speculative and conjectural (q). The assignee is bound by the 
state of accounts between the mortgagor and the mortgagee although he may have 
paid more when the assignment is without the concurrence of the mortgagor (r). A 
mortgagee in possession is bound to apply the rents and profits towards the mortgage 
debt and when cesses had to be collected by subsequent passing of a statute, the 
mortgagor was entitled to credit thereof notwithstanding arrangement between the 
parties not to take accounts on redemption (s). A usufructuary mortgagee cannot 
escape liability to account by reason of section 77 (f ). If the mortgagee held posses- 
sion under any contract of title distinct from his mortgage he would be entitled to 
set up that title (u). Liability to account under this clause is statutory and the 
mortgagee cannot contract himself out of his liability (v). Exception is, however, 
made under section 77. The deposit and notice under section 83 is a demand for 
accounts within the meaning of this clause (te). Failure on the part of a mortgagee 
to keep and produce proper accounts is a misconduct which ought to be taken into 
< onsideration when dealing with the question of costs (ar). 

Clause (h). — Subject to the limitations in section 77, when a mortgagee takes 
possession of the mortgaged premises during the subsistence of the mortgage, he is 
iable to account on the footing of the provisions of this clause (i/) and pay the sur- 
p us to the mortgagor. Tliis clause contemplates the case where receipts are in 
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excess of expenses. Nothing is stated as to what course a mortgagee in possession 
is to adopt when the expenses incurred are in excess of the receipts. It appears, 
therefore, that in such a case the mortgagee must fall back upon section 72. This 
clause is inconsistent with clauses (c) and (d) of the same section. In clause (d) it 
is provided that out of the rents and profits, the mortgagee has to make first payments 
mentioned in clause (c), secondly, interest on the principal money, thirdly, make such 
necessary repairs as he can pay for out of rents and profits after making payments 
first and secondly mentioned. Now turning to clause (h), it will be noticed that out 
of the rents and profits the mortgagee is given liberty to make the following deduc- 
ing . First expenses properly incurred for the management of the property and 

collection of rents and profits, secondly, expenses mentioned in clause (c), thirdly 
expenses mentioned in clause (d); fourthly, interest on items first, secondly and third- 
ly mentioned ; and fifthly, in reduction of the amount from time to time due to him 
on account of interest. It will be observed, therefore, that under clause (d) the mort- 
gagee has to deduct first expenses under clause (c), secondly interest on the principal 
money and then make repairs, while under clause (h) interest has to be deducted 
after expenses incurred in clauses (c) and (d). In laying down the principles on 
which an account should be taken from a mortgagee in possession, it has been held 
that he is liable to account for profits arising from trees planted by himself on the 
mortgagor’s landj(z). Tadi from sindi trees is not a profit (a). The mortgagee is not 
responsible for the amount of the gross rental as shewn in the jamabandi , but only 
for such sums as were actually received by him or on his behalf, and such sums, 
if any, as might have been received by him but for his own neglect or default (6). 
The liability extends even to unauthorized or wrongful realization (c). 


Fair occupation rent. — The mortgagee is liable when he is personally in occupa- 
tion to be charged with a fair occupation rent. Occupation rent is only charged 
against a mortgagee who occupies. A man may have been in possession of an 
estate without being in occupation of an acre of it. Anyone is in possession of 
the estate who receives rents from the tenants who occupy it (e). The occupation 
may be personal or through servants. It is impossible for a man to be in occupation 
if somebody else is in occupation ; that is, excluding the case of joint tenants or 
tenants in common. A mortgagee sold the property by auction. There being no 
prospect of redemption, before completion, he put the purchaser in possession. The 
Court refused to charge the mortgagee with the occupation rent (/). In the case of 
a building occupied for the purpose of residence or carrying on trade or business a 
fair occupation rent would be charged. In the case of land personally ocoupied or 
cultivated by him, he might bo charged either in that way or with the aotual net 
profits after allowing credit for money expended in obtaining produce from the land 
such as costs of soeds and young trees and fair expenses of the cultivation and interest, 
say, 0% per annum on the capital thus employed ( g ). A mortgagee, however, 
cannot be charged with occupation rent on a building in a ruinous state if during 
tho term no rent could bo obtainod for it (ft). Nor is ho liable for increased ocoupa- 
tion rent for permanent improvements made by him, after a decree for redemption, 
unles s moneys expended by him are aUowod (i). 
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And interest thereon. Items enumerated in this clause bear interest. No rate 
ia fixed. The rule in section 72 would apply. In clause (h) interest on expenses in 
clauses (c) and (d) are not only made payable but in priority to interest on the 
principal. Clauses (c) and (d) refer to no interest on those expenses while clause (d) 
makes interest on the principal money payable before expenses could be incurred 
undor that clause. Hence the clause is defective. 


Mortgage-money.— The words “mortgage-money” are. incorrectly used for 
according to clause (li), certain expenses are first to be deducted from the receipt 
and then the balance is to be applied in reduction of interest, and where the receipts 
exceed the interest due, in reduction or discharge, according to this clause, of the 
“mortgago-money.” The Legislature should have used the words “principal 
money ” instead of “ mortgage-money ” for the surplus is to be employed first in 
payment of interest so that no interest remains added to the principal. It is noed- 
less to add that according to section 58 tin's phrase has been defined to include both 
principal and interest, the. same meaning is attached to it in section 69 and 
and section 84. Moreover it is clear that here the words “ mortgage -money ” could 
not have been used in the sense of principal and interest, as in the same para 
interest has been allowed to bo deducted as a separate item. 


Charge for personal services. — The expenses of management allowed before 
Act, 20 of 1929, under section 72, clause (a) and now under clause (h), do not include 
charges for personal services rendered. It is well established that a mortgagee 
m possession cannot bo allowed remuneration for personal trouble (j), but if he 
employs a skilful bailiff he will bo allowed his salary (k). Nor for trouble in receiving 
he rents of the estate himself (/), nor profit by way of commission for receiving the 
produce of the mortgaged estate (w). Acquiescence of the mortgagor can have no 
o«ect (n). Nor can bo charged by way of bonus for management of business, and 
payment of debts authorized by the mortgage deed (o). He is, however, entitled 
o c large commission of a receiver ( p ). Even under an agreement the mortgagee will 
not be entitled to remuneration for his trouble of receiving the rents ( q ). Even 
where the rents are realized by employment of an agent* the mortgagee will be dis- 

har^ dtl ^ mSinthatbeha,fatahighermt0(r) ' But the mortgagee’s remuneration 
en allowed when there was an arrangement between the parties (s). Though 

mo gagee may have a receiver at the expense of the mortgagor, he is not entitled 

o charge for recovering the rents personally (/). Though it seems to make little 

f® nC6 . to the mort gagor as to who is the receiver of the rents, yet the Court 
nsi ors it as tending to usury and oppression and a collateral advantage which a 
contracting for a loan of money shall not make (m). 
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S. 76 mortgage with annual rests which would be at the time when the Government revenue 
for each year was payable by the mortgagee. And payments made to the mortgagee 
with the knowledge of the purchase by the original mortgagor, being improperly 
made, cannot be taken into account against the assignee (u). 

Expenses incurred for collection of rents and profits. — These do not include the 
costs of a suit to recover rents from tenants put in by the mortgagee, including the 
mortgagor, against whom the mortgagee had obtained a personal decree (w). So 
for maintaining an action for trespass, the mortgagee is not entitled to costs (x). 

Surplus. — What is left over after discharging liabilities under clause (h) is 
payable to the mortgagor without interest ( y ). 

Clause (1). — This is a qualifying clause providing that where a valid tender 
as in section 60, or deposit, as in section 83 provided, is made, then in either of 
those cases the mortgagee must, notwithstanding the provisions in the other clauses 
of the section, account for his receipts from the mortgaged property in case of tender 
from the date thereof, and in case of deposit from the earliest time he could take such 
amount out of Court. In either case section 84 provides that interest ceases from 
the same time ( 2 ). Tender neither extinguishes the debt of the mortgagee (a) nor 
determines his liability to account (6). The Madras High Court held that a mort- 
gagee was entitled to charge not only for Government revenue and collection charges 
but also for repairs under clause (d) after tender or deposit. The clause has, there- 
fore, been amended by the addition at the end. The claim as to interest damages 
or mesne profits must be incorporated in the redemption suit, for no separate suit 
would lie (c). The question as to mortgagor’s interest and mesne profits would be 
governed by Order 20, rule 12 of the Civil Procedure Code, read with the provisions 
of Order 34 (d). The Code defines mesne profits. 

In manner hereinafter provided. — The provision relating to tender is dealt 
with in section 60, whilst deposit is dealt with in section 83 of the Act. Hence the 
phrase “ in manner hereinafter provided ” refers to the word “ deposits ” and not to 
“ tenders.” 

Uncollected rents and profits. — On the construction of this clause one of the 
questions which arises is whether a mortgagee is liable only for rents and profits 
actually collected by him, or also for those left uncollected. This clause no doubt 
speaks only of receipts and under that it will be difficult to make the mortgagee 
liable for uncollected rents and profits, but clause (b) imposes on the mortgagee in 
possession the duty of collecting the rents and profits and the last clause makes him 
liable for any loss resulting from his failure to perform that duty. His liability for 
uncollected rents and profits oxtends, therefore, only to the extent to which it can 
bo brought within those provisions and does not depend on clause (i). No doubt 
section 77 provides that clauses (b), (d), (g) and (h) of section 76 shall not apply 
to cases where by the contract between the parties the mortgagees are to take the 
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reoeipts from the mortgaged property towards intore9t, hut when on deposit of the 
mortgage-money in Court the covenant in the contract ceases to be in force, the 
excepted clauses become applicable to the mortgagee (e). 


Loss of mortgagor. — The last para in this section gives t lie mortgagor a 
right to claim damages against the mortgagee, if loss is caused to the mortgagor or 
to the mortgaged property by reason of his failure to carry out any of the duties 
imposed on him by this section. These damages must be claimed by the mortgagor 
when accounts are taken in a redemption suit filed by him and not in execution 
proceedings. The right to accounts and to debit him with the loss is a cumulative 
remedy and it is not intendod to operate as a bar to any other remedy which the 
mortgagor may have under old section 92, now Order 34, rule 7 of the Civil Procedure 
Code(/). Tho value of missing items must be determined in the suit for accounts (. 7 ). 
A mortgagee in possession ought not to be charged with deterioration arising in tho 
ordinary way, but if there be gross negligence, to that extent he ought to be made res- 
ponsible for that deterioration. Fraud is not necessary, gross negligence is sufti- 
cient ( h ). In this clause “ may ” has not the force of ** must " (?). Certain brewers 
who were mortgagees in possession let tho premises with a restriction that the 
tenant should tako his supply of beer entirely from the mortgagees. They were 
held liable to account for such additional rent as they might have received if the pre- 
mises had been let as a tied house (j). 


Accounts between mortgagor and mortgagee. — Every presumption will be made 
against a mortgagee in possession if he refuses, fails and neglects (k) to furnish 
detailed accounts of all actual receipts and disbursements verified by vouchers (/). 
Tho liability is the same whether possession be taken with or without the consent 
of the mortgagor (m). If the mortgagee is found to have been overpaid, the general 
practice is to order tho payment by him of the balance due from him with interest 
from the date of institution of the redemption suit (»). If he cultivates the land 
he is bound to account for the whole of the profits (o). Presumption will be against 
him if he has not kept proper accounts. When the mortgage provided that uftei 
payment of Government revenue and malikaiia, the profits should go in reduction 
of the debt, failure to pay the latter charge was held not to render the mortgagee 
liable for accounts ( p ). Under a proviso in a mortgage deed for reduction of in- 
terest on punctual payment, tho mortgagee is entitled to charge the higher rate 
when he takes possession through the default of the mortgagor ( 7 ). In taking the 
account of the mortgagee in possession, you take all receipts and place them on 
one side, whether they arise from rents or accidental payments, as whatever the mort- 
gagee has received is charged against him. Then you give the mortgagee credit 
for principal and interest on the other side. The result is that if the rente are more 
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than interest, he keeps the rents without paying interest on the excess ; if less, the 
mortgagor does not pay interest on the unpaid balance of interest. It is an accident 
in whose favour the account so taken may happen to be. This is the mode of taking 
the account. Therefore, it is not true to say that rents are appropriated for 
interest ; for all rents and receipts go in reduction of principal and interest (r). The 
Judicial Committee in dealing with a case where the decree appealed from directed 
a set-off of the rights in each year against the balance due for interest on expendi- 
ture in that vear, said that inasmuch as the receipts were in each year less than 
the balance and as the balance of interest did not carry interest, it really made no 
difference in the result that the receipts were set-off year by year or the sum of the 
receipts at the end of the account vas deducted from the sum of the amounts due 
on account of moneys laid out in improvements and management of land comprised 
in the mortgage. Bv clause (h) only simple interest is allowed on expenditure, as 
to which it was stated that there was no warrant in principle or in authority that 
the mortgagee was obliged to pay off the compound interest debt before the other 
debts (s). Usual taking of accounts and inquiries is a question not of technicality 
but of substance, for without the knowledge derived from such an account the mort- 
gagor would be unable to proceed on the inquiry as to wilful default which is a matter 
of surcharge ( t ). A mortgagee in possession voluntarily transferring his security 
is liable to account for the subsequent rents but not where the transfer is made 
under an order of the Court (u). Mortgagees were allowed losses sustained in the 
management, where it was shewn that the moneys expended on the property were 
expended in the same manner as it was managed by a previous mortgagee (v). 
In taking accounts under the decree in a redemption action against a mortgagee 
in possession, the mortgagee is entitled to such repairs as are necessary for the 
support of the property (w), and expenses incurred in preserving the property and 
so protecting his security (x), but not in the absence of clear evidence (y). Under 
the head “ just allowances ” he will get necessary repairs but if he wants anything 
olso such as “ permanent improvements ” or “ substantial repairs ” he must ask for 
them, for they must not only bo alleged but also proved (z). The words “ just 
allowances ” are now imported into every decree directing accounts. They should 
be liberally construed (a). No question of limitation arises so long os the relation- 
ship of mortgagor and mortgagee subsists (6). 

R es t s> — .'phe ordinary rule is that in the absence of special circumstances a 
mortgagee in possession is not liable to account with rests (c). The principle is 
that it cannot bo considered that in going into possession he elected to receive his 
capital by driblets. He is entitled to the whole capital paid off at once, and taking 
of possession is not evidence of such bargain (d). Wherever the gross sum received 
exceeds the interest, it shall be applied to sink the principal (e). If a mortgagee 

(a) Blackford v. Davis, L. R. (1869) 4 Ch App. 
304. 

(b) Narasimha v. Seshayya (1925) 48 W. L. J. 
363. 

(c) Wrigley v. Gill (1905) 1 Ch. 241 on appeal 
(1906) 1 Ch. 165; Ainsworth v. Wilding 
(1905) 1 Ch. 435; Union Bank of England 
v. Ingram (1886) 16 Ch. D. 53; Thompson 
v. Hudson (1871) 10 Eq. 497. 

Id) Ashworth v. Lord (1887) 36 Ch. D. 545; 
Horlock v. Smith (1842) 1 Coll. 287, 63 
E. R. 422. 

(e) Gould v. Tancred (1742) 2 Atk. 533, 26 E. R. 

720. 


(r) Union Bank of England v. Ingram (1880) 

16 Ch. D. 53. M _ 

(s) Kadir Moidin v Nepean ( 1899) 26 Cal 1.7; 

Jaijii Rai v. tiovind Tuvan (1884) 6 All. 
303. 

(/) Noyes v. Pollock (1885) 30 Ch I). 336. 
u) Hall v. Heward (1886) 32 Ch. L>. 430. 

(t/) Uompas v. King (1886) 33 Ch. D. 279. 

(tv) Satulon v. Hooper (1843) 0 Bcav. 24b, 49 L. K. 
820. 

(*) Wilkes v. Saunion (1877) 7 Ch. D. 188. 

(y) Arumugatn v. Muthiah C Hetty, A. I. K. (1927) 
Mad. 1156. 

(•) Tipton Green Colliery Co. v. I ipton Moat 
V Collier \ Co. (1877) 7 Ch. D. 192. 
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enters into possession, liability to account arises and it is in this ease that the direc- 
tion of annual rests is made (/). Where under a decree accounts of a mortgagee 
in possession are to bo taken with annual rests, a rest, ought to be made at the date of 
the receipt by the mortgagee of a sum exceeding the interest though occurring in the 
interval between the annual rests. From that date the subsequent annual rests 
ought to be computed (<7). Annual rests are directed under special circumstances 
only and never for a broken period. There are only two forms of decrees, either 
with or without rests (/<)• No rests are taken where the mortgagee has from time 
to time sold parts of the mortgaged property or where in a redemption action, rests 
are not directed (t). Nor for every trifling excess (j), nor where the parties are in the 
position of landlord and tenant ( A- ). If a redemption suit, where rests are ordered, be 
abandoned and foreclosure proceedings adopted thereafter, accounts are directed on 
the same footing (/). When interest had never been in arrear, rests were ordered. The 
rule is relaxed when interest is in arrears at the time of mortgagee taking posses- 
sion (w), even though subsequent to such entry the arrears had been worked off 
owing to excess of rents over interest (n). Rests, however, will be ordered where 
the rent exceeds the interest (o). But not where a mortgagee of leasehold takes 
possession to prevent forfeiture for non-payment of ground-rent (p). Thev are 
not directed in the middle of the time, but only from the begiiming in special cases 
or not at all (7). When for the first ten years the rents were less than the interest 
and afterwards exceeded the interest, the Court refused to direct accounts to be taken 
with rests (r). When he denied the plaintiffs title to redeem or when his claims 
to retain possession in respect of his debt turned out to be unfounded, rests were 
directed («), both in an account of occupation rent as well as in an account of rents 
and profits received (*). The mere circumstance that a mortgagee has received 
mortgaged property by ejectment is insufficient for directing annuul rests (u). 
When liability has commenced it continues until altered (v). Rests can never be 
made by the Master unless specifically directed by the decree. The usual decree 
against mortgagee in possession may be rectified directing rests (w). The Court 
will not allow a mortgagee more than his principal and interest notwithstanding 
the fact that the mortgagor has agreed to pay the mortgagee for his trouble of 
receiving the rests (x). 

Wilful default, accounts on footing of. — Mortgagees in possession are answerable 
for damage or loss caused by their improper conduct, that is to say, by their wilful 
default. It is the duty of mortgagees to act as prudent owners (y). 
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(/) Robinson v. Cumming (1742) 2 Atk. 409, 26 

<f) Binnington v. Harwood (1825) Turn. & R. 
477, 37 E. R. 1184. 

l») Days, v. May (1815) 19 Vcs. Jun. 383. 34 
... *'• 560. 

* ^nsworth iv, Wilding (1905) 1 Ch. 435. 

[J) V \Z*? c,ed ( 1742) 2 Atk. 533, 26 E. R. 

E R e btr V ‘ Hunt (18,5) 1 Mad - 13 ’ 56 

(*) Page v Unwood (1837) 4 Cl. & Fin. 399, 
/.. ,/ E - R - >54 H. L. 

isi s v ‘ Islip (1855) 20 Beav - 654 ’ 52 E - K - 

(*») Slup'lurd v. Elliot (1819) 4 Mad. 254 , 56 

)36 40 6 £ 9 ^53 V ‘ ClUef (,840) 3 BeaV ' 
(«) Finch v. brown (1840) 3 Beav. 70, 49 E. R. 

( 0 ) s >*P>iard I v. Elliot (1819) 4 Mad. 254, 56 

I t 6 £ 9 b UU*™™* v. Stevens (1851) 17 
^ O. S. 115; Carter v. James (1881) 


29 W. R. 437. 

(/>) Patch v. Wild (1861) 30 Beav. 99. 54. E. R. 
826. 

(q) Davis v. May (1815) 19 Vcs. 383, 34 E. R. 

560 ; Latter v. Dasliuood (1834) 6 Sim. 462. 
58 E. R. 667. 

(r) Latter v. Dashuood (1834) 6 Sim. 460, 58 E. R. 

667. 

(J) Ashworth v. Lord (1887) 36 Ch. D. 545 ; Wilson 
v. Metcalfe (1818) 3 Mad. 45. 56 E. R. 
426. 

( t ) Wilson v. Metcalfe (1818) 3 Mad. 45, 56 E. R. 
426. 

(m) Baldwin v. Leuis (1835) 4 L. J. Ch. 1 13. 

(v) Scholefield v. Lockicood (1863) 32 Beav. 439 
55 E. R. 172. 

(uj) Webber v. Hunt (1815) 1 Mad. 13, 56 E. K. 
6; sec Stephens v. Wellings (1835) 4 I | 
Ch. 281. 

(*) French v. Baron (1740) 2 Atk. 210, 26 E. R. 
(y) Taylor v. Mosiyb (1886) 33 Ch. D. 226. 


676 


THE TRANSFER OF PROPERTY ACT. 


[CHA*. IV; 


S. 76 


Wilful default. — With regard to wilful default the general rule is, that in every 
case it must be based upon a charge in the pleadings. There is, however, one ex- 
ception to that rule, viz., in the case of mortgagee in possession. Always, a decree 
is made against him of wilful default in respect of rents and profits though no charge 
of wilful default has been made on the pleadings and there has been no proof of it 
at the trial. The exception covers tangible property or the goodwill of a business (z). 
On ontering into possession it is the duty of a mortgagee to exercise the utmost 
diligence for the benefit of himself and the mortgagor (a). He must not speculate 
and must take the fair rents and profits (f>). He is not liable to account for more 
than he actually receives, unless he has been guilty of wilful default, as, for example, 
when he turns out or refuses a sufficient tenant (c), or refuses to take proceedings 
in execution against a tenant sued in ejectment (d), or allows a tenant to remain 
without payment of rent. And so where mortgagees in possession were brewers 
and let the premises with a restriction that the tenant should take his supply of 
beer entirely from them, they were made liable for such additional rent as they would 
have made if the premises had been let without restriction but not for the l<r.«f.t 
which, they made by the sale of beer to the tenant (e). The onus is on the party 
alleging, and shifts on proof given that property can be let. The mortgagee must 
then shew that ho has not been guilty of wilful default but has been vigilant (/). 
He is answerable not only for what tenants pay, but for not letting the property, if 
he can do so, and for not getting the full rents from the tenants if they could have 
paid them (g). Though the mortgagor cannot question the propriety of the sale 
or the adequacy of consideration, he is nevertheless entitled to an account of the 
pioceeds of sale on this footing ( h ). A mortgagee was rendered liable for rents 
from the time of ejectment when he refused to enter and suffered the bankrupt to 
take the profits, and fence against the assignees with his mortgage (t). And where 
after judgment in ejectment he entered on the mortgaged premises but permitted 
the mortgagor to take profits, he was charged with them since his entry (j). 
Under the Dekkhan Agriculturists’ Relief Act, a mortgagee is liable to account for 
such profits as have come into his hands, but he is not liable to account for them on 
the basis of wilful default ( k ). 


Fresh certificate. — If a mortgagee, whether in a redemption or foreclosure 
action, receives rents between the Master’s report and the date fixed for payment 
and has thus varied the account in the interim, there must be a new reference to 
the Master and new day fixed for payment (/). When the account has been altered 
by the mortgagee himself, it is not the practice to order immediate payment of 
arrears of interest and costs, but to direct the Master to continue the accounts and 
appoint a new day and to add the costs of the application (m). 


( x ) Mayer v. Murray (1878) 8 Ch. D. 424 ; Ken- 
sington ( Lord) v. Bouverie (1852) 7 D. M. & 
G. 134. 

(a) Sherwin v. Shakspear (1854) 23 L. J. Ch. 896, 
43 E. R. 970. 

lb) Hughes v. Williams (1806) 4 Vcs. 493, 33 
E. R. 187. 

(c) Anon (1682) 1 Vern. 45, 23 E. R. 298. 

(J) Bucks (Duke) v. Gayer (1684) 1 Vern. 258, 
23 E. R. 453. 

le) White v. City of London Brewery Co. (1889) 
V 42 Ch. D. 237. 

Brandon v. Brandon (1862) 10 VV. R. 287. 
Noyes v. Pollock (1886) 32 Ch. D. 53. 

Mayer V. Murray (1878) 8 Ch. D. 424. 


(•) Chapman v. Tanner (1684) 1 Vern. 267, 23 
E. R. 461. 

(j) Coppring v. Cooke (1684) 1 Vern. 270, 23 E. R. 

463. 

(k) Sakha ram Shivram v. Dhaktojirao Shripatrao 

(1934) 58 Bom. 472. 

(/) Alden v. Foster (1842) 5 Beav. 592, 49 E. R. 
708 ; Jetmer Fust v. Needham (1886) 32 
Ch. D. 582 ; Gar lick v. Jackson (1841) 4 
Beav. 154, 49 E. R. 297 ; Ellis v. Griffiths 
(1844) 7 Beav. 83, 49 E. R. 994. 

(m) Buchanan v. Greenway (1848) 12 Beav. 355, 
50 E. R. 1097 ; Vasantrao v. Nanabhai 
(1926) 28 Bom. L. R. 347. 
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77. Nothing in section 76, clauses (b), (d), (g) and S. 77 

(h), applies to cases where there is a contract 
interest!* 15 in ;ieu of between the mortgagee and the mortgagor 

that the receipts from the mortgaged 
property shall, so long as the mortgagee is in possession 
of the property, be taken in lieu of interest on the principal 
money, or in lieu of such interest and defined portions of 
the principal. 

Non-liability to account by mortgagee.— -This section is an exception to clauses 
(b), (d), (g) and (h) of section 7G, so that where there is n contract between the mort- 
gagee and the mortgagor that the former shall appropriate the receipts of the mort- 
gaged property in lieu of interest or in lieu of interest and defined portions of the 
principal, the above-mentioned clauses do not apply. It has been held by the 
Madras High Court that the excepted clauses become applicable to the mortgagee 
after deposit made into Court by the mortgagor (n). But the Legislature has, in 
clause (i) of section 7G, otherwise provided. The principle of this section applies 
to mortgages executed before the Act (o). Exemption from the general liability 
to account under section 7G arises when there is a contract to take income for interest 
or for interest and defined portions of the principal, but not where the interest is 
fixed or the income is to be applied against a part of the interest (p) ; nor because 
the mortgage is usufructuary ( 7 ), but the rules apply to a usufructuary mortgage 
when the mortgagee is to claim no interest and the mortgagor to claim no profits (r); 
also when rents and profits arc taken in lieu of interest or partly in lieu of interest 
and partly in payment of the mortgage-money (*). Where by the terms of a usu- 
fructuary mortgage, the mortgagee was to appropriate the benefits out of the rents 
less a fixed sum to be paid to the mortgagor for malikana for which alone there was 
to bo accounting, it was held that failure to pay malikana entitled the mortgagor 
0n redemption to deduct it out of the principal (/). But where the mortgage deed 
provided that after payment of Government revenue and malikana , the balance 
of the profits should go to the mortgage s the mortgagee’s failure to pay malikana 
does not render him liable for accounts (w). Nor is there any accounting when 
interest and profits are agreed to bo equal (»•). Where the parties agreed that the 
mortgagee should appropriate the surplus profits towards interest ami that the 
mortgagor should have no claim to profits and the mortgagee no claim to interest, 
it was hold that the mortgage deed was “ the contract ” within the meaning of this 
section (w). The rulo does not apply where part of the interest is to be paid out 
of the usufruct (a:), nor wlicro there is a failure by the mortgagee to pay to the 
mortgagor a fixed surplus out of the profits for u fixed number of years, at the end 
of which the debt was to be considered us discharged ( y ). 

29 C. L. J. -134. 

(/) Bihari Lai v. Shib lull (1924) 46 AU. 633. 

( i4 ) Raghubar v. Muhit Karayan, A. I. R. (1929) 

Pat. 37. 

(v) Durga Shankar v. Lala Ganga, A. 1. R. (1932) 

All. 500. 

(ti 1 ) Bachchu Lai v. Mohammad Mah (1933) 37 
C. W. N. 457 P. C. ; Osman Ali v. Fatjian 
(1931) 53 C. L. J. 380. 

( x ) Kamla Prashad v. Bamdco, A. I. R. (1935) 

Pat. 148. 

(y) Seshayya v. Lakshminarasimha , A. I. R. (1930) 

Mad. 160. 


( 3 Rao v ‘ Sarvarayudu (1924) 47 Mad. 7. 

' Muhammad Ishaq v. Iiup X a rain (1932) 54 
. All. 205. 

yP) Muhammad Ishaq v. Hup Narain (1932) 

/ifttAT’, Shafi’un-ntssa v. Fazal Rab 

• (1910) 7 A. L. J. 787 not followed ; Kamla 

* V# Bamdeo Missir, A. 1. R. (1935) 
. . » • 148. 

W Ld v * Him Lai, A. 1. R. (1929) Pat. 

W S,«a s a ^ Dhum Singh, A. I. R. (1925) 
iJ* c 114. 

' ' * UTen <b* Nath v. KhUindra Mohan (1919) 
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Ss. 77-78 Sub- mortgagee. — Where the mortgagor and mortgagee had agreed that there 

should be no accounting, a sub-mortgagee was not liable where his contract provided 
for the appropriation of profits towards interest after payment of Government 
revenue ( 2 ). 

Priority . 

78. Where, through the fraud, misrepresentation 

or gross neglect of a prior mortgagee, 
m.!ruag?e cmcnt ol pr,or another person has been induced to advance 

money on the security of the mortgaged 
property, the prior mortgagee shall be postponed to the 
subsequent mortgagee. 


Analysis of the section. — Where through the prior mortgagee’s 

(1) Fraud 

(2) Misrepresentation, or 

(3) Gross neglect 

(i) another person has been induced to advance money on the security 
of the mortgaged property, 

(ii) the prior mortgagee shall bo postponed to the subsequent mortgagee. 

General rule of priority. — This section is based on the maxim “ qui prior est 
tempore potior est jure." As a rule mortgages rank according to their priority and 
as they severally stand in order of time (a) unless circumstances displace priority 
by shewing fraud, misrepresentation or gross negligence on the part of the prior 
mortgagee or by showing a better equity on the part of the later mortgagee ; one or 
ot her of these circumstances must be shewn (6). Now, whatever definition wo take 
of the three ingredients in the section — fraud, misrepresentation or gross negli- 
gence — it is clear that the section makes them disjunctive and that one cannot be 
defined in terms of the other or others. They are three different kinds of conduct 
and are in no way co extensive (c). The section applies to a contest between 
prior and subsequent mortgagees and not between a prior mortgagee and subse- 
quent purchaser (</). 


Fraud. — A prior mortgagee is postponed to a subsequent encumbrancer if he 
he guilty of an act. committed by him or with his connivance or his agent with the 
intention of drawing another person or his agent to enter into a contract, which, but 
for such act or connivance, ho or his agent would not have made (c). It may consist 
in a suggestion as to a fact of that which is not true, by one who does not believe it 
to he true or the active concealment of a fact by one having knowledge or belief 
of the fact. It. is a false representation. There must bo suppression of facts which 
would actively mislead another. It differs from more non-disclosure (/). Mere 


(z) Mahmoud Ali v. Ali Mina, A. I. R. (1934) 
Oudh 220. 

(a) Symmes v. Synumds (1703) 4 Bro. Pari. Cas. 
328, 2 F. R. 222. 

(/>) Bradley v. Itiches (1878) 9 Ch. I). 189. 

(c) Nanda Lai Roy v. Abdul Axis (1910) 43 Cal. 

1052. 

(d) Sila Ram v. Raj Narain, A. I. R. (1934) Oudh 

283 ; Subraya v. Ganpa (1911) 35 Bom. 395 


(«•) Pickard v. Sears (1837) 6 Ad. & El. 469, 112 
F. R. 179; Ibbotlson v. Rhodes (1706) 2 
Vorn. 554, 23 E. R. 958 ; Draper v. Bortace 
(1699) 2 Vcrn. 370, 23 E. R. 833 ; Oliver v. 
Hit don (1899) 2 Ch. 264 ; Walker v. Linom 
(1907) 2 Ch. 104. 

(/) Peel v. Gurney (1873) 6 H. L. 403 ; see sec. 17 
Indian Contract Act, 1872. 


< 
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silence is not. fraud unless it is the duty of the person keeping silence to speak or S. 7^ 
unless his silence is in itself equivalent to speech. The fraud of a stranger is im- 
material h 7 ). The general rule of low as stated by Brnmwell, L.J., is clear, that 
no action is maintainable for a mere statement, although untrue, and although acted 
on, to the damage of the person to whom it is made, unless that statement is false to 
the knowledge of the person making it (/»). Fraud is proved when it is shewn that 
a false representation has been made ( 1 ) knowingly, or ( 2 ) without belief in its 
truth, or (3) recklessly, careless whether it be true or false. To prevent a false 
statement being fraudulent, there must be an honest belief in its truth. If fraud 
be proved, the motive of the poison guilty is immaterial (/). A representation which 
does not operate on the mind is not fraud ( j ). Fraud must be substantially 
proved (k). The obligation is not discharged because the person charged has himself 
told an untrue story (/). The statement must he as to a fact and not a mere expres- 
sion of opinion (m). It need not he made to the injured party (n). And where 
a representation is capable of two meanings, he must tell the Court which meaning 
ho attached to it (o). 

Sub-mortgage. — On the principle that an assignee of a chose in action takes 
subject to equities, if the original mortgage be fraudulent and void, the sub-mortgage 
would also be regarded as void ip). 

Conduct In relation to title-deeds. — In considering what conduct in relation to 
the title-deeds on the part of a mortgagee, who has the legal estate, is sufficient to 
postpone such mortgagee in favour of a subsequent equitable mortgagee who has 
obtained the title-deeds without knowledge of the legal mortgage, the question is 
not what circumstances may. as between two equities, give priority to the one over 
the other, but what circumstances justify the Court in depriving a legal mortgagee 
of the benefit of the legal estate. The subject has been exhaustively dealt with by 
Parker, J., in the case below (q). 

Laches of mortgagee. — A mortgagee who parts with the deeds and then by 
laches enables the mortgagor to commit a fraud by depositing the title-deeds with 
a third party, has no equity against a subsequent encumbrancer (r). And where the 
solicitors of a mortgagee had handed over the deeds to the mortgagor who was also 
their client and who fraudulently deposited them with another encumbrancer and 
then the solicitors paid off the first charge, it was held that the equitable mort- 
gage of the subsequent encumbrancer took priority over the prior charge vested in 
tho solicitors (a). The Court will postpone a legal mortgage to a subsequent equit- 
able security, where the legal mortgagee has assisted the fraud ( t ). 

Representation. — A representation is a statement or assertion, made by one 
party to the other, before or at tho time of a contract, of some mal ter or circumstance 

(«) U'luelUm v. HarJisty (1857) 8 K. & B. 232, 

J .1 86 ’ sec explanation to sec. 17, 

n-. dlan Contract Act, 1872. 
q p *! Reuters Telegraph Co. (1877) 3 

jj D . er ?? y- (1889) 14 A. C. 337. 

W Arkwright v. Newbold (1880) 17 Ch. D. 324; 

norsfaU v. Thomas (1862) 1 H. & C. 91), 

.. 158 L. U. 813. 

Bill p C SflM V ‘ A • Turner (1887) 1 1 Bom. 

(,) 2g* V " Mahomed Sul,iman ( 1894 ) 

(»*) Harvey y. Young (1602) Yelv. 21, 180 E. R. 

10 ; Lxndscy Petroleum Company v. Hurd 


(1874) 5 P. C. 221. 

(«) Langridge v. Levy (1837) 2 M. & \\\ 519. 

(o) Smith v. Chadwick (1884) 20 Cli. L>. 27. 

(/>) Cockell v. Taylor (1851) 15 Beav. 103, 51 
E. R. 475. 

(q) Walker v. Linom (1907) 2 Ch. 104. 

(r) Waldron v. Sloper (1852) 1 Drew. 193, 61 

I£. R. 425; Shropshire Union Railways and 
Canal Co. v. The Queen (1875) 7 H. L. 496. 

(s) Dowle v. Saunders (1864) 10 Jur. N. S. 901, 

71 E. R. 456. 

(/) Northern Counties of England Fire Insurance 
Co. v. Whipp (1884) 26 Ch. D. 482 ; Walker 
v. Linom (1907) 2 Ch. 104. 
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S. 78 relating to it. The subject has been discussed by Williams, J., in (u). It must be 
of fact, present and existing ( v ). 

Plea of “ non est factum. ** — A married woman entitled to a reversionary 
interest was induced by her husband to execute a document which he represented 
to be a powcr-of -attorney enabling him to raise money at some future time. It was 
in fact a mortgage of a reversionary interest to which she was entitled. The wife 
knew that if her husband did eventually raise money under the document, it would 
be raised out of her reversionary interest. The wife pleaded, among other defences, 
non est factum. Held, the husband’s misrepresentation was as to the nature and 
character of the deed and the plea was good as to the whole deed, and even if the 
charge on the wife’s reversionary interest were valid, the defence ought to prevail 
as to her covenant to pay principal and interest («?). 

What constitutes misrepresentation. — If a man having no knowledge whatever 
on the subject, takes upon himself to represent a certain state of facts to exist, he 
does so at his peril, and if it be done either with a view to secure some benefit to 
himself or to deceive a third person, he is guilty of fraud for he takes upon himself 
to warrant his own belief of the truth of that which he so asserts ( x ). Similarly, a 
positive assertion of that which is not true, by one who believes it to be true, made 
in a manner not warranted by his information, amounts to a misrepresentation, if 
in point of fact it turns out to be false (//). Again, an innocent representation may 
vitiate a contract if it induces a party to a contract to make a mistake as to the 
substance of the thing which is the subject-matter of the contract. Just as fraud 
is a wilful inis-statement of fact, misrepresentation is an innocent representation 
of fact. In fraud there is an olemont of deceit whilst misrepresentation consists in a 
positive assertion which is not believed to be false or a breach of duty without any 
intention to deceive. Misrepresentation which does not induce consent is not 
actionable ( 2 ). 

Estoppel by postponement. — When one person has by his declaration, act or 
omission intentionally caused or permitted anothor person to believe a thing to be 
true and to act upon such beliof, neither the former nor his representative shall be 
allowod to deny the truth of that thing (a). Fraud is not a necessary ingredient 
in raising an estoppol. By O. 21, rules 13 and G6, a duty is imposed on the applicant 
to disclose to the Court his own lion (which he must know of) in his application for 
sale. If ho refrains from notifying it, it matters little to the purchaser who does 
not know of his lion what his motives are in refraining to notify that which he is 
bound in law to discloso. When, therefore, in execution of a money decree 
obtained for the second and third instalments due on his mortgage bond, the mort- 
gagee brought to sale the property which he held in mortgage, but in his application 
for execution did not mention his lion on the property for the remaining instalments, 
the purchaser supposing that lie purchased an absolute title was held to have pur- 
chased the property free of the mortgagee’s lien (b). And where mortgaged land 


(«) Helm v. liurness (1863) 3 B. & S. 751, 122 
E. R. 281. 

v) Cavaleiro v. Puget (1865) 4 F. & F. 537. 

w) I in got v. Chapman (1907) 2 Ch. 222; Foster 

v. Mackinnon (1869) 4 C. P. 704 ; Xatimiat 
Provincial Hank of England v. Jackson 
(1886) 33 Ch. D. 1 ; Kennedy v. Green (1834) 
3 My. & K. 699, 40 E. R. 266. 

(x) Evans v. Edmonds (1853) 17 Jur. 883, 138 

E. R. 1407. 

(y) Schmider v. Heath (1813) 3 Camp. 506; 

Ward v. Hobbs (1877) 3 Q. B. D. 150 ; sec 


see. 18, Indian Contract Act, 1872. 

(*) Explanation to see. 19, Indian Contract Act, 
1872. 

(«*) Pickard v. Sears (1837) 6 Acl. & El. 469, 112 
E. R. 179; sec. 115, Indian Evidence Act, 
1872. 

( b ) Ramchandra v. Jairatn (1898) 22 Bom. 686; 
Jaganatha v. Ganga Reddi (1892) 15 Mad. 
303; Kasturi v. Venkatachalapathi (1892) 
15 Mad. 412 ; T irippa v. Murugappa (1884) 
7 Mad. 107. 


sec. 78 .] 


GROSS NEGLECT. 


681 


was gold by tho mortgage© in execution of a money decree, the mortgagee was 
estopped from subsequently enforcing his mortgage as against a purchaser at such 
sale without notice of the mortgage, if he had fraudulently concealed the fact of his 


mortgage (c). Similarly, a mortgagee is postponed by conduct, when being privy to a 
subsequent mortgage, he fails to give notice of his own mortgage and engrosses the 
second mortgage (</), its where counsel holding a mortgage draws up a mortgage 


with a covenant against encumbrances (<■), 


or where a first mortgagee being approach- 


ed for information denies that he has any charge on the property (/). 



Negligence — acting carelessly. — There are generally considered to be three 
degrees of negligence : (1) ordinary, which is the want of ordinary diligence: (2) 
slight, the want of great diligence ; and (•*) gross, the want ot slight diligence. 
But “ gross negligence ” has been defined to lie “ only ordinary negligence with a 
vituperative epithet ” (</). 

Gross negligence. — See commentaries on section ‘1 on the subject of notice. 


Gross neglect. — The word “gross” means absolute or entire, and negligence 
imports tho neglect of some duty towards the person injured (It). Mere negligence 
in the custody of documents does not malm a person liable for the use improperly 
made of them (*), so as to a corporate seal (j). There is no general duty to all the 
world that a n an should be careful as to the custody of his documents (k). Mere 
carelessness or want of prudence will not displace priority (/). It is not necessary 
that the negligence must bo such that the Court will, on the ground of it impute 
fraud or that gross negligence should amount to evidence of a fraudulent intention, 
an expression which is certainly embarrassing, for negligence is that not doing of 
something from carelessness or want of thought or attention, whereas a fraudulent 
intention is a design to commit some fraud and leads men to do or omit doing a tiling 
not carelessly hut for a purpose. The section uses gross neglect in a different sense 
from fraud and as such constitutes itself a ground for taking away the benefit of 
the legal estate from the first encumbrancer in favour of the second even if there be 
no fraud. Tho negligence must be so gross as to make tho mortgagee answerable 
for the frauds whicli he enables others to commit (/a). Ih© English cases, however. 


until wo reacli Oliver v. Hinton (n). regarded as a settled principle that there must be 
either direct fraud or negligence amounting to evidence of fraud to induco the C ourt 


to interfere for tho purpose of postponing a party who insists on tho legal benefit 
of his deed (o). It is clear from the case Oliver v. Hinton ()•) that a purchaser 


obtaining tho legal estate, but making no enquiry for tho title-deeds, or making 
inquiry and failing to take reasonable means to verify tho truth o the excuse made 
for not producing them or handing them over, is, although perfectly honest, guilty 
of such negligence as to make it inequitable for him to rely on his legal estate so as 
to deprive a prior encumbrancer of his priority. 


<‘ ) A gate hand (lumaiuhanJ v. Kakhina Hanma 
(1SS8) 12 Bom. 678; Muhammad Harm 
(j. “«-<«»» v. Shib Sahai (1899) 21 All. 3U9. 

' .I",'’' Bedford (Earl) cited in 2 Vern. IS 

, . *3 b. R. 703. 

'Ht? v Borlac* (1699) 2 Vern. 370. 23 K. I 
; Strong v. Hakes (1853) 4 D. G. M. & < 

loo. 

/6 958°" V ' Rhodei ( ,706 > 2 Vc *n. 554, 23 F. 1 

(?) IVr Kolfe, B., in Wilson v. llrelt (1843) 
(A> & W - “3. >52 F. R. 757. 

1 v : North British A ustralasian Co. ( 1 86 

2 H A C. 175, 159 E. R. 73. 


(») 

(j) 

(A) 


(»ii 

(”) 

(a) 


i lP) 


Baxendale v. Bennett (187S) 3 Q. B. I). 525. 
Bank of Inland v. Evans t turn tits (1S55) 

5 H. L. C. 389, It) E. K. 950. 

Arnold v. Cheque Bank (1876) 1 C. 1*. I'. 578. 
Garsi.lt v. Liverpool Railway Permanent Bene- 
fit Building Society (1897) 13 T. L. K. 
189 C. A. 

Colver v. P inch (1856) 6 11. 1.. C. 90S. 

(1899) 2 Cli. 264. 

Martinez v. Cooper (1826) 2 Ku*s. 198, 217, 
38 E. K. 309; Evans v. Becknell (1801) 

6 Ves. 174, 31 E. K. 998. 

(1899) 2 Ch. 264. 
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, n Wi ! h the tit,e ' deeds » ith instructions which are exceeded.-A person 

ho puts it m the power of another to raise moneys by deceit must take the conse- 
quences. He cannot afterwards rely on a particular or different equity (q). Where 
a mortgagee set lus lawyer at defiance and lent the lease to the mortgagor who 
promised to inform the person, from whom lie proposed to borrow, about his prior 
charge, he was post poned to the bankers without notice of prior charge (r). And where 
two ladies who being prior mortgagees, allowed their brother to have the deeds for 
the purpose of giving priority to a particular charge and who instead of giving 
priority to that particular charge only borrowed other money, the sisters were 
postponed to the person from whom the brother borrowed money («). 

Handing over title-deeds to a third person to enable him to raise money.— It is 

well settled that if a man hands over the indicia of title to a third person for the 

purpose of enabling that person to raise money either for his own benefit (/) or for 

the benefit of the owner (?/) but with a limit on the amount, the lender being ignorant 

of the limit, is entitled to a charge for the whole amount advanced although it exceeds 
the limit (u). 

Choosing to take a bundle of deeds without examining them. — This is not such 
wilful negligence as to fix the legal mortgagee with constructive notice of the prior 
cliarge of an equitable mortgagee who had the rest of the documents. In order to 
deprive him of his priority, lie must bo guilty of fraud or of that wilful negligence 
which leaves the Court to conclude that he is an accomplice in the fraud ( w ). So 
when a mortgagee left tho deeds with his solicitor and after his death his executor 
called for them and received only the mortgage deed, which ho was led to believe 
was the only title-deed relating to the property and in the meantime tho mortgagor 
deposited the deeds with another ns security for money advanced without notice 
of the legal mortgage, tho Court refused to postpone the legal mortgage to the subse- 
quent mortgago as noithor the executor nor his testator had been guilty of gross 
negligence (#). 

Sufficient reason for non-delivery but not for their non-production and herein 
what is a reasonable inquiry. — It cannot be denied that a mortgagee is bound to 
inquire into tho title of his mortgagor and will bo affected with notice of what 
appears upon the title, if ho does not inquire (y). A false answer or a reasonable 
assurance given to an inquiry made may dispense with the necessity of further 
inquiry, but it is impossible beforehand to como to tho conclusion that a false answer 
would have been givon which would havo precluded the necessity of further 
inquiry (2), nor could tho validity of tho excuso be admitted that it was unnecessary 
to inquire, because it would have led to no result (a). And whore inquiry was made 
for the titlo-doods and the mortgagor said thoy were in his possession but that they 
would not bo delivered as they related to other property, but no abstract of title 
was askod for or delivered and no further inquiry was made nor any endeavour made 
to ascertain what thoy consisted of or to havo them produced, it was hold that this 
conduct amounted to nogligonco so gross, as to render it unjust to deprive the prior 


(17) McHenry v. Davies (1870) 10 Eq. 88. 

(r) Briggs v. Junes (1870) 10 Eq. 92. 

(s) Perry-Hcrrick v. Attwood (1857) 25 Deav. 

205, 44 E. R. 895. 

(/) Perry-Hcrrick v. Attwood (1857) 25 Deav. 
205, 44 E. K. 895; Jones v. Khind (18G9) 
17 W. R. 1091 ; Clarke v. Palmer (1882) 
21 Ch. I). 124. 

u ) Brocklesby v. Temperance Permanent Building 
Society (1895) A. C. 173; Lloyds Bank v. 
Bullock (1890) 2 Ch. 192; Roper v. Casiell 


& Brown, Ud. (1898) 1 Ch. 315. 

(v) Rimtner v. Webster (1902) 2 Ch. 163. 

(«•) Ratcliffe v. Barnard (1871) -6 Ch. App. 652. 

(x) Colley v. National Provincial Bank of England 

Ltd. (1904) 48 So. Jo. 589. 

( y ) Wilson v. Hart (1866) 1 Ch. 463. 

(*) Jones v. Smith (1841) 1 Hare. 43, 66 E. R. 
943. 

(n) Jot\€s v. Williams (1857) 24 I3ca\. 47, 53 
E. R. 274. 
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mortgagee of his priority (b). But where a lessee who had deposited his lease by 
way of equitable mortgage surrendered the term to the lessor, who was told that 
the lease was with a friend, but that lie had neither assigned nor charged his interest 
nor pledged tho document, the lessor having no notice of the deposit and not being 
guilty of gross or wilful negligence, was held entitled as a holder of tho legal estate, 
to priority over the equitable mortgagee (r). The Court will not impute fraud or 
gross or wilful negligence it the mortgagee lias made a bona Jide inquire and received 
a reasonable excuse for non -del ivory : but if he omits all inquiry, it would be other- 
wise; and because a mortgagor is the solicitor for the mortgagee, it does not necessarily 
follow that lie has constructive notice of facts connected with ihe title which are 
known to his mortgagor (d). Even though there be no negligence of tho mortgagee 
but that of his solicitor, lie will be disentitled from deriving any benefit from his 
legal title, where by reason of the contemporaneous delivery of their mortgage deeds 
two independent mortgages are jointly seised of the legal estate but one of them 
has rocoivod tho title-deeds without notice of the other’s title while the other has 
neither claimed the deeds nor made any inquiry for them (e). A solicitor 
who was acting as trustee of a settlement, advanced moneys to a client to whom lie 
fraudulently handed over the title-deeds. The client suppressed the mortgage and 
deposited them with a bank which obtained a certificate from the same solicitor 
that the title was good. On tho bankruptcy of the solicitor, the deposit with tho 
bank was discovered by the co-trustee and the beneficiaries. Both the solicitor 
ftnd the client being dead, the mortgage deeds <*buld not be discovered. Tho Court 
refused to impute notice of the first mortgage to the bank owing to the fraud of the 
solicitor, they being mortgagees for value without notice of the prior mortgage (/). 
Ihe presumption that a solicitor has communicated to his client facts which he 
ought to havo made known, cannot bo rebutted by proof that it was to tho solicitor’s 
inteiest to conceal the facts (</). But where a lady lent moneys to her solicitor on 
the doposit of title-deeds, but the deeds deposited did not contain the Inter deeds, 
an d ^ 10 solicitor deposited them with his bankers to secure an advance, she was not 
considered guilty of gross negligence (/<)- It is now well settled that when fraud 
out of the case on both sides, the question entirely depends upon this, whether 
t lore was gross and wilful negligence (/). 


^ ^ eve rsion. The mortgagee of a reversion not having the title-deeds, cannot 
postponed (j). Two mortgagees were executors and also tenant for life 
ftn teversioiier, respectively. Tho former handed the title-deeds to the 
mortgagor, who obtained them on the pretence of securing moneys to pay off tho 
ft Afterwards he returned some deeds, having mortgaged the others to 

it discovery of tho fraud was made on tho dentil of the tenant for life, and 

l if - D's*' whatever rights the bank might have had against the tenant for 

surviving executor who was also a reversioner, was entitled to priority 
the bank anti to delivery of the title-deeds (k). 


(c) v i 0,1 (,899) 2 Ch. 264. 

«) Hewitt \ st f dma " < *«»6) 40 So. jo. 457. 

E R mT!?" (»85t) 9 ‘fare. 449. 68 
(i vj dtUrbury v. Wallis (1856) 8 De. 

ties of /„ ,/ "V 7..H* b. 135 ; Northern Conn- 
(1884) 2 ft rP l \V e Co. v. Whif>p 

(1885 M r ‘ R * S2 ’ banners v. Mr!.- 
Provincial ttli P' P,? ’ Colley v. National 
L. R gw Iia " k °f E> 'gl*nd (1904) 20 1. 

* ,,0ptood v Ernest (1865) 3 De. G. J. Sc Sm. 


116. 46 E. R. 581. 

(/) Wally v. firay (1875) L. R 20 F.q. 238. 

(a) liralley v. Kir hr- (1878) 9 Ch. I). 189. 

(A) Roberts \. Cruft (1857| 2 Do. G. He J. 1. 44 
I!. K. 887. 

(i) Hunt v rimes (1830) 28 B*-av. 631. 45 E. R 
745; Dixon v. Muckleslon (1872)8 Ch. 
App. 155. 

</) Tourle v. RanJ (17S9) 2 Hro. C. C. 650. 29 
E. R. 36U. 

( h ) Jones v. Ingham (1893) 1 Ch. 352. 


S. 7* 
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> 


Marshalling and Contribution . 

81 . If the owner of two or more properties mortgages 

them to one person and then mortqaqes one 

Marshalling securities p 

or more of the properties to another person , 
the subsequent mortgagee is, in the absence of a contract to 
the contrary, entitled to have the prior mortgage debt satisfied 
out of the property or properties not mortgaged to him, so far 
as the same will extend, but not so as to prejudice the rights of 
the prior mortgagee or of any other person who has for con- 
sideration acquired an interest in any of the properties. 


Old section. — If the owner of two properties mortgages them both to one 
person and then mortgages one of the properties to another person who has 
no notice of the former mortgage, the second mortgagee is in the absence of 
a contract to the contrary, entitled to have the debt of the first mortgagee 
satisfied out of the property not mortgageed to the socond mortgagee so far as 
such property will extend, but not so as to prejudice the rights of the first 
mortgagee or of any other person having acquired for valuable consideration an 
interest in either property. 

Amendment. — By Act 20 of 1929, the old section as it stood above was 
substituted by tho prosent section. 

Analysis of the section. — If the owner of two or more properties 

(i) mortgages them to ono person, 

(ii) and then mortgages ono or more of the properties to another person 
Tho subsequent mortgagee (in the absence of a contract to tho contrary) is entitled : 

(a) to hftvo tho prior mortgage debt satisfied out of the property or properties 
not mortgaged to him. 

(i) So far as tho same will extend 

(ii) but not so as to prejudice the right of the mortgagee or of any other 
person who has for consideration acquired an interost in any of the 
properties. 


Marshalling securities. — Section 81 appears to enact asa rule of law, tho equity 
of marshalling securities as administered by the Courts of Chancery in England. 
The principle on which it rosts is that a person having two funds to satisfy his demand 
shall not, by his oloction, disappoint a party who has only ono fund ( t ). But no 
marshalling ought to bo onforeod unless the parties botwoon whom it is onforcod 
aro creditors of tho same person and have demands against the property of tho same 
person (u). Tho gonoral principle of marshalling was stated by Sir William Grant 
M. R., that “ a person having rosort to two funds shall not by his choico disappoint 
anothor, having ono only ” (v). Tho doctrine of marshalling comes to this, that if A 
has a charge upon Whitoacro and Bluckacro and if B has also a charge upon Blackacre 
only, A must tako paymont of his chargo out of Whitoacro, and must loavo Blackacro, 
so that B, tho other croditor, may follow it, and obtain payment of his dobt out of 
it ; in othor words, if two ostatos, Whitoacro and Blackacre, aro mortgaged to one 


(I) Aldrich v. Cooper (1803) 8 Vcs. 382, 32 E. R. 
402. 

(u) Ex-parts Kendall (1811) 17 Vcs. 514, 34 E. R. 


199. 

(t>) Trimmer v. Bayne (1802) 7 Vcs. 508, 32 E. R. 
205. 
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person, and subsequently one of them, Blackacro, is mortgaged to another person, 
unless Blackacro is sufficient to pay both charges, the first mortgagee will be com- 
pelled to take satisfaction out of Whiteacro, in order to leave to the second mort- 
gagee Blackacro, upon which alone ho can go (w). 

Notice.— According to the Act as it stood prior to the amendment, absem-e of 
notice of prior mortgage was considered necessary to enable the subsequent mort- 
gagee to exercise his right to marshall. By the amendment, however, this require- 
ment has been done away with and it is now not necessary to inquire whether the 
second mortgagee had notice of the prior mortgage. Consequently decisions of the 
ndian Courts based on notice must bo regarded as obsolete. This provision seems 
o have got in owing to an observation in Lanoy v. The Duke of Athol (x), but subse- 
quent decisions of the English Courts have thought that the rule as to marshalling 
was independent of the fact whether the subsequent creditor had notice or not 
lhis was pointed out by Kay, L.J., in Flint v. Howard (y), where his Lordship has 
at length reviewed the authorities. 

Two properties not on the same footing. -Where two properties are in the bands 
°.o 8a,,,e Person, the doctrine of marshalling cannot apply whore different rights 
exist, and unless a creditor with the superior right has security over the two pro- 
perties to which lie might have resorted under equal circumstances, the principle 
o! marshalling does not apply (z). 

Principal and surety.— A surety is entitled to marshal. A person effected a 
Po icy on his own life and mortgaged it to secure an advanco of £1,000. A few 
on i 3 after, ho effected a second policy which lie mortgaged to secure a loan of £300 
ten a year after effected a further policy which together with the first policy 

onJ n ,‘° rt 1 f aged tW SCCUr ° £1 " r,00 ‘ In r ° 8poct of this last mortgage two persons, 

_ ° W “° ,n afterwards became bankrupt, became surety for repayment of the 

barJ^ \ °[ el>y secured. Six months after the last mortgage, the mortgagor 

deerJ° “ nkn * pt and tho surety was compelled to pay part of tin* debt under a 

entitle i°f ^' nod agamst hil " by the mortgagee. It was held that the plaintiff was 

out of th °i | G nght claimed by him and to having securities marshalled so as to pay 

to tm 6 ba an °° ° f tho sevoral P° ,ic y moneys, the sums which he had been compelled 
I y as surety under tho judgment including the costs of the action (a). 

betwee^l^ 0 * 1 mo,d 8 a 8 ee s estate. — On a division of the mortgaged property 
moietinu “T* Wh ° d ‘ vide tho interest of tho mortgagee between themselves in 
of the h«° aCh m ° ,0ty bomg like tho mortgage itself, secured on both the shares, one 
Pronertv 11 * 8 ° ana ° t cltti,n to l >r °ceed against the other moiety, but must tirst sell tho 
©vent of lno,tgaged to hiln a, id can only proceed against the other property in tho 
ie proceeds of tho first sale not being sufficient to satisfy his decree (6). 

different t fr° t i Pre * Ud ' Ce th ‘ rd parties * — The doctrine <loes not apply where there are 
whore bv ITl aS t0 WhiCh difforent rights exi9t - Assets shall not bo marshalled 
estates A u “ 0 ™% ano * hor ,nan>a ”6ht would be prejudiced (c). A person having 
and aftorw Wlth morfc 8 a g®s upon all, executed a voluntary settlement of C 

throw the Cr ° ated a m ° rtgag ° upon B a,ono - B >' doctrine he could not 

r gagOB of A, B and C upon the estate conveyed away by voluntary 


S 8 1 


8 1®^“ 26 E R 668 ‘ 


(i 


Pratd v- 


(b) 

(c) 


Gardiner (1788) 2 Cox. Hq. Cas. 88, 30 
h. K. 40; Re. \\ estzinthus (1633) 5 B. & A.I 
817, 110 E. R.992. 

Chunilal v. Fulchand (1894) 18 Bom. 160 
Webb v. Smith (1885) 30 Ch. D. 192. 
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settlement, in order that he may leave B entirely clear and free from the mortgage 
debt (</). 

Limitations of the doctrine of marshalling. — 


1. There must bo no contract to the contrary. 

2. Assets shall not bo marshalled where by so doing another man’s rights 
would be prejudiced (c). 

3. Nor will marshalling bo allowed to prejudice the rights of the prior mort- 
gagee. 

4. Both claims must bo against the same debtor (/). 

f). Both funds or estates must be in existence when the claim arises (</). 

G. It should not prejudice the priority of securities (h). 

7. Marshalling cannot be enforced so as to throw the prior charge which exists 
on both estates against the security which may be insufficient or of a 
dubious nature. Similarly, the existence of a dispute which may involve 
the prior mortgagee in litigation would take the case out of it (i). 

The rule does not apply when there are separate second mortgages ( j ). Two 
properties, X and Y, were mortgaged to A and afterwards X to B and Y to C. 
This would not entitle B to throw A’s mortgage on C’s estate and so destroy C’s 


security. 

Time to marshal.--The time to marshal is when the prior mortgagee seeks to 


realize his security (k). 

Right of an equitable mortgagee to marshal. — Testator gave freehold and 
leasehold estates charged with the payment of his debts and legacies, to his wife for 
life, and the residuo to H. and five other persons and appointed H. oxecutor, who 
purchased tho interests of four of tho other residuary legatees, and afterwards in 
1845, deposited title-deeds of tho freohold and leasehold estates with B. as security 
for a porsonal debt contracted in 1843. Held, this was a good equitable mortgage 
of the five-sixth of H. and the mortgagee was entitled in case of deficiency to have 

assets marshalled (/). 


Purchaser for value. — The right to have the securities marshalled extends to 
a purchaser and is not confmod to a puisne encumbrancer (//»). No distinction can 
bo drawn botwoen a purchaser at a Court sale hold in pursuance of a mortgage 
decroe and an ordinary purchaser or a purchaser of an auction sale in pursuance of 
a money decree (n). In the case of a purchaser at a sale for arrears of Govern- 
ment revenue, tho Court refusod to extend the rule (o). 

Purchaser of portion of mortgaged property has no right to marshal.— A, the 
ownor of property X and Y, mortgaged them to B and subsequently sold and deli- 
vered possession of X to C. In B’s suit on the mortgage, C contended that he 


Dolphin v. Aylward (1870) 4 H. L. 486. 

Webb. v. Smith (1885) 30 Ch. D. 202; Unna- 
malai v. OopaUiwatni (1931) 54 Mad. 59; 
Subray a v. Cianpa (191 1) 35 Bom. 395 
Ex-parte Kendall (1811) J 7 Vcs - 514, 34 V 
199: Venkayya v. V enkalaratnayya, A. 1. K. 
(1930) Mad. 178; C.opala v. bammatha 
A war (1889) 12 Mad. 255. 

Re. * Professional Life-Assurance Co. (1867), 

Hinns v. Sichols (1808) L. R. 2 Eq. 258; 

Wallis v. Woody ear (1855) 2 Jnr. N. S. 179. 
Krishna Ayyar v. Muthukumarnswamy Pillai 

J 1906) 29 Mad. 217. 

son v. Seagrim (1855) 20 Bcav. 614, 52 


E. R. 741. 

(ft) Unnamalai v. Gopalasxcami (1931) 54 Mad. 

59. * 

(/) Haynes v. Eorshaw (1853) 11 Hare. 93. 68 
E. R. 1201 ; Far hall v. Far hall (1871) 7 Ch. 
App. 123. 

(w) Narain Singh v. Mohatnmad Khalil-ul- 
Kahtnan, A. 1. R. (1924) Pat. 459. 

(u) Lakhmidas v. Jatnnadas (1898) 22 Bom. 
304 ; Chunilal v. Fulchana (1894) 18 Bom. 
160; Indcrdawan v. Gobind Lall (1896) 

23 Cal. 790. 

(o) Deni Frosad Sinha v. Kexcalt Loll (1897) 

24 Cal. 746. 
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was entitled to require B to proceed against Y and that recourse should be had S 5 # ft j .ft 
to X only if Y be found insufficient to satisfy the debt due to B. This contention 
was not, however, uphold on the ground that a purchaser of a part has no right to 
marshal (/>). A similar case arose before the same Court which, interpreting the 
qualifying part of the section that marshalling shall not prejudice the rights of the 
first mortgagee, held that his right to proceed against any of the properties mortgaged 
to him could not bo hampered by any obligation undertaken to others by his mort- 
gagor, subsequent to his contract and that he could proceed to sell in any order he 
chose, in which case the second mortgagee would be entitled to stand in his shoes 
as regards the other estate ( 7 ). Both decisions are prior to the amendments of 
section 56 and the present section, which invite a different interpretation. 

Execution proceedings. — When there is no adjudication as to the order in which 
property is to be sold, the Court executing the decree has a right to determine the 
order in which the sale shall take place ( r). But when the right of marshalling has 
been decided in the judgment, it cannot be re-opened in execution proceedings (*). 


82. Where property subject to a mortgage belongs to 

two or more persons having distinct and 
mStSSKteb?. to separate rights of ownership therein , the 

different shares in or parts of such property 
owned by such persons are , in the absence of a contract to 
the contrary, liable to contribute rateably to the debt 
secured by the mortgage, and , for the purpose of determining 
the rate at which each such share or part shall contribute . the 
value thereof shall be deemed to be its value at the date of the 
• mortgage after deduction of the amount of any other 
mortgage or charge to which it may have been subject on 
that date. 

m 

Where, of two properties belonging to the same owner, 
one is mortgaged to secure one debt and then both are 
mortgaged to secure another debt, and the former debt is 
paid out of the former property, each property is, in the 
absence of a contract to the contrary, liable to contribute 
rateably to the latter debt after deducting the amount of 
the former debt from the value of the property out of which 
it has been paid. 

Nothing in this section applies to a property liable 
under section 81 to the claim of the subsequent mortgagee. 

Amendment of the section. — Thesection has been amended by Act 20 of 
1029. There was no provision in the old section where the mortgaged property 
was B ubsequently sub-divided into distinct and separate portions and tho absence 

(P) Komminert A ptmyya v. Mangala Rangayya (r) Chokkalinga v. Ramanadan, A. I. R. (1926) 

(< 7 ) Tfci-° 8) . 3 ! Ma<1 - 4l 9(F. B.) Mad. 1031. 

* Sowcar v. Nathu Ramadots (1928) (s) Subba Aiyar v. Pichumani, A. I. R. (1926) 

Mad. 648. Mad. 1144. 


Contribution to 
niort gage-debt. 
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of this led to a conflict of decisions. Secondly, the Courts in India being divided 
as to the time at which the valuation was to be taken for the purpose of 
contribution, the amendment provides that the value taken shall be the value at 
the time of the original mortgage. The last paragraph has been amended by 
the word “ subsequent ” being substituted for the word “ second ” before the 
word “ mortgagee.” 

Analysis of the section.— Paragraph 1— 

1. Where property is subject to a mortgage and 

2. Belongs to two or more owners having distinct and separate rights of 

ownership. 

3. The different shares in or parts of such property are liable. 

(a) In the absence of a contract to the contrary 

(b) To contribute rateably to the mortgage debt 

4. The rate of such contribution shall be 

(1) According to the value at the date of the mortgage 

(2) After deducting the amount of any other mortgage or charge to which, 
it may bo subject on that date. 

Paragraph 2. — Where of X and Y belonging to the same owner — 

(i) X is mortgaged to secure one debt 

(ii) And then both X and Y are mortgaged to secure another debt and 

(iii) The former debt is paid out of X. Both X and Y are liable 

(a) in the absence of a contract to the contrary 

(b) to contribute to the latter debt 

(c) after deducting the amount of the former debt from the value of X 
out of which it has been paid. 


Paragraph 3. — Where marshalling and contribution conflict the former is to 
prevail. • 

Principles upon which contribution is to be assessed. — The principle upon which 
contribution is assossod is rateable distribution of the mortgage debt over the whole 
mortgaged property in whosoever’s possession it may be. If once they have been 
mortgaged and transferred subject to such mortgage, they remain liable. It ia 
necessary that tlioy must bo hold by different persons. The principle is adjustment 
of the debt amongst different persons in proportion to the value of the properties 
of which such persons have become the owners. The liability to contribute is after 
deducting from the valuo of the property the amount of any other mortgage or 
chargo to which it may have been subject at the date of the mortgage. This seotion 
onunciates the rule of contribution where several properties mortgaged belong to 
one porson, who has executed a mortgage of them and they subsequently pass into 
different hands whether by private sale (t) or public auotion (u), partition (v), gift, 
inheritance (u>), or dovico or in any other manner. Such properties may even 
consist of distinct shares in or part of one property as in the case of oo-sharers or 


It) HirachanU v. Abdal (1879) 1 All. 455; Jagat 
W Narain v. Qutub Husain (1880) 2 All. 807 ; 
Chaeandas v. Gansine (1896) 20 Bom. 615 ; 
Bala to Sahai v. Baiji Nath (1891) 13 All. 
371. 

Rama Chankar Prasad v. Ghulam Hussain 


M 


(v) 

(w) 


(1921) 43 All. 589. 

Ramabhadrachar v. Srinivasa (1901) 24 Mad. 
85. 

Mutty Lai Pal v. Nandu Lai Neogi (1908) 
12 C. W. N. 745 ; Naxaab Johan v. Mina 
Shujauddin (1905) 9 C. W. N. 865. 



sec. 82 .] 


PRINCIPLE OF ASSESSMENT. 



co-owners ( x ), in which case liability to contribute is distinct and several, and not 
joint. 

Between purchasers of several properties which are subject to the same debt, 
such properties are liable to contribute to the mortgage debt in proportion to their 
value (y). This section has nothing to do with the personal liability of co-mortgagors 
which is governed by sections 92 and 95 (z). This liability is not affected by any 
subsequent release by the mortgagee which would mean splitting up of the mort- 
gage (a). A mortgagee, who lias a security upon two or more properties which he 
knows belong to different persons, cannot release his lien upon one so as to increase 
the burden upon the others without the privity and consent of the persons affected (6). 
But there is nothing in the Transfer of Property Act to support the view that as 
between the mortgagee and the holders of the equity of redemption, the mortgagor 
is bound to distribute in a certain manner or is unable to enforce it against 
each and every part of the property made security for the mortgage or to distri- 
bute (c) his debt rateably upon the mortgaged properties ( d ) unless ho lias by his 
act prejudicially affected the rights of the holders of the properties to contribute 
among themselves. Where somo only have been compelled to pay the whole debt, 
they are entitled to contribution from the other parties who are liable though the pro- 
perties in their hands have not been included in the suit (e). Where two properties 
mortgaged together to secure one debt have become vested in different owners, 
who purchase subject to the mortgage, if one of them discharges the mortgage lie 
is ent itlod, under section 82 of the Transfer of Property Act, 1882, to rateable 
distribution from the other, although under an earlier contract of purchase made 
with the mortgagor (tho other not being a party) he retained part of the then agreed 
price for the express purpose of discharging the mortgage (/). Though as between 
the mortgagor and tho purchaser from the mortgagor, property in tho hands 
of the mortgagor should l>e sold first without giving the mortgagee any claim 
for contribution, yet when all tho properties have passed to the hands of 
purchasers for value, there is no sufficient reason for holding that the later 
purchasers should not be entitled to contribution like the earlier ones (y). 
On a transfor pendente life tho transferee takes tho property with all its 
imperfections. Two properties, A and B, belonging to different owners, were 
mortgaged under a joint bond for the same debt. In a sale by the mortgagee 
under his decree of property A. the proceeds were more than sufficient to 
satisfy the decree. Before sale, X, in execution of a simple money decree, 
acquirod a share in property A and he sued for contribution from property 
in that so far as his sharo in property A went, he had satisfied the mortgage debt 
and ultimately obtained a decree in his favour ; but during the pendency of that 

Chagandas v. Gaming (1896) 20 Bom. 65. 

wLjU* V> G » r ^ran Lai (1920) 42 All. 

Meghraj v. Krishna Chandra Bhata- 

(D A ■ 1 R - < l924 > AU - 365. 

a uVfi" v - *«*•* Behan, A. I. R. (1931) 

All. 546. 

' a K\ ,s *l'p h *eat v. Valiat Hoosein (1903) 

noSfv o 7* 5 J Ju B al Kishore v. Kedar Hath 
^ 999 * Pillai v. Raman 

Zn'i 9 f 1 , 91 ?) 40 Mad. 968; Sheo Prasad 
v. Behan Lai (1903) 25 All. 79 ; Sheo Tahal 
v. Sheodan Rai (1906) 28 AU. 174 ; Rama 

■JzS nak < 1912 > 7 Bo «n- L- R. 191 ; Maya - 

sAanAar v. Burjorji (1925) 27 Bom. L. R. 

Cal 6l3 Wam AH V ‘ Bai ’ Nath ( 1906 > 33 
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Im vTr Bai > Nath Ram Sah ** (1906) 

9 r V 6,3 ! Surjiram v. liharamdto (1905) 
• B. J. 202 ; Ponnusami v. Srinivasa 


(d 
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(1908) 31 Mad. 333 ; Muktakrshi Pal v. 
Ramani Mohan, A. 1. R. (1927) Cal. 195. 
Timaji Krishna Poldar v. Kama Piraji Bhat 
Khan te (1918) 20 Bom. L. R. 175. 

Hara Kurnari Choudhurani v. Eastern Mort- 
ga f & Agency Co.. Ltd. (1908) 7 C. L. J. 
274 ; Krishna Ayyar v. M uthukumarasuami 
(1906) 29 Mad. 217; Rughu .Xath Persad 
v. Harlal Sadhu (1891) 18 Cal. 320. 

Krishna Ayyar v. M uthukumarasuami (1900) 
29 Mad. 217 ; Perumal Pillai v. Raman 
Chettiar (1917) 40 Mad- 968 ; Jugal Kishore 
v. Kedar Nath (1912) 34 AU. 606. 

Ganeshi I,al v. Char an Singh (1930) 52 AU. 
358, 57 I. A- 189 ; Muhammad Abbas v. 
Muhammad Hamid (1912) A. I. J. 499 
distinguished. 

Magniram v. Medhi Hoosein Khan (1904) 31 
Cal. 103. 
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S 82 litigation property B had been transferred to Y. Held that Y must take the pro- 
perty subject to X’s right to contribute for it in respect of the loss of his share in 
property A (/t). “ The doctrine of equity as to contribution has been expressed 

in different ways by different Judges. Chitty, J., in re. Dunlop , Dunlop v. Dunlop (*), 
says the right of contribution arose where there were two properties available in 
equity for the debt of course in equal degree. It is quite clear that either by special 
agreement to be found in the instrument creating the mortgage or by declaration on 
the part of the testator he can, where two or more properties are comprised in the 
same security, direct the order in which the securities are to be applied inter se so 
as to make one the first and another the second and so forth available for the pur- 
pose of the charge.” 

Lord Eldon in Marquis of Bute v. Cunynghame (;), says that in order that a 
right to contribution may exist the two properties must be “ equally liable.” 

Lord St. Leonards in Averall v. Wade (k) says that there must be “ a common 
fund.” Jessel in re. Dunlop , Dunlop v. Dunlop (l) says it applies “ where the two 
properties are equally charged.” 

The claim for contribution generally arises in cases where the party seeking 
contribution has himself paid the amount in respect of which contribution is sought. 


Tn Rajah of V izianagrarn v. Rajah of Setrucherla (m), the following observa- 
tions appear: “ Bearing in mind that in cases in which the right to contribution 
exists undor law, the principle on which it rests is that both in law and equity con- 
tribution is bottomed and fixed on general principles of justice and does not spring 
from contract .... and the reason given in the books is in equali jure the law 
roquiros equality. One shall not bear the burden in case of the rest ” [per Lord 
<J. B. Eyre in Swain v. Wall (n), see also Dering v. Earl of Winchelsea (o), also per 
Lord Rodesdale in Sterling v. Forester ( p ) ] and that the claim has its foundation in 
the clearost principles of natural justice, for as all are equally bound and are equally 
relieved, it seoms but just that in such a case all should contribute in proportion 
towards a bonofit obtained by all, upon the maxim il qui sentit commodum sentire 
dcbct et onus ” (Story’s Equity Jurisprudence, section 493). ‘‘It is perfectly im- 
material whether the party seeking contribution made the payment voluntarily 
or involuntarily, i.e., whothor he made the payment and thus averted any coercive 
procoss against his property or without making such payment, suffered his property 
to bo seised undor procoss of law for the purpose of the amount being realized from 
its incomo or by its sale. In either caso, he has been damnified to the extent to 
which the payment made by him or the amount roalizod from his property exceeds 
his share of tho liability as between him and the party or parties from whom he 
seeks contribution and tho latter havo been to that extent benefited.” Being a 
statutory provision by which contribution as between owners of equities of redemp- 
tion subjoct to a common mortgage, is regulated, it should not be modified by 
introduction of any extrinsic principle ( q ). Tho intention of section 82 is not that 
tho lion of tho mortgagee should bo split but simply to determine the liability of 
tho purchasers inter se. Tho section refers to contribution as between tho various 


(h) Daldeo Sahai v. IJaij Nath (1801) 13 All. 372. 

(i) (1882) 21 Cl». D. 588. 

0) (1820) 2 Uss. 275, 38 Is. R. 339. 

(/;) (1835) L. be G. Temp. Sugd. 252. 

(/) (1882) 21 Ch. D. 588. 

(m) (19U3) 20 Mad. 080. 


M) (1641) 1 Rep. Ch. 149, 21 E. R. 534. 

o) (1787) 1 Cox. Eq. cases 218, 29 E. R. 1184. 

p) (1821) 3 Bligh. 590, 22 R. R. 76. 

q) Ganeshi Lai v. Charan Singh (1930) 52 AIL 

358, 57 I. A. 189. 
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persons who may be liable with respect to the same debt’(r). A sale for arrears of $.8 2 
revenue does not, ipso facto , cancel encumbrances (s). A mortgagee will not be 
allowed without special reason deliberately to execute his decree exclusively against 
one of the owners of the equity of redemption for the whole debt (/). Similarly, 
the mortgage of an undivded share which under a partition lias been allotted to 
another co-sharer, in the absence of fraud cannot be enforced by the mortgagee 
against the sharo originally mortgaged, and the mortgagee’s solo remedy is to 
proceed against the sharo which has been allotted to his mortgagor in lieu of the 
sharo mortgaged (u). 

Contribution on partial redemption. — Two owners, A and B, mortgaged their 
two properties jointly. A created a second mortgage on his property. The Court 
rejected the second mortgagee's claim to contribution, that the original mortgagees 
were bound to retain the surplus of the sale proceeds of the property of B in excess 
of the moiety of the mortgage debt for which B was liable and could only claim 
against the property of A for the balance of the debt over the surplus (i’). A and 
B mortgaged their respect ivo properties to C who retained a part of the consider- 
ation to pay a prior mortgagee of B but failed to pay and the prior mortgagee sold 
the property of B which C purchased in the name of D. Here the wrongful conduct 
of C having lod to the sale of B's property, A was only liable for his quota of the 
debt and C could not throw the whole burden on A*s property (to). Even where 
two properties belonging to two owners of unequal value were mortgaged to secure 
a single debt and the mortgagee on recovering one-half of the debt released the 
property of higher value, the liability of the other property was not only to contri- 
bute rateablv to the mortgage debt but the mortgagee was entitled to realize 
the whole of the balance by sale of such property. It, therefore, follows that such 
of the mortgaged properties as have been sold for realization of tho mortgage-money 
and have thus contributed to tho mortgage debt are not liable to a claim for con- 
tribution and that such a claim can only bo advanced by the owners of those which 
have contributed moro than their rateablo share of the debt and against those 
portions of tho mortgaged property only which havo not contributed to the mort- 
gage debt and have benefited by the sale of the property of tho claimants for 
contribution. Tho unsold portion of the mortgaged property affords the fund out 
of which the claims of all tho persons whose properties havo contributed more than 
their own share of liability must be satisfied (x). Where of two properties belonging 
to the same owner, one is mortgaged to secure one debt and then both are mortgaged 
to secure another debt, in apportioning liability of the two properties for the latter 
debt, the value of the two properties must bo taken into account and credit given 
for the amount duo on the earlier mortgage out of tho value of tho property com- 
prised in the subsequent mortgage; but if tho amount of tho earlier mortgage 
exceeds the value of the property comprised in that mortgage, the whole of the 
amount due on the subsequent mertgago, must be recovered from the value of tho 
property comprised in the second mortgage and not included in the earlier mort - 
gago(y). 'Llieprimary liability on oach of several properties included in a mortgage, 

v. Ramoodeen Chou-dry (1875) 21 \V. R. 

233. 1 I. A. 106. 

(v) X eelamegan v. Govindan (1891) 14 Mad. 71. 

(u 1 ) Wajhal Husain v. Ratan Lai (1911) 8 A. L. J. 

1092. 

(t) Han Raj Singh v. Ahmad-ud-Jin Khan 
(1897) 19 All. 545. 

(v) Ghulam Hazrat v. Gobardhan (1911) 8 A. L. . 

195. 


(r) 

(*) 

(0 
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Roghu Hath Pershad v. l/arlal Sadhu (1891) 
18 Cal. 320. 

Rent Prasad v. Renal l.all (1897) 24 Cal. 746. 

Ratn fihun Dhur v. Mohesh Chttnder Chowdhry 
(1882) 9 Cal. 406 ; Mow Raghunath v. 
Ijalaji Trimhak (1889) 13 lloin. 45 ; Lakhmi- 
das v. Jatnnadas (1898) 22 Bom. 304. 

Amolak Ram v. Lhaiutan Singh (1902) 24 
All. 483 ; Hem C, hander Ghose v. Thako 
Mom Debi (1893) 20 Cal. 533 ; Hyjnalh Lull 
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S. 82 being under section 82 a proportionate share of the mortgage debt, every 
person who purchases one of those properties incurs a liability to that extent. 
There can be no doubt that if persons other than the mortgagee purchase different 
parcels of the mortgaged property, their liability inter ae is proportionate to the 
relative value of the property purchased by each of them, and it is immaterial what 
price was paid for it. If the purchaser of a part of the mortgaged property be the 
mortgagee himself, the rights of the mortgagee and mortgagor, as regards the 
portion purchased, become vested in the same person, and the result is that a part 
of the mortgage debt is wiped out by reason of this fusion of interests, and the 
balance only is recoverable from the remainder of the mortgaged property. It is 
in consequence of this confluence of interests and the discharge of a portion of the 
mortgage debt, that upon the mortgagee purchasing a part of the property, the 
integrity of the mortgage is broken up, and the mortgagee is not allowed to recover 
the whole amount of the debt from the remainder of the property. The true rule, 
therefore, is that, when the mortgagee buys at an auction the equity of redemption 
in a part of the mortgaged property, such purchase has, in the absence of fraud, 
the effect of discharging and extinguishing that portion of the mortgago debt which 
was chargeable on the property purchased by him, that is to say, a portion of the 
debt which bears tho same ratio to the whole amount of the debt that the value of 
the property purchased bears to the value of the whole of the property comprised 
in the mortgage (c). 


Where a mortgagee of three properties purchased at an auction the equity of 
redemption in one of them, it was held that he purchased it subject to its due propor- 
tion of the mortgage debt. That proportion of the mortgage debt thus ceased to 
exist and the lender’s right as mortgagee to recover the moneys secured by his 
mortgage was reduced to that extent. What proportion of tho mortgage debt was 
thus wiped out depended upon the proportion of the value of the house to the value 
of the rest of the mortgaged properties. That proportion must be settled by the 
Court executing the decree (a). Where a property is subject to three mortgages 
and is sold under decrees of two, it is not liable to contribute to the third 
mortgago (b). 


Shield of the mortgagor. — The rule in this section has been enacted with a view 
to protect a mortgagor against tho caprice of a mortgagee who cannot be restrained 
by a mortgagor in choosing any of the securities held by him for realization of his 
debt. It is when, in the exercise of his choice injury is caused to the mortgagor, that 
the latter is entitled to seek relief under this section. There is nothing in the lan- 
guage of the section which compels the conclusion that the mortgagee must dis- 
tribute his debt in a particular manner or is unablo to onforce it against each and 
every part of the property made security for the mortgage (c). But a mortgagee 
is not ontitlod to throw the burden of tho entire mortgage debt on a portion of the 
mortgaged property when through his nogligenco he has lost his remedy against 


( r) IHsheshur Dial v. Ram Sarah (1900) 22 All. 
284 F. B. ; Mahomed Takt Reza v. H\ A. 
Thomas (1906) 4 C. L. 1. 317 ; Chunilal v. 
Sikishan Singh (1911) 33 All. 434 (auction) ; 
Shib Lai v. Hhawani Shankar (1904) 26 
All. 72 (auction) ; Sarja Kumar v. Thakur 
Prasad (1920) 42 All. 544 ; Raghavachari 
v. V enkatanarayana, A. I. R. (1935) Mad. 
456; Pontuimbala v. Annamalai (1920) 43 
Mad. 372 ; Nawab Azmat AH v. Jawahir 
Singh (1870) 13 M. I. A. 404. 

<«) Lakhmidas v. Jamnadas (1896) 22 Bom. 304 ; 


Fakiraya v. Gadigaya (1902) 26 Bom. 88; 
Nyaunglebin v. Maung , A. I. R. (1928) 
Rang. 266. 

(b) Phagaxvati v. Shafaat Muhammad (1921) 43 

All. 42. 

(c) Timaji v. Rama (1918) 20 Bom. L. R. 175; 

Raghu v. Hartal (1891) 18 Cal. 320 ; Krishna 
Ayyar v. Muthukumarasawmiya (1905) 29 
Mad. 217 ; Abdul Rahim v. Abdul Hussein, 
A. I. R. (1928) Sind 101 ; Hara Kumari v. 
Eastern Mortgage Agency Co. (1908) 7 
C. L. J. 274. 
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the owners of the other portion ( rf ). Failure to keep an account of what the mort- 
gagor himself was doing with his equity of redemption, was not held to be negligence 
or laches. In a recent Calcutta case, while observing that in the latter case there 
being a breach of real duty, the matter possibly might come within the decisions of 
the cases on which the above exception was engrafted, the section as it stands in 
its present form or in the form in which it stood prior to the amendment, did not 
warrant the conclusion that a mortgage by seven persons of their shares in different 
properties shall be treated as seven entirely separate mortgages. The very contrary 
was implied by the section and it was open to the mortgagee to recover the whole 
of his money from any one of these properties, lie being entitled to treat the mortgage 
as one (*). 


S. 82 


Mortgage charge or encumbrance. — The word “encumbrance” in the old 
section lias been substituted by the Amending Act, 20 of 1929, by the words “ mort- 
gage or charge ” as it was pointed out by the Privy Council that “ encumbrance ” 
is a term of wider connotation than “ mortgage ” (/). 


Distribution disturbed. — Priina facie, equality or the imposition of proportionate 
burdens on different properties charged with n debt is equity, but there may be cir- 
ciunstances which disturb the prima facie distribution of the burden and throw it 
wholly on one person, so that where a debtor mortgaged policies of insurance on 
his life with trustees of an insurance company and entered into a personal covenant 
to pay the debt, and subsequently made a voluntary assignment of the policies to 
his wife without referring to the mortgage, and the insurance company, on the death 
of the debtor, paid to the widow only the amount of the policies less the debt and 
interest, it was hold that the testators’ estate was bound to recoup the widow as 
the assignee of the policies of insurance, the moneys seized on by the insurance 
company to pay the debt (<j). Prior to 13th November 1897, Darby depo- 
sited with his bankers certain Dock Warrants and policy of assurance on his 
own life and executed a memorandum of charge and on 13th November 1897 
deposited deeds of certain leasehold premises as security for payment of all moneys 
for the time being owing from him to the bank. He undertook to pay on demand 
such moneys as should actually be due. By deed of assignment dated April 3, 1903, 
out of natural love and affection for his wife, lie assigned unto her the leasehold 
premises for the residue of the term. The deed contained no covenant for title nor 
any reference to the charge of 13th November 1897, nor to the mortgage by deposit 
of title-deeds of the leasehold premises. Darby died in October 1900. It was 
held, that in order to establish a right to a contribution, it was incumbent upon the 
executors to shew that they had an equity to call upon the assignee to contribute 
to the debt which was their debt alone. The debt was the debt of the assignor as 
the charge was created by him, and the charge not being paramount to his own 
title, they as executors were bound to pay it, and that the widow was imder no 
liability to contribute (A). 


Purchaser for value, the subsequent conveyance containing covenant for further 
assurance without reference to mortgage. — A person entitled to an estate, mortgaged 
and afterwards sold an undivided moiety of it to a purchaser by duly executed 
conveyance which made no mention of the mortgage but contained a covenant 


Rama ( l920 > 44 Bom. 223, 226 ; 
621 Al * V ' Daij Natk < 1906 ) 33 Ca!. 613, 

(,) *«<*• a. i. r. 


(/) Faquir Chand v. A six Ahmad (1932) 54 All. 
199, 59 I. A. 106. 

(g) In re Best, Parker v. Best (1924) l Ch. 42. 

(X) In re Darbv's estate , Rendatl v. Darby (1907) 
2 Ch. 465. 
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for further assurance by the vendor with the purchaser. The two moieties after- 
wards devolved on different persons. In a partition action between the owners of 
the two moieties, the unsold moiety was made to bear the mortgage debt (t). In. 
1876 P. mortgaged two properties, the Paper Mills and the reversion to H., for 
securing £6,000. He then raised a sum of £5,000 on both properties by mortgage 
in favour of F. in 1882. In 1884 P. made a third mortgage of the Paper Mills only 
to F. for £2,500. On 30tli October 1885 a deed was executed between F. of the first 
part, P. of the second part and H. of the third part, whereby F. transferred his- 
mortgage debt for £2,500 on the Paper Mills to H. and released the Paper Mills from 
his mortgage for £5,000. Thus H. became first and second mortgagee of the Paper 
Mills as well as first mortgagee of the reversion. P. made subsequent mortgages 
of both the properties. F. foreclosed the mortgages on the reversion subsequent 
to his own and then brought an action to redeem H.’s mortgage on the reversion on 
payment of £6.000. and to have a transfer from him of his first mortgage on the- 
Paper Mills as security for what he had paid. Following Barnes v. Racster , 1 Y & 
C., Ch. 401 and Bugdert v. Bignold, 2 Y & C. Ch. 377, it was held that F. was entitled 
to redeem both properties on payment of £6,000 to H. and the sum paid by him 
must be apportioned between the two properties according to their respective values, 
and that F. was entitled to have a conveyance of reversion absolutely and the 
Paper Mills to be held as security for such part of the money paid as should be ap- 
portioned to that property. For, if F. on redeeming £6,000 should stand as first 
mortgagee on the Paper Mills for that sum and if H. should redeem him in turn by 
paying him off the same sum, H. would then be what he was before, viz., first mort- 
gagee of both the properties for £6,000 liable to be again redeemed by P. on the 
same terms as before, and that there w'ould be perpetual release, each in turn re- 
deeming the other as soon as the other redeemed him. This is absurd and cannot 
therefore be right (j). Where a mortgagor having two funds mortgaged both to 
A, then one to B, then both to C, and B claimed that A should pay himself first 
out of the one on which he B had no charge, C objecting to B’s claim, it was refus- 
ed ( k ). Whether that right arises from a positive charge or by operation of law, in 
the circumstances under w'hich the tw r o funds came into A’s hands, it is a right which 
he can exorcise against both B and C and an equity to an apportionment of A’s 
debt exists between B and C (/)• 

Effect of assignment subject to prior charges. — A mortgagor entitled in reversion 
to funds A and B made three mortgages. Mortgage 1, mortgage 2 of A only, and 
mortgage 3 of A and B. mortgages 1 and 2 were in the form of assignments, the 
mortgagees to receive and to pay the mortgage debts thereout, and then pay the 
surplus to the mortgagor. Mortgage 3 was an assignment of the funds to which 
the mortgagor was entitled under mortgages 1 and 2 after payment of the debts 
thereby secured. Fund A was absorbed in payment of mortgage 1. Held, 
although fund B was not included in mortgage 2, it must be applied in satisfaction 
of that mortgage in full, in priority to mortgage 3 (w). 


In the absence of a contract to the contrary. — These words relate to contracts 
between mortgagor and mortgagee, that certain properties are to be primarily liable 


and others secondarily liable and so forth 


(0 In re Jones Farrington v. Forrester (1893) 

2 Ch. 461 : In re Cooks Mortgage, Lawhedge 
v. Tyndall (1896) 1 Ch. 923. 
ti) Flint v. Howard (1893) 2 Ch. 54. 

(A) Wellesley v. Mornington (Lord) (1869) 17 
W. R. 355. 

(1) Moxon v. Berkeley Mutual Benefit Building 

Society (1890) 59 L. J. Ch. 524. • 


(n). .It is not a contract between tho- 


rn) Re. Mower’s Trusts (1869) L. R. 8 Eq. 110. 
n) Sonaji v. Krishna (1931) 27 Nag. L. R. 258 ; 
Ramabhadrachar v. Srinivasa (1900) 24 
Mad. 85 ; Muthukumaraswaini v. Govinda, 
A. 1. R. (1932) Mad. 218; Ganeshi La! v. 
Char an Stngh (1930) 52 All. 358, 57 I. A. 
189. But see Isri Prasad v. Jogat Prasad, 
(1937) 16 Luck. 557. 
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owners of the equity of redemption. It does not necessarily refer to a contract 
made at the time of the mortgage (o). The liability to contribute rateably may be al- 
tered by the mortgage decree or by a subsequent arrangement between the parties, so 
as to throw the debt primarily on some of the propertiesand secondarily on others (/<)■ 
The word “ collateral ” does not necessarily mean “ secondary ” when the purpose 
is to make both properties subject immediately to the debt and where having regard 
to the tenure of the two properties or some other circumstances, the parties do not 
desire that the titles should be mixed up ( q ). The leading authority on the subjoct 
is the case of Marquis of JJutc v. Ctmynghamc (r). In that case Lord Eldon says. 
“ a man may make a mortgage of two estates in such a way that though the 
encumbrancer may go against both or either, yet if the owner of the equity of 
redemption shall have created in the meantime two different titles to those estates 
so that they shall go to different persons, the estate which was the primary' security 
shall remain the primary- security us between tire persons claiming under that 
mortgagor.” If you can do it by express terms, you can do it by implication or 
by terms which amount to the same tiling as express terms ( s ). In these cases, the 
question is one of construction (/). 

Value for the purposes of contribution.— In estimating, for tie purposes of 
giving effect to a claim for contribution, the respective values of two or more pro- 
perties or the different shares in or parts of such property the subject of the mortgage, 
the time to be regarded is the date of the execution of the original mortgage 
in virtue of which contribution is claimed, it being the date upon which the 
equity of contribution arises. Before the Transfer of Property (Amendment) Act, 
1929, there was a conflict of decisions as to whether the value should be calculated 
at the date of the original mortgage (u) or at the date of the subsequent transfer. 
By the amendment the former rule lias been adopted in view of the decisions of the 
Judicial Committee in a suit for contribution in respect of a decree for mesne profits 
under which all the parties to the suit were liable as judgment debtors, that the 
basis on which contribution should be estimated was the amount of the respective 
shares of tho parties at the date of the decree for mesne profits. In that case a 
distinction was made as some of the parties contributed relatively more largely to 
the earlier payments under the decree, and others to tho later payments, on the ground 
that each payment on account diminished the interest on the decretal amount, 
*nd the benefit of that reduction of interest ought to go in relief of those who made 
the payments and not of thoso who continued in default (r). Where one of the 
properties is subjected to an encumbrance jointly with properties not forming part 
of the security for the mortgage in question, its liability for the debt is to be based 
rateably upon its value after deducting not the whole of the encumbrance, but such 
proportion thereof as is attributable to it rateably with other properties jointly 
811 joct to the encumbrance (tc). Tho Rangoon High Court, in a mortgage of laud 
'er which a house was subsequently erected, adopted the- value of the latter for 
o purpose of contribution (x). 


& 

<«> 

ft 

(f) 


ir A t?", ak , (1905) 7 nom - L - R 191 
i \fandJl t f > , a Ln, a,,d °P adhya v - Go P* Kishtm 
In a M 902) « C. W. N. 583. 

2n’ Ath,l, ‘ AthlU '• Aihill (1880) 16 Cb. D. 

r 75 * 38 E ' R 339 - 

Delta, ht Ltp £ comb (1868 > 7 E< 1- 501 : 
ln,e R o u,uL V ' n au i is (,871) 12 E <»- $40. 

Ch. 1X 583 Dunl °P v - Dunlop (1882) 21 

^ *27*ah V Y T J ,akur Sheo Dayal (1905) 

«**» '■s 1 


O') 

(u) 

(*> 


Pal v. Kandu Lai Neogt (1908) 12 C. \V. N. 
7-45; Gobind v. Kailash (1917) 25 C. L. J. 
354 ; Shankar \. Lata fat (1916) 14 A. L. I. 
713; Bhagtcan Singh v. Mazhar Alt (1914) 
36 All. 272 ; Meghrat v. Krishna (1924) 
46 All. 266. 

Jotindra Mohun Lahin v. Guru Prosunno 
Lahiti (1904) 31 Cal. 597. 31 1. A. 94. 
Faquir Chand v. Aziz Ahmad (1932) 54 All. 
199, 59 I. A. 1U6. 

Nyaunglebin Co-operative Bank v. Maung „ 
A. I. R. ( 1928) Ranp. 266. 
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S. 82 Contribution controlled by marshalling. — The proviso to the section states 

that in case there is a conflict between marshalling and contribution, the former is 
to prevail, that is to say, if in respect of any particular case it is to the advantage 
of a subsequent mortgagee to claim the right of marshalling, whilst it is to the ad- 
vantage of another subsequent mortgagee to claim the right of contribution, the 
right of the mortgagee entitled to marshal is to prevail over the right of the other 
mortgagee. This may be illustrated by an example : — Two properties, X and Y, 
each of the value of Rs. 800, are mortgaged to A for Rs. 1,000. Then X is mortgaged 
to B for Rs. 600 and both to 0 for Rs. 300. Here it is to B’s advantage to marshal, 
for by doing so he can compel A to resort to Y, which is of the value of Rs. 800, and 
then come upon X, which is also of the value of Rs. 800, and out of the value of 
the latter property A can receive the balance of Rs. 200 and leave Rs. 600 for B to 
satisfy his debt, leaving nothing for C. It is, however, to C’s advantage to compel 
contribution, for if that doctrine is applied A would get Rs. 500 out of each property 
leaving Rs. 300 for B, the balance of X and Rs. 300 for C, the balance of Y. so that B 
would get half his mortgage satisfied and C fully satisfied. But this would pre- 
judice B, a prior encumbrancer, but the proviso prevents this, with the result that 
C is left with nothing and B by exercising the right of marshalling is satisfied fully. 


Statutory charge. — The provisions of section 82 read with section 100 clearly 
give rise to a charge against such portions of the mortgaged property as have not 
discharged their proportionate share of the liability (t/). This view is supported 
by the decision of a Full Bench of the Allahabad High Court (z). Though an earlier 
decision of the same Court (a) has held that one of two or more mortgagors whose 
portion has boon sold and has fetched a price in excess of his liability to contribute 
but has not discharged the entire debt, cannot claim contribution, a decision which 
was explained in a later case (6) as meaning that the claim could not be enforced 
until the entire mortgage debt had been satisfied. It is perfectly immaterial 
whether the party seeking contribution made the payment voluntarily or involun- 
tarily (c). A mortgagor of a one-third interest in the mortgaged property with the 
leave of the Court after the mortgage decree, sold the mortgaged property and paid 
the mortgage debt. His co-owner refused to give up possession alleging that the 
sale, though with the leave of the Court, did not bind his share. His contention 
was uphold but the Court declared that the purchaser had a charge on the property 
in possession of the co-owner to the extent of his share of the mortgage debt, on the 
ground that the mortgage debt having been paid off out of the purchase-money by 
one of the mortgagors who satisfied the decree, he became entitled to rateable 
distribution from the co-judgment debtor on whose property he had a lien whioh 
passed to the purchaser as soon as it came into existence under section 43 of the 
Transfor of Property Act (d). A suit to enforce contribution is governed by article 
132 of the Limitation Act (c) nnd must be instituted within 12 years from the date 
of confirmation of the sale (/). A third party redeeming the mortgage with tho 
knowledge and consent of tho mortgagor is entitled to hold the mortgaged property 
as lienor and tho mortgagor cannot recover it from him without paying the 


(y) Muhammad Mian v. liharal Singh, A. I. R. 
(1930) Oudh 260. 

(i) Uhugwan Das v. Karam Husain (1911) 33 
All. 708. 

(a) /bn Hasan v. Hrijbliuhhan (1904) 26 All. 407. 

(b) Atuhammad Yahiya v. Rashidud-din (1909) 

31 All. 65. 


(r) Raja of I'isianagaram \. Selrucharla (1903) 
26 Mad. 686. 

W Danappa v. Yamnappa (1902) 26 Horn. 379; 

Siila Din v. Sheo Prasad (1882) 4 All. 58. 

(<) Hhagwandas Das v. Hari Dtbi (1904) 26 All. 
227. 

If) Ibn Husain v. Ramdai (1890) 12 All. 110. 
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Amount ( g ). Such a lien is alive for 12 years under article 132 of the Limitation Act, 
on the expiration of which period, the lien comes to an end and the possession of the 
lienor becomes that of a person holding without any right and after the lapse of 
12 years his title is perfected by adverse possession (ft). But when the amount of 
mortgagee’s decree is paid by one of several representatives of a deceased mortgagor, 
he does not thereby acquire a charge. Such a case is not within the provisions of 
sections 82 and 95 of the Transfer of Property Act (/). No question of contribution 
arises as between the mortgagee and a person who is a representative of the mort- 
gagor and not a transferee from the mortgagor (j). A purchaser of one of two 
properties mortgaged, has a charge, upon satisfying the mortgage decree, for such 
sum as the purchaser of the other property is liable for (k). This was the state of 
the law anterior to the Amending Act. 20 of 1929. Now the more extensivo right 
of subrogation conferred by section 92 would prevail in most of these cases chiefly 
in the case of a redeeming co-mortgagor. 

Contribution being an equitable right can be resisted on equitable grounds — 
Where contribution is ordered between different properties, each of them should 
be so placed as if it had contributed its proper proportion at the time at which it 
ought to have done so. The owners of shares in X and ^ having mortgaged them, 
sold tho properties to the plaintiffs who retained the amount due to the mortgagee 
and undertook to pay tho same. Subsequently, instead of paying the moneys in 
discharge of the mortgage they paid a part of it to tho vendors, who agreed to pay 
the same to the mortgagee, the plaintiffs agreeing to pay the balance, the greater 
part of the debt. Thereafter the shares in Y were sold “ free from encumbrances ” 
to tho defendants. Neither the vendors nor tho plaintiffs paid the mortgage! 1 ' who 
obtained a decree for sale and parts of X and Y were proclaimed for sale. Plain- 
tiffs paid up tho amount and sued for contribution. Hero the shares purchased 

tho plaintiffs and defendants were originally bound to contribute to the 
mortgage debts. But after tho purchase by the plaintiffs it was not the intention 
of any of tho parties that the shares in X and Y should contribute rnteably to the 
mortgage debts and the defendants were therefore entitled to hold the property Y 
free from liability to contribute. The plaintiffs were supplied with funds to pay the 
debts and no question of contribution w’ould have arisen if they had done so. The 
fact that plaintiffs made payment at a later time under a threatened salo made no 
difference in tho rights of the parties (/). A decree for sale having been passed and 
the mortgaged property sold, one of several mortgagors paid the decree-holder and 
got the sale set aside. His claim for contribution in a suit against the others was 
allowed on the ground that tho others who had kept the property wero bound in 
equity to pay their share although they were not liable under section 69 of the 
Contract Act as the payment was not made to prevent the sale. The amount was 
declared a charge on the shares of the others (m). 


Contribution not allowed in execution proceedings. — A mortgagee having pur- 
chased the equity of redemption in a part of tho mortgage property previously , 


(*• SawiWiu bin Hanmanta v. Nama bin Narayan 
(1911) 35 Bom. 438 : Loma Gomaji v. Visva- 
n*th Amril (1894) 18 Bom. 86: Mahomed 
^ ham tool Shewukram (1874) 14 Bong. 

(h\ , L R-226,2 I. A. 7. 

fTnVl*, * >,n Waumanla v. Kama bin Narayan 

(i> v* 18 '!) 35 Bom. 438. 

i i !\awab Jahan Ara v. Mina Shuiauddin liukhl 
linhadur (1905) fi C. \V. N. 865 


(!) Chaubi lieneih v. Puttam Singh, A. 1. R. 
(1924) All. 929. 

(*) Sirajuti-din v. Siraj-uddin (1905) 2 All. 
L. J. 698. 

(/) Muhammad Abbas v. Muhammad Hamid 
(1912) 9 A. L. 1. 499. . . „ , , 

(m) Sri Maharaja Parbhu Karatn Singh Bahdur 
v. liahu Beni Sxngh (1910) 14 C. \V. N. 361. 


S. 82 



700 


THE TRANSFER OF PROPERTY ACT. [CHAP. IV. 

Sg. 82-83 applied subsequently to enforce his decree against the remaining mortgaged pro- 
perties without bringing the property purchased in the hotchpot and without 
making all the persons interested in the said properties parties. On objections being 
taken that the decree-holder was not entitled to do so, and that even if he could do 
so, the decretal amount in the suit to be recovered should be apportioned between 
the properties purchased by him and the remaining properties, it was held that the 
decree-holder was entitled to execute his decree against any of his mortgaged pro- 
perties and the question of apportionment must be tried and disposed of in a separate 
litigation and could not be properly considered and decided in execution proceed- 
ings (n). 

Contribution excluded. — From the foregoing commentaries on this section it 
will be observed that the rule enunciated in this section does not apply in the 
following cases : — 

(1) When it conflicts with marshalling 

(2) between mortgagee and the representative of the mortgagor 

(3) when there is a contract between the parties to the contrary 

(4) in execution proceedings 

(5) on partial redemption 

(6) when property is subject to three mortgages and is sold under decrees of 
two, it is not liable to contribute to the third mortgage 

(7) when the mortgagee has lost his remedy through negligence, against the 
owners of the other portion 

(8) when the burden is disturbed. 


Deposit in Court . 

83. At any time after the principal money payable 

Power ,0 deposit in in ™ s P ect °f an V mortgage has become due 
m°o u ng ag ? loney duc on an< * before a suit for redemption of the 

mortgaged property is barred, the mort- 
gagor, or any other person entitled to institute such suit, 
may deposit, in any Court in which he might have instituted 
such suit, to the account of the mortgagee, the amount 
remaining due on the mortgage. 

The Court shall thereupon cause written notice of the 

deposit to be served on the mortgagee, 

posited by mortgagor dc - and the mortgagee may, on presenting a 

petition (verified in manner prescribed by 
law for the verification of plaints) stating the amount then 
due on the mortgage, and his willingness to accept the 
money so deposited in full discharge of such amount, and 
on depositing in the same Court the mortgage- deed 
and all documents in his possession or power relating to the 


(n) Amir Chatui v. Bukshi Sluo Pershad Singh (1907) 34 Cal. 13. 
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mortgaged property apply for and receive the money, and 
the mortgage-deed and all such other documents so deposited 
shall be delivered to the mortgagor or such other person 
as aforesaid. 


Where the mortgagee is in possession of the mortgaged 
property , the Court shall , before paying to him the amounts 
so deposited , direct him to deliver possession thereof to the 
mortgagor and at the cost of the mortgagor either to re-transfer 
the mortgaged property to the mortgagor or to such third 
person as the mortgagor may direct or to execute and (where 
the mortgage has been effected by a registered instrument) 
have registered an acknowledgment in writing that any right 
in derogation of the mortgagor' s interest transferred to the 
mortgagee has been extinguished. 

Amendments to the section : 


(a) for the words “ lias become payable ” the words “ payable in respect of 
any mortgage has become duo ” have been substituted. 

(b) for the words “ if then in his possession or power ” the words “ and all 
documents in his possession or power relat ing to the mortgaged property ” 
have been substituted ; 

(c) after the word “ mortgage deed,” where it occurs for the second time the 
words “ and all such other documents ” have been inserted : 

(d) Paragraph 3 has been newly added. 

Summary redemption. — In addition to the other remedies open for redemption 
this section provides a summary procedure. The section is a survival of the Bengal 
Regulations, I of 1798 and XVII of 1806 which have boon repealed. Deposit under 
this section is in effect the same as a valid tender and its withdrawal by the mort- 
gagee discharges the mortgage. The above remedies are roferred to in the case 
below (o). 


Sum to be deposited. — The rule requires the amount remaining due on the 
mortgage to be deposited. This includes not only principal and interest but other 
charges which the mortgagee is entitled to add to tlio mortgage debt under section 
(p). In other words, the mortgagor must deposit the prico of redemption, 
o interest is to be deposited when in a usufructuary mortgage the prolits discharge 
6 forest (#). Nor is the amount to bo calculated in accordance with the penal 
provisions of the bond (r). A deposit is not sufficient which does not include interest 
m respect of which the mortgagee has obtained a decree (s). Similarly, a deposit 
-°t sufficient when it does not include interest for the day of deposit (/). Cost 
ig ation must bo includod, as the mortgagee is entitled to tack the same to the 
(o) 


5>) I A < Hatir g a V ' Dihari Lal (1921) 43 All. 95. 

73 All Z V - Dur Na,ap A,i U,gum (l 


(1890) 


<r) v - ^ambini {\Q29) 33 C. W. N. 279. 

nLT 1 ro G fP a, “ Patil, A. I. R. (1932) 
tami Markatulan v. Periya- 

•amt (1916) 39 Mad. 579; Tarachand v. 


Narayatt M922) 18 Nag. L. R. 47. 

(j) Haranchal Singh v. Jawahir Singh (1888) 16 
Cal. 307. P.C. 

(f) Su£6ai Govindan v. Palani (1916) 30 M. L. J. 
607 ; Raghub v. Bhobni (1903) 8 C. W. N. 
216 contra . 
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mortgage debt (u). A deposit in excess of the amount due is valid (v). But a 
deficiency, however small, vitiates the deposit (w). It may be validated by deposit 
of the balance, whereupon the consequences mentioned in the section ensue ( x ). 

Revenue paid by the mortgagee. — For the purpose of testing the sufficiency 
of the tender, Government revenue paid by the mortgagee and interest thereon 
should be added to the mortgage debt, for the mortgagee is entitled to add the same 
for the purpose of ascertaining his total dues under his mortgage (y). But if the 
mortgagee accepts the deposit which does not include the revenue paid by him, his 
claim to the mortgage property fails (2) and his only remedy is to bring a simple 
money suit (o). 

Premature tender. — The power to deposit in Court given to the mortgagor 
is after due date. A consent decree entitled the mortgagee to take possession in 
default of payment of certain instalments provided thereby. The mortgagor 
tendered money in Court under section 83, but the mortgagee took possession of 
the property notwithstanding the tender and the mortgagor sued for possession and 
mesne profits. It was held that as the tender was premature under section 83, he 
was not liable to accoimt for mesne profits (6). The right and liabilities of the 
parties depend upon the terms of the instrument as controlled by the Act (c). 

Deposits in two instalments. — There is nothing either in section 83 or 84 which 
prohibits the deposit on two days. When the amount first tendered into Court 
was found to be insufficient and the debtor paid the balance on a subsequent day, 
both of which payments became known to the mortgagee, the deposit was valid (d). 


Stage of deposit. — The deposit must be made before a suit founded on the 
mortgage is instituted (e), and this rule is independent of the mortgagor’s knowledge 
of the institution of such a suit (/). Nor can the mortgagor avail himself of the rule 
in the section when the mortgagee has filed a suit in ignorance of the deposit (<7). 
There is nothing to prevent a mortgagor whose time for making the deposit has 
been allowed to pass, to proceed to deposit under Order 24, rule 1 of the Code of 
Civil Procedure, 1908 ( h ). No deposit can be made if the suit for redemption is 
barred, for at the time of deposit, he must have a valid right to redeem and he 
must not redeem contrary to the terms of his contract (t). 

Nature of the deposit. — The deposit must be unconditional. A deposit 
accompanied with the condition that it should not be paid unless the mortgagee 
producod certain deeds, is not in compliance with the section (j). But a deposit 
accompanied by a claim to a registered receipt to which the mortgagee agrees and 
to the return of the title-deeds does not render it conditional {lc). 


(u) Nadir shew v. Shirinbai (1923) 25 Bom. L. R. 
839. 

(w) Subramania v. N arayanasuami (1918) 34 
M. L. j. 439; Rajah Baikunth v. Binodi 
Behari (1919) 29 C. L. J. 256 ; Subba Rao 
v. Sarvarayudu, A. I. R. (1923) Mad. 533. 

( w ) Debi Prasad v. Kedar Singh (1921) 19 A. L. J. 
582; Subbai Goundan v. Palani (1916) 30 
M. L. j. 607. But sec Ramrao v. Gopala 

Paiil, A. I. R. (1932) Nag. 169. 

(*) Deo Dat v. Ram Autar (1886) 8 A11. 502; 
liar Dayal v. Pirthi Singh (1910) 32 AH. 
142. 

(y) Shub Chandra v. Lachmi Narain (1929) 51 
All. 686, 56 I. A. 339. > 

(i) Anandi Ram v. Dur Najap Ali Begum (1891) 
13 All. 195. 

(a) Anandi Ram v. Dur Najap Ali Begum (1891) 
13 All. 195: Lachman Singh v. Sahq Ram 
(1886) 8 All. 384; Parsotam Das v. Jaijit 
Singh (1887) 11 Bom.SP. 


( b ) Ram Sonji v. Krishnaji (1902) 26 Bom. 312. 

(c) Muhammad Sher Khan v. Rajah Seth Swami 

(1922) 44 All. 185, 49 I. A. 60. 

(<f) Raghub Pruste v. Bhobui Sahoo (1904) 8 
C. \V. N. 216 ; Deo Dat v. Ram Autar 
(1886) 8 AH. 502; Har Dayal v. Pirthi 
Singh (1910) 32 All. 142. 

(«) Brij Gopal v. Mt. Masuda, A. I. R (1935) 
Oudh 93. 

(/) Thiagaraja v. Ramaswami (1918) 35 M. L. J. 
605. 

(g) Sitaramayya v. V enkatramanna (1888) 11 
Mad. 371. 

(A) Shib Chandra v. Lachmi Narain (1929) 51 
All. 686, 56 I. A. 339 ; Brij Gopal v. Mt. 
Masuda, A. I. R. (1935) Oudh 93. 

(0 Bagya Sao v. Narasinga (1911) 10 M. L. T. 

(») Nanu v. Manchu (1891) 14 Mad. 49. 

(A) Kora Nayar v. Ramappa (1894) 17 Mad. 267. 



sec. 83.] 


EFFECT. 


703 


Effect of deposit. — The right of deposit under this section is co-extensive with 
the right to institute a suit for redemption (/). A deposit under section 83 does nut 
terminate the relationship of mortgagor and mortgagee unless and until it is accepted 
by the mortgagee. If the deposit be refused, the dissatisfied mortgagor may enforce 
his legal rights by a suit and until then the mortgage subsists (//»). The mortgagee is 
not a trespasser and continues liable to account under clause (i) of section 7 of the 
Act (n), while the mortgagor is entitled to mesne profits (o). Money deposited in 
Court under the section does not become the mortgagee’s property, unless he has 
complied with the conditions proscribed under the section as a condition precedent 
to his drawing the money out of Court. Till the conditions are fulfilled it is not 
liable to be attached by the creditor of the mortgagee. These conditions are that 
he should put in a verified petition stating his willingness to accept the money so 
deposited in full discharge of what is duo to him and deposit the mortgago deed in 
Court (/>). 


Payment must be made to the credit of the mortgagee. — Under section 83 of 
the Transfer of Property Act, it is necessary for the tender to bo valid that it must 
be made to the credit of the mortgagee and not to that of mortgagee and another. 
A mortgagee suing to enforce his claim in spite of the deposit, cannot claim interest 
from that date (9). Ordinarily it is the duty of tho mortgagor to determine the 
real mortgagee and deposit the amount to his credit (r). A mortgagor who makes 
a payment in contravention to the above provisions would not be entitled to the 
benefit of sections 83 and 84, as such a deposit prevents tho person entitled from 
withdrawing the mortgage-money (.•?). Such money deposited in Court for payment 
to the mortgagee, becomes his property only on the mortgagee complying with the 
conditions necessary for withdrawing the money out. of Court, so that the amount 
is not liable to be attached by the creditor of the mortgagee, unless he has expressed 
his willingness to accept tho money so deposited in full disclmrgo and has deposited 
tho mortgage deed and othor documents in Court (/). But until then, money belongs 
to the mortgagor, and the mortgagee’s creditors cannot be allowed to attach (u). 
According to section 59A “ mortgagee ” in section 83 includes legal representatives 
ond assigns of the mortgagee. A sub-mortgagee is an assign and a deposit of money 
payable both to the legal representative and the sub-mortgagee is a proper deposit (v). 
A dispute among the heirs of tho mortgagee does not affect the validity of the deposit 
and interest will cease to run from the date of tho deposit {w). When there is a 
dispute amongst co-mortgagees, tho mortgagor can deposit tho money in Court for 
payment to the person the Court may determine ( x ). So also whore there are two 
seta of claimants (t/). 


(0 Subba Rao v. Sarvarayudu (1924) 47 Mac 

(m) Ahmad Ullah v. Abdul Rahim (1923) 45 
592 ; Dalasidhantam v. Perumal (1914 

w M -,V' J 475 - 

11 MV 0 v. Maung Hla Du, A. I. K. (1 

* 3 ’ Rukhiminibai v. i'enk, 
Bom. 527 ; Satyabadi v. Har, 
l*\ a (l9 P 6) 34 Cal- 223. 

' Ay Za\i tt \ Markondan v. Periyasami (1 
39 Mad. 579 ; Nagathal v. Arumugam P 
A. I. R. (1923) Mad. 354 ; Thcravaya li 

M„lL- enk ?} acha,am ( 19l6 > 40 Mad- 804. 
vpj Mrthiar Mira Taraga v. Ahmatii (1906 

Mono* o ? 2 ’ Dal s * n S h v. Pitam i 
r„\ n i l 9 °3) 25 All. 179. 

' Mohan Rai v. Sofia K unwar (1 

46 All 179 ; Ganeshi Lai v. Rohm (1 


50 All. 655; Madhavi Amma v. Kunhi 
Paihumma (1899) 23 Mad. 510. 

(r) Narayan Sahu v. Kishun Sahu, A. I. R. ( 1 934) 

Bat. 622. 

(s) Madhavi Amma v. Kunhi Pathumma (19»>0) 

23 Mad. 510. 

(/) Mothiar Mira Taragan v. Ahmathi AHmtJ 
(1906) 29 Mad. 232. 

(u) Dai Singh v. Pitam Singh (1904) 26 All. 179. 

(v) Subba Rao v. Ponnammai Nadathi, A. I. R. 

(1924) Mad. 453. 

( w ) Baluswamy Aiyer v. Krishnaswamy Aiyer , 

A. I. R. (1924) Mad. 559; Nagathal v. 
Arumugham PUIat , A. I. K. (1923) Mad. 354. 

(x) Vasava Menon v. Kelu Achan, A. I. R. (1926) 

Mad. 1087. 

(>•) Thevaraya Reddy v. V enkalachalam (1917). 
40 Mad. 804. 
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Dispute as to the legal representative. — If the mortgagee be dead and disputes 
arise between persons as to who is his legal representative, the mortgagor should 
deposit the money in Court under section 83, and he would then be entitled to the 
possession of the mortgaged property. The fact that the amount was paid by the 
Court to the claimant with the worst title, will not affect the rights of the mort- 
gagor (2). In such cases the mortgagor is entitled to mesne profits (o). 

Minor mortgagee. — A mortgage of the 25th of October 1898 stipulated for 
redemption on payment of interest upto 25th October 1900. On the 12th of October 
the mortgagor deposited the money into Court, but the mortgagee being a minor, 
a guardian had to be appointed to receive the notice of deposit and take the deposit 
out of Court. On the 18th November 1899 the minor’s mother was appointed 
guardian, but she refused to accept the money as it did not include interest subse- 
quent to the 25tli October 1899. The mortgagor filed a suit to redeem. It was 
held that the deposit was not sufficient under section 83, as the mortgagor had not 
done all that had to be done by him, until ho procured the appointment of a guar- 
dian (6). Hence in the case of a minor mortgagee, till the appointment of a guardian 
interest will not cease to run. In the event, however, of the amount deposited 
falling short by reason of delay caused by such proceedings, the mortgagor may make 
the additional deposit (c). So also where a minor mortgagee is joined with a major 
mortgagee (d). Service of notice on the father of the minor by affixing it to the 
door, will not bind the minor, but where money is advanced by the manager of the 
family out of family funds, though the mortgagee bo a minor, tender to the manager 
is sufficient (c). Nor will substituted service discharge the mortgagor’s liability to 
see to the appointment of a proper guardian (/). 


On any other person entitled. — Besides the mortgagor any of the persons 
entitled to redeem under section 91 may make the deposit required by the section. 
But a person under a contract to purchase has no right to redeem ( g ). Want of 
registration of the conveyance was no bar to the equitable relief and the purchaser 
was allowed the benefit of the section when he had undertaken to discharge the 

liability (70- 


Withdrawal of deposit by mortgagee. — On receipt of the written notice of 
deposit tho mortgagee, on petition stating the amount due, his willingness to accept 
in full discharge, and on depositing into Court the mortgage deed and documents 
relating to tho mortgaged property, may apply for and receive the moneys. The 
petition should be verified as a plaint. On such withdrawal tho debt is discharged. 
A deposit once rofusod is no longer available to the mortgagee (t). When onco the 
mortgagor has deposited the money into Court, ho cannot object to the mortgagee 
withdrawing it. When tho mortgagee refuses to accept the deposit made in Court, 
it is for the mortgagor to institute a suit to enforce his rights. Till then the mort- 
gage subsists (7). If the mortgagee is improperly prevented from withdrawing the 
moneys deposited, interest will not ceaso to run (k). If the mortgagee disputes 


(t) Ram Sumran v. Shaibtada Btjt Partap Narasn 
Singh (1885) All. W. N. 328. 

(a) Nagathal v. Arumugham Pillat, A. 1. R. (1923) 
Mad. 354; 7 hevaraya Reddy v. Venkata- 
chalam (1916) 40 Mad. 804. 
b) Pandueang v. A tahadaji (1903) 27 Doin. 23. 
r) Gokul Kalwar v. Chandar Sekhar (1926) 48 
All. 611; Kanni Lai v. Indarpal Singh 
(1923) 45 All. 273. 

(d) Appa Rai v. Somer, A. I. R. (1925) Mad. 

<#) Sheo Saran Chaudhri v. Ram Logan Das 
(1922) 44 All. 64. 


(f) A/I. Phool Kuer v. Rewari Singh, A. I. R. 

(1930) All. 609. 

(g) Mayappa v. Kolandaivelu, A. I. R. (1926) 

Mad. 597. 

(h) Jagdeo Sahu v. Mahabir Prasad, A. I. R. 

(1934) Tat. 127. 

(0 A/I. Ratna Koer v. A/I. Nanhaki, A. I. R. 
(1924) Pat. 41. 

(/) Ahmadullah v. Abdul Rahim (1923) 45 All. 
592. 

(A) Subba Rao Garu v. Sri Balatu Buchi, A. I. R. 
(1923) Mad. 533. 
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sufficiency of tlio deposit but his agent thereafter withdraws the amount out of the 
Court and applies it to his use, the deposit would be doomed to be in full discharge 
and the onus of proving that the agent acted under such conditions and the statu- 
tory result did not follow from his act, would be on the mortgagee (/). Acceptance 
by a prior mortgagee of a deposit made by a subsequent mortgagee, precludes him 
from denying the validity of the subsequent mortgage (m). Withdrawal pending 
appeal is no bar to its prosecution (n). 

• 

Court. — The Court in which the deposit is made under the section must be 
the one in which a suit for redemption could he instituted under section 18 of the 
Code of Civil Procedure, 1908. As to the jurisdiction of the Court in such matters, 
it only extends to the mortgagee applying and receiving the money upon terms of 
depositing the mortgage deed and other documents relating to the property and 
when he is in possession of the property, delivering possession thereof to the mort- 
gagor and executing the relative reconveyance. But if the deposit leads to any 
dispute between the parties ranged on either side or amongst themselves, the Court 
is not competent to determine any such issue. All that the section enacts is that 
the mortgagee on presenting a petition verified in the maimer prescribed for a plaint, 
stating the amount due and his willingness to accept the money in full discharge 
of the amount and on depositing the necessary documents in compliance with the 
provisions of the section, is entitled to receive the moneys. If there is any dispute 
between the parties, it must be roforred to a suit (o). A mortgagee rejecting a 
tender does it at his own risk and in an action for redemption, the Court may either 
refuse him his costs or order him to pay costs of the mortgagor (/>). A mortgagor 
cannot get a decree for redemption, except, by tendering the amount of the mortgage - 
nioney (g). A tender by one or more of several mortgagors is not valid, unless made 
by all the mortgagors jointly or on behalf of the rest with their concurrence (r). 
Where in a suit for redemption, the mortgagor succeeds and pays into Court the 
amount decreed within the time limited by the decree, the mortgagor does not lose 
his right to possession of the mortgaged property by reason of his subsequently 
attaching and withdrawing from the Court a portion of the sum so paid into Court 
by him, in execution of that very decree for costs of the suit or otherwise (s). A 
mortgagor who has liberty to redeem at the end of the second year on payment 
of the principal and interest, is not entitled to a decree for redemption in a suit 
brought after the close of the second year, on proof that in the first half of the second 
year, the principal money was deposited in Court and that for interest for both 
years, decrees have been obtained by the mortgagee against him before his suit was 

instituted (f). 


Second appeal. — Neither the sufficiency of the tender nor whether the mort- 
gagor kept the monoy dead, can be raised for the first time in second appeal (u). 


Mode of service. — The mode ol" service of notice of deposit under this section 
is as provided in the proviso to section 102. 


0) Ramchandra Munvai v. Rani Kcshobate 
,, .. Kutnari (19U9) 36 Cal. 840, 36 I. A. 85. 

” ’“"fAra v. Shadi Ram (1904) 1 A. L. J. 590. 
-’“ooa v. Sarvarayudu (1924) 47 Mad. 7, 21. 

A hmad-ullah v. Abdul Rahim (1923) 45 All. 
592; BalbhadJai v. Bit to (1929) 51 All. 
15^* 7 hevaraya v. Venkalachalam (1917) 
40 Mad. 804. 

v * Diliar J«nZ (1899) 1 Bom. L. R. 


* q ) Joy Gobitui Roy \. Bandhu Singh (1872) 17 
W. R. 342. 

(r) Ram Baksh Singh v. Mohan Ram Lai Doss 

(1874) 21 \V. R. 428. 

(s) Parmana nd v. l^okman Doss (1905) 27 All. 

392. 

(/) Heicancahal Singh v. Jawahir Singh (1889) 
18 Cal. 307 P C. 

(u> Jag Sahu v. Ml. Ram Sakhi (1922) 1 Pat. 350. 
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S. 84 84. When the mortgagor or such other person as 

aforesaid has tendered or deposited in Court 

Cessation of interest. ,i . . . i 

under section 83 the amoimt remaining due 
on the mortgage, interest on the principal money shall cease 
from the date of the tender or in the case of a deposit , 
where no previous tender of such amount has been made 
as soon as the mortgagor or such other person as aforesaid 
has done all that has to be done by him to enable the 
mortgagee to take such amount out of Court, and the 
notice required by section 83 has been served on the mortgagee : 


Provided that , where the mortgagor has deposited such 
amount without having made a previous tender thereof and 
has subsequently withdrawn the same or any part thereof 9 
interest on the principal money shall be payable from the 
date of such withdrawal. 

Nothing in this section or in section 83 shall be deemed 
to deprive the mortgagee of his right to interest when there 
exists a contract that he shall be entitled to a reasonable 
notice before payment or tender of the mortgage-money 
and such notice has not been given before the making of the 
tender or deposit , as the case may be. 

Insertions. — By the Amending Act, 20 of 1929, the following insertions have 
been made : — (1) In paragraph 1 the words “or in the case of a deposit where no 
previous tender of such amount has been made ” and the words “ and the notice 
required by section 83 has been served on the mortgagee.” (2) Paragraph 2 is 
new. (3) In the third paragraph the last words “ and such notice has not been 
given before the making of the tender or deposit, as the case may be ” are new. 

Requisites for cessation of interest. — In order to stop the running of interest : 

(a) The mortgagor or person referred to in section 83 

(b) must tender, as required by section 60, or deposit, as in section 83 provided, 

(c) and do all that has to be done by him to enable the mortgagee to take such 
amount out of Court 

(d) and the notice required by section 83 must be served on the mortgagee. 

Cessation of interest. — In case of tender, continued readiness to pay is necessary 
for cessation of interest. Seotion 84 presupposes continuance of the deposit to 
justify the claim for cessation of interest, so that if the mortgagor withdraws the 
amount deposited in Court, he will not be entitled to this benefit (u). If the amount 
deposited be insufficient, the mortgagee will be entitled to interest (u>). But it will 
cease to run if the mortgagee appears and refuses to take the money deposited, 
though it bo afterwards withdrawn by the mortgagor, as also when the mortgagor 

tv) Krishttaswamy v. Thippay Ramasamy (1011) (u») Bataram v. Nanuram (1887) 1 C. P. L. R. 

9M. L.T. 131. 154. 
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has done all he could to enable the mortgagee to withdraw the amount, in which y, 4 . 

case the mortgagor is entitled to mesne profits (x). 

Tendered or deposited. — The section deals with cessation of interest both in 
case of tender out of Court and with deposit or what is equivalent to tender in Court 
under section 83. The word “ tendered ” in the section refers to the tender con- 
templated in section 60 while the word “ deposited ” relates to the deposit under 
section 83. 

Interest on the principal money. — These words must give rise to questions as 
to what is the sum on which interest ceases. Section 60 refers to tender of the 
“ mortgage-money ” while section 83 refers to “ the amount remaining due on the 
mortgage.” These sections, it is submitted, make no distinction as to the sum to 
be deposited ; while the present section refers to cessation of interest only “ on the 
principal money,” a valid deposit includes other sums bearing interest besides the 
principal money. 

Previous tender. — These words refer to a tender out of Court. Though such 
a valid tender has the same effect, it is open to the mortgagor to deposit the amount 
m Court after previous tender out of Court refused by the mortgagee. In such a 
case, interest ceases not from the date of deposit but from the date of tender. 

Notice before payment or tender. — The exception in the third paragraph is 
to give the mortgagee time to save him from loss of interest by reason of his moneys 
being uninvested (*/). A similar provision is made in section 60. The time limited 
>n Bombay mortgages is usually three months from date of service of notice. With 
this may be compared the provision in clause ( 2 ) sub-clause (a) of section 69. 

Service of notice. — Prior to the Amending Act, 20 of 1929, it was regarded as 

a duty of the Court to serve notice of the deposit unless the mortgagee had knowledge. 

The amendment casts the duty on the mortgagor to cause written notice to bo served 

bv the Court in accordance with sections 102 and 103 or rules made thereunder, 

wliich also deal with service of tender or notice under circumstances therein enu- 
merated. 

Withdrawal by mortgagor. — Money deposited by a mortgagor muler section 83. 
when withdrawn by mortgagor by reason of dispute as to the title of the legal 
representative of mortgagee or otherwise, has no effect as to cessation of interest. 

In order that interest should cease to rim, the mortgagor should leave the deposit 
m Court ( 2 ). It is, however, otherwise in case of a withdrawal of deposit preceded 
by a valid tender, for in the latter case, it is not the deposit in Court but the tender 
which suspends the interest. 


Suits for Foreclosure , Sale or Redemption (a). 


85. (Parties to suits for foreclosure, sale or redernp- 
* 011 .) Repealed by the Code of Civil Procedure, 190S 
(Act V of 1908), s. 156, and Schedule V. 


<*) N, 


PiUai ’ A. I. R- (is 

, , ir Kam v *■ > 

y) M 9 SW v - Sh ”i>'bai (1923) 25 Bom. L. 
(*) Thrvaraya Reddy v. Venkatachalam (1917) 


Mad. 804 ; Krishnasami CheUiar v. Rama - 
sami Chtttiar (1912) 35 Mad. 44. 

(a) For the repealed provisions, as re-enacted, 
see Act 5 of 190S, Schedule 1, Order 
XXXIV. 
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Foreclosure and Sale (b). 

(86 to 90) Repealed by the Code of Civil Procedure, 
1908 (Act V of 1908), s. 156 and Schedule V. 

Redemption. 

9 1 . Besides the mortgagor, any of the following persons 
, mav redeem, or institute a suit for redemp- 

Persons who may sue V 7 , 7 

for redemption. tion of , the mortgaged property, namely : — 

(a) any person ( other than the mortgagee of the interest 
sought to be redeemed) who has any interest in, or 
charge upon , the property mortgaged or in or upon 
the right to redeem the same ; 

(b) any surety for the payment of the ynortgage-d ebt or 
any part thereof ; or 

(c) any creditor of the mortgagor who has in a suit for 
the administration of his estate obtained a decree 
/or sale of the mortgaged property. 

The old section. — Besides the mortgagor, any of the following persons may 
redeem, or institute a suit for redemption of, the mortgaged property : — 

(a) any person (other than the mortgagee of the interest sought to be 
redeemed) having any interest in or charge upon the property ; 

(b) any person having any interest in or charge upon, the right to redeem the 
property ; 

(c) any surety for the payment of the mortgage-debt or any part thereof ; 

(d) the guardian of the property of a minor mortgagor on behalf of such minor ; 

(e) the committee or other legal ourator of a lunatic or idiot mortgagor on 
behalf of such lunatic or idiot ; 

(f) the judgment-creditor of the mortgagor, when he has obtained execution 
by attachment of the mortgagor’s interest in the property; 

(g) a creditor of the mortgagor who has, in a suit for the administration of his 
estate, obtained a decree for sale of the mortgaged property. 

Analysis of the section. — Besides the mortgagor, the following persons may : 

(a) redeem or 

(b) institute a suit for redemption 

I. Person (other than the mortgagee who is to be redeemed) who has : 

(i) an interest in or 

(ii) charge upon tho property mortgaged or 

(iii) an interest in or 

(iv) charge upon the right to redeem tho same 

(b) For the repealed provisions, as re-enacted, see Act 5 of 1908. Schedule 1, Order XXXIV. 
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II. Surety for whole or part of the mortgage debt 

III. Creditor of the mortgagor who 

(a) has in a suit for administration of hie estate 

(b) obtained a decree for sale of the mortgaged property. 

Changes in the section. — By the Transfer of Property Amendment Act the 
following changes have been made in this section. The first part is retained as it 
originally stood. Clauses (a) and (b) have been combined. Clauses (c) and (g) 
have been retained. Clauses (d) and (e) have been omitted as being superfluous and 
clause (f) has been omitted inasmuch as it originally stood, it gave an attaching 
creditor a right to redeem although an attachment created no charge or interest 

in the property attached. 


Clause ( a ) : Persons who may Redeem. 

Besides the mortgagor.— For the right of the mortgagor to redeem, see com- 
mentaries on section 60. 

Who may sue for redemption.— This section enumerates those who besides 
the mortgagor are entitled to redeem or institute a suit for redemption. The mort- 
gagor is entitled, under section 60 of tho Act, to redeem. The right to redeem can 
only exist- in such persons as are reached and bound by the contract, so that where 
a person interested in a mortgaged property repudiates the mortgage, he cannot 
redeem (c). The words in section 91, “ any person having any interest in or charge 
upon the property ” mean any person having on interest in or charge upon the 
property which is affected by the mortgage. The purchaser of a portion of the 
equity of redemption cannot redeem the whole against the will of tho mortgagee (d). 
A person is said to have an interest in property if he would be prejudiced by fore 
closure or sale of the mortgaged property in pursuance of the mortgage. Whore 
property is mortgaged by the father and the equity of redemption is purchased by 
the mortgagee at a sale in execution of a decree against him in favour of a thiid 
person and both the sale and mortgage are binding on the family, the son and 
daughter of the mortgagor cannot redeem on the ground that the sale of the equity 
of redemption was not affected in a suit for sale by the mortgagee on his mortgaged ). 
In a suit for ejectment the plaintiff cannot claim redemption of the mortgaged pro- 
perty (/). A sub-mortgagee is entitled to redeem a prior mortgage (</)• and so is a 
donee from a Hindu widow ( h ). A perpetual lessee of mortgaged premises, holding 
under a lease granted on payment of premium and yearly rent , by the terms of ^hich 
the lessee was not liable to be ejected even for non-payment of rent and was en- 
titled to a refund of the premium if the title was defective, was entitled to 
redeem (t). 

Other than the mortgagee of the interest sought to be redeemed.— The benefit 
of this section cannot be obtained by the mortgagee who is to be redeemed. Neither 
a prior mortgagee nor a puisne mortgagee can redeem himself. 

May redeem or institute a suit for redemption.— For commentaries on this 
subject, see section 60. 


Person having an interest in.— The right to redeem, besides the mortgagor. 
‘8 given to persons who would be interested in the redemption of the property. 


9-* aMyfl v - Ukand Rao (1908) 4 Nag. L. R. 9. 
Gi rsh Chandra Dey v. Jura Mont De (1901) 
.. .5CW.N.83. 

}i> \KKvtha v. Chakkiamma (1904) 27 Mad. 428. 
U) Katnasicamy Pillai v. Vellaya Pillai (1902) 2 



Ramsubhag v. iXarsingh (1905) 27 All. 472. 
SUaram v. K hand re (1921) 45 Bom. 105. _ 

Raghunandan Prasad v. Singh ( 1907 > 

29 All. 67H 


S. 91 
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S. 91 Such persons would be those who would suffer by reason of the mortgagor’s failure 
to redeem and consequently would lose their own interest as well, for the protection 
of which they are dependent on the mortgagor. Persons interested in redeeming 
besides the heirs and legal representatives of the mortgagor, his lessee for a 
term of years, co-owner, whether joint tenant or tenant in common, co-sharer, 
co -mortgagor, a purchaser of the equity of redemption, a person who would be 
deemed an assignee of the mortgagor, a guardian of a minor mortgagor or a committee 
or other legal curator of a lunatic or idiot, a Court of Wards on behalf of a minor, 
ward, a surety or creditor as in clause (c), and any person imder liability to pay 
interest , would be at liberty to redeem. It is not the duty of a mortgagee to inquire 
into the title of the person seeking to redeem him as to whether he has any interest 
in the equity of redemption O'). Receipt of interest by a mortgagee is not proof as 
against him that the title to the equity of redemption is in the person from whom 
he received it ( k ). The interest referred to in the section must be a subsisting one (l). 

Any person who has a charge upon the property mortgaged. — Besides the 
mortgagor and persons who have any interest in the right to redeem, the right of 
redemption is conferred on those who have a charge on the mortgaged property, 
rhe charge must be a subsisting one {m). Here also the mortgagee whose interest 
is sought to be redeemed, is excluded though he lias a charge on the mortgaged pro- 
perty. A person would have a charge on the property' either by a charge being 
created in his favour by the mortgagor as a subsequent encumbrancer or by' a 
charge aiising in his favour by subrogation. Even in the case of a subsequent 
mortgagee, a charge would arise by way of subrogation if he redeemed a prior mortgage. 
Hence a subsequent mortgagee, a co-mortgagor, a part owner of the equity of redemp- 
tion are persons entitled to redeem as having a charge on the property mortgaged* 

Redemption action by purchaser.— A purchaser of the equity of redemption 
of a mortgagor can bring a suit to redeem without tendering the money to the 
mortgagee (n). An auction purchaser whose purchase had not been confirmed 
and who had previous to the sale by the second mortgagee, in execution of his 
decree deposited the amount of his decree, is entitled to stop the sale of the first 
mortgagee and redeem (o). A partial owner of the equity of redemption is entitled 
to redeem the entire mortgage ( p ). 

Purchaser under a contract. — A contract for purchase creates no interest and 
the intending purchaser is not entitled to redeem until he accepts title so as to be 
in a position to call for a conveyance (<?). 

Purchasers of different properties consolidated by a mortgagee. — Where morfc- 
gages of different properties by the same mortgagor have been consolidated by a 
mortgagee, and the mortgagor has conveyed the equity of redemption in some of the 
properties to purchasers by deeds of various dates, upon foreclosure by the mort- 
gagee, a first right of redeeming all the mortgages will ho given to the first purchaser 
of part in point of date, with successive rights of redemption, in default, to the 


(j) Pearce v. Morris (1869) 39 L. J. Ch. 342; 
sec Tarn v. Turner (1888) 39 Ch. D. 456. 

ik) Owen v. Pluck (1826) 4 L. J. O. S. Ch. 202, 
57 E. R. 475. 

(I) Ram Adhar v. Shankar, A. I. R. (1935) Oudh 
139. 

(>n) Ram Adhar v. Shankar, A. 1. R. (1935) Oudh 
139. 

(ii) Dinonath Butobyal v. H'oinanchuran Roy 
(1885) 3 W. R. 128. 

(o) Radha Kishan M arrears v. Hem Chattder Bose 
(1907) 11 C. W. N. 495. 

ip) Baikanfha Sat Dey v. Mohesh Chander Dev 


(1918) 22 C. W. N. 128; Pratap Chandra 
v. Peary Mohan (1918) 22 C. \V. X. 800 ; 
Shankar v. Bhikaji (1929) 53 Bom. 353 ; 
Rugad Singh v. Sat Sarain (1904) 27 All. 
178; Jhutn Lai v. Sham Sarayan, A. I. R. 
(1933) Pat. 33; Sri Kaida v. Jag Sah. 
A. 1. R. (1925) Pat. 57 ; Huthasanan v. 
Paramesrcara (1899) 22 Mad. 209 ; Sainappa 
v. Chidambaram (1898) 21 Mad. 18. 

(?) Section 54 of the Act ; Tasker v. Small (1837) 
3 Mv. ft Cr. 63, 40 E. R. 848 ; Pearce v. 
Morris (1869) 39 L. J. Ch. 342. 
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subsequent purchasers of other parts in order of date, as in the case of first, second 5* 91 
and third mortgagees (r). 

Purchaser where mortgagee claims consolidation subsequent to his purchase. — A 
mortgagee cannot claim to consolidate a mortgage of a property made subsequent 
to the purchase of the equity of redemption of another property of the same mort- 
gagor who had sold the equity of redemption prior to the mortgage of the other 
property ( 5 ). 

Effect of purchaser redeeming. — Where a purchaser redeems, he has a charge 
on the shares of the other mortgagors ((). 

Administrator of a convict mortgagor. — Where a mortgagor is convicted, on 
his death his administrator, on obtaining Letters of Administration, is entitled to 
redeem. 


Insolvents. — Where the mortgagor becomes insolvent it is for the Official 
Asgigne© to redeem. Neither the insolvent ( 1 /) nor his unsecured creditors can 
redeem (v). The Official Assignee, however, cannot redeem if the mortgagee refuses 
to prove his debt in insolvency. If. however, he proves after foreclosure order, the 
Official Assigne© cannot claim to redeem on merely offering to pay the value fixed 
by the mortgagee, unless a special direction is given in the foreclosure order. 

Joint tenants and tenants In common. — Joint tenants and tenants in common 
itand on the same footing and any one or more of them may redeem (tv). But on 
the principle that the integrity of the mortgage cannot he broken up, one of such 
joint tenants or tenants in common cannot redeem separately (x). 


Redemption by co-mortgagor. — Where the estate is joint and undivided, one 
oi two co-mortgagors or the representatives can redeem the entire estate by pay- 
ment of the entire mortgage debt ( y ). Where some only of several mortgagors 
brought a suit for redemption on the ground that the mortgage debt had been satisfied 
out of the usufruct, the plaintiffs could not claim their own shares ( 2 ). One of 
several mortgagors can redeem where a portion of the equity of redemption is 
purchased by the mortgagee, whereby the integrity of the mortgage is broken up (a). 
M hero mortgage property issold in execution of a decree in different lots and purchased 
by different persons, of whom the mortgagee is one, the purchaser of any one of the 
other lots is entitled to redeem (fc). There is nothing to prevent one of several 
mortgagors redeeming provided lie pays the full amount of the debt (c). The owner 
a share in the equity of redemption is clearly entitled to redeem the whole 
mortgage and cannot be jointly forced to sue for partition, in order that he may 
then sue to redeem that share only. The circumstance that the mortgagees had 
themselves acquired a share in the equity of redemption could not defeat that 


( f ) Beevorw. Luck, Beever v. Lawson (1867) 

32LT 689 7 ’ l '° veday v * Cha pman (1875 

(0 J^'ings v. Jordan (1881) 6 A. C. 698 
U) Mn. V A M. anlc y (1885) 54 L. J. Ch. 636. 

179* Dait V ' DabU R<tm (,906) A ' W - N 
(«) v. Binkes (1800) 5 Vcs. 583, 31 E. R 

(w) v - B alter sby (1849) 2 H. L. Cas. 3 Si 

' L ? nd (I 8 * 5 ) Coop. G. 129; Ha, 

v. Heward (1886) 32 Ch. D. 430 ; Balto 
'• Salmon (1891) 2 Ch. 48; Shanmug 


Pallavaram v. Soosi I'dayan (1910) 8 

M. 1. T. 186. 

(x) Wehnan v. XVanen (1709) 2 Eq. Cas. Abr. 

595 ; Wynne v. Span (1847) 2 I’h. 303. 

(>•) Ram Kristo Manjhee v. Mt. Ameeroonissa 
Bibi ( 1867) 7 W. K. 314. 

(x) Fakir Baksh v. Stuiak Alii (1885) 7 All. 376. 
(a) Mu ns hi v. Doulat (1907) 29 All. 262. 

(ft) Gossyan Lachmi Narain v. Y’ikram Singh 
(1879) 4 C. L. R. 294. 

(c) Mirza Alii Rcza v. Tara SoonJaree (1S64) 2 
\\\ R. 150; Norender Narain v. Duarka 
Lai (1878) 3 Cal. 397. 408. 5 I. A. 18. 
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S. 91 right (d)- A mortgagor of an undivided share may redeem the entirety at any rate, 
if the mortgagee does not object and may be compelled to do so if required by the 
mortgagee (e). A joint tenant or co-tenant redeeming has a lien on the share of 
the other or others (/). But upon such redemption he holds subject to the equities 
of the other parties interested (g). 

Prior mortgagee redeeming puisne mortgagee. — Prior mortgagees and equally 
purchasers from thorn are entitled to pay off the mortgage debt due on the second 
mortgago in order to save from sale the property which, as prior mortgagees, had 
been hypothecated to them as security for their mortgage debt or which if they are 
the purchasers, they have purchased ( k ). 

Subsequent mortgagee.— A subsequent mortgagee is not entitled to redeem 
the prior mortgage by simply paying the price for which the prior mortgagee may 
have purchased the property at a sale in execution of his decree on the prior mort- 
gage, obtained in a suit in which the subsequent mortgagee is not made a party; but 
such subsequent mortgagee must, if he wishes to redeem, pay to the prior mortgagee 
the full amount due on his mortgage. His right to redeem in such cases arises only 
from the fact of his not having been made a party to the suit (*). 

Redemption action by puisne mortgagee. — A puisne or subsequent mortgagee 
is a mortgagee of the equity of redemption. Where a first mortgagee brought the 
mortgaged property for sale and purchased it himself in execution, a subsequent 
usufructuary mortgagee, not made a party to the suit, was held entitled to redeem (j). 
A subsequent mortgagee, bofore he could sell the property, was bound to redeem 
the prior mortgagee who had obtained a decree against the mortgagor and in execu- 
tion thereof had purchased the property and was in possession since the purchase, 
even though the subsequent mortgagee was not a party to the suit brought by the 
prior mortgagee (k). A puisne encumbrancer who has not been made a party to the 
suit by a prior mortgagee acquiring by purchase the equity of redemption from the 
mortgagor, between the date of the decree obtained by the prior mortgagee and the 
order absolute for sale, is entitled to redeem, and a sale by a prior mortgagee in 
execution of his decree is not binding upon him (/). Subsequent encumbrancer may 
redeem, although the mortgage is foreclosed by the decreo of the first mortgagee (m), 
but ho is not bound by the accounts taken in the suit where such decree is made. 

A prior mortgagee having obtained a decree, the subsequent mortgagee can redeem 
him on payment of interest at the mortgage rate and not the rate mentioned in the 
decreo (n). Certain properties were mortgaged by A to B and then to C along with 
other properties. C obtained a decree for redemption against B but the decree 
was allowed to become inoperative by not being executed. D obtained an assign- 
ment of the right of A in the mortgaged properties and also the rights of C therein. 

It was hold that the right of the assignee based on the assignment by the mortgagee 
whose decree had become inoperative, was unsustainable but as assignee of the 

Shamrav (1884) 8 Bom. 168. 

0) Raghubano Kuar v. Ramsahai (1883) A. W. N. 
193; Ganga Ram v. Kika Ram (1888) 

A. W. N. 184. 

(k) Manohar Lai v. Ram Habit (1912) 9 A. L. J. 
323. 

(0 Kadir Baksh v. Jwala Prasad (1904) 1 A. L. 

J. 288. 

(m) Raghoba Sakaram v. Madhoram Bapuji (1901) 

16 C. P. L. 26. 

(n) Ponambala Chetti v. Muthuswami Pillai (1912) 

23 M. L. J. 284. 


(d) Mora Joshi v. Ramchandra D inker Joshi 
(1891) 15 Bom. 24. 

( t ) Chaudhri Ahmed Baksh v. Seth Raghubir 
Dayal, 32 I. A. 229, 242. 

(/) Shanmuga Pallavaram v. Soosi Udayun (1910) 
8 M. L. T. 186. 

( g ) Hall v. Heward (1886) 32 Ch. D. 430 ; Pearce 
v. Morris (1869) 39 L. J. Ch. 342. 

(A) Bhajahari Maiti v. Gajendra Narayan Maiti 
(1910) 37 Cal. 284. 

(f) Dip Narain Singh v. Hira Singh (1897) 19 
All. 527 ; Phulmani Chandrain v. Nageshar 
Prasad (1911) 33 All. 370; Radhabai v. 
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mortgagor ho was clearly entitled to redeem (o). A purchaser at a sale hold at the $ 91 

instance of the second mortgagee, is entitled to redeem though his sale is not con- 
firmed (p). A partial owner of the equity of redemption is entitled to redeem ( 7 ). 

Interest or charge referred to in the section must bo a subsisting one. If the puisne 
mortgagee has lost all roinedies available to him, he has no subsisting interest or 
charge upon the property (r). A subsequent mortgagee seeking to redeem a prior 
mortgage may take advantage of a valid tender by the mortgagor (a). 

Purchaser of one moiety subsequent to sale of the other moiety. — The owner 
of a portion of the equity of redemption is not entitled to redeem the whole of the 
mortgage and recover possession of the whole of the mortgaged property on payment 
of the whole of the mortgage amount, against the will of the mortgagee in possession 
and the vendee of the other portion of the equity of redemption who was put in 
possession of some of the lands by the mortgagee on payment of the aliquot portion 
of the mortgage amount (/). 


Sale of equity of redemption by mortgagor set aside by his executor. — A mort- 
gage transaction comprised two policies of insurance on tho lift* of the mortgagor. 
The mortgagor sold his equity of redemption at an undervalue and an assignee of 
the purchaser substituted for them another policy on the mortgagor’s life, in lieu 
of the original ones, which were dropped, and assigned the same to the mortgagee. 
The assignee of the purchaser paid off the mortgagee and continued to pay the pre- 
miums. The sale of the equity of redemption was afterwards set asido at the in- 
stance of the executor of the mortgagor who was held entitled to redeem such sub- 
stituted policy in tho same way as he could ha' ve redeemed the original policies (><)- 


Specific legatee tinder a will. — Where property specifically bequeathed is 
subject to mortgage, tho specific legatee is liable (as between himself and the testa- 
tor s estate) if he accepts the bequest (v). 


Heir of mortgagor. — Executor has a right to redeem 

ascertained (to). 


when the heir is not 


Tenant for life. — Although at one time it used to be held that a tenant for 
life is not entitled to redeem, it is long established that he is entitled to do so, but 
he must hold the equity of redemption on trust according to the settlement. He 
cannot, however, compel the reversioner to redeem him ( x ). 


Mortgagor with foreclosed interest. — A mortgagor whoso interest is foreclosed 
m a suit at the instance of tho mortgagee, cannot seek to redeem. He is bound by 
the decree of foreclosure, though a person interested with him in the mortgaged 
property is not made a party and his interest is not disclosed in the pleadings. But 
such person can redeem it, if lie becomes interested in the estate after foreclosure 
decie© under a will or otherwise from a person who was interested in the estate 
*nd not made a party to the foreclosure proceedings. In such a case tho pleadings 


(o) R <*”ian Samboodn v. A chulha Pishurodi ( 1912) 
d -. 42 

Mawttri v. Hern C hander 
(<?> 11 c w N- 495. 

7 HOl ftw.o a J'‘ 1>cy v - yloh '* l > Chandra Dev 
mi * 22 £ W - N. 128; Protap Chandra 

c. \V N m“ ry Mokan Dhar ( 19l8 > 22 
^ Ra i39 A * hi>r V ‘ * ha,,kar ’ A. 1. R. (1935) Oudh 
1*) A. St. K. St. Chetixyar Firm v. A. K. SI. L. 


(t) 

(«> 

(v> 

(U) 

(x) 


Chrttiyar Firm . A. I. R. (1930} Rang. 255. 
Rathna Afudali v. Prrumal K*/</v & O/Av'S 
(1914*, 38 Mad. 310. 

Xssbitt v. Rerridi't (1883) 10 Jur. N. S. 5J. 
46 F.. R. 831. 

See. 167, Indian Succession Act, 1925. 

Hall v. Hrtrard (1886) 32 Ch. D. 434). 

Aynslv v. Rrtd (1754) l Hick. 249; lFic^s 
v. Scivtns (1860) 1 John 5c H. 215; Rilfy 
v. C roydou (1864) 10 Jur. X. S. 1251. 
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should mention the previous foreclosure proceedings and the grounds on which he 
seeks to set aside those proceedings (y). 

Lessee under agreement for lease with mortgagor. — Where a lease made without 
the concurrence of the mortgagee, entitled the mortgagor or assigns to pay 
the mortgage-money and interest, it was held that the lessee was entitled, under the 
very words of the instrument, to redeem, but even if those words were not there, 
as the law was as laid down in Pearce v. Morris , L. R. o ch. 227, “ Any person 
interested in the equity of redemption is entitled to redeem ” ( z ). 

Mortgagor as unpaid vendor. — A mortgagor who sells the equity of redemption 
cannot redeem, but where the full purchase -money has not been paid, he may, as an 
unpaid vendor having a charge (o). When before the full purchase -money is paid 
the property is conveyed in one or more lots, the purchaser or purchasers do not 
acquire a valid title and would be liable to the original vendor for the purchase- 
money and may redeem the property, but if one of several such purchasers should 
pay the entire balance, the others are liable to contribute (6). 

On mortgage being split up. — As a general rule the integrity of a mortgage 
cannot be broken up and redemption piecemeal will not be allowed (c). 

Reversioner. — Reversionary heirs of a Hindu during the lifetime of his 
widow (cf) are not persons having any interest in the mortgaged property as would 
entitle them to redeem a mortgage made by the last male holder, unless it be on the 
ground of waste or necessity for preservation of the property (c). When a mortgage 
is made by a Hindu widow, the next reversionary heir of the husband whose consent 
has not been obtained, is entitled to redeem. 

Mahomedan widow.— The widow, who having obtained possession of her 
husband’s property without force or fraud and having a right to retain until she 
has been paid her dower (/), has no estate or interest in the property as has a mort- 
gagee under an ordinary mortgage (g). 

Landlord and tenant. — A verumpattom tenant in Malabar claiming under a 
lease from the ottidar is entitled to redeem a prior kanoin (h). But a landlord cannot 
redeem a mortgage of his holding by an absolute occupancy tenant (t). On the 
death of a fixed-rate tenant, the zemindar can redeem (j). A tenant under a cultiva- 
tion lease has no right (A ). On the death of a sub-tenant a landlord may redeem ( l ). 

Maintenance secured by a charge. — A person entitled to maintenance cannot 
redeem unless it is secured by a charge on the property (w). 

Crown. — On escheat the Crown is entitled to redeem, but if the escheated estate 
reverts back to the mortgagor his right of redemption is revived (n). 


(y) Uromitt v. Moor (1851) 9 Hare. 374, 68 E. K 
552. 

(j) Tarn v. Turner (1888) 39 Ch. D. 456; Paya 
Matalhil v. Kovamel Amina (1896) 19 Mad. 
151 ; Ananda v. Uttamrao, A. I. R. (1930) 
Nag. 44; Pannalal v. Rajaram (1927) 23 
Nag. L. R. 128 ; Ghulam Nabi v. Kanhai 
(1920) 16 Nag. L. R. 180; Sheoram v. 
Jamnabai (1923) 19 Nag. L. R. 18 ; Shankar 
v. Huhumchand (1918) 14 Nag. L. R. 117; 
Raghunandan v. Ambika (1907) 29 All. 679. 
(n) Ratnatn Pillai v. Kamalambal Annual, A. I. R 
(1925) Mad. 778. 

(b) Peto v. Hammond (1861) 30 Bcav. 495, 54. 
E. R. 981. 

ic) Welman v. Warren (1709) 2 Eq. Cas. Abr. 
595 ; see commentaries on sec. 60 of the 
Act. 

(</) ham Chandar v. Kalin (1908) 30 All. 497; 
but see Narayana Kutty v. Pechiammal 


(1913) 36 Mad. 426 ; Uasaxcan v. Xathu 
A. 1. R. (1925) Oudh 30. 

( e ) Chhote Singh v. Surat Singh, A. I. R. (1930) 
Oudh 294. 

(/) Hachun v. Hamid Khan (1871) 14 M. I. A. 
377 ; Ameeroonnissa v. Mooradoonnissa 
(1855) 6 M. 1. A. 211. 

(g) Mama Hibi v. Chaudhri 1 'akil Ahmed (1925) 

47 All. 250, 52 1. A. 145. 

(h) Pava Matathil v. Kovamel (1896) 19 Mad. 151. 

(i) <ianpat v. Uhanji (1902) 15 C. P. L. R. 175. 
0) Tulshi ham v. Gur liayal (1911) 33 All. 111. 

(k) Kalu Singh v. Hansraj, A. I. R. (1925) Oudh 

270. 

(l) A rjun Singh v. Mahesha Lai, A. I. R. (1932) 

All. 437 (438). 

(»»») Roshan Singh v. Ualxoant Singh (1900) 22 
All. 191, 27 1. A. 51. 

(»») Peyton v. Avliffe (1693) 2 Vern. 312, 23 E. R. 
803. 
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SEC. 91.] RIGHT OF SURETY TO REDEEM. 

Clause (6) : Surety for the Payment of the Mortgage Debt. 

Surety. — A surety is a person who gives a guarantee to the creditor to perform 
the promise or discharge a liability which is enforceable at law, of the principal 
debtor in ease of his default. Such a contract may l>e oral or written and must be 
supported by consideration. Anything done or any promise made for the l>encfit 
of the principal debtor may Ik* a sufficient consideration to the surety for giving 
the guarantee (o). 

Right of surety to redeem. — The right given by the section to a surety to redeem 
is based on the implied promise of the debtor to indemnify the surety ( p ) and the 
general principle that the surety on payment or performance of all that he is liable 
for, is invested with all the rights which the creditor has against the principal 
debtor (q) and is entitled to the U-netit of every security which the creditor has 
against the principal debtor at the time when the contract of suretyship is entered 
into, whether the surety knows of the existence of such security or not. If the 
creditor loses or without the consent of the surety parts with such surety, the surety 
is discharged to the extent of the value of the security (r). Ihe right of a surety for 
a part of the debt, to the securities held by the creditor, depends also upon the same 
principle of equity. The creditor's right to hold his security imtil his whole debt 
is paid, is paramount to the surety’s claim upon such securities, which arises oidy 
when the creditors’ claim against such securities has boon satisfied (■**). A surety 
being entitled to the securities of the creditor, is entitled to redeem (f). A mortgagor 
who has assigned his equity of redemption, is a surety for the purchaser and it he is 
personally sued for the debt he can redeem (w). The liability of the surety is 
co-extensive with that of the principal debtor, unless it is otherwise provided by the 
contract (v). A surety, however, is not discharged by any activity on the part of 
the creditor or oven omission to sue the principal debtor. A deed ot composition 
containing a proviso that nothing therein should affect any right or remedy, which 
any creditor might have against any other person in respect of any debt due by 
the debtor, does not discharge a surety for interest (♦<’). A discharged insolvent 
is not exonerated from the claim of a surety who pays, subsequently to the 
discharge, u debt duo before (x). 


S. 91 


Clause (c) ; Creditor Holding Decree for Sale of Mortgaged Property. 

Plaintiff in a creditor suit —The plaintiff in a creditor suit after a decree for 
sale of the real estate may sustain a suit for redemption against a mortgagee oi a 
party entitled to a lien on the title-deeds (y). 


Attaching creditor.— Clause <f) of the old section which conferred on an at- 
taching creditor a right to redeem has been abrogated by the Amending Act, 2(» of 
1929. Thus au attaching creditor has no right to redeem. 'Ihe cases on the said 
clause will be found collected in (z). 


(«) 

(/>) 

(■/) 

(') 

(<> 

<0 

<«> 


b) 


Sees. 126 and 127, Indian Contract Act, 1872. 
sec. 145, Contract Act. 1872. 

£<*c. 140, Contract Act, 1872. 

“f c - *41 , Contract Act. 1872. 

Hobson v. Bass (1871) 6 Cli. App. 792; 
I-orbes v. Campbell (1882) 19 Ch. D. 615. 

p e P* v - **>•»» (1869) 4 Ch. 204. 
i aimer v. Hendrie (1859) 27 lUav. 349. 54 
E- It. 136; Kinnaird v. Trollope (1889) 39 
Ch. D. 636. 

C- *2** °t the Indian Contract Act, IX cl 


1872. 

(to) Green v. H'jwi (1869) 4 Ch. App. 204; 

lialtsun v. Gosling (1871) L. R. 7 C. 1*. 9. 
<«) Pin. ell v. Eason (1831) 8 llmg. 23. 131 E. R. 
308 

(v) Christian v. Field (1842) 2 Haro 177. 67 
E. K. 74. 

(i) Kiemander v. Bemmadhab (1931) 58 Cal. 
59S ; Chamiyappa v. Kama Ayyar (1921) 
44 Mad. 232. 
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Ss. 91-92 Unregistered compromise giving up equity of redemption. — In 1860, A by way 

of conditional sale mortgaged his property to certain persons. By an unregistered 
compromise, the mortgagor gave up his equity of redemption in respect of the pro- 
perty in suit and the mortgagees agreed to A and his wife remaining in possession 
during their lives and thereafter that it should revert to the mortgagees. The 
mortgagees dealt with the property as owners. A suit by the heirs of the mortgagor 
for redemption in 1876 was held barred on the ground of adverse possession (a). 

92 . Any of the persons referred to in section 91 (other 

than the mortgagor) and any co-mortgagor 
subrogation. shall, on redeeming property subject to the 

mo 7 'tgage, have, so far as regards redemption, foreclosure or 
sale of such property, the same rights as the mortgagee whose 
mortgage he redeems may have against the mortgagor or any: 
other mortgagee . 

The right conferred by this section is called the right 
of subrogation, and a person acquiring the same is said to 
be subrogated to the rights of the mortgagee whose mortgage 
he redeems . 


A person who has advanced to a mortgagor money with 
which the mortgage has been redeemed shall be subrogated to 
the rights of the mortgagee whose mortgage has been redeemed , 
if the mortgagor has by a registered instrument agreed that 
such persons shall be so subrogated . 

Nothing in this section shall be deemed to confer a right 
of subrogation on any person unless the mortgage in respect 
of which the right is claimed has been redeemed in full. 

Amendment. — Prior to the Amending Act, 20 of 1029, subrogation was reached 
by the combined effect of sections 74 and 75. Section 47 of the Transfer of Pro- 
perty Amendment Act, 20 of 1029, introduced subrogation for the first time in the 
Law of Transfer of Property by the addition of the now section 92 which is founded 
wholly on section 74 and partially on section 75. The said two seotions 74 and 75 
laid the rule, known as “ redeem up and foreclose down,” which was also expressed 
in 0.34. r. 1 1 of the Code of Civil Procedure, 1008, which has now been abrogated 
by the introduction of the present section. The Legislature has founded seotion 
02 on so much of sections 74 and 75 and 0.34, r. 11 as related to the doctrine of 
subrogation, consigning the residue of section 75 to section 94. 0.34, r. 11 was 

abrogated on the ground that the rule enunciated was more of substantive law 
than of procedure and, therefore, its proper place was in the Transfer of Property 
Act, 1882, and not in the Codo of Civil Procedure, 1008. 

Code of Civil Procedure, 1908, Order 34, rule 1 1. — Where property is mortgaged 
for successive debts to successive mortgagees, any mesne mortgagee may institute 


(<») KheJu Rat v. Sheof'arsnn Rao (1917) 39 All. 423. 
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a suit to redeem the interests of the prior mortgagees and to foreclose the rights of $. 92 
those that are posterior to himself and of the mortgagor. 

Retrospective effect. — The section has not a retrospective effect (ft). A contrary 
view has been taken by the Allahabad High Court (c). 

Subrogation. — The section is supplemental to and corollary to section 01. Where 
one creditor had any hypothecation or privilege upon property, as security for a 
debt, and another creditor had a like subsequent security upon the same property 
for another debt, there the latter, upon payment of the prior debt to the prior 
creditor, was entitled to accession of the property and to a subrogation to all the 
rights and actions of the same creditor for that debt. Tt is the substitution of one 
party for another as a creditor. It differs from a transfer or assignment of the debt 
as the creditor is not a necessary party to the transaction by which the right of the 
third party is worked out and is not dependent on a transfer of the debts by the 
creditor. The right is conferred by the section on a person who pays the debt which 
in the event of default by the debtor ho would be bound to pay, or whore he has 
some interest to protect, or where he advanced the money under an agreement, 
expressed or implied, made either with the debtor or creditor that ho would be 
substituted to the rights and remedies of that creditor. This right may l>o acquired 
in one of two ways, either by operation of law or by agreement between the parties. 

The former is known as legal subrogation, which proceeds on the theory, that the 
mortgage debt is paid. Subrogation or substitution by operation of law to the 
rights and interests of the mortgagee in the land is by redemption, which is a pay- 
ment of the mortgage debt. Legal subrogation is only reached by redemption. 

The latter case, which is known as conventional subrogation, which is applied where 
an agreement is made with the person paying the debt that he would be subrogated 
to the rights and remedies of the original creditor, takes placo whore the holder of a 
bond assigns it to a party claiming a right to redeem or by agreement arrived at 
between the parties whoroby such person agrees to pay or discharge the dobt of the 
mortgagee. The case of Ookaldas Qo paid as v. Puranmal Premsukfvlas ( d ), where 
it was held that the purchaser of an equity of redemption who had paid off the 
first charge, might uso the first mortgage as a shield against mesne encumbrancers, 
the payment being made by a person who is under no personal obligation to pay, 
only to protect his own interest, furnishes an illustrat ion of the former class of cases. 

The case of Jagatdhar Na rain Prasad v. A. M. Brown (e) furnishes an illustration 
of the second class of cases, which according to the decision of their Lordships of the 
Judicial Committee in Dinobuttdhu Shaw Chowdliry v. Jogmaya Dasi{f) shews the 
lino dividing the class of cases, where no bargain is made when the money is ad- 
'anced, and cases where the money is advancod on the understanding that the 
creditor should be subrogated to the position of the mortgagee. It is only in the 
fiist class of cases that the question of intention to keep the mortgage alive arises. 

onaequently it may bo said in general, that to entitle one to invoke the equitable 
right of subrogation, he must either occupy the position of a surety for the debt 
or must have made the payment under an agreement with the debtor or creditor 
that he should receive and hold an assignment of the debt as security, or ho must 
stand in such a relation to the mortgaged premises that his interest cannot otherwise 

f ) Jb&Uv Sahu v. M ahabir (1934) 13 Pat. Ill; | amendment); Umar Alt v. Asmat Alt 

MoanW 8 v - Govindarajulu, A. I. R. I (1931) 58 Cal. 1 167. 

P. . • 110 ’• J^fldco Sahu v. M ahabir ( c ) Tola Ram v. Ram Lai (1932) 54 All. 897. 

a* A ‘ 1* R - (1934) Pat. 127; Lakhmi ■ (d) (1891) 10 Cal. 1035, 11 1. A. 126. 

v Janardhan, A. I. R . (1932) Nag. (e) (1904) 33 Cal. 1 133. 

(suit prior to and appeal after the ( f) (1900) 29 Cal. 154, 29 I. A. 9. 
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be adequately protected (< 7 ). A subrogee has the same rights as to redemption, 
foreclosure or sale as the mortgagee whose mortgage ho redeems. Subrogation iff 
the process by which a person who pays the debts of another, succeeds to the rights 
of the creditor who is paid off. The essence of subrogation is that a party paying 
off a charge becomes, in equity, the assignee of that charge. Consequently, he is 
subrogated to the charge in the form which it has assumed when his assignor in 
equity is by a legal fiction supposed to make the assignment. He steps into the 
shoes of the prior encumbrancer at the point where he is standing and takes over 
his rights and remedies, whatever they may be, at the moment the lien is dis- 
charged (h). He is an equitable transferee even without a transfer being executed ( 1 ). 
The contrary view, however, is held by the Calcutta ( 7 ) and Patna ( k ) Courts. The 
distinction between legal and conventional subrogation is well marked and is mainly 
due to the fact that when a person under an obligation pays a debt to a creditor, 
the latter is not bound to give him an assignment and may refuse to do so. Under 
those circumstances equity intervenes and regards that as done which ought to 
have been done, namely, the execution of the assignment, and treats the person 
paying the debt as the creditor. Hence it is unnecessary for the security of the 
person redeeming or paying the debt to obtain a formal assignment. Equity safe- 
guards his rights and interests, irrespective of such deed, by declaring that on his 
discharging the creditor he shall be invested and clothed with all his rights and be 
entitled to all the securities possessed by the creditor. This is legal subrogation. 
It took place as of right and without any agreement as such by the creditor and as a 
matter of equity ; not so in the case of conventional subrogation, which must be in 
writing and registered when the money is advanced by a person to a mortgagor 
with which the mortgage has been redeemed. Legal subrogation as dealt with in 
para 1 is restricted to persons enumerated in section 91 and the co-mortgagor. 
Conventional subrogation may be claimed by anyone who by registered instrument 
with tho mortgagor redeems a prior mortgage. It is dealt with by para 3 of the 
section. It has been observed that legal substitution into the rights of a creditor 
for the benefit of a third person takes place only for his benefit, who, being himself 
a creditor, satisfies the lien of a prior creditor, or for the benefit of a purchaser who 
extinguishes the encumbrances upon his estate, or of a co -obligor or surety, who 
discharges the debt, or of an heir, who pays the debts of the succession (/). In a 
legal subrogation no assignment is required as it is implied by law, and the subse- 
quent mortgagee is vested with all rights and powers of the prior mortgagee, whom he 
redeems. So if a second mortgagee pays off the first mortgagee without obtaining 
an assignment and without getting a receipt for the amount paid, but obtains in 
lieu thereof the actual mortgage documents, the second mortgagee has a right to 
suo for tho amount duo under tho first mortgage, for it would be inequitable that a 
party paying off the amount duo under the first mortgage should not be entitled to 
occupy his position (in). Conventional subrogation arises by agreement made 
either with the debtor or creditor. According to the section, on money advanced 
to a mortgagor, tho person making the advance is subrogated to the rights of the 
mortgagee whose mortgage has been redeemed, only if the mortgagor by registered 
instrument has agreed to such person being subrogated. In India, a mere agreement 


(f) Gurdeo Singh v. Chandrika Singh (1907) 36 
Cal. 193. 

( h ) Parvati Amina/ v. V enkalarama Iyyer, A. 1. R. 
(1925) Mad. 80. 

( 1 ) Cracknall v. Janson (1879) 11 Ch. D. 1. 

0) Devi v. Mukanlal (1921) 25 C. \V. N. 283. 

<k) Sibanand Misra v. Gajmohan Lai or Jag- 
mohan Lai ( 1922) 1 Pat. 780. 


(l) Gurdeo Singh v. Chandrika Singh (1907) 36 

Cal. 193. 

(m) Xarayan Budhaii v. Posha Jama (1921) 45 

Bom. 1112; Mahomed Ibrahim v. Ambika 
Pershad (1910) 39 Cal. 527 (P.C.) ; Bisstssur 
v. Lola Surnam Singh (1907) 6 C. L. J. 
134 ; Cracknall v. Janson (1879) 11 Ch. D. 1. 
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either with a creditor holding a mortgage or with the debtor owing it, cannot give a S. 92 
person lending money to discharge the mortgage, a lien over the property (n). In 
England and in America it may he that the principles of equity would enable the 
Courts to treat the agreement for a mortgage as giving the lender an equitable 
interest in the property agreed to be mortgaged, but equitable interests are not 
recognized in this country as distinct from legal interests. 


In Gtinleo Singh v. < 'hand riba Singh (o), the rule of subrogation is stated and 

it seems to be assumed that, a payment under agreement with the debtor or creditor 

that he should receive anil hold an assignment of the debt as security would be 

sufficient to entitle the lender to the benefit of subrogation. In J agatdar Xarain 

Prasad v. A. Af. Brown (/>), it was held that an agreement to givs a mortgage would 

bo enough to create a charge by way of subrogation, though the decision of the case 

itself does not seem to have required an enunciation of the principle. It appears 

that the important distinction between English and Indian Law pointed out above, 

was overlooked in these cases. It may be. however, that the lendor who paid the 
• 

prior mortgagee could claim as equitable mortgagee (g). A person discharging a 
mortgage is entitled by subrogation to hold it up as a shield against the further 
charge in favour of the same mortgagee. The doctrine of subrogation is extended 
to a person whose interest has come into existence during the pendency of a mort- 
gage suit. His transaction is not invalid on the ground of lis pendens. The latter 
doctrine does not apply to one who during the pendency of a mortgage suit, obtains 
a mortgage of the property and out of whose money the mortgagor pays off the 
mortgage in the suit (r). The doctrine does not apply when a person merely performs 
his own obligation or covenant, and pays off the charge which he has undertaken 
or is bound to satisfy (*•). Hence a mortgagor is excluded. Being a question of 
fact, a claim to subrogiition cannot l>o raised for the first time in second appeal (f). 


No claim to subrogation. — A person is not entitled to this right, if at the time 
of transfer there is nothingto assign, and there has been no mistaken belief as to the 
actual existence of a subsisting interest in the vendor, and payment is made in 
expectation of a future titlo(u), or where the first mortgage is extinguished by the 
execution of tho socond, where the hand that pays is that of the mortgagor and 
not the puisne mortgagee. A person lending money, which covered the whole 
mortgaged property, including the share of one who was not a party to the sub- 
sequent. mortgage, and tho mortgage-money was appliod in discharge of a prior 
mortgage, was hold not entitled to stand in tho shoes of the earlier mortgagee and 
claim subrogation ( v ). 


Persons entitled to subrogation. — They are tho persons 
(other than the mortgagor) and any co-inortgagor. 


reierrea to in section 




j Satisfaction of entire mortgage debt by one co-mortgagor. — Till the introduction 
° this section a co-mortgagor discharging a mortgage debt and redeeming the 
mortgaged property was governed by section 95, which necessitated his obtaining 
possession whereupon he acquired a charge on the share of each of the other 


nScwfaeci 193 Transfer of Property Act 

$ L 1 ? 0 *) 33 Cal. 1133. 

(»/ '^rnchand (1898) 22 Bom. 164. 

marayan v. Syed, Hafit A. I. R. (1925) Nag. 

41 v - Shyam Lai Sahu 

) 22 C. L. J. 227 ; Surjiram v. Bharam- 


dco ( 1905) 2 C. L. J. 288. 

(I) Alt Muhammad Khan v. Sheik M aha raj 
Depari (1922) 36 C. L. J. 166. 

(u) Govtnda Padayachia v. Lokanatha Aiyar 
(1921) 40 M. L. J. 114. 

(if) Chellamcherla v. Mummareddi (1911) 21 

M. L. J. 180. 



720 


THE TRANSFER OF PROPERTY ACT. [CHAP. IY. 


S. 92 ' o -mortgagors (w). According to the amended section a co-mortgagor is entitled 

to subrogation as he has been added to the list of persons entitled to redeem under 
section 91. So that Raj KumarVs case is now statute law (x). A mortgagor who 
pays off a mortgage created by himself and his co-mortgagor acquires, on equitable 
grounds, the right of the prior mortgagee. On the principle of subrogation he is 
substituted for the prior mortgagee and acquires his rights and the benefit of his 
securities held by him. In principle there is no difference, therefore, between tho 
case of a subsequent mortgagee and that of a co -mortgagor who satisfies the prior 
mortgage. Both classes relieve another, and his property, and the liability which 
attaches to them, and the same principles of justice and equity which applied to 
one equally apply to the other. Therefore, the effect of the discharge of the wholo 
mortgage debt by one co-mortgagor is to create mortgagee rights on his co-mort- 
gagor’s share in respect of the amount paid by him in excess of the share of the 
mortgage debt for which he is proportionately liable. Such a claim takes priority 
over a subsequent mortgage, for the same property created by one or other co- 
mortgagor, even though the actual payment which gave him such a right was subse- 
quent to the mortgage of the co-mortgagor (y). Tho redeeming co-mortgagor is 
entitled only to such proportion of the debt properly paid in such redemption as 
would be attributable to the share of the co-mortgagor in the property, just as 
under section 95 he is entitled to the expenses in that proportion. That a co- 
mortgagor’s suit can be only to recover not the whole mortgage amount paid by 
him, but only a proportion of the amount attributable to the share of the other 
co-mortgagor, is clear from section 95 where the basis of calculation is the same as 
to expenses incurred in redemption. Again, section 60 lays down an exception to 
the rule that the mortgage security is indivisible, by permitting a mortgagee or 
where there are more mortgagees than one all such mortgagees, who has or have 
acquired in whole or in part the share of a mortgagor to redeem his own share, so that 
the effect of a co-mortgagor paying off the mortgagee is as if the mortgagee had 
acquired the share of such co-mortgagor. Therefore, the result is that he is a mort- 
gagee to the extent of the remaining amount due on the mortgage. Contribution 
or no contribution will depend on whether the mortgagors are interested jointly 
or severally. The value of each share will be taken as at the date of mortgage for 
ascertaining the rate at which each such share shall contribute. A redeeming 
mortgagor can only bring a suit against the others, for a suit against himself and the 
other mortgagors would be untenable, as under Order 34 of the Civil Procedure Code 
he would be bound to implead himself as a defendant as being interested in the 
mortgage property. Such a position would be absurd. The right is not restricted 
to mortgagors in tho sense of persons who have actually executed the mortgage 
deed but includes their heirs (z) or assigns. Therefore the heirs of a deceased mort- 
gagor and a purchaser of a portion of a mortgaged proporty in execution, must be 
doemod to bo one of the mortgagors; so also a second mortgagee who buys the equity 
of redemption in execution of a decree on his mortgage becomes a co-mortgagor as 
regards the first mortgagee (a). Where property was purchased by the plaintiff and 
first defendant as joint owners and a san mortgage was executed to enable them to 
pay the purchase price, which mortgage was redeemed by the first defendant alone, 


(ii) Umar Ali v. Asmal AH (1931) 58 Cal. 1167; 
Shankar v. Bhikaji (1929) 53 Bom. 353. 

(x) (1920) 25 C. W. N. 283. 

(y) A til Ahmad Khan v. Chhota Lai (1928) 50 

All. 569 ; Hat Prasad v. Raghunandan 
Prasad (1909) 31 All. 166 ; Panchain Singh 
v. Ali Ahmad (1882) 4 All. 58; Lutar Ram 
\. Lai Ranjit Singh , A. I. K. (1924) Oudb 


85. 

(*) Gafur Imam v. Amir I sab (1925) 49 Bom. 591. 
(a) Ramchandra v. Narayanaswami (192S) 51 
Mad. 910; Vithal Nilkanth Pinjale v. 
Vishvasrav (1894' 8 Bom. 497; Nainappa 
ChciU v. Chid mbaram Chciti (1889) 21 
Mad. 18. 



sec. 92.] 


SURETY. 


721 


the payment would entitle the latter to a lien on the whole property of the plaintiff’s 
share of the mortgage debt. The fact of redemption cannot amount to a denial 
of the plaintiff’s right even though he was aware of it ( b ). The liabilities of the 
co-mortgagors are separate and the plaintiff is not entitled to a decree for sale of 
their shares jointly on their failure to pay their proportion of the mortgage debt, 
but is entitled to a separate decree against each of them in proportion to his share 
of debt. In the case of a usufructuary mortgage by several co-mortgagors which 
mortgage is satisfied out of the usufruct, each co-rnortgagor is not entitled to recover 
possession of more than his share of the mortgaged property. Consequently where 
in such a case one of several co -mortgagors gets possession of the whole of the mort- 
gaged property, ho does not occupy the position of a mortgagee to his co-mortgagors, 
but his possession is adverse to them (c). Upon discharge of such a mortgage the 
co-mortgagor is not entitled to sue for contribution but to satisfy himself out of the 
usufruct as he is subrogated to the rights of the mortgagee. 


Surety. — He is one of the persons enumerated in section 91. Sec. 140 of the 
Contract Act, IX of 1872, deals with the right of surety on payment or per- 
formance (c/) while section 141 deals with his rights to the benefit of the creditors’ 
securities. The latter right is derived from the obligation of the principal 
debtor to indemnify his surety (e). It arises at the time of becoming surety and 
does not remain in abeyance till ho discharges the obligation. It certainly is not 
the law that a surety has no rights until he pays the debt due from his principal (/). 
His liability is secondary. It does not arise until the principal debtor has failed. 
He contracts not a contingent but an actually existing debt (g). The subrogation 
takes place on payment of the debt ( h ) and he is entitled to require from the creditor 
the benefit of the securities for the debt which the creditor had at the time of the 
contract of suretyship (i). And a creditor holding a mortgage for a guaranteed 
debt is bound to hold it for the benefit of the surety so as to enable him on paying 
tho debt to take the security in its original condition unimpaired (j). If on pay- 
ment by the surety the creditor is unable to give the security to the surety, the 
8ur ®ty is discharged to the extent of that security (fc). If securities to which a 
surety is entitled are not voluntarily given up to him by tho creditor, he may compel 
delivery and bring an action for tho purpose (/). In India the surety’s right to 
securities is restricted to those held by the creditor at tho time of the transaction (m) 
^d does not extend to securities subsequently given or taken after the contract 
for the suretyship, as in England (n). A person who becomes surety for a limited 
amount of a debt has, on paying tho amount for which he is liable, all the rights 
of a creditor in respect of that amount and is ontitlod to share in the security held 
y the principal debtor for the whole debt (o). But not to the benefit of a security 
given by the debtor to the creditor at a different timo for another part of the debt ( p ), 
a nd where the suretyship is for the whole dobt with a liability limited in amount, the 


Ml 


(/) 

<() 


v ‘ Hasan bhai (1922) 46 Bom. 
Oo6a,d/wn y Sujan (1894) 16 All. 

376 f Dakhsh v - S<u{at Ali (1885) ; 

fe'i. l40, Indlan Contract Act. IX of 18 
veciurvaue v. Lewis (1872) 26 L. T. 

Reytull (1852) 9 Hare. 80 

K. 744. 

j!^ v - St *l (1901) 2 Ch. 602. 

ForhZ°2 7 G , rey (,853) 1 Sm - & G - 577 - 

* vrucs V. tnrher*** /Uiooi ia r* t_ r-v a . f 


(Sj ForbZZ' V ° I r °’ 1 Sm - & G. 57 

(0 rg* v ‘ Jfvkscm (1882) 19 Ch. D. 615. 

(IRS'*! 317 • Newton v. C 

(j) P/U,, lC i Hwc. 646, 68 E. R. 1087. 

BUSS <l860) 6 Jur - N - S - 65 


(A) 

(/) 

(m) 

(») 


<o) 
( P ) 


E. R. 585. 

Campbell v. Rothwell (1877) 38 L. T. 33. 
Goddard v. Whyte (1860) 2 Giff. 449. 

Sec. 141, Indian Contract Act. IX of 1872. 
Leicestershire Hanking Co., Ltd. v. Hawkins 
(1900) T. L. R. 317 (D.C.) ; Campbell v. 
Rothwell (1877) 38 L. T. 33; Newton v. 
Charlton (1853) 10 Hare. 646, 68 E. R. 
1087. 

Thornton v. M'Kcwan (1862) 11 \V. R. 140; 
Hobson v. Hass (1871) 19 \V. R. 992; 
Goodwin v. Gray (1874) 22 \V. R. 312. 

Wade v. Coope (1827) 2 Sim 155, 57 E. R. 
747. 
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surety is not entitled to the benefit of any securities until the whole debt is paid (?). 
Although the ultimate liability could be enforced against him, he being a surety 
for the whole, he is only to be called upon to the extent of his limitation. He has no 
equity arising out of any reduction of the ultimate balance if the principal debtor 
had paid part of the debt (r). As regards the balance for which he is not a surety, 
if he pays the balance he would be entitled to subrogation. A surety paying the 
debt is entitled to the same rate of interest as the mortgagee (5). 

Waiver of right of subrogation.— There is no subrogation if he has contracted 
with tho debtor for a particular species of indemnity (t) or when the liability is 
limited ( u ). Tho waiver may be not only expressed (u) but may be implied from the 
course of dealing between the parties ( w ). 

Marshalling securities. — A surety is entitled to have the securities marshalled 
in his favour ( x ). 

Contribution.— This is dealt with by the Indian Contract Act 1872, sections 146 
and 147. 


Consolidation — When two properties are mortgaged by A to B for distinct 
sums, and C is surety for one only, the right of B to retain all the securities until 
repaid both debts, overrides the right of C to have the benefit of securities for that 
debt of which he is surety. The defendant lent AB at the same time two sums of 
£2,000 and £3,000 on distinct securities and the plaintiff was surety for the first 
sum. Hold that the plaintiff on paying the £2,000 was not entitled to have a transfer 
of the securities hold for that sum until the defendants had also been paid the 
£3,000 (y). 

Surety really a principal debtor. — Where on the construction of the deed it 
appears that a surety is really the principal debtor, he is not entitled to the rights 
and powers of the first mortgagee who is discharged by him, when a second mortgage 
subsists on the property (z). 


Principal debtor really a surety. — In an action by the payee of a joint and 
several promissory note against one who is, to the knowledge of the payee, joined 
in it as a surety only, it is competent to the surety by way of equitable defence to 
plead a special plea for a set-off due from the payee to the principal arising out of the 
same transaction out of which the liability of the surety arose (a). 


Puisne or subsequent mortgagee. — A puisne encumbrancer can always pay off 
a prior encumbrance, and tho mortgagor who created both has neither interest nor 
right to object (6). The section, as it has been obsorved, confers a statutory right 
on the subsequent mortgagee to pay off the prior mortgage and contemplates a 
tender being made (c) and a receipt being given, and on these conditions being fulfilled, 
a statutory right is created in and power is conferred on the subsequent mortgagee 
in respect of tho mortgaged property itself. Such payment must be of the whole 


la) In re Sass, ex-parie, National Provincial 
Hank of England, Ltd. (1896) 2 Q. B. 12. 
lr \ In re Rees, ex-parte, National Proviticial 
Dank of England, Ltd. (1881) 17 Ch. D. 98. 
(*) Re. Beulah Park E state (1872) L. R. 15 Eq. 43. 
(<) Cooper Jenkins (1863) 32 Bcav. 337, 55 

(u) In re Rees, ex-parte. The National Provincial 
Dank of England (1881) 17 Ch. D. 98 , In 
re Mellon, Milk v. lowers (1918) 1 Ch. 
37 ; Midland Banking Co. v. Chambers 
(1868) 4 Ch. App. 398. . 

<v) Re. Fernandez, ex-parte, Hope (1844) 8 Jur. 
1128. 

(u>) Re. Dalmer, ex-parte, Johnson (1853) 21 L. T. 


O. S. 109, 43 E. R. 86. 

(x) Praed v. Gardiner (1788) 2 Cox. Eq. Cas. 86, 
E- R - 40; Re. Holland, ex-parte, Alston 
(1868) 4 Ch. App. 168; Re. Stratton, ex- 
, v pa ? e ' (>883) 25 Ch. D. 148. 

(>■) barebrother v. Wodehouse (1856) 23 Bcav. 18, 
53 E. R. 7. 

(t) Nicholas v. Ridbey (1904) 1 Ch. 192 ; Duncan 
box & Co. v. North & South Wales Dank 
(1880) 6 A. C. I ; Newton v. Charlton (1853) 
10 Hare. 646, 68 E. R. 1087. 

Dechervatse v. Lewis (1872) 20 VV. R. 726. 
Wadho Rao v. Gulatn Mohiuddin (1919) 15 
Nag. L. R. 134. 

Shafiq-ullah v. Sami Ullah (1930) 52 All. 139. 


(«) 

(b) 
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amount due when it lias become payable, and if the money be not accepted and the 
receipt be not given, it may be tendered in Court, under section 83 of the Transfer of 
Property Act, or the tenderer may sue for the enforcement of his rights. There are 
thus special conditions on which the right ami power mentioned in the section are 
founded (d). It is only when the puisne mortgagee redeems a prior mortgage that 
the question of subrogation arises. The payment must be made by his own hand to 
the prior encumbrancer and not to the mortgagor or his agent (<•). In the absence 
of any indication to the contrary the presumption is that he wished to make the 
payment of his own hand with a view to keep the prior encumbrance alive for hie 
own benefit (/). There is no provision in the Transfer of Property Act to support 
the proposition that a second mortgagee may, by a transaction between himself and 
the first mortgagee, without knowledge or concurrence on the part of the mortgagor, 
acquire a new right over the mortgagee! property. The language of the section 
makes it clear that the second mortgagee is by tender of the mortgage-money, to 
acquire no other right than that possessed by the prior mortgagee. In effect there 
i6 a transfer by the prior mortgagee to the subsequent mortgagee. The puisne 
mortgagee, however, cannot by so doing enlarge the scope of the security, created 
by his own mortgage deed. Again, the section covers independent acts of a subse- 
quent mortgagee paying off u prior mortgagee, and has no application, where the 
mortgagor executes a subsequent mortgage, to pay off a prior mortgage (g). If a 
second mortgagee buys in the first mortgage for less than the amount duo or even 
gratuitously, he is entitled to charge the mortgagor what was on the security pur- 
chased in addition to whet was due to him (h). So also a stranger purchasing is 
entitled to recover the entire mortgage debt and not what was paid for it Tho 

essence of the doctrine is that by subrogation he succeeds to all tho rights of the 
mortgagee lie redeems (j). The puisne mortgagee is not entitled to make payment 
until the prior mortgagee i6 capable of redemption (k). On payment of tho prior 
encumbrance he becomes an equitable transferee without an actual transfer (/). 
Tho law secures to him tho interest which he might have acquired by a convey- 
ance (tn). Tho right of puisne mortgagee to redeem a prior mortgagee is not an 
absolute right but arises when he comes into Court to obtain his remedy for his own 
mortgage (n), nor is it restricted to redemption of the next prior mortgage for it is 
open to him to redeem any mortgage prior to his own (o), even though it be his 
own ( p ). Hut ho cannot insist on payment under circumstances which would not 
give such a right to the mortgagor. Tho right is not analogous to that of a surety 


(<i) Durga C haran Chandra v. Arnica Charati 
Chandra (1927) 54 Cal. 424. 

(e) Tu/ail I- alma v. liitola (1905) 27 All. 400; 
Periantia Servtaigaran v. M asudatnayagam 
Pillai (1899) 22 Mad. 332; Kuppmia Sahib 
v. Chidambaram Chetiy (1896) 19 Mad. 

105; Perumal v. K avert (1893) 16 Mad. 
121 . 

(/) Chidambara Nadan \. Muni Xagcndrayyan 
(1920) 39 M. L. I. 445 ; Ditxobutidhu Shaw 
v. Jogjnaya Dasi (1901) 29 Cal. 154, 29 
I. A. 9; Shaftq-ullah v. Sami-Ullah (1930) 
52 All. 139. 

ig) Kandasami Nayakhar v. Venkata Reddxar , 
A. I. R. (1925) Mad. 1219; Mohesh Lai 
v. Mohant Parian Das (1882) 961, 10 

LA. 62. 

(*) Sivathi Odayan v. Ramasubbayyar (1898) 21 
Mad. 64, Davis v. Banett (1851) 14 Ueav. 
542, 51 E. R. 394 ; Shaw v. Bunny (1864) 
34 L. T. Ch. 257, 46 E. R. 456; Dobson 
v. Land (1850) 8 Hare. 216, 68 E. R. 337. 

($) Phillips v. Vaughan (1685) 1 Vern. 336, 23 
E. R. 504. 


(/) Bappu v. X'enkalachalapathx, A. I. R. (1934) 
Mad. 227 ; Xagayyar v. Govxndayya. A. 1. R. 
(1923) Mad. 349; Ram Sahat v. Kutxwar 
Sah, A. I. R. (1932) Oudh 314; see Ram - 
chandra v. Xarayanasuamx (1928) 51 Mad. 
810. 

( k ) Akhara Pane hath v. Suba Lai (1896) 18 All. 
83. 

(/) Bisscssur v. Lala Samam Singh (1907) 6 
C. L. J. 134; Cracknall v. Janson (1879) 
11 Ch. D. 1. 

(tn) Peruxnna Servaigaran v. Marudaxnayagam 
Pillai (1899) 22 Mad. 332. 

(*) Duber v. Ram Sahat , A. 1. R. (1924) Oudh 
56. 

(o) Chhota Lai v. Bansidhar , A. I. R. (1926) All. 

953 ; Duber v. Ram Sahat, A. 1. R. 
(1924) Oudh 56; Mahomed Ibrahim v. 
Ambtha Pershad (1912) 39 Cal. 527, 39 
1. A. 68; 7'ota Ram v. Ram Lai (1932) 54 
All. 897. 

(p) Kanhaiya Lai v. Gulab Singh , A. I. R. (1933) 

Oudh 9. 9 
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S* 92 Who acquires the benefit of all the security held by the creditor, for he cannot acquire 
any higher right than the prior mortgagee and, therefore, cannot claim to recover 
the money paid by him in order to discharge the first mortgage by sale or foreclosure 
against all the property originally comprised in that mortgage, notwithstanding 
the fact that portions of the property may have been lost by partial destruction or 
otherwise ( q ). By subrogation he only acquires the rights and powers of the redeem- 
ing mortgagee as such so that other subsidiary rights as that of lessor or otherwise', 
which come to an end with the redemption, do not pass (r), but whore there is an 
outstanding lease in favour of the mortgagor, subrogation can only be allowed subject 
to the rights under the lease ($). The puisne mortgagee is not subrogated to the 
rights of the first mortgagee where the intention of the parties to the transaction is 
to extinguish the first mortgage by the execution of the second ( t ). Extinction of 
the first mortgage is not, however, prejudicial to the second mortgagee, for he 
becomes the first mortgagee and if he be a third or fourth mortgagee he steps higher 
on the ladder. There is no extinction, however, if the subsequent mortgagee obtains 
the actual mortgage document even without obtaining a transfer or getting a 
receipt (u). The puisne mortgagee is subrogated to the charge in th9 form which 
it has assumed when his assignor in equity is by legal fiction supposed to make the 
assignment (r), so that if he pays off the prior encumbrancer before the Court sale 
becomes absolute he is subrogated to the decree charge ( w ). But the satisfaction 
of the decree precludes him from proceeding with the execution proceedings for no 
one can execute a satisfied decree. His only remedy, therefore, is to file a suit and 
obtain a fresh decree (x), as his rights are brought into existence by the decree, for 
the contractual rights between the mortgagor and the redeemed mortgagee are 
merged in the decree (y), unless the decree is set aside, in which case he, being a 
purchaser in execution proceedings, is relegated to the position of the prior mort- 
gagee. 


A puisne mortgagee paying between the date of sale and the date of confirma- 
tion, the price of property sold at an auction sale held on a prior mortgage, is sub- 
rogated to the decree charge in spite of the fact that the mortgage in favour of the 
puisne mortgagoo was a sham as having been created by a person having no title 
to do so ( 2 ). The position of a puisne mortgagee differs from a co-mortgagor. 
The latter is entitled to contribution only, the former is not a co-debtor and stands 
on a higher footing (o). The right of subrogation was denied when a puisne mort- 
gage was collusive and fraudulent (6). Where a puisne mortgagee satisfies a decree 
obtained by a prior mortgagee who has drawn out moneys paid by the former into 
Court, he is subrogated to the rights and remedies of the prior mortgagee, but his 


Iq) Muhammad Mahomed Alt v. Kalyan Das 
(1896) 18 All. 189. . w /wwii4 

frl Alagiriswamy Mudali v. Akkulu Naidu (1921) 
41 Mad. L. J. 462. 

Is) Pallikandi Katapmath Mammad v. M atanchert 
W Mammad (1917) M. W. N. 789. 

(I) Kuppmia Sahib v. Chidambaram Chetty - (1896) 
19 Mad. 105 ; Pcrumal v. K avert (1893) 16 
Mad. 121 ; Tufail Palma v. Btlola (1905) 
27 All. 400; Said Ahmad v. Raja A aratn, 
A. I. R. (1932) Oudh 255. 
lu) Narayan Jiudhaji v. Posha Jama (1921) 45 
' Bom. 1112; Mahomed Ibrahim v. Ambtka 
Pershad (1912) 39 Cal. 527 (P.C.). 

(v) Parvati Ammal v. Venkatarama lyytr, A. 1. K. 

(1925) Mad. 80. _ aid 

(«<) Parvati Ammal v. Venkatarama lyytr, A. 1. K. 


(1925) Mad. 80. . 

(*) Avudai Ammal v. Chinna Ramasami Nath. 
A. I. R. (1925) Mad. 129; Parvati Ammal 
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remedy to enforce his lien is by suit anti not in execution proceedings, for his dis- 
charge of the prior encumbrance amounts to satisfaction of the decree and no one 
can execute a satisfied decree (c). 


A person who makes the payment cannot claim to bo substituted for the plaintiff 
in the mortgage decree obtained by a prior encumbrancer, for the decree having 
been paid off there is no decree which can be realized by execution. To work out 
his rights a new decree is required and hence a suit is the only remedy (d). Sec- 
tion 47 of the Code of Civil Procedure, 1908, is no bar to such a separate suit. An 
exception is, however, made when no order absolute has been made, for then the 
security is not extinguished and the lender is subrogated on payment of the decree 
to the mortgagee’s rights and powers {' ). But this view, it is submitted, is not correct, 
for foreclosure is by the decree directed only in the event of the sum named not 
being paid on or boforo tho proscribed date, for on payment of the same into Court 
by the subrogated mortgagee boforo the expiry of the enlarged time and acceptance 
of that sum by the prior mortgagee the decree was sj>ent and became discharged 
and satisfied. The rights of the subsequent mortgagee merge in tho decree because 
tho contractual relations botweon the mortgagor and the prior mortgagee who has 
obtained tho decree came to an end on the decree being obtained, so that the rule 
of Dam Dupat will not apply as botweon the mortgagor and the subsequent mort- 
gagee (/), as the rule only applies when the relation of the dobtor and creditor 
subsists (< 7 ). What, then, is tho nature of that suit ? Is it to be a suit to enforce 
the original mortgage merged in tho docroo or a suit declaring the puisne mort- 
gagee’s right to execute that decree ? It must bo a suit not to establish a right to 
execute tho first mortgagee’s docreo but to establish the right to enforce the charge 
under the original first mortgage, oven though it had at that stage become merged 
in a decree (/* ). Thus the puisne mortgagee's remedy is a suit on his subrogated 
rights under the first mortgago charge (f). There is, however, a difference when the 
docreo on tho prior mortgage is paid out of moneys advanced by the subsequent 
mortgagee to the mortgagor and paid by the latter in satisfaction of the mortgage 
decree or tho decree is satisfied by tho subsequent mortgagee as the mortgagor’s 
agent in which case no subrogation can arise. For such a payment is not a tender 
within the moaning of section 83 so as to give rise to subrogation (j) unless the case 
falls within paragraph 3 and the mortgagor has by registered instrument agreed 
that such person shall bo subrogated to the rights of tho prior mortgagee. Repealed 
section 74 (present section 92) was confined to tho case whon a subsequent mort- 
gagee paid off a prior mortgagee. The rule contained in the section is also covered 
by section 75 (now soction 94), but both those sections apply only to tho case of a 
subsequent mortgagee. The principle of subrogation, however, ought to apply 
generally to all cases other than those of a mortgagor who pays off his own debt or 
of a mere volunteer. In Bisseswar Prasad v. Lata Surnam Singh (it), it is observed as 
follows : — “ The doctrine of subrogation is a doctrine of equity in jurisprudence. It 
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S. 92 does not depend on privity of contract, express or implied, except in so far as equity 
may be supposed to be imported into the transaction, and thus raise a contract by 
implication. It is founded on the facts and circumstances of each particular case, 
and on the principles of natural justice. While, therefore, the doctrine will be 
applied in general, whether any person other than a mere volunteer pays a debt 
or a demand, which in equity or good conscience should have been satisfied by 
another, or where the liability of one person is discharged out of a fund belonging 
to another, or where one person is compelled for his own protection or that of some 
interest which ho represents, to pay a debt for which another is primarily liable, or 
wherever a denial of the right would be contrary to equity and good conscience, the 
doctrine will never be permitted, whore the application of it would work injustice 
to the rights of those having equal or superior equities.” 


Subsequent mortgage. — As the doctrine is based on redemption, no subroga- 
tion can ariso by a prior mortgagee discharging a subsequent mortgage. As to a 
posterior mortgage, a prior mortgagee has no right of redemption. His only right 
is under section 04 (old section 75) of the Transfer of Property Act. 


One suit only on both mortgages. — A subsequent mortgagee who makes payment 
of a prior mortgage dobt and acquires the rights and powers of the prior mortgagee 
must be taken to have done so subject to his position as holder of his own mortgage. 
When, therefore, ho sought to enforce, by suit, his original mortgage against the 
security which by his payment of the former mortgage he has protected and made 
more valuable for the realization of his dobt, ho is bound under 0.2, r.2 of the Code 
of Civil Procedure, to join in that suit any further claim which ho had against that 
property by reason of payments made by him under section 92, the sum so paid being 
treated as an addition or accretion to the claim on his original mortgage (/). 


Right of usufructuary mortgagee who satisfies a prior mortgage.— A subse- 
quent usufructuary mortgagee redeeming a prior usufructuary mortgagee and 
obtaining possession is entitled by subrogation to the rights and powers of the prior 
mortgago. A puisne mortgagee whoso mortgage is usufructuary and who satisfies 
a prior mortgage is entitled to retain possession until the amount paid by him as 
well as the amount duo in respect of his own mortgage has been realized. In one 
case tho heirs of tho usufructuary mortgagee had boon ousted from possession by a 
decree obtained by the hoirs of tho first mortgagee who were suod for redemption 
by the hoirs of the puisne mortgagee who obtained a decree and recovered posses- 
sion (m). In another case the usufructuary mortgagee had satisfied a decree for sale 
on a prior mortgage nffoeting the property mortgaged to him (n). 


Upon subrogation suit on personal covenant by subsequent mortgagee. — The 
point involved, namely, whothor the subsequent mortgagee is restricted to his right 
of suit under section 92 of tho Transfer of Property Act, or can independently 
maintain a suit in tho present form and obtain a personal decree, is not altogether 
froe from doubt. The Calcutta High Court has held that both remedies are avail- 
able (o). It is submitted that unloss ho exhausts his remedy against the mortgaged 
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property ho cannot proceed on the personal covenant (p). The point, as to whether 
a puisne mortgagee redeeming a prior encumbrance can sue the mortgagor on the 
personal covenant for the deficit, was docidod in tho affirmative by the Allahabad 
High Court, (q) which procoedecl on section 65 (c) of the Transfer of Property Act. 

Tacking. As tacking is prohibited by section 93. a subsequent mortgagee 
redeeming a prior mortgage gains no advantage in respect of his own encumbrance 
so as to entitle him to claim any additional advantage in respect of his mortgage 
against any encumbrances between his mortgage and the prior encumbrance. 
Subrogation, therefore, does not enlarge the scope of his original security. 

On redeeming shall have the same rights as the mortgagee, etc.— Although 
the section gives tho redeeming second mortgagee the rights and powers of the 
redeemed mortgagee as such, the consequences incidental on redemption, neverthe- 
less, must follow so that tho mortgagee’s rights as lessor do not pass and come 
to an end with redemption (r). A person who accepts a lease from a mortgagee in 
possession is presumed to know that his lessor’s rights are liable to be determined 
on redemption. The tenancy thus created continues till redemption (if). A mort- 
gagee agreeing to purchase the equity of redemption and discharging prior encum- 
ranees is entitled to bo subrogated, for no question as to whether the payment 
is for tho benefit of tho mortgagor or mortgagee arises in cases where tho section has 
to be applied. All that one has to see in applying the section is whether the person 
claiming its benefit was a mortgagoo at the time of his payment ((). 

Need not be next prior mortgage.— These qualifying words “ next prior mort- 
gage ” which are to bo found in the repealed section 74 are omitted, so that tho right 
given by the section is not restricted to redemption of the mortgage immediately 
prior to that of tho person redeeming, and a subsequent mortgagoo can redeem any 
mortgage which is prior to his oven if there be mesne encumbrances (f/). 

When does the right arise. — The right of a puisne mortgagee to redeem a prior 
mortgage is not an absolute right, but arises when tho latter comos into Court to 
° * a * n bis remedy for his own mortgage (v). 


Puisne mortgagee’s omission. — If a person, being a party to a suit on a mortgage 
prior to his own. omits to claim his right to redoem such prior mortgage, ho cannot 
afterwards sue for that purpose on tho mortgage ho omits to plead (»r). 

Expectant heirs. — A testator bequeathed certain properties to his foster-son. 
is widows and the foster-son after his doath lived together and tho latter, without 
any directions in tho will, discharged encumbrances on tho properties other than 
ose bequeathed to him. On his death a contest arose between tho widow and 
is, ©gal representatives. The Court came to tho conclusion that had he survived 
© widow, ho would have got tho properties, that, therefore, he was not a 
vo uiiteer, and as tho payment was not made by him gratuitously ho was ontitled 
° r ©imbursed tho amount spent in removing the encumbrances (#). 

Auction purchaser and his assignees.— First and third mortgage on property, 
and second mortgage on crops also, having boon effected, the mortgagors wore sued 
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by some creditors for ordinary debts, and their lands sold in execution of the decree 
but subject to the mortgages. The purchaser of the equity of redemption was 
one Pingala who paid Rs. 1,000 out of which the judgment debt was satisfied. The 
second mortgagee then filed a suit against the original mortgagors, the third mort- 
gagee, and Pingala who sold his interest in the course of the proceedings to the 
assignees who paid the second mortgagee sums of moneys from time to time and 
saved the crops from seizure. Whilst this was going on the third mortgagee brought 
a suit against the original mortgagors and Pingala and his assignees. In this suit 
the lands were sold freed and discharged from the mortgages. After payment of 
the amount of the first mortgage a sum of Rs. 1,327 remained in Court to the credit 
of the cause. The third mortgagee claimed this amount as against the auction 
purchaser and his assignees. The Judicial Committee held that the auction pur- 
chaser and his assignees were entitled to subrogation of the rights of the second 
mortgagee. So far as they could be supposed to purchase his rights at various 
times, so far they would be entitled to stand in his shoes, and claim priority over 
the third mortgagee apart from the amount realized by him by the sale of the 
crops (y). 


Reversioner during continuance of the limited estate. — A testator having mort- 
gaged land in fee, devised it to his wife during the minority of his two sons 
and directed that when they were of age the property should be equally divided 
between his wife and children, whichever of them might be living at that tune. 
After the testator’s death the widow mortgaged her interest under the will to the 
original mortgagee and died while the sons were still infants. The infants by a 
next friend brought an action against the mortgagee to redeem the testator’s mort- 
gage. Held, on the authority of Ravald v. Russell (z), that during the continuance 
of the widow’s limited estate the plaintiffs were not entitled to redeem the testator’s 
mortgage without the consent of the mortgagee as owner of the limited estate. 
The reversioner is not entitled forcibly to redeem the tenant for life (o). The 
right of a reversioner to redeem and thus to be subrogated was discussed at great 
length in a Madras case (6), where V. hypothecated certain land to M. in 1898 and 
died in 1904, leaving two widows (defendants 1 and 2) and five daughters (defen- 
dants 3 to 7). M. obtained his decree against the widows and certain purchasers 
from them. While the sale in execution of the decree was going on, N., one of 
the plaintiffs in this suit, paid the amount of the decree into Court. The daughters 
executed a mortgage in favour of two plaintiffs for the amount paid by them for 
discharging the debt due to M. It was contended that the daughters having dis- 
charged their burden on V.’s estate in the hands of the widows, the land in their 
possession became liable for the amount paid by them. In support of this argument 
the judgment of Warrington, J., in Butler v. Rice (1910), 2 Ch. 277, was relied on. 

In that case Mrs. Rice was the owner of a house in Bristol and property at Cardiff 
which were together mortgaged to secure £450 and interest. The title-deeds of 
both the properties were deposited with the bank. At the request of Mrs. Rice. 
Butler agreed to lend the amount upon a legal mortgage of £300 on the Bristol 
house and guarantee of £150 by Mr. and Mrs. Rice’s solicitor who was to hold the . 
title-deeds for him in the meantime. Money was paid and the title-deeds of the 
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Bristol house and the property at Cardiff were recovered from the bank and passed 
into the custody of the solicitor. Mrs. Rice did not know the transaction and refused 
to execute the mortgage in favour of the plaintiff. In that case the learned Judge 
appeared to hold that though the plaintiff had no previous interest in the property 
to sustain his action, in paying off the previous mortgage and claiming a charge 
for the amount paid by him ho was entitled to stand in the shoes of the bank whose 
charge he had discharged. He observed that as there was an existing charge in 
favour of the bank, the concurrence of the mortgagor was immaterial. The decision 
almost goes to the length of holding that even a volunteer who pays off an existing 
mortgage would be entitled to a charge on the mortgaged property for the amount 
he paid. The decision was not based on an}’ agreement between Butler and the 
debtor that the former should have tho rights of the latter. It was also observed 
that the judgment in Patten v. Bond (1889), CO L.T. 583, and the decision in Chetwynd 
v. Allan (1899), 1 ch. 353, were consistent with the view expressed by him. In 
Patten v. Bond the amount was lent at tho request of the trustees for the purpose 
of preserving the trust estate. In such cases a right of subrogation has undoubtedly 
been recognized in English Law. In Chetwynd v. Allan the person who claimed the 
right of subrogation, paid tho money at the request of the trustee for the owner 
of the property who was the trustee’s wife, in order to discharges mortgage executed 
on her property with her consent. He was, therefore, entitled to bind her interest 
by an agreement which ho entered into for discharging tho mortgage according to 
English Law. In India the scope of the rule is narrow. A mere agreement either 
with the creditor holding a mortgage or with the debtor owing it. cannot give a 
person lending money to discharge tho property, a lien over the property. (See 
section 54 of the Transfer of Property Act.) In England it may be that the principle 
of equity would enable the Court to treat the agreement for mortgage as giving the 
lender an equitable interest in the property agreed to be mortgaged, but equitable 
interests are not recognized in this country as distinct from legal interest. In 
Ourdeo Singh v. Chandrikah Singh (r), the rule of subrogation is thus stated that 
payment made with agreement by the debtor or creditor that he should receive and 
hold the assignment of the debt as security would be sufficient to entitle the lender 
to the benefit of subrogation. In Jagatdhar Narain Prasad v. A. M. Brown ( d ), 
it was held that an agreement to give a mortgage is enough to create a charge by 
way of subrogation though the decision of tho case itself does not seem to have 
required the enunciation of the principle. It appears that the important distinction 
between the English and Indian Laws pointed out above was overlooked in these 
cases. The principle is also recognized in Kushal v. Pu name ha nd (c) where the 
transaction took place in the town of Bombay ; the lender having paid the prior 
mortgage could, therefore, claim an equitable mortgage. There are two kinds of 
cases which must be distinguished from the class under notice. No conveyance 
would bo required in cases whore a person who having a previous interest in the 
property, pays off the prior mortgage, or where tho owner of the equity of redemp- 
tion paying off a mortgage, claims priority over a subsequent encumbrancer. So 
also in cases where one claiming a void or voidable conveyance or bona fide believing 
himself to have a title to tho property discharges an encumbrance on it and claims 
a charge as against the owner. Tho principle contended for by the appellant that 
the mere payment of a mortgage debt by a stranger would entitle him to the 
mortgagee’s rights by subrogation has always been negatived in India. On the 
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s. 92 above authorities it was held that it was not open to any meddler to claim a lien 
by discharging a mortgage with which he had no concern and, therefore, the plain- 
tiff could not claim to be subrogated (/). The third paragraph of the section puts 
an end to such discussion as above by requiring in such cases a written instrument 
registered and signed by the debtor and the person making the advance ( g ). 

Stranger or volunteer— The result of the Indian cases is that the doctrine of 
subrogation is never applied in aid of volunteers who pay off other people’s debts 
without having any concern in them ( h ). In a later case, however, the Bombay 
High Court, on the principle laid down in Butler v. Rice ( i ), held that a person paying 
a subsisting mortgage, was entitled to be subrogated to the position of the mort- 
gagee (»— a case which, as already pointed out, proceeded on the distinction known 
in English Law between legal and equitable interests, unknown to this country. In 
a later case, the Bombay High Court (!•), following Butler v. Rice (/), admitted a 
stranger to the right of subrogation when he had discharged a subsisting mortgage. 
The case of Butler v. Riot, however, proceeded on the English doctrine that if a 
strangor pays off a mortgage on an estate he presumably does not' intend to dis- 
charge that mortgage but to keep it alive for his own benefit. In India, section 70 
of the Indian Contract Act enacts that a gratuitous payment does not create any 
obligation on the part of the person enjoying the benefit (m). 


Rent decree. — A rent decree is not a mortgage decree, therefore, there is no 
right of subrogation to a person advancing money to pay off the same (n). 

Maintenance decree. — A person satisfying a decree for maintenance whereby 
a charge is created on the property subject to a mortgage, is entitled to be subro- 
gated (o). 


Judgment debtor.— Where disputes relating to a mortgage were referred to 
arbitration and a decree passed thereon, a redemption by one mortgagor as judg- 
ment debtor entitled him to be subrogated in the same way as a co-mortgagor (/>). 

Extinction of prior mortgage. — The rule applies where the payment operates 
as a purchaso or equitable assignment. It does not apply whore the intention of 
the parties was to extinguish the first mortgage by the execution of the second, 
for the oxistonce of the two mortgages at one and the same time is the essence of the 
doctrine of subrogation, as also the independent action of the subsequent mortgagee 
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to put an end to tho prior mortgage (q). If the second mortgagee pays off the first 
mortgagee without obtaining an assignment of tho mortgage and without getting 
a receipt for the amount paid, but in lieu thereof obtains tho actual mortgage docu- 
ment, it cannot bo said that tho first mortgage is extinguished (r). 

Subrogation by estoppel.— On the execution of a mortgage by a person having 
no title to tho property over which ho subsequently acquires u charge, such interest 
i® sufficient to feed the grant under section 42 and thus give the lender a right of 
subrogation as sub-mortgagee (.v). 

Possession. Both the old section 74 and the section 92 are silent on the 
point. It is, howovor, not necessary to state, with reference to possession, that the 
redeeming mortgagee shall bo entitled thereto if tho redeemed mortgagee be in 
possession at tho time of redemption as he acquires all the rights of the mortgagee 
whose mortgage ho redeems, it must bo noted that redemption or sale are remedies 
winch extinguish tho mortgage. Possession does not. Subsistence of the mort- 
gage is the essence of subrogation. Extinction of tho security leaves no occasion 
for tho right. 


Void mortgage.— A mortgagee discharging a prior encumbrance on property 
under tho management of the Collector, made without his sanction, is not entitled 
to subrogation us tho mortgage is void. Ho has no valid assignment of the property 
and is under no legal obligation to discharge the encumbrances to protect his own 
interests (/). Such u mortgagee would have a right under section 70 of the Contract 
Act to proceed against the mortgagor personally. 

On redeeming. — These words indicate, as has been noticed above, that sub- 
rogation can only bo had through redemption. In other words, unless tho period 
of the mortgage to be redeemed has expired, no steps can l>o taken to acquire the 
rights conferred by this section. 


On redeeming shall have the same rights as the mortgagee, etc. — Although the 
section gives the redeeming second mortgagee the rights and powers of the redeemed 
mortgagee as such, tho consoquencos incidental on redemption, nevertheless, must 
follow so that tho mortgagee’s rights us lessor do not pass and como to an end with 
redemption (u). A person who accepts a leaso from a mortgagee in possession is 
presumed to know that his lessor’s rights ore liable to bo determined on redemption. 
The tenancy thus created continues till redemption (r). Tho section places no 
restrictions or limitations and gives the puisne mortgagee in such a case tho right to 
be subrogated to the posit im of tho prior mortgagee as to redemption, foreclosure 
or sale. It is said that the puisno mortgagee must ask for contribution. But 
contribution und subrogation are separate and collateral remedies, and no authority 
has been shewn in support of the proposition that a mortgagee of an undivided 
share held in common, who redeems tho whole property, is not entitled to enforce 
the prior mortgago against tho whole property' («>). 


('/) Kuppmta Sahib v. Chidambaram Chctly (1896) 
19 Mild. 105 (both usufructuary mort^a^cs) ; 
Pcrumal v. Kavcri (1893) 16 Mad. 121 ; 
lufail F atm a v. Liitula (1905) 27 AU. 400 ; 
hrxjpmta v. Chidambaram (1896) 19 Mad. 

1 */u • 

(0 Xarayan Hudhaji v. Pasha Jama (1921) 45 
H°m. 1112; Mahomed Ibrahim v. Ambika 
r rshaii < 19I2 > 39 Cal. 527 (P.C.). 

v. Sewa Ram. A. 1. R. (1924) 


Oudh 209. 

(/) Akbar Husain v. Shahanshah liegum, A. I. R. 
(1924) Oudh 302. 

(ii) Alagirisu-ami Mudah v. A kkulu S’atdu (1921) 
41 M. L. J. 462; Ram Chand v. Raj Hans 
(1906) 3 A. L. J. 517. 

(v) Seshamma Sheitati v. Chickava Hegadc (1902) 
25 Mad. 507. 512. 

(u) Muhammad Tabarak AH Khan v. Dalip 
Kara in Singh. A. I. R. (1927) Pat. 117. 
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Interest. Interest is allowed to a person discharging a prior encumbrance ( x ). 
It is only by fiction of law that the mortgagor who redeems is substituted in the 
place of the original creditor ( y ). As to interest he cannot claim it for any period 
antecedent to the redemption. Subrogation does not place him precisely in the 
same position as the original mortgagee for all -purposes as pointed in re. Hewitt (z). 
The Courts in India are, however, not uniform on the subject of allowing interest 
to a redeeming co-mortgagor nor as regards the period for which it is to be allowed. 
The Allahabad High Court allowed reasonable interest from the date of redemp- 
tion (a). The Calcutta High Court in one case considered that the co-mortgagor 
was not bound by the rate of interest in the mortgage deed and that he was entitled 
to ordinary rate of interest at 12 per cent, per annum ( b ). While in a subsequent 
case, interest was allowed at the rates stipulated in the mortgage when the decree of 
the first Court was made and from that date upto realization at the Court rate of 6% 
per annum (c). The Privy Council, without any discussion on the point at the Bar, 
allowed interest on the redemption money at the Court rate only at the date of 
the institution of the suit, although the mortgage carried interest at a very high 
rate and was redeemed nearly three years prior to the co -mortgagor’s suit. It 
appears from that case that the claim for interest from the date of redemption was 
disallowed (d). The Madras High Court allowed interest at 6% on the sum due 
to the co -mortgagor seeking contribution from the date of payment till the date of 
the suit (e), whilst the Bombay High Court has held, that his claim to interest 
must arise on notice to the co-mortgagor (/). In this case the word “ expenses ” 
has been used as meaning price of redemption. 

On intention. — The presumption of law that a person paying or discharging 
a mortgage intends to keep it alive if it is for his benefit (g) is not irrebuttable (A). 
The question of intention is a question of fact. It has been laid down in numerous 
cases that certain acts or certain facts, are not sufficient to rebut the presumption ; 
but when wo consider the intention of a person doing an act, that act under one 
set of circumstances may shew a certain intention, whereas the same act under a 
different sot of circumstances may shew a different intention, so that the inference 
in all cases has to be drawn from the circumstances of the cases themselves (i). 
The rule of intention before the Amending Act, 20 of 1929, was a crucial test in the 
application of section 101. It was also imported in the doctrine of subrogation as 
applied by sections 74 and 75 which have now been repealed. As the law then 
stood, the contractual relations between the mortgagor and his co-mortgagees were 
liablo to be altered in one of four ways : — 

(1) Puisne encumbrancer discharging a prior enoumbrance. 

(2) Co-mortgagor discharging an encumbrance. 

(3) Purchaser of the whole or part of the equity of redemption discharging 
an already subsisting mortgago. 


A inortgagoo purchasing the equity of redemption. 


r) Pichai Konar v. Narasimha, A. I. R. (1930) 
Mad. 471 ; Uappu v. Venkatachalabaihi, 
A. I. R. (1934) Mad. 227 ; Ramchandra v. 
Paralayammal, A. I. R. (1935) Mad. 360; 
Malirtddi v. Gopalakrishnayya (1924) 47 
Mad. 190, 51 I. A. 140. 

y) Har Prasad v. Raghunandan (1909) 31 All. 
166. 

i) (1874) 25 N. T. Eq. 210. 

Ranee v. Amtr liaksh (1898) 18 A. W. N. 39. 
b) Roushan AH Khan Chowdhury v. Kali Mohan 
Moitra (1906) 4 C. L. J. 79. 

Pieamber Pas v. Haretulra Karatn Panday 
(1910) 11 C. I.. J- 226. 


Id) Malik Ahmed v. Musammat Shamsi Jahan 
Begam (1906) 28 All. 482, 33 I. A. 81. 

( e ) Ramchandra v. N arayanasxeami (1928) 51 
Mad. 810. 

(/) Gafur Imam v. Amir Isab (1925) 49 Bom. 591. 
Ig) Gokaldas Gopaldas v. Puranmal Premsuhhdas 
(1883) lOCal. 1035, 11 I. A. 126. 

(h) Motsh ImI v. Mohant Bawan Das (1882) 9 

Cal. 961, 10 I. A. 62; Sutidaramayya v. 
Yanadamma (1911) 21 M. L. J. 180 j 
GovindastPami Ttvan v. Doraiswami Pillai 
(1911) 34 Mad. 1919. . 

(i) Tiruvengadam Pillai v. Sabapathi Pill at, 

A. I. R. (1925) Mad. 1217. 
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Where a purchaser of the whole of the equity of redemption discharged a sub- 
sisting mortgage or a mortgagee purchased the equity of redemption, the case fell 
within section 101, as to whethor there was a fusion of the two rights, or whether it 
was the intention of the purchaser of tho equity of redemption in one case, and the 
mortgagee in the other case, to keep the two rights apart, and prevent a merger. 
This rule of intention has, however, now been abrogated by the amendment of section 
101. This rule of intention, however, was imported into the doctrine of subrogation 
as understood prior to the introduction of the present section, where a puisne encum- 
brancer discharged a prior encumbrance or a co-mortgagor or purchaser of part of 
the equity of redemption discharged an encumbrance. This led to the inquiry 
whether it was for tho benefit of tho person discharging the encumbrance to keep the 
mortgago alive. Section 92 as now framed makes it unnecessary to inquire into the 
question of intention, which is now regarded as not a necessary ingredient for the 
application of tho doctrine of subrogation. 

Limitation. — Subrogation docs not give a fresh start of limitation, and the 
subrogee is entitled to the residue of tie period to which the mortgagee on subroga- 
tion would have been entitled (j). 'Jhj older cases proceeded on the basis of a 
fresh charge being created in favour of tho subrogee on subrogation (k). The sub- 
rogee is an assignee in equity and stands on the same footing as an assignee at law. 
The right to reimbursement stands on a different footing from tho right to enforce 
a security by virtu© of subrogation. The former right arises on a contract, express 
or implied, to reimburse, while the latter is a right which equity concedes to a person 
who not being primarily liable to discharge an obligation, does discharge it, and it 
is a right to demand the performance of the original obligation and the application 
thereto of all securities held by tho creditor (l). When a personal right of reimburse- 
ment is acquired and sought to bo enforced under section 09 of the Contract Act, 
a period of throe years from tho date of payment would be available (m) under 
article 01 of the Indian Limitation Act. 


Purchaser when subrogated to the rights of original mortgagee. — When a 
purchase is found to be invalid, tho purchaser in possession of the land purchased 
who pays off an encumbrance on it, is entitled to stand in the shoes of tho mortgagee 
whom he has paid off although his interest turned out to be illusory (/»)• And even 
so where ho had ante-dated his sale deed for tho purpose of supporting liis title 
against a party with whom his vendor had entered into a previous agreement for 
sale, on the ground that his illegal act did not vitiate the payment subsequently 
made in discharging an encumbrance on the property which in itself was legal, 
there being no want of bona fidcs and certainly no fraud in the act of discharging the 
encumbrance (o). A purchaser of the equity of redemption is entitled to the bonofit 
of the section (p). Certain lands being subject to three simple mortgages, of which 
the second mortgage was on the crops also, were sold in execution of a money decree. 
The purchaser of the equity of redemption paid to the second mortgagee moneys to 


0") Mahomed Ibrahim v. Atnbika Per sad (1912 
39 Cal. 527 P.C. ; Bansidhar v. Shiv Sine 
(1934) 56 All. 134 ; Sibatiand v. J agmoha 
(1922) 1 Pat. 780; Kotappa v. Raghavayy 
(1927) 50 Mad. 626 ; Gopi Narain \ 
Bansidhar (1905) 27 All. 325 P.C. ; Parvai 
Animal v. Venkatarama lycr (1924) 4 
M. L. 1.316. 

(k) Shtb Lai v. Munni Lai (1922) 44 All. 67 
Aziz Ahmad v. Chhoia Lai (1928) 50 All 
569; Bhagwan Das v. Karam Husaii 
(1911) 33 All. 708; Yakub Ali v. Kishax 
Lai (1906) 28 All. 743. 


(/) Sibatiand v. J agmohan (1922) 1 Pat. 780. 

(m) Bansidhar v. Shiv Singh (1934) 56 All. 134. 

(n) Nasirudtiin v. Alimakomcd Husain (1927) 25 

A. L. J. 20 P.C. ; Chatna Suami v. Padala 
Anandu (1908) 31 Mad. 439 ; Syamalarayudu 
v. Subbar a^udu (1898) 21 Mat!. 143; 

Ammani Ammal v. Ramaswami Xaidu 
(1919) 37 M. L. J. 113. 

(o) Syamalarayudu v. Subbarayudu (1898) 21 

Mad. 143 ; Palamalai Mudaliyar v. The 
South Indian Export Co., Ltd. 33 Mad. 334. 

(p) Umtd Singh v. Babu Ram, A. I. K. (1934) 

All. 1035. ' ; 
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mortgage. In a suit by the third mortgagee the lands were sold out and out, freed 
and discharged from the mortgages. From the sale proceeds the first mortgagee 
was paid, as also expenses of the sale and so forth, and there remained in Court to 
the credit of the cause a sum of Rs. 1,327. The assignees from the purchaser, 
therefore, claimed to be subrogated to the second mortgagee and in right of the 
latter, to receive this amount out of Court. The decree of the High Court 
provided that in respect of any payment made by the owner of the property to 
the second mortgagee he should acquire the rights of the second mortgagee. It is 
now settled law that where in India there are several mortgages on a property the 
owner of the property subject to the mortgages may, if he pays off an earlier charge, 
treat himself as buying it and stand in the same position as his vendor, that is, he 
may keep the encumbrance alive for his benefit and thus come in before a later 
mortgagee. This rule would not apply if the owner of the property has covenanted 
to pay the later mortgage debt. It is further to be presumed, and indeed the 
Transfer of Property Act, section 101, so enacts, that if there is no indication to the 
contrary, thou the owner has intended to have kept alive the previous charge if it 
would bo for his benefit. So far, therefore, the purchaser or his assignees are sup- 
posed to have bought the rights of the second mortgagee at the various times when 
they paid sums to him, so far as they are entitled to stand in the shoes of the 
second mortgagee and claim priority over the third mortgagee ( 7 ). Here there was 
no encumbrance upon a composite security of land and crops, so that when proceed- 
ings aro taken against one of them only, and money paid to stave off such proceed- 
ings, might certainly be considered as purchase-money and not redemption money, 
so that sums paid by the purchaser or the assigneo to save tho sale of crops, should 
be deemed to bo pro tanto purchase of his second mortgage, not as a discharge of it. 
Tho fact that the third mortgage did not include the crop was immaterial and, 
accordingly, it was hold that the assignee of tho purchaser was entitled in respeot 
of tho payments to priority ovor tho third mortgagee (r). So also a purchaser of a 
portion of the mortgaged property paying tho amount of the first mortgagee («). 
And even a purchaser at a sale in execution of a mortgage decree is entitled to 
subrogation although tho inonoy has been deposited in Court by the mortgagor 
himself (/). Again, a purchaser from a guardian where the purchase turned out to 
bo invalid was entitled to subrogation in respect of money paid in discharge of a 
mortgage (a). If through want of title of tho vendor no interest passes by tho deed 
of sale to tho transferee or where through default of tho purchaser under the contract 
of salo tho transaction falls through, no right of subrogation arises by payment 
in discharge of a mortgage (v). So also where a person claims under a share or 
bcnami transaction (w). It is only an unreal or void salo and not a voidable salo 
that precludes subrogation (x). 


(a) G ok a I das Gopaldas v. Puranmal Premsukhdas 
1881) 10 Cal. 1035, 11 I. A. 126; Dtno- 
bundhu Shaw Chimdhry v. Jogmaya Dost 
(1900) 29 Cal. 154, 29 I. A. 9; Mahomed 
Ibrahim Hossain Khan v. Ambika Pershad 
Singh (1910) 39 Cal. 527, 39 I. A. 68. 
ir) Malireddi Avyareddi v. (iopalakrtshnayya 
(1924) 47 Mad. 190, 51,1- A. 140; Pichat 
Konar v. Narasimha (1930) 58 M. L. J. 
343; Mata Din v. Iftikhar Husain (1930) 
5 Luck. 53; Kama hrishnayya v. Venkata, 
A. I. It. (1934) Mad. 31. 

(j) Gadiram v. Poonatuchattd, A. I. R* (1933) 
(/) Abdul Rasah v. Abdul Rahiman, A. I. It. (1933) 


Mad. 715. 

(«) Ammani Ammal v. Ramaswami Xaidu (1919) 
37 M. L. J. 113. 

(v) Ponnammal v. Pichai Thevan (1927) 52 
M. L. J. 33; Pichaiyappa v. Govvutaraja, 
A. I. It. (1931) Mad. 1 10 ; Adari Sanyasi 
v. M ookalamma (1931) 54 Mad. 708; 
Govinda Padayachi v. Lokanatha Aiyar 
(1920) 40 M. L. J. 114. 

(«') Velayudhan v. Na'llathambi, A. I. R. (1928) 
Mad. 541. 

(r) Xarayan v. Murti (1936) Nag. L. R. 183; 
Ramprasad v Seth Jaskaran (1925) 21 
Nag. L. R. 21. 
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If A purchases a property subject to three successive charges, X, Y and Z. 
with full knowledge of their existence, and retains a portion of the purchase -money 
in his hands with u view to satisfy the mortgages Y ami Z, hut subsequently dis- 
charges the security Z, he cannot, on satisfaction of the mortgage X, use it as a 
shield against the mortgage Y (y). But where the purchaser found on enquiry that 
there were only two subsisting charges, Y and Z, to be satisfied, and discovered 
after his purchuse thut there was a prior charge X. which was falsely described as 
satisfied in the mortgage instrument of Y (in a suit upon bond X), it was held that 
the purchaser was entitled to priority in respect of the payment made bv him to 
satisfy the first mortgage X (c). 


Indian Contract Act. — The right of a person interested in the payment of 
monoy which another is bound by law to pay is recognized by section GOoftho Indian 
Contract Act, a right which is separate and independent of tho present section (a). 

A person discharging a prior mortgage in pursuance of his covenant and not 
for his own protection is not entitled to the benefit of subrogation (/,). 


Covenant to pay.— The payment must be made under an agreement either 
with the debtor or creditor that he should receive and hold an assignment of the 
debt as security, or he must stand in such a relation to the mortgaged premises that 
his interest cannot otherwise be adequately protected (c). The rule of subrogation 
would not apply if the owner of the property had covenanted to pay the later mort- 
gage debt ((/). A puisne mortgagee can claim subrogation on the discharge of a 
prior encumbrance which is paid by his own hand and not by the hand of the mort- 
gagor (e). It must bo the independent act of the subsequent mortgagee, and not 
where the mortgagor executes a subsequent mortgage in his favour. An express 
agreement to discharge the prior encumbi uncos cumiot be treated as conclusive 
evidence of an intention to extinguish the charge (/). The rule does not apply 
when the first mortgage was to be extinguished by the execution of tho subsequent 
mortgage (g). A purchaser who retains the bulk of the price to discharge two or 
more niortgages to which the property is subject cannot, on discharge of the one 
hold it as a shield against the claim of the other mortgagee or mortgagees inasmuch 
as payment by him is really a payment by the mortgagor (fi). The same rule applies 


(V) v. Shyam Lal Sahu 

(1916)^ 43 Cal. 69 ; Biseswar Prosad v. 

(k\ H^ a <L barna l\ S,,t(:h (,907 J 6 C. L. J. 134. 

H Choudhun v. Shy am Lai Sahu 

(1916) 43 Cal. 69; Mohesh Lai v. Mohant 
Bavan Das llB83) 9 Cal. 961, 10 I. A. 62. 

6 liu ,6fl D V ' Na,lMal < 193**) 30 N. L. R. 
J 48 r Mondat v. Khiroda Mohini 

"f* < ,913 > 18 C. W. N. 113 ; Prosun, k> 

noToT , an* iJ’ J ama ^ddin Mahomed 
(1912) 18 C. W. N. 327; Babu Bhagxcati 

£ "W" A ! ura * C 19 31) 10 Pat. 528; 

(192(n P x. v - Gopi Nath Pal 

(1920) 24 C. W. N. 1068; Bhagwali v. 

J I928) 50 AU - 371 (P C.) ; 

v ‘ issan Ali (19,7 > 45 Cal. 691 ; 
Cal ' A ™ btca Aharon (1927) 54 

a&f ; ;'!? May v - *-«. a. i. r. 

Ha n^ S \iaVor C ^° W , dh ^ v - Sh > u,n Lal Sah u 

\ ^ ^27 * Surjiram \. Dharam- 

(1905) 2 C. L. j. 288 ; Ml. JaidJviv 

(e) G ^ tpat C \ 1- K. (1934) Oudh 129. 

; Chandrika Singh (1907) 36 

n S,ahe * h Cal v. Mohant Bawan 

v if 1 ? 83 ’ 9 96,1 10 L A - 62 i Mohanlal 

v. Mohammad Sujat (1934) 30 Nag. L. R. 


(d) Gokaldas Gopaldas v. Puranmal Premsukkdas 
(1881) 10 Cal. 1035, II 1. A. 126. 

(f) Tufa, l Palma v. Bitola (1905) 27 All. 400; 

Per, anna Serviaigaran v. Marudtnai aeam 
PtUat (1899) 22 Mad. 332; Kuppmxa >aheb 
v. Chidambaram Chetty (1896) 19 Mad. 105- 
„ Perumal v. Raver, (1893) 16 Mad. 121. 

(/) Kandasam, Savakhau v. Reddiar 

A. I. R. (1925) Mad. 1219; Mohesh Lal v.‘ 
Mohant Bau-an Das (1882) 9 Cal. 961. 
10 I. A. 62 ; Molumlal v. Mohammad Suiat 

(1934) 30 Nag. L. R. 164. ’ 

(g) Kuppmia Sahib v. Chidambaram C hetty (1696) 

19 Mad. 105; Perumal v. Raveri (1893) 16 
Mau. 121. 

(A) Tulsi Ram v. Radha Kishen, A. I. R. (1933) 
Lab. 810 ; Maksude Ali v. Sheikh Abdullah 
A ' ** ' ( 1028) All. 77 ; Muhammad Sadia 

v. Chaus Muhammad (1911) 33 All 101 • 
Abdul Razak v. Abdul Rahiman. A I r’ 
(1933, Mad. 715; Bissesuar Prosad v . L Sa 
Samam Singh (1907) 6 C. L. J. 134 . 

?££,-•? - ’hamd'J P„7a. i 

i* v 2 utL"u“\ i&r^' 

Mail c ,rj*rri i 9 .i» 34 
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to the owner of the equity of redemption or a purchaser from him or a transferee 
from such purchaser (?'). A contrary view has, however, been taken, that the right 
of subrogation belongs to a person who under an agreement has paid off the mort- 
gage. A view which it is submitted is erroneous under the present section (j). 

Agency. — The section does not recognize the doctrine of agency. Hence in 
agreeing to discharge a prior encumbrance a purchaser is not the mortgagor’s 
agent ( k ). 

Advanced to a mortgagor. — Subrogation is denied when money is paid by a 
lender to the mortgagor on his personal security to discharge a prior ercumbrance. 
Obviously a mortgagor or a transferee from him who has undertaken the liability 
cannot claim subrogation although the Court may presume an agreement to substi- 
tute the lender in place of the mortgagee discharged. The Legislature has thought 
it desirable to avoid the difficulties arising in such cases. Hence, in order to sustain 
a claim to subrogation, the Act requires a registered agreement between the borrower 
and the lender that the latter shall be subrogated to the rights of the mortgagee 
whose encumbrance is discharged and to all the benefits thereof. This is conven- 
tional subrogation contained in the third paragraph of the section. The rule as to 
conventional subrogation does not, however, control the rule in paragraph 1 dealing 
with legal subrogation, so that a purchaser of mortgaged proporty, who discharges a 
previous mortgage out of the consideration and entitled to legal subrogation, need 
not have a registered instrument in his favour, with the mortgagor, that he shall be 
entitled to subrogation (/). A third mortgagee agreeing to discharge a first mortgage 
by agreement in the mortgage itself is entitled to claim subrogation (m). 

Exception to the rule. — An exception to the principle laid down in the section 
is made by the last paragraph whereby it is enacted that the right of subrogation 
cannot bo claimed by a person unless the mortgage in respect of which he makes 
the claim, is discharged in full. The paragraph has been added to avoid any compli- 
cation and the difficulty of apportioning the claims arising from subrogation. By 
the last paragraph of section 60 of the Transfer of Property Act, a mortgage security 
is single and indivisible and cannot be broken up at the mere will of the mortgagor 
or mortgagee and part redemption is not permitted. A claim for enforcement of 
a part of the mortgage will not ordinarily lie. Again, subrogation can only be 
through redemption. Unless, therefore, the debt is paid in full no redemption can 
be claimed and unless there is redemption it is not easy to perceive how subrogation 
can arise. In other words, subrogation is by redemption and unless there is redemp- 
tion no subrogation can take place (n). In order to avoid complicity and difficulty 
of apportioning claims arising in subrogation, this rule has been enunciated. There- 
fore, a partial or pro tanto payment cannot be recognized if subrogation is to be 
claimed. A subsequent purchaser could claim subrogation only when he has dis- 
charged in full a prior charge. Where there are two mortgages on a property and a 
person advances money for the payment of the first mortgage and that debt is 
satisfied, the lender is not entitled to stand in the 6hoes of the first mortgagee and 
to claim priority if ho had no interest in the mortgaged property either os purchaser 
of the equity of redemption or os mortgagee at the time of the advance unless the 


Lakshumi A chi v. Narayanasami (1930) 53 

Mad. 188. , 0 

Jagdeo Sahu v. Mahabir Prasad (1934) 13 
Pat. Ill; Mohatilal v. Mahomed Sujat, 
A. I. R. (1933) Nor. 155; Krishnamurthy 
v. Sathappa (1933) 56 Mad. 517. 

Ramgopal v. Nanakran (1935) 31 Nag. L. R. 
169 (Supp.). 


(/) Ramgopal v. Nanakram (1935) 31 Nag. L. R- 

(m) Mohanlaly \ Mohammad Sujat, A. I. R- (1933) 

(n) Gurdeo Singh v. Chandrika Singh (1907) 36 

Cal. 193; Udit Narain v. Asharfi Lai 
(1916) 38 All. 502. 
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first mortgage is extinguished. It is necessary that the first mortgage should be 
entirely discharged before the claim to priority over the second mortgage can be 
sustained. Boforo ono creditor can be subrogated to the rights of another, the 
demand of the latter shall be entirely satisfied. “ It would not subserve the ends 
of justice to consider the assignment of an entire debt to a surety as affected by 
operation of law, when he had paid but a part of it and still owed a balance to the 
creditor, and tho Court would not countenance such an anomaly as a pro tanto 
assignment, the effect of which would only be to give distinct interests in the same 
debt to both creditor and surety.” This view is in no way inconsistent with that 
taken by the High Court of Bombay (o). Hence a person who makes the payment 
cannot, by simply paying tho interest as it accrues, or paying or discharging a 
portion of the interest which has already accrued, claim a right of subrogation. 
He must pay tho entire amount of an encumbrance which is prior to his own. 
The contrary viow would lead to endless difficulties. Also a number of persons 
would bo entitled to rank as first encumbrancers with reference to different sums 
of money advanced by them, and it would be impossible to work out the rights of 
the parties (p). But this principle has no application to cases whore the mortgage 
security has become split up. Tho question, whether a partial discharge of a prior 
encumbrance with tho consent of tho prior encumbrancer entitled the purchaser 
of tho equity of redemption to stand in the shoes of tho prior encumbrancer, was 
decided by the Allahabad High Court in the affirmative ( 7 ). It is submitted that 
in viow of tho last paragraph of section 1)2 this judgment must be regarded as obsolete 
and so also tho subsequent cases which adopted this view (/•). A subsequent mort- 
gagee must, if ho wishes to exercise tho right of redemption left open to him, pay 
to tho prior mortgage© the full amount due to him upon his prior mortgage and not 
the amount paid by the prior mortgagee at an auction sale held in execution of his 
decree, whether that was a high price or low price (s). 


Under the first paragraph of section GO a mortgagor lias a right to redeem on 
payment or tender of tho mortgago-monoy. But a lion created in favour of a 
purchaser at an execution sale under a compromise can be used only to the extent 
of the price paid and not to the full extent of the amount for which tho lien was 
granted (/). Henco in this caso tho rule is that before one creditor can be subrogated 
to tho rights of unother tho domand of the latter must be entirely satisfied. He 
must pay tho entire amount of the senior encumbrancer («). 

Of what payment should consist. — In order to claim the benefit of subrogation 
payment must not only bo of tho mortgage-money but all costs, charges and 
expenses which tho mortgagee has incurred or expended and to which he is entitled 


( 0 ) Lomba Gomaji v. Vishvanath (1893) 18 Bom. 

86 . 

(/>) Hanumathaiyat i v. Meetxatchi Naidu (1912) 
35 Mad. 183 ; V'enkata Lakshmi Narayana 
Rao v. A Hat n mi Venkayya (1922) 43 

M. L. J. 284 ; Ma Loti v. Ma Nyo (1923) 1 
Rang. 714 ; Jai Pragash Singh v. Rupman - 
jari Dasi , A. 1. R. (1923) Pat. 199 ; Kanhiva 
Lai v. Ikratn Fatima . A. I. R. (1932) 
Oudh 268 ; Narain Pershad v. Narain 

/ v ( 193 °) 52 A11 - 1037. 

W) Ldii Narain v. Ashar/l Lai (1916) 38 All. 
502. 

(r) Swaminath Pillai v. Krishna Iyer (1915) 38 
Mad. 54 ; Muthammal \. Razu Pillai (1918) 
41 Mad. 513, 515; Rupabai v. Auditnulam 
Mad. 345; Premsukhdas v. 

Han (1927) 23 Nag. L. R. 86; Ram 
Sarup v. Ram Richhpal (1929) 51 All. 920. 

47 


(s) 


(t) 

(U) 


Phulmani Chaudhrain v. N age shuar Prasad 
(1911) 33 All. 370; Dip Naram Singh v. 
Hira Singh (1897) 19 All. 527; Ganga 
Parshad Sahu v. The Land Mortgage Bank 
(1894) 21 Cal. 366; Dadoha Arjunji v. 
Damodhar Raghunath (1892| 16 Bom. 486 ; 
Wahid-un-ntssa v. Gorbandhan Das (1903) 
25 All. 388 ; Dina Nath v. Lae It mi Narain 
(1903) 25 All. 446; Delhi and London 
Bank , Lid. v. bhikari Das (1902) 24 All. 
185; Anandi Prasad v. Krishna Chandra 
(1922) 44 All. 9; Danoba v. Danodhar 
(1889) 16 Bom. 486; Dip Narain \. / Jar 
Singh (1897) 19 Ail. 527; Sri Ram v. 
Kesri Mai (1904) 26 All. 185. 

Daldeo B hart hi v. Hushiar Singh (1895) 
W. N. 45. 

Gurdeo Singh v. Chandrika Singh (1907) 36 
Cal. 193. 


S. 
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Ss. 92=93 under section 60 and section 72 of the .Transfer of Property Act ( v ). See notes to 

these sections under which it is clear the price of redemption is not the mortgage - 
money only. 

Exception to the rule in the last para. — The rule should be confined to cases 
which could not be covered by any one of the numerous exceptions engrafted on it. 
The rule does not extend to the following cases : — When the item of property becomes 
completely released from further obligation under the prior mortgage (w). When the 
property is lost in pre-emption proceedings after payment by a purchaser on account 
of a mortgage decree (x). Where money was raised from a puisne mortgagee to 
discharge the earlier encumbrance, and for the balance the mortgagor executed a 
hundi in favour of the prior mortgagee and transferred to the puisne mortgagee. 
When property comprised in a second mortgage is a fraction of that in the first 
mortgage, which is paid off by the third mortgagee and another together, the third 
mortgagee gets priority over the second to the extent of a corresponding fraction 
of his contribution (y). When a surety for a part of the debt has discharged the 
same before realization of the mortgage (z). And where land subject to three simple 
mortgages, of which the second included crops, was sold and the purchaser’s assignee 
paid to the second mortgagee moneys to save the crops from sale under his decree, 
it was held that it was a purchase pro tanto of the second mortgage and that the 
assignee was entitled in respect of the payment to priority over the third mort- 
gagee (a). 


93. No mortgagee paying off a prior mortgage, 
„ v whether with or without notice of an 

Prohibition of tacking. . , . . . , i 

intermediate mortgage, shall thereby 
acquire any priority in respect of his original security ; 
and, except in the case provided for by section 79, no 
mortgagee making a subsequent advance to the mort- 
gagor, whether with or without notice of an intermediate 
mortgage, shall thereby acquire any priority in respect of 
his security for such subsequent advance. 

Changes in the law. — Section 93 was originally section 80 and as such grouped 
among the priority sections, but by the Transfer of Property Amendment Act, 
20 of 1929, it has been transferred from the priority group to the subrogation group, 
as the principle of “ tacking ” is akin to subrogation. There is no change in the 
section except as to the marginal note. 

Generally. — Founded on preference given to legal estates, the English Law 
of tacking is based on the principle that a third mortgagee having lent his money 
without knowing that the second had any claim upon the estate, has in conscience 
as good a right to be paid the whole money lent as the second mortgagee has to the 
payment of what he advanced, and having by the assignment of the first mortgage 
got a right to hold the estate absolutely at law and having possession of the title- 
deeds without whioh the estate cannot be sold, the Court ought not to take from 


a 

a 


FuUe v. Khubchand (1891) A. W. N. 193. . 

Ven kaiaramana Reddi v. Rangiah ChtUt 
(1922) M. W. N. 15. 

Ma Lon v. Ma Myo (1923) I. Rang. 714 
Ram Sarup V. Ram Richhpal (1929) 51 All. 


920. 

(>) Mitchell v. Phillips (1931) 59 Cal. 320, 58 
I. A. 306. 

(a) Malireddi A yyarcddi v. GopaJahrisknayya 
(1924) 47 Mad. 190, 51 I. A. 140. 
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him his legal protection of on honest debt (5). A different rule, however, obtains Ss. 93 • 
in this country, and except in the single instance provided in section 79 (c), the 
English doctrine of tacking is not recognizod ( d ), its extension having been speci- 
fically denied to the mofussil (e). The first part of the section deals with a subse- 
quent mortgagee obtaining an assignment of a prior mortgage and thus excluding 
the intermediate mortgagee. The latter part of the section deals with a subsequent 
advance made by a prior mortgagee after an intermediate mortgage has come into 
existence. 

Subsequent advance. — In their Lordships’ opinion the words of the section 
are destructive of the argument that when a mortgage was to secure further 
advances, any advance when made was not truly a subsequent advance. “ Subse- 
quent ” from the context must mean subsequent to the intermediate mortgage, 
and if that is so, then in the 6cnse of the section an advance when made after another 
mortgage granted becomes a subsequent advance (/). 

Preservation of the security. — Moneys paid for the preservation of the security 
by a mortgagee entitlo him to a charge and they being really in the nature of salvage 
payments on behalf of all persons interested, entitle him to tack such payments 
to the mortgage debt (<?). 


94 . Where a property is mortgaged for successive debts 

to successive mortgagees, a mesne mortgagee 
Rights of mesne mart- ^ as fl ie same rights against mortgagees 

posterior to himself as lie has against the 


mortgagor. 


New section. — This section has been inserted into the Act by section 47 of the 
Amending Act, 20 of 1929. It is founded on the latter part of section 75 and the 
repealed Order 34, rule 11 of the Code of Civil Procedure, 1908. It enacts the latter 
half of the principle embodied in the familiar phrase “ redeem up foreclose down.” 

Foreclosure or sale. — These are tho two remedies open to a mortgagee against 
his mortgagor and have been dealt with in section 67 of this Act. The present 
section enacts that a mortgagee shall have against another mortgagee subsequent 
to him, tho same rights which he has against his mortgagor. 

Foreclosure by prior mortgagee. — A prior mortgagee has no right to foreclose 
a subsequent mortgagee except on obtaining a decree absolute for foreclosure, 
wherein a subsequent mortgagee is not a party. He is entitled to redeem the latter 
for he thereby acquires the rights of a mortgagor (h). 


Foreclosure followed by redemption. — This occurs when there are cross claims. 
A mortgage by conditional sale was executed in favour of the defendant and there- 
after, a usufructuary mortgage was made in favour of the plaintiff. The defen- 
dant prior mortgagee sued for foreclosure and obtained a decree and possession. 


(fc) Belchier v. Renforlh (1764) 5 Bro. Pari. Case. 
292, 2 E. R. 686. 

( e ) Dalip Nut ay an Singh v. Chaii Sarayan 
Singh (1912) 16 C. L. J. 344. 

(4) Udaya Chandra Rana v. Bhajahari (1869) 2 
Beng. L. R. 45 ; Milhu Lai v. Kishan Lai 
(1890) 12 All. 546; Unni v. Nagammal 
(1895) 18 Mad. 568. 

(#) Gain Narayan Maiumdar v. Draja Noth 
Kundu (1870) 5 Beng. L. R. 463 ; Narayan 


Venkoba v. Pandurang Kamat (1883) 7 
Bom. 526. 

(/) Imperial Bank of India v. U Rai Gy aw Thu 
& Co ., Ltd . (1921) 51 Cal. 66, 98, 50 1. A. 
283. 

(g) Monohar Das v. Haxarimull (1931) 35 C. W. 
N. 1040, 58 1. A. 341 ; see sec. 72 of the 
Act. 

(A) Hasanbhai v. Umaji (1904) 28 Bom. 153. 
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Thereupon plaintiff, subsequent mortgagee, sued to redeem the defendant as prior 
mortgagee and the latter sought to redeem the plaintiff. It was held that equities 
demanded that defendant should be allowed to redeem the plaintiff (t). Here 
there were cross claims, and the equity of redemption had vested in the prior mort- 
gagee, who as owner of the equity of redemption, was preferred (j). 

Dismissal of redemption action. — Dismissal of such an action for non-payment 
of the mortgage-money does not operate as foreclosure ( k ). 


95 . Where one of several mortgagors redeems the 

mortgaged property , he shall, in enforcing 
mortgagor 1 to f exp ms'Js. co ' his right of subrogation under section 92 

against his co -mortgagors, be entitled to add 
to the mortgage-money recoverable from them such propcniion 
of the expenses properly incurred in such redemption as is 
attributable to their share in the property. 


Amendment. — Section 95 was substituted for the original section 95 by 
section 48 of the Amending Act, 20 of 1929. 

Changes in the section. — Instead of providing for a separate charge as under 
tho old section, it has now been enacted that one of several co-mortgagors shall be 
entitled to add the expenses properly incurred to the mortgage -money, as is attri- 
butable to the shares of the co-mortgagors while enforcing his rights of subrogation 
under section 92. Unlike the old section, it is now no longer necessary to obtain 
possession by the redeeming co-mortgagor unless the mortgagee was in possession, 
for till then ho cannot be said to have redeemed. This change is due to the observa- 
tions of the Judicial Committee on the construction of the old section made in 
Malik Ahmad Wall Khan v. Musammat Shamsi Jahan Begum (/). The rule in 
tho section flows from tho right of subrogation given to a co-mortgagor under 
section 92 of the Transfer of Property Act, by providing that upon redemption he 
shall be entitled to add to the mortgage-moneys all expenses properly incurred 
by him in such redemption as is attributable to the share of the co-sharer in the 
proporty. 


Retrospective effect. — The section applies to transactions prior to 1st April 
1930 (m). Tho Courts of Nagpur (n) and Calcutta (o) have taken a different view. 
It is not specified in section 63 of the Amending Act, 20 of 1929. 

Expenses properly incurred. — Sections 60, 72 and 76 of the Act provide for 
exponsos of a mortgagee rodeomed. No provision having been made for the expenses 
of a rodeoming co-mortgagor, the section has been enacted to indemnify a redeeming 
co-mortgagor, against expenses in enforcing his right of subrogation. The word 
" exponsos ” is retained in tho amended section. Formerly it was intended to • 
include tho price of redemption, that is, principal, interest and costs, now it can 
only moan costs. It is difficult to 600 why this section has been retained in its 
present form. The expenses to which a co-mortgagor is given a right by this seotion, 


(i) Paras Ram Singh v. Pandobi (1B22) 44 All. 

462. 

(j) Ram liaran Chaube v. lihagu'ati Pande (1925) 

47 All. 751. 

(A) Ragliunath Singh v. Mt. Hunsraj Kunwar 
(1934) 56 All. 581 P.C. ; Sila Ram v. 
Mad ho Lai (1901) 24 All. 44 ; Hari Ram 
v. Indraj (1922) 44 All. 730; Maina Uibi 


v. Chaudri Vakil Ahmed (1924) 27 Bom. 
L. R. 796, 52 1. A. 145. 

(/) (1906) 28 All. 482, 33 I. A. 81. 

(mi) Jhuma Lai v. SAaw Narayan, A. I. R. (1933) 
Pat. 33. 

(n) Ramkaran v. Jageshwar (1934) 30 Nag. L. R. 

(o) Umar Ali v. Asmat AH (1931) 58 Cal. 1167. 
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could have been recovered under section 92. unless it be, that he being entitled to Ss. 95-9 
' claim from the joint owners a proportion of their debt, it must follow that he can 
only claim a proportion of the expenses, which is the only purpose it is serving by 
remaining in the Act. Even for such there is hardly any justification. A redeeming 
co-mortgagor is an assignee under section 59A of the mortgagee. 

One of several mortgagors.— The words “one of several mortgagors” in 
section 95 of the Transfer of Property Act which enables one of them to redeem a 
mortgage and claim contribution from others, mean not only one of the original 
mortgagors, but also his heirs or assigns, such as purchasers of his interest in execu- 
tion (p). 

Limited right. — Under the section a redeeming co-mortgagor is not entitled 
to enforce the mortgage terms, as the section confers a limited right of subrogation. 

Therefore, on discharge of a mortgage debt, ho cannot claim interest at the specified 
rate and the question of the amount of interest, the date from which it is to be 
calculated and the amount on which it is payable, are in the discretion of the Court (q). 

His claim must be based outside the section, as, for instance, by notice given to the 
mortgagors that he would claim interest against them on the expenses so incurred 
if they wished to redeem their shares (r). 

96. The provisions hereinbefore contained which apply 

Mon f a S , * to a simple mortgage shall, so far as may be, 

of title-deeds. apply to a mortgage by deposit oj title-deeds . 

The old section. — This related to sole of property subject to a prior mortgage. 

It was repoaled by the Code of Civil Procedure and re-enacted as Order 34, rule 12. 

New section.- — This has been added by the Act, 20 of 1929, to meet a long-felt 
want as to the rights and liabilities of a mortgage by deposit of title-deeds. A 
similar provision has been added to section 100. 

Mortgages by deposit of title-deeds.— See commentaries on section 58 (f). 

97. (Application of proceeds.) Repealed by the Code 
of Civil Procedure, 1908 (Act V of 1908). 


Anomalous Mortgages. 

98. In the case of an anomalous mortgage the rights 

and liabilities of the parties shall be deter - 

of parties to anomalous mined by their contract as evidenced in 

mortgages. the mortgage -deed, and, so far as such 

contract does not extend, by local usage. 


Amendment. — The original section has been split up by the Amending Act 
20 of 1929. The definition forms part of section 58 and the rights and liabilities are 

prescribed in this section. 



(/>) Ramachandra v. Narayanasuatni (1928) 51 
Mad. 810 ; Nainappa Chctti v. Chidambaram 
Chetti (1898) 21 Mad. 18. 

( q ) Birendra v. Vahuria (1934) 13 Pat. 356; 


Dizambcr Das v. Harcndra Narayan (1910) 
14 C. \V. N. 617. 

(r) Gaffur Imam v. Amir I sab (1925) 49 Born. 
591. 
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Kanoni.” — A kanom partakes of the nature of a usufructuary mortgage and a 
lease, and that is an anomalous mortgage (a). 

Clog. — Section 98 deals with the residuary class of mortgages which prior to 
the amendment, included the definition which now forms clause (g) of section 58. 
Its position in the Act prior to the amendment, was responsible for those decisions 
and observations of the Madras High Court which led to the exclusion of the rule 
about the invalidity of clogs on redemption (t). When the subject arose before the 
Privy Council, their Lordships pointed out that the rights and liabilities of the 
parties must depend on their written instrument, as controlled by the Act, for even 
if the mortgage be anomalous, its provisions cannot be allowed to offend the statutory 
right of redemption conferred by section 60 and the provisions of the one section 
cannot bo used to defeat those of another, unless it was impossible to effect reconcilia- 
tion between them. Section 60 is unqualified in its terms and contains no saving 
provision, as other sections do, in favour of contracts to the contrary («). 

Rights and liabilities of the parties. — The rights and liabilities are determined 
by the terms of the contract, as evidenced by the mortgage deed (v). These are 
regulated by sections 60 to 66 as to mortgagors and 67 to 77 as to mortgagees. The 
applicability of these sections would be regulated by the decisions of the Privy 
Council above referred to («;). The Calcutta High Court refused to apply to an 
anomalous mortgage the provisions of sections 67 and 68 and denied, in the absence 
of a clause in the instrument, the right of sale to the mortgagee ( x ). To the same 
effect is a decision of the Chief Court of Oudh (y). The Privy Council decision does 
not appear to have been referred to in either of these cases (z). Though in a later 
case the Chief Court of Oudh, relying on another Privy Council decision (a) where 
the mortgage was not anomalous, passed a decree for sale in favour of an anomalous 
mortgagee (6). 


99. (Attachment of mortgaged property.) 
by the Code of Civil Procedure, 1908 (Act V 
section 156 and Schedule V. 


Repealed 
of 1908), 


Charges . 


100. Where immoveable property of one person is 
Charge9 by act of parties or operation of law made 

security for the payment of money to 
another, and the transaction does not amount to a 
mortgage, the latter person is said to have a charge on 
the property ; and all the provisions hereinbefore contained 
which apply to a simple mortgage shall , so far as may be, 
apply to such charge. 


(j) Katina Kurup v. Sankara I'artna (1921) 44 
Mad. 344. 

(f) Hakeem Patte Muhammad v. Sheikh Davood 
(1916) 39 Mad. 1010; Kandula Venhiah 
v. Donga Pallaya (1920) 43 Mad. 589. 

(m) Muhammad Sher Khan v. Raja Seth Swami 
Dayal (1922) 44 All. 185, 49 I. A. 60. 

( v ) Chan Yin v. Mg. Aung, A. I. R. (1934) 
Rang. 159. 

(a>) Muhammad Sher Khan v. Raja Seth Swami 
Dayal (1922) 44 All. 185, 49 I. A. 60. 

(x) Gajadhar Agarwalla v. Sibananda, A. I. R. 


(1924) Cal. 592 ; Qadir Parast Khan v. 
Mir Mohammad (1935) 16 Lah. 612 contra. 
( y ) Ram Sarup v. Gaya Prasad, A. I. R. (1932) 
Oudh 178. 

(») Muhammad Sher Khan v. Raja Seth Swami 
Dayal (1922) 44 All. 185 49 I. A. 60; 

but sec Madho Ram v. Gulam Mohivddin 
(1919) 15 Nag. L. R. 134 P.C. 

(a) Narsingh Partab v. Mohammad Yacub (1924) 

4 Luck. 363, 56 I. A. 299. 

(b) Mahabir Singh v. Kishori, A. I. R. (1935) 

Oudh. 254. 
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Nothing in this section applies to the charge of a trustee S. H u 
on the trust-property for expenses properly incurred in 
the execution of his trust, and , save as otherwise expressly 
provided by any law for the time being in force, no charge 
shall be enforced against any property in the hands of a 
person to whom such property has been transferred for consi- 
deration and without notice of the charge . 

Changes in the section. — See section .">0 of the Transferof Property Amendment 
Act, 20 of 1929. In paragraph 1 an addition has been made by which the rights 
and liabilities of parties to a charge correspond to those of a mortgagor and mort- 
gagee in a simple mortgage. Addition to paragraph 2 sets at rest the conflict of 
decisions with regard to enforcement of a charge against a bona fide transferee for 
value without notice, for while the Calcutta and Allahabad High Courts held that 
it could not bo enforced, the Madras High Court took a contrary view. Conse- 
quently, it has been enacted that no charge shall be enforced against a transferee 
for value without notice of the charge unless otherwise provided by any law for the 
time being in force. This addition will also ensure the safety of a transferee for value 
without notice of the charge, particularly in cases whore the charge is created by 
operation of law or by decroe which will not necessarily be registered. 

Retrospective effect. — The amendment in paragraph 2 has no retrospective 
effect (c). 


Nature of a charge. — The section does not state how a mortgage right could 
be charged or any immoveable property could be charged. It does not limit or 
define the ways in which the property could be made security for the payment of 
money ( d ). It may be created by parol or by a deed inter vivos or by will by a 
decree or order of the Court (e). The form of expression or the literal sense is not 
to be regarded so much as the real intention of the parties, which the transaction 
discloses. If the documents shew an intention to make land security for payment 
of the debt, a charge arises (/). A charge does not involve a transfer of interest in 
the property, and arises from circumstances, that certain property or interest therein 
is indicated as the fund out of which the claim is to be satisfied. No technical 
terms are required, but the parties should indicate with certainty that a definite 
fund should be employed for the discharge of a definite debt ( g ). The definition 
in the section is partly of a positive and partly of a nogativo character (/i). It is 
not a necessary condition that there should bo a pre-existing liability. It can be 
validly created for the discharge of a future contingent liability (t). The authorities 
establish that it is not necessary to employ any technical terms (j). Intention of 
the parties to create a valid charge must bo clearly expressed (k). It may bo 


(c) Chhaganlal Sakharam v. Chunilal Jagmal 

(1934) 36 Bom. L. R. 277 ; Suleman v. 
PaUll (1933) 35 Bom. L. R. 722 dissented 
from. 

(d) Imperial Dank of India v. Bengal National 

Bank, Ltd. (1931) 58 Cal. 136. overruled 
by (1932) 59 Cal. 377, 58 I. A. 323; Mulraj 
Khatau v. Vishwanath (1912) 37 Bom. 198, 
40 I. A. 24. 

(«) Bibhuti Bhutan v. Baikuntha (1935) 62 C. L. J. 
55. 

(J) Janardhan v. Anant (1908) 32 Bom. 386. 


(e) Nathan Lai v. Durga Das (1930) 52 AIL 985. 

(h) Mohan Singh v. S«rua Ram, A. I. R. (1924) 

Oudh 215. 

(i) Kesri Mai Umrao Singh v. Tansukh Rai-Kidar 

Nath (1935) 16 Lah. 137. 

(» Nathan I^il v. Durga Das (1930) 52 All. 985 ; 
Narain Dass v. Murli Dnar, A. I. R. (1929) 
Oudh 539. 

(fc) Venkata J agannatha Rao v. Maharaja Rava 
(1931) 60 M. L. J. 56 ; Narain Das Murli 
Dhar, A. 1. R. (1929) Oudh 539. 
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oreated orally or in writing (/). In the latter case registration is necessary (m). 
There is no transfer of property which must be specifically described, and the 
property be made security for the payment of money to another though the 
transaction should not amount to a mortgage. It may come into existence imme- 
diately (n) or may be created to discharge a future or contingent liability (o). Future 
produce may be charged (p). It is not a condition precedent that there should be a 
pre-existing liability (<?). If the instrument be ambiguous or defective, it would 
fail to establish a charge on the ground of vagueness. A general hypothecation is 
too indefinite to be acted upon. Under section 29 of the Indian Contract Act, an 
agreement is void if its meaning is not certain or capable of being made certain, 
and under section 93 of the Evidence Act where the language of a deed is on its face 
ambiguous or defective, no evidence can be given to make it certain (r). 


Description of the property. — The section requires both the specification of 
the property, and that it must be made security for the payment of money 
to another ( s ). The description must be such as to meet the requirements of the 
Registration Act, 1908, sections 21 and 22. The property must be capable of 
identification (/). Mere general words are insufficient. Hence a covenant that the 
obligee could recover from the “ person and property ” of the debtor is too wide 
to create a charge (w). 


Charge created by act of parties. — A person redeeming a mortgaged property 
with the knowledge and consent of the mortgagor is entitled to a charge on the 
property (t>). Where a covenant in a bond ran as follows : — “ To secure this money 
we have mortgaged a 5 can dees share out of 10 candees share. So long as the 
principal amount with interest is not paid to the aforesaid bankers, the hypothecated 
share will not be sold or mortgaged to any one.” The Full Bench (Petheram, C. J., 
dissenting) construed the instrument as a simple mortgage, while Petheram, C.J., 
held it to be a charge (tv). A partition deed between two brothers provided for 
payment of a certain debt by one of the brothers and contained the following clause, 
“ If either of the parties should fail to observe the provision the party in default 
shall pay to the other party who has sustained loss twice the amount from his pro- 
perties.” Held — a charge was created on the properties ( x ). An agreement 
worded as follows was held to bo a charge — “ As my father Shivram Valad Keshav 
is dead, it has been arranged that I should succeed to his estate. Part of this estate 
at Vagoda, consisting of a house, fields, cattle and a cart have been given into your 
possession for use and enjoyment. The reason thereof is that you have undertaken 
to pay Rs. 460 found due on an adjustment of khata from my father to Gopaldas. 


(/) Mina Ahmad Daig v. Model Mills Nagpur, 
Ltd., A. I. R. (1926) Nag. 262; Dibhuti 
Dhusan v. Dai Kuntha (1935) 62 C. L. J. 
55. 

(m) Tulsiram v. Anusuya, A. I. R. (1924) Nag. 

360; Mina Ahmad Daig v. Model Mills 
Nagpur, Ltd., A. I. R. (1926) Nag. 262. 

(n) Mohini Debi v. Puma Sashi (1932) 36 C. W. N. 

153. 

(o) Kesri Mai Umrao Singh v. Tansukh Rai-Kidar 

Nath (1935) 16 Lah. 137. 

(P) Jug<*l Kishore v. Ram Narain, A. I. R. (1923) 
All. 199. 

( q ) Kesri Mai Umrao Singh v. Tansukh Rai-Kidar 
Nath (1935) 16 Lah. 137. 

(f) Deojit v. Piiamber (1879) 1 All. 275. 

(i) Chob Singh v. A. J. Williams, A. 1. R. (1926) 
Oudh 230; Mohini Debi v. Puma Sashi 
(1932) 38 C. W. N. 153; Tulsiram v. 
Anusuya, A. I. R. (1924) Nag. 360; 


Collector oj Etawah v. Deli Maharani (1892) 
14 All. 162 ; Jagatdhar Narain v. Drown 
(1906) 33 Cal. 1133. 

(0 Tulsiram v. Anusuya, A. I. R. (1924) Nag. 
360. 

(u) Tulsiram v. Anusuya, A. I. R. (1924) Nag. 

360 ; Datchu Ramajogayya v. Vajiula 
Jagannadhan (1919) 42 Mad. 185 ; Dejoit v. 
Pitamber (1879) 1 All. 275. 

(v) Sambhu v. Nama bin Narayan Naikde (1911) 

35 Bom. 438 ; Muhamed Sutnsool v. 
Shewukram (1874) 22 \V. R. 409, 14 Beng. 
L. R. 226, 2 I. A. 7 : Lomba Gomaji v. 
Vishvanath Amrit (1894) 18 Bom. 86, now 
see sec. 92 of the Act. 

(if) Sheoratan Kuar v. Makipal Kuar (1885) 7 
All. 258. 

(x) Manic kam Pillai v. Audinarayana Pillai 
(1911) 20 M. L. J. 407. 
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I am unable to pay off this debt ; and so you have been put into possession of this 
property. I shall pass to you a sale deed in respect of this property, and shall 
transfer the fields to your name from the year 1888-89 ” ( y ). Where an estate is 
sold for arrears of rovonuo, the mortgage of a share of such estate executed between 
the date of default and the date of sale is invalid as against a purchaser, but the 
mortgagee has a charge on the surplus (z). Whore one of two co-mortgagors pays 
the debt he has a charge on the share of his co-mortgagor (a). There can be no 
wakf in Mahornedan Law of the profits of the land upart from the land itself. Such 
a dedication creates at best a charge on the land and does not render it non-heri table, 
non-transferable or impartible (b). On purchase of the equity of redemption a first 
mortgagee can sot up his security as a shield against a subsequent encumbrancer (c). 
When Government fails to realize Court fees from a debt in a pauper suit in which 
the plaintiff has succeeded, the amount duo becomes a charge on the subject-matter 
of the suit and Government is entitled to realize, oven though the subject-matter 
has passed into the hands of the decree-holder. In such a case the Government 
claim should be dealt with under section 479 of the Civil Procedure Code (d). En- 
hanced assessment is a charge on the land (e). On 7th May 1890, in execution of a 
decree against two out of three brothers who had mortgaged their property, one 
A. purported to purchase the whole property which he redeemed on 6th April 1892 
b y paying off the mortgage and A. remained in possession for 19 years until a suit 
was filed by an assignee of the share of tho remaining brother K. for redemption of 
K. s one-third share. Hold, that A. had a charge on the one-third share of K. (/). 


Although a Mahornedan wakf bo not valid on the ground that it was for the 
benofit of the settlor’s family and not charity, it is competent to tho Court to declare 
tho charitable trusts constituted by tho document to form a valid charge on the 
proporty (</). Whero in an ckraniame between A and 13 it was agreed that A would 
receive Rs. 150 per month during life ns maintenance from the share which he 
inherited from her 6on, that B would pay the said sum every month, and if he did 
not pay it, A would bo entitled to recover it from the said share, held that the annuity 
was a charge upon the share (h). A purchaser has a charge on property in respect 
of which part of the purchase-money is paid which may be lost only by his failure to 
perforin the contract. The charge may bo enforced against a purchaser for value with 
notice (*). M here on a partition, two of the parties wore to pay a certain debt and in 
the event of their omission, others, and those paying were to recoup themselves from 
tho properties going to the share of those liable, the arrangement created a charge (j). 
A person who has advanced money on an agreement to mortgage and been put in posses- 
sion of the land as part of his security for the advance, has a charge on theland promis- 
ed to be mortgaged, and cannot be ousted by tho person who put him in possession and 


Y, ani v - baui ( ,896 > 2 0 Bom. 553. 

(*) U malar a Gupta v. Uma Char an Sen (19 
*) L. J . 52. 

(а) Raushan Ali Khan Chowdhury v. Kali M, 

Motira (1906) 4 C. L. J. 79; Kinu R 
lias v. Motaffer Hosain Saha (1887) 
Cal. 809 distinguished ; now see sec. 
oi the Act. 

(б) Mofaxxal Karim v. Mohammed (1905) 

C. L. J. 166. 

(cj Nath Mukhopadhya v. Brahmam 

Debya (1905) 1 t. L. J. 531 ; Surjir 
Manvan v. Brahmadev Period (1905) 
.. C. L. J. 202. ' ' 

Id) Babui Girija Kuer v. The Secretary of Si 

tZ* In i ta *" Council (1919) 4 Pat. L. 
166; Ram Das v. The Secretary of Si 


for India in Council (1896) 18 All. 419; 
Puthia V dlappil Darga v. X'eloth Assenar 
(1902) 25 Mad. 733. 

(e) Mahammad Khali v. Alathadi Maloor Kunhi 

Kannan Kair (1920) M. \V. N. 477. 

(/) Puma Chandra Pal v. Baroiia Prosanna 
(1918) 22 C. \\\ N. 637; now see sec. 92 
of the Act. 

(g) Kauinunnessa Choudhrani v. Ekina lianoo 

(1918) 22 C. W. N. 568. 

( h ) Shyampeary Dosya v. The Eastern Mortgage 

and Agency Co., Ltd . (1918) 22 C. \V. N. 
226. 

(f) Mt . Kesai v. Mt. Munna (1917) 13 Nag. L. R 

19. 

(j) Ini bichi v. Avukoya Haji (1917) 33 M. L. J. 
58. J ' 


. ICO 
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made the agreement (k). A mortgagee in the absence of any contract to the contrary 
is ontitled to treat the interest due under the mortgage as a charge on the estate (/). 

An allowance enjoyed for more than three-quarters of a century out of land 
specified in certain documents justifies the conclusion of a valid charge (m). Court 
fees are a first charge (n). The costs of an appeal having been advanced under an 
agreement which provided as follows : — “ You should first take out of the amount 
which may be collected from the defendants, the whole of the amount incurred on 
account of the said costs,” was held to constitute a charge (o). On a sale of a share 
in immoveable property the deed expressed that, “ The said vendee is at liberty 
either to retain possession himself or to sell it to someone else ; and he is to pay 
Rs. 25 of the Queen coin to me annually (as malikana) which he has agreed 
to pay.” Held a charge ( p ). A trustee has a lien on property for trust funds 
lent to a cestui que trust wherewith he purchased the property ( q ). A creditor 
has a general lien on the deeds of his debtor contained in a box, in which the debtor 
had deposited certain deeds as security for the debt and subsequently abstracted 
them (r). In a suit by an illegitimate son of a zemindar of the Sudra class, their 
Lordships while declaring that he was entitled to maintenance left it to the High 
Court to determine the private property of the zemindar upon which it could be 
charged (a). Moneys lent to an agent for the purchase of immoveable property 
on behalf of a principal is a charge on the property (<). A partition deed between 
two brothers contained a covenant by one of them to pay a certain debt and a 
clause that “ If eithor of the parties should fail to observe the provision the party 
in default should pay to the other party who has sustained loss twice the amount 
from his properties.” Hold that the words created a charge on the properties ( u ). 
Where an agreement for sale of property was cancelled by a compromise decree 
which provided “ Let the claim of the plaintiff for the sum of Rs. 600 be decreed 
against the defendants and hypothecated property with interest at Rupee 1 per 
cent, per annum in two years in accordance with the deed of compromise,” it was 
held that as the decree contained no order for sale, it operated as a charge (v). In 
case of covenant to settle lands, although no lands are mentioned in the articles, 
yet the covenant is a lien upon the land whereof the covenantor is seised unless he 
had purchased and settled other lands within the time limited by the articles (tv). 
But a covenant creates no specific lion where no lands are mentioned (x), or on 
lands of which the covenantor is not then seised (y). Plaintiffs paying the amount 
payable by tliemsolves and their co-sharers in order to set aside a sale under a 
rent decree were not ontitled to a charge on the share of the others (z). 

A mortgage deed ran as follows : “ In default I shall on the security of the 
house site belonging to me pay and make good the principal and interest.” Held 


( h ) Aung Dun v. Maung Tun Ya, A. I. R. (1923) 
Kang. 22. 

(l) Ganga Ram v. Nat ha Singh (1924) 26 Bom. 

L. R. 750; Huhmichand v. Pioneer Mills, 
Ltd. (1927) 2 Luck. 299; Manghi v. Dial 
Chand (1926) 7 Lah. 559; Lodna Singh v. 
Sundar Singh, A. I. R. (1926) Lah. 530. 

(m) Mana Vikrama v. Karnavan Gopalan Nair 

(1907) 30 Mad. 203. 

(m) Puthia Valapbil Barga v. Kunhunha Umma 
(1902) 25 Mad. 733. 

(o) Palaniappa v. Lakshmanan (1893) 16 Mad. 
429. 

p) Churatnan v. Balli (1887) 9 All. 591. 

q) Birds v. A they [No. 2) (1858) 24 Beav. 618, 

63 E, R. 497 ; Lilford ( Lord) v. Powys 
Keck (1865) 35 Bcav. 79, 65 E. R. 823. 

. (r) Mason v. Morley (No. 2) (1865) 34 Beav. 
475, 55 E. R. 7. 


(s) Muthusawmy Jagavera Yettappa Naicker, 

Zemindar of Y etteyapooram v. Vencataswara 
Yettaya (1868) 12 HC. I. A. 203. 

(t) Bhagu'ati Prasad v. Radha Kishen Sewah 

Pande (1893) 15 All. 304 P.C. 

(«) Manickam Pillai v. A udinarayana PiBai 
(1911) 20 M. L. J. 407. 

(f) Ramtshwar Upadhya v. Subbkaran Upadhya 
(1911) 8 A. L. J. 418. 

(if) Round ell v. Breary (1704) 2 Vom. 482, 23 
E. R. 909. 

(*) Fremoult v. Dedric (1718) 1 P. Wms. 429, 
24 E. R. 458; Williams v. Lucas (1789) 
2 Cox. Eq. Ca. 160. 

(y) Ravenshaw v. Hollier (1835) 4 L. J. Ch. 119. 
(j) Gopi Nath Bagdi v. Ishur Chundra Bagdi 
(1895) 22 Cal. 800: Kinu Ram Das v. 
Moxaffer Hosain Shaha (1887) 14 Cal. 809 . 
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that the instrument created a mortgago (a). To make a partition complete and |()(J 

effective an arbitrator could by his order creato a charge (b). On a partition one 
brother could create a charge in favour of another to operate in default of payment 
of a stipulated amount (c). In a suit for recovery of money due on a bhai khata 
accounts, a compromise declaring immoveable properties specified therein as security 
for the realization of the amount, was held to create a charge (d). A lease, whereby 
certain specified properties had been rendered as security for rent, and were not to 
be transferred by the lessee while the rent remains unpaid, creates a charge (c). 

Personal liability. — In preparing a churge care must be taken not to include 
the personal covenant for payment as the security thereby savours of a mortgage. 

The section does not creato a personal liability (/). Personal liability may, however, 
arise in cose of a contract in writing registered within the meaning of Act 116 of the 
Indian Limitation Act, 1908, as if a purchaser undor a registered conveyance of 
sale (< 7 ). In the case of an unpaid vendor, apart from the charge created by sec- 
tion 55, clause (4) (b) of the Act, clause (5) (b) of the same section makes a purchaser 
personally liable (/*)• 

Intention to make land security for payment of debt. — In equity no charge 
could be created unless there was an intent to charge (i). No special words are 
necessary (j). Documents executed in the mofussil come within the statement of 
the Privy Council in Hanoomanprrsaud Panday v. Aluscamat Dabooee Munraj 
Koonwaree ( k ), where it was said that “ deeds and contracts of the people of India 
ought to bo liberally construed.” The form of the words used is immaterial. All 
we have to be satisfied of is, that the documents shew an intention that the person 
in whose favour they wore executed should have the benefit of the security* of the 
land (/). A charge was deemed to have been created on properties specified in the 
schedule to a deed of partition which wero made liable for payment of certain 
amounts in default of non-performance of covenants contained in it (m). A mere 
possibility of a charge will create no security («). 

Operation of law. — The section applies both to charges created by* the act 
of parties as well as by* operation of law. It lias been suggested in a Calcutta case (o) 
that it is not easy to understand (p), that charges created by operation of law have 
been included in the section. But for the fact that there are other sections ( 7 ) in 
the Act which refer to such charges one would have thought that they* had been 
included by inadvertence, because the Act relates to transfer of property by act of 
parties, as is made expressly clear by the preamble. 

Bengal Revenue Sales Act, XI of 1859. — A mortgagee who has paid arrears 
of Government revenue to prevent a sale is entitled, undor section 9 of the Bengal 

52 All. 901. 

(A) Raghukul Tilak v. Pitam Singh (1930) 52 
All. 901. 

(i) Omrao Begum v. The Secretary of State for 
Itulia in Council (1892) 19 Cal. 584, 10 

I. A. 950. 

()) Maina v. Bachchi (1906) 28 All. 655. 

(k) (1856) 6 M. I. A. 393, 411. 

(/) Janardhan Vishnu Kulkarni v. Anant Laksh - 
manshet (1908) 32 Bom. 386. 

(m) Manikkam Pillai v. Audinarayana Pillai 
(1911) 20 M. L. J. 407, Sesha Ayyar v. 

Sreenivasa Ayyar (1921) 41 M. L. J. 282. 

(n) Harjas Rai v. Naurang (1906) 3 A. 1.. J. 220. 

(o) Corporatiofi of Calcutta v. Arunchandra 
Singha (1934) 61 Cal. 1047. 

(P) Sec sec. 2 (d) of the Act. 

(tf) See secs. 55 (4) (b) and 55 (6) (b). 


(a) Balasubramania Nadar v. .Sitniguru A sari 

(1911) 21 M. L. J. 562. 

(b) Kanhaiya Lai v. Jangi , A. I. K. (1926) All. 

527. 

(c) Manickam Pillai v. A uditiarayana Pillai 

(1910) 34 Mad. 47. 

(d) Gouinda Chandrav v. Dwarka Nath (1908) 35 

Cal. 837. 

(*) Raja Sri Sri Shiva Prasad v. Beni Madhab 
(1922) 1 Pat. 387. 

(/) Raghukul v. Pitam Singh (1930) 52 All. 901; 
Srinivasa Rachava v. Raneanatha Aivanzar 


Srinivasa Raghava v. Ranganatha Aiyangar 
(1918) 30 M. L. J. 618; Raj Raghubar 
Singh v. lai Indra (1920) 42 All. 158. 

Ram Raghubir Lai v. United Refineries 
(Burma), Ltd . (1933) 35 Bom. L. R. 753, 
60 I. A. 183; Tricumdas Cooverji v. 
Gopinath (1917) 19 Bom. L. R. 450, 44 
I. A. 65 ; Raghukul v. Pitam Singh (1930) 


748 


THE TRANSFER OF PROPERTY ACT. [CHAP. IV. 


S. 100 Revenue Sales Act, to add the amount paid to the mortgage debt, and where the 
genuineness of the mortgage is questioned, his lien, if in fact, is not a mortgage, it 
is a charge under section 100 of the Transfer of Property Act (r). 

Rates and taxes. — According to section 147 of the Calcutta Municipal Act, 
1899, four different classes of rates are specified, which the corporation is authorized 
to impose upon lands and buildings, and to levy as one consolidated rate, which is 
made a first charge on the premises under section 228, subject only to arrears of 
land revenue (s). Section 67A of the Transfer of Property Act does not apply to 
statutory charges created under the provisions of section 205 of the above Act (t). 

Madras Estates Land Act, I of 1908. — A charge created by section 5 of the 
Madras Estates Land Act is not a charge within the meaning of section 100 of the 
Transfer of Property Act so as to attract to it the provisions of Order XXXIV of 
the Code of Civil Procedure («). 


Landholder. — The landholder’s right of first charge on the holding is available 
if the decree is executed in a Revenue Court and not when transferred to a Civil 
Court (v). Payment of the decretal amount to avert arrest of himself and another 
co-sharer under the Madras Estates Land Act does not entitle him to a charge under 
sections 5 and 128 of that Act or under the general law or by virtue of sections 82 
and 100 of the present Act. A charge under section 5 is for the benefit of the land- 
lord and that under section 128 for the benefit of persons other than the landlord, 
for a sum different from the rent (w). 

Lease. — A stipulation in a lease empowering the lessee to appropriate a part 
of the rent in repayment of the debt due by the lessor creates a charge {x). 

Public Demands Recovery Act, 1914. — The effect of service of notice under 
section 7 of the Public Demands Recovery Act is to create a charge on the properties 
of the certificate debtor in favour of the Secretary of State for the arrears of cess due 
in respect thereof (»/). 


“ And the transaction does not amount to a mortgage.” — These words signify 
that if tho relation created by the instrument is not that of mortgagor and mort- 
gagee and immoveable property has been made security for the payment of money, 
there is a charge on tho property ; they do not mean that an invalid mortgage w 
converted into a charge (z). This view has been uniformly maintained by the 
Calcutta High Court (a) and appears to have been adopted by the Bombay High 
Court (b). Tho Madras High Court, after taking a contrary view as appears from 


(0 

(*) 

(0 

(«) 



(«’) 

Si 


Rajkumar Lai v. Jaikaran Das (1924) 5 Pat. 
L. J. 248. 

Akhny Kumar Banneriee v. Corporation of 
Calcutta (1915) 42 Cal. 625. 

Corporation of Calcutta v. Arunchandra 
Singha (1934 ) 61 Cal. 862. 

Suramma v. jogapathirazu (1919) 42 Mad. 
114; Fotick Chander Dey Sircar v. Foley 
(1885) 15 Cal. 492; Roysuddi Sheik v. 
Kali Nath Mookerjee (1906) 33 Cal. 985. 
Venkata v. Seetayya (1920) 43 Mad. 786; 
Suryanarayana v. Ramchenbrudu, A. I. R. 
(1932) Mad. 716. 

Vyraperumal v. Alagappa (1932) 55 Mad. 
468. 

Nathan IM v. Durga Das (1930) 52 All. 985. 
Bhekdhari v. Srimati Radhika (1934) 13 Pat. 
364. 
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Royzuddin Sheik v. Kali Natht Mooh#J* 
(1906) 33 Cal. 985 (absence of attestation;. 
Rani Kumari Dibi v. Srinath Roy 

1 C. W. N. 81 (one witness’s attestation) , 

Debendra \. Behan (1912) 16 Prnfaiudd* 
1075 (attestation by executant) , 2 ojaim h. 
Peada v. Mohar Alt Shaha ( 1899) 26 Cal- 
78 (attested by one witness); 

Nath Mukerjee v. Bejoy Copal Mu**)* 

K 26 Cal. 246 (attested by one witness). 

ath Sarkar v. Jadu ) . 

(1905) 32 Cal. 729 (absence of att«Ution^ 
Ram Narayan Singh v. AdMndr**** 
Mukherji (1917) 44 Cal. 388 P.C. (want 

Nal^an^Lakshmandas (1905) 7 Bom- L. R- 
934 (absence of attestation). 
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the observation of the learned Judges, followed the other High Courts (c). Under 
the English Law where an attempt to moke a mortgage fails for want of some 
formality, the transaction may be valid as an equitable charge. No doubt Ross v. 
Army and Navy Hotel Co. (</), In re Queensland Land and Coal Co. (e), and In re 
Johnston Foreign Patent Co. (/) shew that a security, though defective as a legal 
mortgage, may be enforceable in equity, if it shews an intention to create a charge. 
See Mathews v. Goodday (g) and Marshall v. Shrewhury (/*), which are authorities, 
for the proposition that the right of an equitable mortgagee is to have his security 
perfected by the execution of a legal mortgage and he can combine this remedy 
with an action for foreclosure. In face of the statutory provision contained in 
section 100 of the Transfer of Property Act, the general equitable principles upon 
which these cases aro based cannot he applied indiscriminately in India (i). More- 
over, equitable mortgages in this country are recognized to a limited extent (j). 
A Full Bench of the Allahabad High Court refused to recognize ns a charge an 
instrument failing to operate as a mortgage for want of formalities prescribed 
therefor (A). To the like effect are the decisions of the Nagpur (/), Rangoon (m) 
and Sind (n) Courts. 


Distinction between mortgage and charge.— It is not very easy to draw a sharp 
line between a mortgage and a charge. But the real difference is that the latter is a 
much wider term than the former. A mortgage involves a transfer of interest in 
specific immoveable property while a charge does not necessarily. Whilst by a 
charge a title is not transferred and only the repayment of money is secured out of 
a particular fund, the property hypothecated remains charged in the other, with 
liability to repay the debt (o). A charge need not be attested but a mortgage must 
be attested by two witnesses. Either may be created by act of parties. The 
distinction between a mortgage and a charge is keenly appreciated by an English 
lawyer, though the inclusion of simple mortgages in the definition given in section 58 
has somewhat obliterated the distinction in India. A charge may bo created by 
operation of law, but not a mortgage. In a charge there is no personal covenant 
to pay, in a simple mortgage there is. A document given “ by way of charge ” 
is not one which absolutely transfers the property with a condition for reconveyance, 
but is a document which only gives a right to payment out of a particular fund or 
particular property without transferring that fund or property. A charge differs 
altogether from a mortgage. By a chargo the title is not transferred, but the person 


(0 


<*) 


Iiangasami v. Muilukumarappa (1887) 
Mad. 509; Atithiram lihat v. Somana 
Naukar (1901) 24 Mad. 397; Seelakanta 
Iyer v. Aladdasamy Tevan (1909) 17 ! 
1— J. 39 (absence ol attestation) ; Annul 
ratna v. Yussifji (dottier Sahib (1916) I 
M. L. J. 133 (attested by one witness 
Patt <r v. Abdul Kadir Ravut/u 
(1912) 35 Mad. 607 (not attested as requin 
by see. 59). 

(1886) 34 Ch. D. 43. 

(1894) 3 Ch. 181. 

(1904) 2 Ch. 234. 

(1861) 31 L. J. Ch. 282. 

(1875) 10 Ch. 250. 

S htik v - Kali Nath Alookerj 

(1906) 33 Cal. 985. 

K °^ h iH dl . Shan Uh °e»‘ v. Shiva Roc (190 
Miid. 54. 

of Mirzapur v. Bhagivan Prast 
(1913) 35 All. 164 F.B. (one witness 
attestation). 

Khgnchand v. Malloo (1915) 10 Nag. L. 1 
81 , 


(w») Alaung Tub Ya v. Mung Aung Dun (1924) 
2 Rang. 313 (oral usufructuary mortgage) ; 
Somasundaram Chettiar v. Sac heap pa 
Chctliar (1924) 2 Rang. 429 (not complying 
with sec. 59). 

(#i) Official Receiver v. Tirathdas Afeuaram, 
A. I. It. (1927) (Sind) 66 (failure to comply 
with sec. 59). 

(o) Atlaf Degam v. Drij Saratn (1929) 51 All. 
612; Sambasiva v. I'enkatarama (1927) 
51 M. L. J. 95; Hunter v. Sissar Ahmad, 
A. I. R. (1932) Oudh 336; Raja Sr, Sr, 
Shiva Prasad v. Deni Ma.Duib Choudhary 
(1922) l Pat. 387, 392; Akhoy Kumar 
Dannerji v. Corporation of Calcutta (1915) 
42 Cal. 625 ; Sarayana Ayyar v. Venkata 
Ramana (1902) 25 Mad. 220; RovruJJi 
Sheik v. Kali Sath Moderjee (1906) 33 
Cal. 985; Gobinda Chandra v. Dicar k a 
Sath (1908) 35 Cal. 837; Dalip Singh v 
Dahadur Ram (1912) 34 Cal. 446 ; Sheoratan 
Kuar v. Alahipal Kuar (1885) 7 All. 258- 
Khemchand v. Malloo (1914) 10 Nag. 1.. R 
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100 creating the charge merely says that out of a particular fund he will discharge a 
particular debt. But a charge differs from an assignment. A charge on a debt 
confers rights on the person to whom the charge is given to have it enforced by 
assignment not by action against the debtor, but by proceedings against the person 
who created the charge to assign the debt (p). 


A mortgage is for a fixed term, whereas a charge may be in perpetuity. A 
mortgage can ultimately be redeemed whilst a charge in perpetuity cannot (9). 
In a simple mortgage, a power of sale is conferred upon the creditor, expressly or 
impliedly, by the instrument, but not in a charge (r). A mortgage being a transfer 
of an interest, the obligee is entitled not merely to the benefit of an obligation 
annexed to the ownership of property contemplated by section 40 of the Transfer 
of Property Act («), but to an interest in the property, and where there is no such 
transfer, as where land is merely appropriated or hypothecated for the discharge of 
a debt, only a charge is created (t). That a distinction is made in the Act between 
a mortgage and a charge may be determined by a reference to sections 58 and 100. 
While certain formalities are required for a mortgage under section 59, none of them 
are made applicable to a charge. That a distinction is contemplated is further 
clear from the words of section 100, “ and the transaction does not amount to a 
mortgage.” A charge, however, very nearly approaches a simple mortgage and it 
is this tendency to resemble each other, that has blurred the distinction between 
the two and led to a diversity of views between the different Courts in this country (u) 
for in English Law the distinction is keenly appreciated. No difficulty arises 
in respeot of a charge created by operation of law or where a charge is created for the 
payment of a legacy or annuity or maintenance money or by will or settlement. 
Section 69 requires certain formalities to be observed in execution of a mortgage, 
none of which are required in case of a charge. Section 100, however, makes it clear 
that an instrument which fails to take effect as a mortgage for failure to comply 
with obligations imposed by section 59 will not take effect as a charge, while in the 
case of a charge the absence of formalities required by section 69 would not bar 
the relief, which may be obtained under section 100. A charge may be created by 
parol, whilst a mortgage of property, if not under Rs. 100, invariably must be 
in writing. A mortgage is always created by the act of parties, a charge is created 
either by act of parties or operation of law. Both a mortgage and a charge, when 
in writing, must be registered unless created by decree or order of a Court. In both, 
the mode of granting relief and the nature of the reliof that may be granted are 
similar. A clause which entitles the creditor to attach and sell the property lends 
support to the view that a charge was intended. An undertaking by the dobtor not 
to alienate the property would be intelligible as meant for the necessary protection of 
the creditor, if a mere charge was intended to be created. Such a covenant, on the 
other hand, would be wholly needless for the protection of a mortgagee who can 
follow the mortgaged property in the hands of a transferee from the mortgagor, 
whereas a charge can bo onforced against the transferee only if it is shewn that he- 


ft) Burlinson v. Hall (1884) 12 Q. D D. 347, 350, 
in) Matlub Hasan v. Mt. Kalawati, A. I. R. (1933) 
934, 

(r) Aliba v. Nanu (1886) 9 Mad. 218; Kishan 
Lai v. Oanga Ram (1891) 13 All. 28. 

Is) Srinivasa Raghava Iyengar V. K. 

nalha Iyengar (1919) 36 M. L. J. 618; 
Motiram v. Vital (1889) 13 Bom. 90. 
ft Jawahir Mol v. Indomati (1914) 36 All. 201. 


(u) Khtmji Bhagxoan Das Gajar v. Rama (18S6) 
10 Bom. 519; Motiram v. Vitai (1889) 13 
Bom. 97 ; Rangasami v. Muthuka Marappa 
(1887) 10 Mad. 509; Nabin Chund Naskar 
v. Raj Coomar Sarkar (1905) 9 C. W. N. 
1001 ; Prannath Sarkar v. Jadu Nath Saha 
(1905) 32 Cal. 729 ; Kishan Lai v. Gangaram 
(1891) 13 All. 28. 
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haa taken with notice of the charge (t). T n n plea of purchase for value without 
notice the onus is on the defendant (w\ 

The common incidents of a mortgage and charge are : 

(a) Immoveable property ip security for the debt. 

(b) A right in the debtor that the property be declared discharged and freed 
from the debt. 

So far as may be.- Section 100 purports to deal primarily- with the incidents 
ol the security and not with the method of enforcing it and declares that provisions 

thereinbefore contained which apply to simple mortgagee shall apply to charges 
only “ so far os may be ” (x). 

Charge how enforced. — The holder of a charge is entitled to bring the property 
over which ho has a charge to sale, as his rights and liabilities are by the section aa 
amended and by Order 34. rule 15 of the Code of Civil Procedure similar to that of 
a simple mortgagee. Such a sale cannot, however, take place without the inter- 
position of judicial proceedings. Dealing with a vendor’s lien for unpaid purchase- 
money and for a personal decree against the vendee for deficiency, the Privy Council 
observed that a preliminary decree for sale as in a suit on a mortgage should be 
passed under the section read with O. 34, r. 15 of the Code of Civil Procedure (y). 

Charge enforced by proceedings in execution and not by sale.— Under Order 34 , 
ru e 14 of the Civil Procedure Code, a mortgagee who has obtained a decree for the 
payment of money in satisfaction of a claim arising under a mortgage is not entitled 
to bring the mortgage property to a sale without instituting a suit for sale for enforce- 
ment of the mortgage. The rule applies to a charge as well (z). The Bombay 
±ligh Court has held that where a money decree imposing a liability on the defendant 
o pay a sum of money to the plaintiff declared that the plaintiff had a first charge 
and a lien on certain immoveable properties of the defendant, the plaintiff had a 
right to bring tho property charged to a sale in execution proceedings, and that it 
was not necossary to bring a separate suit for sale of the property (a). A similar 
view is taken by the Madras High Court (6). A contrary view has, however, been 
adopted in Calcutta where it has been held that the decree-holder’s only course is 
to institute a suit for sale (c). The Rangoon High Court (d) and the Patna High 
ourt (e), however, followed the view adopted by the Bombay and Madras High 
Courts and so has the Allahabad High Court (/). Even in a mortgage in certain 
instances it is not necessary that a final decree should be passed, for Order 34, 
rule 6 of the Civil Procedure Code does not apply to an award decree or to a com’ 
promise decree if it is clear from the decree that the sale was ordered, and it was in 

(V) Ro X* u **\ v. Kali Nath Mookerjc* ( 1906) 

33 Cal. 985 ; Akhoy Kumar Banerjee v. 

Ah£2 >0r 2? Um of CtUcutia (1915) 42 Cal. 625. 

) Akhoy Kumar Banerjee v. Corporation ol 

Calcutta (1915) 42 Cal. 625 f Attorney- 
V. Bxphostohatcd Guano Co. (1878) 

2 K C n *?4o 327 : * VM cs v. Spooner (1911) 

<*) W'JOfafim o| Calcutta v. Arunchandra 
(V) W) 61 Cal. 1047. 

W Ram Raghubir Lai v. United Refineries 


(«) 


$T.T> 


ni A ",„ ¥*• (1933) 35 Bom. L. R. 753, 

Menda (1920) 43 Mad. 786; 
p \ L* 1 v - Ja* Karan (1924) 5 

• J. 248 ; A ubhoyessury v. Gouri Sunkar 


(1895) 22 Cal. 859. 

{a) Sh f" k *' Kondappa v. Ganfiat Shankarshet 
(1929) 31 Bom. L. R. 439; Ambalal v. 
Sarayan (1919) 43 Bom. 631 ; Hart Sankar 
Rat v Tapai Kuer (1923) 4 Tat. 693 - 
A- C. Dastoor v. H. A. Kandawalla (1933) 
w Cal. 1487. 

(5) Ramaswami Naidu v. Subbaraya Tevar (19251 
49 M. L. J. 490 ; Subramaniam CheUyary 

. , (1917) 41 Mad. 327. 

w v - Chan *‘ p “ 

(d) Daw Ohnv. U. Bah. A. I. R. (1929) Rang. 126. 

IS '{ M'isammai Tapai (1925) 4 Pat. 693. 

(J) A/ ahalakshimt v. Badan Singh (1923) 45 AH. 
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S 100 itself a final decree (<?). A hypothecation bond was executed by the predecessors 
in title of the appellants secured on certain villages of their estate. No obliger was 
named in the bond. It was given “ so that any order that might be passed by the 
Appellant Court be made binding on the securities.” It was held to be a charge. 
In such cases in Calcutta the officer to whom the bond is given sues, or he under an 
order of the Court, assigns the bond and the assignee sues. But here no officer was 
named. The Court is not a juridical person. It cannot be sued. It cannot take 
the property and cannot assign it. The mode of enforcing would be that the pro- 
perty charged be sold unless before a day named the sureties paid the money ( h ). 
This form was adopted in (i). In Bombay the officer, under an order of the Court, 
assigns the bond and the assign sues. In Calcutta it was held that the properties 
could be sold in execution and no fresh suit was necessary (;'). 

Limitation. — To enforce payment of money charged upon an immoveable 
property the time limit is 12 years from the date the money sued for becomes due 
under article 132 of the Indian Limitation Act (k). The same rule applies where 
the charge is by operation of law (/). 

Limit of time to redeem a charge. — The period of limitation for a suit to 
redeem a charge is 12 years from the date the charge comes into existence {in). 


Proviso. — The section exempts from its operation a charge arising by virtue 
of section 32 of the Indian Trust Act, II of 1882, by providing that the provisions 
of this section shall not apply to the charge of a trustee on trust property for 
expenses properly incurred in the execution of his trust. The words “ expenses 
properly incurred in the execution of his trust ” also occur in section 32 of the 
Indian Trust Act, which gives the trustee a right to reimburse himself out of the 
trust property for all costs, charges and expenses incurred by him in the administra- 
tion of the trust, and for the realization, preservation and benefit of the trust pro- 
perty or for the protection or support of the beneficiary, and for those expenses 
incurred out of his own pockot together with interest thereon a trustee is given a 
first charge on both the capital and income of the estate (n). A trustee is entitled 
as of right to full indemnity out of his trust estate against all his costs, charges and 
expenses properly incurred (o). Such an indemnity is the price paid by cestui que 
trust for the gratuitous and onerous sorvices of trustees ; and in all cases of doubt, 
costs incurred by a trustee ought to bo borne by the trust estate and not by him 
personally. The words ‘‘properly incurred” in the ordinary form of order are 
equivalent to “ not improperly incurred ” (p). A trustee of a publio trust has a 


1KI Nripendranath Chatterji v. Jhumak Mandat 
(1924) 3 Pat. 221; Hemnulra Lai Singh 
Deo v. T akir Chandra Datta (1923) 50 Cal. 
650; Sital Singlt v. Haijnalh Prasad (1922) 
44 All. 668 ; Kashi Chandra v. Pnya Nath 

<*, &S Tj.i I— (.9*0, 49 

i) Janh'i Kuar v. Samp Kant (1895) 17 AH. 99. 
/) Sakumari v. Mugneeram Uhanger & Co. 

Ik) RatnDin v. Kalka (1885) 7 All. 502, 12 I. A. 
12 ; Chunilal v. Dai Jelhi 0898) 22 Pom. 
846; Sitah Chand v. Hyder (1897) 24 Cal. 
281 ; Maharaja of Vuianagaram v. 5 if a raw. 
(1896) 19 Mad. 101 ; Challar Mai v. 7 hakun 
(1898) 20 All. 512; Kallu v. Ram Dai 
(1929) 26 A. I.. J. 53; Lachmi Naratn v. 
Turahunnissa (1912) 34 All. 246. 

(/) Aulhinarayana v. Knshnaswamy (1924) M. 


! 


W. N. 755. 

(m) Puma Chandra Pal v. Barada Prosanna 
(1919) 46 Cal. Ill; Vasudeo Bhikaji v. 
Balaki Krishna (1902) 26 Bom. 500. 

(»») Stott v. Milne (1884) 25 Ch. D. 710; Re. 
Exhall Coal Co., Ltd. \. Bleckley (1866) 35 
Bcav. 449, 55 E. R. 970 ; Re. Pooley Hall 
Colliery Co. (1869) 21 L. T. 690; Re. 
Owen, Frisby Dyke & Co. \. Owen (1892) 
66 L. T. 718; SI. Thomas's Hospital v. 
Richardson (1910) 1 K. B. 271. 

(o) Darke v. Williamson (1858) 25 Bcav. 622, 
53 E. R. 774 ; Peary Mohun Mukerjee v. 
Narendra Nath Mukerjee (1910) 37 Cal. 
229, 37 I. A. 27. 

(P) Re. Beddoe, Donnes v. Cottarn (1893) 1 Ch. 
547 ; Re. Englatui’s Settlement Trusts, 
Dobb v. England (1918) 1 Ch. 24; In the 
Estate of Plant, Wild v. Plant (1926) P. 
139. 
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first charge on the trust properties for reimbursement of advance made to the 
trust ( 7 ). 


Transferee without notice of the charge. — Prior to amendments made by 
Act, 20 of 1020, the enforceability of a charge against a subsequent transferee for 
value was not invariably dependent on notice. Where successive rights are created 
on immoveable property by different transactions at different times, they take effect 
in order of priority. On the other hand, under section 40 a right to restrain the 
enjoyment of property and obligations arising out of contract but not amounting 
to an interest or easement could not be enforced against a transferee for value without 
notice. Where a decree created a charge on property in favour of the decree-holder 
and the property was sold at an auction sale held under a subsequent decree and 
purchased by one who had notice of the charge, it was held that the charge could be 
enforced against the purchaser (r). Had the Legislature intended that a charge 
under section 100 was not to bo enforced against transferees for value, section 100 
would have contained a provision similar to that contained in section 40. !So where 


maintenance awarded by a compromise decree was charged on certain properties, 
the charge was considered as binding not only on the party to the decree and donees 
from such party but also on transferees for value from either of them (,•»). There 
are, however, two cases of the Calcutta High Court which lay down that u charge 
cannot be enforced against a transferee for value without notice, but in neither of 
them the decision actually turned on the question. In the one case (() the docu- 
ment relied on as creating a charge was held invalid and in the other (») tho trans- 
feree was found to have notice of the charge. A mortgage of future produce is a 
charge enforceable against transferees for value with notice but not without notice, 
as it is difficult to identify crops when cut. In tho undemoted cases a transferee for 
value without notice was held not bound by a charge previously made (r). The 
amendment, however, sets at rest the above conflict of decisions and so does section 
48 of the Indian Registration Act, 1908. 


Particular classes of cases which do not constitute a charge. — For arrears of 
assessment an inamdar is not entitled to a charge on tho lands (to). Arrears of rent 
due to a prior mortgagee from the mortgagor are not a charge on tho land ns against 
a subsequent (x) encumbrancer. An attachment before judgment does not create 
in favour of the plaintiff any charge on the property attached (y). Where it is 
clear from tho terms of a decree for maintenance that it was intended to create a 
charge on immoveable property, it is immaterial that the decree does not specify 
the property by motes and bounds, if the property can he otherwise identified (z). 
A landlord who has obtained a decree for arrears of rent of an under-tenant is under 
section 65 of the Bengal Tenancy Act, 1885, entitled to proceed either against tho 
person or property of the tenant. The “charge ” referred to in tho said Act is not 
such a “ charge ” as is defined by section 100 of the Transfer of Property Act (o). 


(Q) Abkan Sahib v. Sorat i Htvt (1915) 38 Mad 
260 

(0 Mahdeo Prasad v. Anandi Lai (1925) 47 All. 
9U. 

fO Maina v. Bachehi (1906) 28 All. 655. 

(0 Royzuddin Sheikh v. Kali With looker jet 
(1906) 33 Cal. 985. 

(*♦) Akhoy Kumar Bantrjee v. Corporation of 
Calcutta (1915) 42 Cal. 625. 

(«') Lhuraman v. Balli (1887) 9 All. 591 ; Kishan 
Lai v. Ganga Ram (1891) 13 All. 28; 
Gut Dayal v. Karam Singh (1316) 38 All. 
254 ; RoxzudJi Sheikh v. Kali Rath Mukerjee 
(1906) 33 Cal 985 ; Sheonandan Lai v. 


Zainal Abdin (1915) 42 Cal. 849; Akhoy 
Kumar Bauer jee v. Corporation of Calcutta • 
(1915) 42 Cal. 625. 

(a-) Vinayak v. Lakshman (1904) 28 Bom. 92. 

(x) Stvarama v. Subramanya (1886) 9 Mad. 67. 

(y) Sewdut Roy v. Sree Cantr Matty (1906) 33 

Cal. 639- 

(x) Minakshi Achi v. Chinnappa U day an, and 
M inakshi Achi v. Sadastva Udavan (1901) 
24 Mad. 689. ' 

(a) Fotick Chunder Dry v. £. G Foley (1888) 15 
Cal. 492 ; Lalit Mohan Roy v. Binodat 
Dabee (1887) 14 Cal. 14; Royxuddi Sheikh 
v. Kali .Math Mookerjee (1906) 33 Cal. 985. 
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To the latter section the provisions of section 68 do not apply. A writing by which 
the debtor deposited his title-deeds with the creditor and undertook to execute a 
legal mortgage when called upon to do so, does not create a charge, the deposit having 
been made out of the town of Madras and not being registered (6). Under the 
Mitakshara Law maintenance of a Hindu widow is not a charge upon the estate of 
her deceased husband (c). The solicitor of the executrix having paid a sum which 
was due to a third party who had a lien on title-deeds belonging to the testator’s 
estate for the amount, gave a receipt for the deeds in the name of the executrix, and 
as her solicitor carried into the master’s office her examination in which the sum 
paid by him was stated as paid by the executrix and allowed accordingly. Held 
he could not claim a lien upon the deeds for the amount (tf). On a bill filed for 
a partition, money laid out in improving the premises does not create a lien (e). 
Without agreement or contract you cannot charge the land or follow the money 
though invested in land or applied to pay off an encumbrance (/). A co-sharer 
paying the decretal amount and auction purchaser’s fees to set aside a sale of the 
share of a defaulting co-sharer, becomes entitled to contribution, w'hich being a 
personal liability, he does not acquire a charge on the share of the defaulting co- 
sharer ( g ). A transaction intended to be a mortgage and not reduced to writing or 
registered so that it cannot operate as a mortgage, is not a charge, nor does a 
document whereby a charge is to come into operation at a future date create a 
charge (h). Nor can a mortgage attested by one witness only create a charge (»). 

As collateral security the debtor by an unattested deed mortgaged his properties 
specified by boundaries and until repayment, undertook not to alienate by gift, sale 
or otherwise. There was no actual transfer of any interest. Held neither a mort- 
gage nor charge ( j ). As a general rule unsolicited expenditure in respect of property 
of another, oven if made for the purpose of its preservation, gives no lien outside 
Maritime Law. The more fact that the plaintiff was obliged to pay the assessment 
for the defendant’s land in order to save his own right, gives him no charge ( k ), and 
so a gratuitous expenditure on property by one who is not the owner thereof does 
not give him a lion on it (/) unloss made under an erroneous belief in the title or with 
the knowlodgo and permission of the other party (m), or acquiesced in by the 
owner (n). No lien, however, can bo claimed for a future or apprehended liability ( o ). 
A vendoo taking a promissory note for part of the purchase-money has no charge (p). 
Poruppu or rent due to a zemindar from the grantee of a magnum or division of a 
zomindari is not a charge upon the magnum. It is a debt due to zemindar and 
nothing more {q). A dower of a Mahomedan widow does not give her a charge 
on the ostate of hor husband (r). 


( b ) Konchadi Shanbhogue v. Shiva Kao (1905) 28 

Mad. 54. 

(c) Digambari Dev* v. Dhan Kumar* Bibi (1906) 

10 C. W. N. 1074. 

(d) Christian v. Field (1842) 2 Hare. 177, 67 

E. R. 74. 

le) Swan v. Swan (1820) 2 Price 516, 14 E. R. 

1281 ; Sinclair v. James (1894) 3 Ch. 556 ; 
, Hill v. Hichin (1897) 2 Ch. 581. 

(/) Hooper v. Lyles (1704) 1 Eq. Ca. Abr. 262. 
if) Gopi Nath Bagdi v. Ishur Chandra Bagdi 

« 22 Cal. 800; Jinu Ram Das v. 
fer Hosain Shaha (1887) 14 Cal. 809. 
(ft) P. R. P. R. Somasundaram Chettiar v. Y. P. 
N. Nachiappa Chettiar, A. I. R. (1925) 
Rang. 55. 

(*) Sreemuthy Rani Kumar i Bibi v. Rajah Sr* 
Nath Roy (1897) 1 C. W. N. 81. . „ 

O') Nabin Ghana v. Raj Coomar (1905) 9 C. W. N. 
1001 ; Tafawddi Peada v. Makar Ali Shaha 
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v. Bejoy Gopal Maker jee (1899) 26 Cal. 
246; Abdul Karim v. Salim an (1910) 27 
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Roy (1897) 1 C. W. N. 81. 

(ft) Shivrao Narayan v. Pundlik B hairs (1902) 26 
Bom. 437. 

(l) Ridgway v. Roberts (1844) 4 Hare. 106, 67 

E. R. 580. 

(m) Dawn \. Spurrier (1302) 7 Ves.23\, 32 E. R.94. 

(n) Unity Joint Stock Mutual Banking Association 

v. King (1858) 25 Beav. 72 , 53 E. R. 563. 

(o) Dyson v. Peat (1917) 1 Ch. 99; Sheik Chitor 

v. Sfti'6 Lai (1892) 14 All. 273; Kinu Ram 
Das v. Mosaffer Hosain Shaha (1887) 14 
Cal. 809. 

(/>) Kristnaswami Iyengar v. Subramania Gana- 
pathigal (1918) 35 M. L. J. 304. 
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(1879) 2 Mad. 234. 

(r) Kanix Fatmia Begam v. Ram Nandam Dhar 

Dubs (1923) 45 All. 384. 


SEC. 100.] 


FLOATING CHARGE. 


755 


Contingent charge.— The Courts of Calcutta (s) ami Oudh (t) have held that 
a contingent charge is not a charge within the meaning of the section. The Court -t 
of Madras (w), Patna (v) and Lahore (w) have held the contrary. The latter Courts 
hold that it is not a mere possibility of a charge but a present charge on existing 
property enforceable on the happening of a contingency. 

Equitable charge. — An agreement between a company and a person as 
banian of the company to advance necessary funds to the company upto a certain 
limit on being allowed the sole right to collect all sums due to the company and 
repay himself advances made, as also his remuneration, creates an equitable charge 
on the company’s outstanding bills for the amount owing to the banian (x). It 
may be made without writing (.»/). To constitute a charge in equity by deed or 
writing, it is not necessary that any general words should be used. It is sufficient 
if the Court can fairly gather from the instrument an intention by the parties that 
the property therein referred to should constitute a security (2). 

Floating charge. — A floating charge is a charge plus a contract to allow the 
business to go on until the happening of a prescribed event when it becomes a fix.'d 
charge (o). It is nonetheless a charge because power is reserved to dispose of the 
property if necessary (6). It is the default which converts a floating into a fixed 
charge (c). It is of the essence of such a charge that it remains dormant until the 
undertaking charged ceases to be a going concern or until the person in whose 
favour the charge is croated, intervenes (d). It retains its character until the appoint- 
ment of a receiver or a winding-up order (e). It then crystallizes into a fixed charge. 
It is a floating charge until the occurrence of the stipulated events ; a fixed charge 
when any of the events occurs (/). Mere variability of the amount and the subject- 
matter of the charge does not make a floating security. A charge on the sub-soil 
rightina coal mine or on but hi boats, machineries, pumps, pillars, etc., is not a floating 
charge (*7). Nor is a charge on the stock-in-trade, machinery, etc., that did or 
would belong to the debtor company, the deed providing that the lender companv 
would be in possession and be entitled to soil the goods in the usual course of business, 
a floating charge (/*)• Similarly, a mortgage of specific effects with licence to the 
mortgagor to dispose of them in the course of business, subject to prescribed condi- 
tions, is not a floating charge (t). 


Indian Companies Act, VII of 1913, section 109. — Like a mortgage, a charge 
under this section needs registration, otherwise it is absolutely void against any 
creditor or liquidator of the company. Though it remains valid as an admission 


(s) Mado Misser v. Sidh Vinaik (1887) 14 Cal. 
687. 

(0 Raja Ram v. Jagannath, A. I. R. (1926) Oudh 
•09. 

(«) Imbichi v. Achampat (1917) 33 M. L. J. 58. 

(f) Murat Singh v. Pheku Singh (1928) 7 Pat. 
584; Nand Lai v. Dharmadeo, A. I. R. 
(1925) Pat. 288. 

(w) Kesri Mai Vmrao Singh v. Tansukh Rai Kidar 
Nath (1935) 16 Lah. 137. 

(*) Probodh Chandra v. Road Oils (India), Ltd. 

(1929) 34 C. W. N. 570; Amratlal v. 
, . Keshavlal (1931) 28 Bom. L. R. 939. 

\y) Official Assignee v. Fakirji Cowasji , A. I. R. 
(1930) Sind. 77 ; Palaniappa v. Lahsh - 
ntanan (1893) 16 Mad. 429. 
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382. 
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(d) Governments Stock, etc. v. Manila Railway 

Ltd. (1897) A. C. 81 ; Illingv-orth v. Houlds- 
worth (1904) A. C. 355 ; Imperial Bank of 
India v. Bengal National, Ltd. (1931) 5$ 
Cal. 136, overruled by (1932) 59 Cal. 377 
58 I. A. 323; Tailby v. Officio IRccei ,r 
(1888) 13 A. C. 523. 

(e) Evans v. Rival Granite Quarries (1910) 2 

Q. B. 979 ; Re. Crompton <5- Co., Ltd 
(1914) 1 Ch. 954. 
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Bank (1932) 59 Cal. 377, 58 1. A. 323. 

($) N. V. luxe & Co., Ltd. v. Pulinbihanlal 
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54 Cal. 513. 1 
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of debt, it creates no valid charge on the company’s property. It is open to the 
Court to extend the time for registration under section 120 of the Companies Act 
upon which the deed takes effect from the date of execution subject to the condi- 
tions imposed by the Court in extending the time (j). In a case before the Privy 
Council as security for a loan, the respondent bank issued to the appellant bank 
debentures creating a floating charge upon their whole undertaking, properties, 
assets and interest, present and future. The debentures were registered under the 
Indian Companies Act but not under the Indian Registration Act. The respondent 
bank having suspended payment, the charge became fixed. An admission precluded 
the appellant bank from contending that the debentures gave them a charge upon 
the immoveable properties. It was held that nevertheless the appellant bank had a 
charge over the debts due to the respondent bank, whether secured on immoveable 
property (the title-deeds of which were deposited with the respondent bank and 
re-deposited with the appellant bank) or not, and that the appellant bank were 
not left without any right in the debts which the title-deeds secured, as there was 
no difficulty in a transfer of a debt without the security, and that while the Imperial 
Bank had no interest in the immoveable property of the bank including those over 
which the respondent bank held security, they had a charge over debts due to the 
respondent bank and were entitled to the benefit of all sums received in reduction of 
the debts, whether from the realization of securities or otherwise (k). 


Further charge. — Such a transaction is between the original creditor and 
the debtor, entered into subsequent to a mortgage between the same parties. It is 
designated a further charge as it cannot amount to a mortgage during the subsistence 
of the original mortgage between the parties, for on a further advance there is no 
transfer of interest (/). 


Other varieties of lien. — Besides the non -possessory lien dealt with by the 
section, there are several other varieties of lien which, however, depend upon posses- 
sion. Although these liens are on moveable properties they indirectly affect 
immoveable properties, a common instance being, bailment of deeds of immoveable 
property to secure one’s debts. The Indian Contract Act, IX of 1872, deals with 
several lions which are enumerated below, though this list is by no means exhaus- 
tive : — 

1. Lien of finder of lost goods (section 168). 

2. Bailee’s particular lien for sorvices rendered, involving exercise of labour 
and skill (section 170). 

3. Cenoral lien of bunkers, factors, wharfingers, attorneys of a High Court 
and pol icy -bro kora (section 171). 

4. Pawnee's right of retainor (soction 173). 

6. Agent’s lion on principal’s property (section 221). 


Under section 48 the unpaid sollor has a lien on the remainder. 


(j) Lain Ram Narain v. Radha Kishen (1929) 
34 C. \V. N. 557 ; Pudtimjee & Co. v. .Moos 
(1925) 27 Dorn. L. R. 1218. . 

( h ) Imperial Batik of India v. Bengal National 
[tank, Ltd. (1932) 59 Cal. 377, 58 I. A. 323. 
(1) Shtr Singh v. Daya Ram (1932) 13 Lab. 660 ; 
M. Adilya Prasad v. Ram Ralan (1930) 
5 Luck. 365. 57 1. A. 173: Ganga Prasad 


v. Rachpal, A. 1. R. (1923) Oudh 29; 
Lallu Singh v. Ram Natulan (1930) 52 All. 
281 ; Rani it Khan v. Ramdhan Singh (1909) 
31 All. 482 ; Alt. Rais-un-nissa v. Zoratcar 
Sah, A. I. R. (1926) Oudh 228; Ashaaf 
Alt v. Chandrapal Singh, A. I. R. (1925) 
Oudh 506 ; also refer to commentaries 
under sec. 58 under the same caption. 
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Building contractor. — A building contractor has no charge on a building if S- 100 
he be unpaid, unless his agent, with the owner of the land, creates a charge in his 
favour and it is registered. Neither has he a lien. Interest is a charge (m). 

Attachment. — It has been held by the Privy Council in Suraj Bunsi Kuar v. 

Sheo Prosha<1 Singh ( n ) that an attachment and an order for sale constitute in favour 
of the judgment -creditor a valid charge upon the land. The charge comes into 
existence as it renders the decree realizable by sale. In a later case (o) the same 
tribunal, commenting on the Madras (p) and Calcutta ( 7 ) decisions and applying 
the test in Galbraith's case (r), observed it was unnecessary to consider whether 
attachment created a lion or charge or conferred title. A lien attaches from the 
date of attachment and an order of release set aside by a subsequent decree in a 
regular suit is not destructive of the lien ( 5 ). 

An invalid mortgage cannot be converted into a valid charge.— An instrument 
by which payment of money is secured on land must be taken to create a mere 
charge, unless there is an indication in it that some interest in specific immoveable 
property was transferred ; a clause entitling the creditor to recover his dues by 
attachment and sale of the property and a clause against alienation, lent support 
to the view that a mere charge was intended to be created (f). A transaction which 
falls short of a mortgage for want of necessary formalities cannot operate as a 

charge (u). 

Maintenance.— Maintenance charged by decree may be enforced by a separate 
suit or in execution, according to the form of the decree. Where the decree is 
executory, the future maintenance awarded and charged by it can be recovered 
when falling due in execution of that decree without further suit (r), but whore the 
decree is declaratory, charging property to secure future maintenance, the remedy 
is to enforce it by a suit. Where the decree, after declaring future maintenance 
and that it should be a charge upon a house being a specified item in the general 
estate, directed the execution of a deed in favour of the plaintiff, charging the house 
on her executing a release of all her right and interest in the general estate, it was 
regarded as declaratory anti not executory (to). A female member of a joint Hindu 
family has a personal claim for maintenance which can be made the subject of a 
charge by an order of the Court or by a properly executed document (x). Main- 
tenance secured by a decree creating a charge can be realized without a suit (»/). 

Claim to maintenance charged by decree could be enforced against a bona fide 

Chettiar (1924) 2 Kang. 429. 

(v) Ashulish Banner jee v. Lukhimoni Del-, a 
(1892) 19 Cal. 139; Pearneenaih Brohmo 
v. Juggessuree (1870) 15 \V. R. 128; Mansa 
Debi v. Jiuan Lai (1887) 9 All. 33; 

Lakshman Ramchandra Joshi v. Sflty.i- 
bhamabai (1878) 2 Bom. 494; 1 ’wAhu 
Shambog v. Manjamma (1885) 9 Bom. 103; 

Shintayee v. Thanakpudayen (1868) 4 Ma i 
H. C. 183; Muthia v. I'irammal (1387) 1 •» 

Mad. 283. 

(u) Matangini Pass ee v. Chooney Money Dassee 
(1895) 22 Cal. 903; Aubhoyessury Dabea v. 

Gouri SunAtur Panday (1895) 22 Cal. 859. 
followed. 

( ,) Parvati Devanna Jagadal v. Shrinivas Ram- 
chandra Patil (1920) 22 Bom. L. R. 11"; 

Mohini Devi v. Puma Sashi (1932) 36 
C. \V. N. 153; Ram Kunuar v. Ram Dei 
(1900) 22 All. 326 ; Sham Lai v. Hanna Lai 
(1882) 4 All. 296. 

(v) Abdul Muhamad v. Seethalakshmi, A. I. R. 

(1931) Mad. 120. 


(m) Hukmichand v. Pioneer Mills, Ltd. (1927) 

2 Luck. 299; Manghi v. Dial Chand (1926) 
7 Lah. 559 ; Lodha Singh v. Sundar Singh, 
A. 1. R. (1926) Lah. 530 ; tianga Ram v. 
Sal ha Singh (1924) 26 Bom. L. R. 750. 

(n) (1880) 5 Cal. 148. 6 I. A. 88, 109. 

(o) A nantapadmanabhasuami v. Official Receiver 

(1933) 37 C. W. N. 553, 60 I. A. 167. 

IP) Rristnasamv v. Official Assignee (1903) 26 
Mad. 673. 

[tj) Frederick Peacock v. Madon (§opal M902) 
29 Cal. 428. 

<r) (1910) A. C. 508, 510. 

(s) Ali Ahmad v. Pansidhar (1909) 31 All. 367 ; 
Patn Chandra v. M andeshwar (1906) 33 
Cal. 1158; Lain v. Kashi ( 1886 ) 10 Bom. 
400. 

(0 Royzuddi Sheik v. Kali Sath Mookerjce (1906) 
33 Cal. 985. 

(u) Phattcchand v. Vma (1933) 35 Born. L. K. 
1138; Hukumchand v. Radha Kishen (1930) 
32 Bom. L. R. 533 PC. ; P. R . P R- 
Somasundram Chrtliar v. V. P. X. Xachtappa 
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S. 100 transferee for value without notice ( 2 ). An agreement to pay maintenance allowance 

from generation to generation made a charge valid as a charge but not as a mort- 
gage for the rule of perpetuity does not apply, as it is not a transfer of an interest 
within the meaning of sections 13 and 14 (a). 

Unsecured creditor. — A creditor has no charge over property purchased out 
of money advanced (b). 

Unsecured debts. — Unsecured debts contracted by a limited owner, bind the 
estate if incurred for purposes which will justify a charge (c). 

Agreement to mortgage.— An oral agreement to execute a mortgage does not 
create a charge (d). 

Annuity. — The owner of a property made a grant from it of an annuity to 
his sister and her heirs which contained a proviso that on failure to pay, the grantee 
and her heirs could take possession of the property. By a subsequent mortgage 
he declared the property as his own. On his sister’s death he was the heir and 
consequently the charge was merged and extinguished, so that the mortgagor could 
not set it up against the mortgagees and their purchasers (e). 

Escheat. — Where there is a failure of heirs, the Crown by the general 
prerogative, will take the property by escheat, subject to any trusts or charges 
affecting it (/). 

Co-sharer. — The doctrine, whether a part-owner in a revenue-paying estate, 
who has made payment of the revenue in order to save it and so does save the estate, 
thereby obtains a charge or not upon the share of his co-owner to the extent of the 
latter’s share of the revenue, has had a somewhat varied career. No such charge 
is given by any express statutory enactment. The question must, therefore, be 
decided on general principles. In England no such general rule as is being considered 
exists (g). The English authorities have been reviewed at great length and ex- 
plained by Fry, L.J., in In re Leslie v. French ( h ) by the Court of Appeal in Falcke 
v. Scottish Imperial Insurance Co. (i), the latter of which cases authoritatively 
rejected the doctrine of what is called Salvage Lien, acted upon in some Irish cases (j). 
In 1867 the case of Nugenderchunder Ohose v. Kaminee Dasee ( k ) came before the 
Privy Council where the payment of revenue was made by a mortgagee to save the 
estate. At page 258 of that report, it was said, “ Considering that the payment 
of the revenue by the mortgagee will prevent the taluk from being sold, their Lord- 
ships would, if that were the sole question for their consideration, find it difficult to 
come to any other conclusion than that the person who had such an interest in the 
taluk us entitled him to pay the revenue due to the Government and did actually 
pay it, was thereby entitled to a charge on the taluk as against all persons interested 
therein for the amount of the moneys so paid.” On this dictum rested the decision 
in Enayet Hossein v. Muddun Moonee Sahoon (l) which decided in favour of such a 


(:) Mania v. Bachchi (1906) 28 Ail. 655. 

(а) Matlub Hasan v. Mt. Kalawati, A. I. R. 

(1933) Ail. 934. 

(б) Annapuna Co., Ltd., In the matter of, A. I. R. 

(1926) All. 397. 

(c) Mahraj Sree Kao v. Raja Kaminayani (1912) 

35 Mad. 108. 

(d) Ram Hait v. Pohkar, A. I. R. (1932) Oudh 

54 ; Hukumchand v. Radha Kishan (1929) 
34 C. W. N. 506 P.C. 

(r) Radhay Lai v. Mahesh Prasad (1885) 7 All. 
864. 

if) Sonet Kutr v. Himmut Bahadoor (1874) 1 


Cal. 391, 2 I. A. 92; The Collector of 
Masulipatam v. Cavaly Vencata (1860) 8 
M. I. A. 500. 

(f) Falcke v. Scottish Imperial Insurance Co. 

(1886) 34 Ch. D. 234, 241. 

(A) (1883) 23 Ch. D. 552. 

(!) (1886) 34 Ch. D. 234. 

O') Kehoe v. Hales (1843) 5 Ir. Eq. 597 : Feather- 
stone v. Mitchell (1849) 11 Ir. Eq. 35: 
Locke v. Evans (1849) 11 Ir. Eq. 52. 

[k) (1867) 11 M. I. A. 242. 

(/) (1875) 14 Bong. L. R. 155. 
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charge on general principles of equity. The principle laid down in this decision 
■was acted upon in Nobin Chunder Roy v. Rup Lull Das (w), in Ram Dat Singh v. 
Horakh Narain Singh (n), in Mohesh Chunder Bannerji v. Ram Prosunno Chowdry ( o ), 
and in Deo j Mundun A glia v. Desjmtty Singh (p). On the other hand, in Krieto 
Mohinee Dasi v. Karliprosono Ghose (q), Garth, C.J.. and Pontifex, J., expressed 
great doubt as to the existence of any such charge. In this state of the law, the 
matter came up for decision before a Full Bench of the Calcutta High Court con- 
sisting of five Judges, in which the majority held that the dictum of the Privy 
Council only applied to the case of a mortgagee and that a co-sharer acquired no 
charge on the share of the defaulting co-sharer. The minority, however, held the 
contrary (r). The decision of the Full Bench was followed by a Division Bench 
of the Higli Court of Bombay (s). a Full Bench of the Allahabad High Court ( t ) of 
Rangoon (t/) and Patna (r), but the dissenting view was adopted by a Full Bench 
of the Madras High Court (w). The same Court has. however, made a distinction, 
where one person is the real owner of a share in land and another is the registered 
proprietor of the whole and the latter and not the former is the defaulter within 
the moaning of the Revenue Recovery Act (x). 

Mahomedan Law. — Under Mahomedan Law, a charge on an unknown share of 
property of the heirs, defeats the provisions of Mahomedan Law, and hence it is 
illegal and invalid and cannot be enforced (y). 

Contents of a Deed of Charge. — The usual contents of a Deed of Charge are 
the date and place of execution, the names of the parties to the deed, recitals, if 
any, including the indebtedness of the borrower to the lender, the operative part 
witnessing that in pursuance of the agreement of the parties and in consideration 
of the money paid or due the borrower covenants with the lender that the heredita- 
ments and premises described in the schedule and all the estate, right, title, 
interest, claim and demand of the borrower into and upon the premises shall stand 
charged with the payment by the borrower to the lender on a date named and the 
sum advanced or due with interest at the rate specified, shall be paid as agreed 
between the parties with a proviso, that on the borrower repaying the amount to 
the lender with interest down to the date of the repayment the lender shall, at the 
request and cost of the borrower, release the hereditaments and premises from the 
charge thereby created. Then follows an agreement between the parties whereby 
the borrower agrees in default of payment on due date to give three months’ notice 
before repaying the amount and liberty to the lender to capitalise the interest. 
The borrower also covenants to keep the premises in proper repair and for insurance, 
followod usually by a clause that the principal moneys shall be payable immediately 
and the security enforced immediately in the event of default in payment of the 
principal money on due date, or in default in payment of interest punctually if the 
premises appear to be in jeopardy or l>e so destroyed as to impair the security, or 

(Hi) (1882) 9 Cal. 377. 

(»i) (1879) 6 Cal. 549. 

(o) (1878) 6C. L. R.2S. 

(/>) (1879) 8 C. L. R. 210 note. 

I'll (1881) 8 Cal. 402. 

(r) Kintt Ram Das v. Moxaffer Hossain Shaha 
(1887) 14 Cal. 809 F.B. ; Enayet Hossein 
v. Muddun Moonee Saloon (1875) 14 Beng. 

L. R. 155, overruled; Mogender Chunder 
Ghose v. Kamini Dasi (1867) 11 M. I. A. 

242 ; Kristoni Mohini Dasi v. Kaliprosono 
Ghose (1881) 8 Cal. 402; In re Leslie, 

Leslie v. French (18S3) 23 Ch. D. 552. 

(.«) SAivrao v. Pundluk (1902) 26 Bom. 442. 

0) Sheih Chi tor Mai v. Shib Lai (1892) 14 All. 

273. 


(u) (' Shwe Bun v. Maung Thauk Kya , A. I. R. 
(19281 Rang. 278. 

fi) Bkubneshu'ari v. Manir Khan , A. I. R. (1928) 
Pat. 641. 

(«■) Raja of Fixianagram v. Raja 5 etucherla 
Somasekharare: (1903) 26 Mad. 686 

Seshagiri v. Fichu (1888) 11 Mad. 452 
P. Amman Panyayi v. M. P. Pakran Haji 
(1912) 36 Mad. 493; Kolavya v. Kotappa, 
A. 1. R. (1926) Mad. 141. 

(x) Subramaniam Cheity v. M ahalingasami Stvan 

(1910) 33 Mad. 41 ; Jagatpati Raju v. 
Sadrusannama Arad (1916) 39 Mad. 795. 

(y) Matlub Hasan v. Mt. Kalawali, A. I. R. (1933) 

All. 934. 
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if the lender shall commit any breach of the covenants and obligations on his part 
to bo performed and observed, or if the property be notified for acquisition and if 
t he premises are leasehold, on failure on the part of the borrower to pay the ground 
rent or upon breach of any of the obligations of the lease. Lastly, the witnessing 
clause, the schedule of the property and the signature of the borrower. 

Attestation.— The formality of attestation required for the validity of a 
mortgage under section 59 does not extend to a charge (z). 

Registration. — Charge may be created in several ways either by parol or by 
n deed inter vivos or by will or by decree or order of the Court, In the case of a will 
no registration is necessary. Section 17 of the Indian Registration Act, XVI of 
1908, enumerates what documents are compulsorily registrable, but clause 6 of 
sub-section (2) excepts decrees and orders of Courts and awards registration whereof 
is optional. The Privy Council has declared that the provisions of section 17 of the 
Registration Act do not apply to orders and decrees made by a Court (a). The 
High Courts of Allahabad and Madras have adopted this view (6). And the same 
view has been taken by the Calcutta High Court (c). Registration, however, must 
be in accordance with the provisions of the Registration Act, otherwise registration 
would be of no avail (d). As to charge created by deed inter vivos the document 
would fall under section. 17 clause (1), sub-clause (b), and registration would be 
compulsory (e). Unless the amount secured be less than Rs. 100. In case of a 
statutory charge, that is to say, a charge created by operation of law, the deed 
which is sought to be relied upon in support of such a charge must be registered. 
As where an agreement to sell immoveable property acknowledges payment by the 
purchaser of earnest money he has a lien under section 35. If the agreement is not 
registered he cannot rely upon it in support of his charge. Similarly, in the case 
of an unpaid vendor. c 

Stamp duty.— The dednition of “ mortgage deed ” in section 2 (17) of the Indian 
Stamp Act, 1899, is wide enough to include a charge. Hence stamp duty on a 
charge is the same as on a mortgage under article 40 of the Indian Stamp Act of 1899. 

Release of charge.— The deed of charge is usually by a deed. It is necessary 
that the release should also be by a deed in order to discharge the debt, it being a 
safer course, so as to avoid questions as to what is an effectual discharge. It should 
be stamped and registered. 


101. Any mortgagee of, or person having a charge upon, 

immoveable property, or any transferee from 
such moitgagee or charge-holder, may pur- 
chase or otherwise acquire the rights in the 
property of the mortgagor or oumer, as the case may be. 


(f) Ramasami Ivengar v. Kuppusami Iyer (1921) 
M. W. N. 472. 

(a) Bindesri Naik v. Ganga Saran Sahu (1898) 

20 All. 171, 28 I. A. 9; Pranal Anni v. 
Lakshmi Anni (1899) 22 M. 508; 26 I. A. 
101. 

(b) Raghubans Mani Stngh v. Mahabir Singh 

(1906) 28 All. 78; Patha Muthammal v. 
lisup Rouether (1906) 29 Mad. 365. 
ic) Gupta Narain Das v. Bijoya Sunderi Debya 
(1898) 2 C. W. N. 663; Govinda Chandra 
Pal v. Dxvarka Nath Pal (1908) 35 Cal. 
837. 

( d ) Indra Bibi v. Jain Sardar Ahiri (1908) 35 

Cal. 845. 

(e) Bettgal Hanking Corporation v. Mackertich 


(1883) 10 Cal. 315; Bai Narmada v. Bhag 
vanlrat (1888) 12 Bom. 505; Vani v. Bani 
(1896) 20 Bom. 553; Konchadi Shanbhogue 
v. Shw Rao (1905) 28 Mad. 54; Tulsiram 
v. Anusuya, A. I. R. (1924) Na*. 360; 
Rangampudi \. Venkateswarlu , A. I. R. 
(1934) Mad. 713; Imperial Bank of India 
v. Bengal National Bank (1931) 58 Cal. 
136 reversed in (1932) 59 Cal. 377; 58 
!• A. 323 on another point ; GobinJa 
Chandra v. Dwarka Nath (1908) 35 Cal. 
837 (case of a decree) ; Amratlal v. Kesha vial 
(1926) 28 Bom. L. R. 939; Janardan v. 
A fiant (1908) 32 Bom. 386 (amount below 
Rs. 100) ; Bibhuti Bhusan v. Baikuntha 
(1935) 62 C. L. J. 55. 
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without thereby causing the mortgage or charge to be merged 
as between himself and any subsequent mortgagee of , or person 
having a subsequent charge upon , the same property ; and 
no such subsequent mortgagee or charge-holder shall be entitled 
to foreclose err sell such property without redeeming the prior 
mortgage or charge , or otherwise than subject thereto. 

Amendment. — Section 1 o 1 was substituted for the original section by 
section 51 of the Amending Act. 20 of 1929. to give effect to the long course of deci- 
sions in England as well as of the Judicial Committee, referred to hereafter. The 
principle is that it may generally be taken to be the intention of a creditor and 
to his benefit, to keep his own encumbrances as well ns those which he has paid off 
alive against subsequent encumbrances. 

Analysis of the section. — 

1. Any mortgagee, or 

2. Person having a charge upon immoveable property, or 

3. Any transferee from such mortgagee, or 

4. Any transferee from such charge-holder 

(a) may purchase or otherwise acquire the rights in the property of the mort- 
gagor or owner 

(b) without thereby causing the mortgage or charge to be merged 

(c) as between himself and any subsequent mortgagee or person having a 
subsequent, charge upon the same property 

(i) And no such subsequent mortgagee or 

(ii) Charge-holder 

shall be entitled to foreclose or sell such property without redeeming the prior 
mortgage or charge or otherwise than subject thereto. 

Retrospective effect.. — The Rangoon High Court (/) has held that section 101 
has, while the Allahabad High Court (?/) has held, that it has not, a retrospective 
effect. 

Old section 1 01. — Where the owner of a charge or other incumbrance on 
immoveable property is or becomes absolutely entitled to that property, the charge 
or incumbrance shall be extinguished, unless he declares by express words or neces- 
sary implication, that it shall continue to subsist or such continuance would be for 
his benofit. 

Section 101 ns it originally stood enacted the rule of merger with a saving 
clause, if intention were proved to negative such merger. This intention rule rested 
on the principle of equity of the English Courts which had not found its way into 
this country. The section has, therefore, been redrafted, converting what was 


S. 101 


(/) Ko Po Kw i \. C. A. M. A. I.. Firm (1932) 
10 Rang. 465. 


(£) Tola Ram v. Ram Lai (1932) 54 All. 897. 
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engrafted as an exception on the rule of merger, into a rule prohibiting merger in all 
cases unless the contract of the properties leads to an opposite conclusion ( h ). 

Saving the charge. — The charge was preserved (t) under the old section when 
the owner of the charge, having become entitled to the property, declared (a) by 
express words, or (b) by necessary implication, that it should continue to subsist, 
or (c) where such continuance would be for his benefit. 

Doctrine of merger. — Charge is defined by section 100 of the Act. It is 
annihilated when the same person becomes the owner in fee of an estate and is 
also entitled to a charge on it. The section deals with what is known as the doctrine 
of merger and prevents the charge from perishing, by enacting that an encumbrancer 
or the person having a charge on immoveable property or any transferee from 
either of them, may on acquiring the equity of redemption if he so choose, prevent 
the charge from merging in the inheritance. Merger depends upon intention, 
express or presumed. The section now abrogated, was based on the doctrine of 
Toulmin v. Steere (j), a case decided in the year 1817. The saving clause is 
based on the case of Tyrwhitt v. Tyrwhitt (k), wherein the three tests of ascertaining 
whether a charge was kept alive have been laid down. The rule laid down by Sir 
William Grant in Toulmin v. Steere (j) was that a purchaser who took a conveyance 
purporting to be free from encumbrances, could not set up a mortgage which had 
been paid off out of the purchase-money against an encumbrance subsequent in date, 
of which he had constructive notice. The same Judge in deciding the case of 
Forbes v. Moffatt (l) said : “ The question is upon the intention, actual or presumed, 
and the person in whom the interests are united. In most instances it is, with 
reference to the party himself, of no sort of use to have a charge on his own estate ; 
and where this is the case it will be held to sink, unless something shall have been 
done by him to keep it on foot. Where no intention is expressed or the party is 
incapable of expressing any, the Court considers what is most advantageous to 
him.” The soundness of the decision in Toulmin v. Steere (m) has been questioned 
in numerous English cases. Various Equity Judges have expressed their 
disapproval. In that case either the great Judge was wrong or else he erred in laying 
down the principles in Forbes v. Moffatt (n). For whilst the principle laid down 
in the former caso has not been accepted, the latter case has always been adopted, 
for in it lies expressed the true principles of the law. In Toulmin v. Steere (o), 
the plaintiff, Mrs. Holme, in 1805 purchased from one Witts an annuity of £180 for 
£2,000, to be secured on the estate which was subject to a mortgage to one Harrison 
for £5,000. In 1808 Witts made a mortgage for £3,000 to Wilby. In 1810, under 
orders of the Court of Chancery, the estate was purchased by trustees on behalf 
of a minor from Witts, who paid all the other encumbrances. The purchase was 
effected through the vendor’s agent who had notice of the annuity. The contest 
was betwoon the annuitant and the trustee purchasers. It was contended for the 
purchasers that the oncumbronces should be regarded as still subsisting as against 
any person claiming under Witts. It w'as hold that the agent having notice of the 
annuity, actual notico to him was constructive notice to those on whose account the 
purchase was made, that the purchasers wore in no worse situation than they would 
have boon, if they had bought an estate on which there was no mortgage but which 

(h) Kanhaiya Lai v. Ikram Fatima, A. I. R. 

(1932) Oudb 268. 

(♦) Ram Sarup v. Seth Ram Lai (1922) 44 All. 

659 ; Sonaulla v. Abu Sayad (1930) 57 Cal. 

473. 

( j ) (1817) 3 Mcr. 210, 36 K. R. 81. 


k) (1863) 32 Bcav. 244, 55 E. R. 96. 

l ) (1811) 18 Vcs. 384,34 E. R. 362. 

m) (1817) 3 Mer. 210, 36 E. R. 81. 
(»») (1811) 18 Vcs. 384. 34 E. R. 362. 
(o) (1817) 3 Mer. 210, 36 E. R. 81. 
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turned out to be encumbered with an annuity not known to them in fact but cons- 
tructively known to them, by means of notice to their agent and that, therefore, 
the annuitant could claim a charge upon the property on which the encumbrances 
must be deemed to have been extinguished. In his judgment Sir William Grant 
said, the cases of Qreswolrf v. Marsham (p) and Mocatia v. Murqatroyd (q) are express 
authorities to shew that one, purchasing an equity of redemption, cannot set up a 
prior mortgage of his own nor consequently a mortgage which he has got in, against 
subsequent encumbrances of which ho had notice. 


The effect of the doctrine originally enunciated in Tout min v. Steere (r) was 
stated by Sir George Jessel, M.R., as follows: — That where the purchaser of an 
estate pays off an encumbranco upon it, the encumbrance paid off is merged unless 
the contrary intention appears, and lie pointed out its application in the case of an 
owner in fee, or in tail, or of a purchaser (s). Commenting on the same case, Lord 
Macnaghten in Thorne v. Cann (t) said : “The authority in that case cannot now- 
adays bo treated as going beyond the actual decision.” It is, however, a matter of 
great importance to the profession to know whether this much canvassed case of 
Toulmin v. Steere (u) is still to be regarded us a binding authority. It has never 
been overruled, though severely criticized by Kay, L.J., in Liquidation Estates 
Purchase Co. v. Willouyhby (r) and by Sir Richard Couch in giving the judgment 
of the Privy Council in Ookaldas's case (tv). The task of determining whether 
it was or was not rightly decided was avoided by Lord Dunedin in Whiteley v. 
Delaney (z). It is clear, however, that there has been, to say the least, a great 
reluctance on the part of Judges learned in equity to extend the principle of Toulmin 
v. Steere (y) beyond the limits of its own facts and there are several authorities 
which say that this doctrine is not to be carried further. It is. however, rendered 
innocuous by conveyancers defeating its principle by saying that the original debt 
is to be considered as subsisting for the benefit of the person who has paid it off (z). 
The observations of Parker, J, as he then was in the trial Court, reported in Marks 
v. II hiteley (a), are instructive with regard to this question. All seem agreed that 
m debatable cases merger takes plaeo or not, according to intention. Taking the 
cases cited as a whole, the genorul rule comes to this; where by appropriate con- 
veyancing, the charge could bo preserved (this excludes all cases of which Otter v. 
Lord Vaux is a typo) then it will be for the party alleging the charge to be dead, 
to shew an intention to that effect. What havo been called the presumptions 
arising from the continued existence of the charge, being to the benefit of the person 
who has paid it off, o.g., in tho case of payment by a limited owner, aro just other 
ways of expressing the same rulo (6). The rule was first enunciated in India by 
Mr. Justice Holloway in Ramu Naikan v. Suhharaya Mudali (c), in which that, 
learned Judge disapproved the doctrine laid down by the English Courts in Toulmin 
v. Steere ( d ) which had for some time been followed by the Calcutta High Court in 
Oaur Narayun v. Brajanath (e), by tho Bombay High Courts in Itcharam Dayaram 
v. Raiji Jaya (/), and Appaji Bhivrao v. Kanji (y) till a Full Bench of that Court in 
Mulchand Kuber v. Latin Trikam (/t) adopted the view of the Madras High Court. 
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S. 101 The rule was again followed in Shantcipa v. Balapa (i) and in DullabMas v. Laksh- 
mandas (j) by a Division Bench of the same Court, and by the Allahabad High 
Court in Har Prasad v. Bhagwan Das ( k ) and Gaya Prasad v. Salik Prasad (l), 
Ali Hasan v. Dhirja (in), and also by the Madras High Court (n) that when it was 
the manifest intention of the mortgagee to keep alive the mortgage or it was for his 
benefit to do so, it should be held that it subsists after the purchase. The doctrine 
has now been settled by the ruling of the Privy Council in Gokaldas Gopaldas v. 
Purannial Premsukhdas (o) in which the English cases on the subject were consi- 
dered ( p ). In that case the firm of Puranmal Premsukhdas executed a mortgage 
and further charge in favour of a mortgagee, who was put into possession of six out 
of nine houses mortgaged, subject to a lien of the bank. Goculdas, in execution of 
his money decree, caused the right, title and interest of Puranmal in the nine houses 
to be sold and purchased it himself. Thereafter he paid off the balance due to the 
bank and obtained possession of the houses. In a suit by the subsequent mortgagee 
for possession, the Privy Council held that the mortgage to the bank was not extin- 
guished as it was to the interest of the decree-holder to have kept it alive. Their Lord- 
ships observed that the obvious question to ask is. What was the intention of the 
party paying off the charge, was it to extinguish it or to keep it alive ? If there is 
no express evidence of such intention, the ordinary rule in such cases is that a man 
having a right to act in either of two ways shall be assumed to have acted according 
to his interest. They refused to apply the doctrine of Toulmin v. Steere as resting 
on no intelligible principle, as it was defeated by declarations of intentions or formal 
devices of conveyancers. Moreover, as the act of conveyancing differed in this 
country, to apply the doctrine of Toulmin v. Steere would lead to confusion, multi- 
plication of documents and to litigation (q). The English doctrine of merger has 
never been held to apply to land tenures in India in their entirety. On the other 
hand, very eminent Judges have doubted that it does (r). It is now settled law 
that whore in India there are several mortgages on a property, the owner of the 
property, subject to the mortgage may, if he pays off an earlier charge, treat himself 
as buying it and stand in the same position as his vendor; or to put it in another 
way, he may keep the encumbrance olive for his benefit and thus come in before a 
later mortgagee. This rule would not apply if the owner of the property had cove- 
nanted to pay the later mortgage debt. It is further to be presumed, and indeed the 
Transfer of Property Act, section 101, so enacts, that if there is no indication to the 
contrary, the owner has intended to have kept olive the previous charge, if it would 
be for his benefit (s). Recently, the Bombay High Court has held that the doctrine 
of Toulmin v. Steere (f) does not apply to India (u). 


Three tests. — Three tests are usually applied for the purpose of ascertaining 
whether the owner of the charge intended that it should merge in the inheritance, 
at the time when he became entitled to the absolute interost of the charge. Firstly, 
any actual expression of that intention ; secondly, where the form and character 


(») 

O') 

Of) 

(0 

(m) 

(») 


(o) 

IP) 


1 ) 


(1882) 6 Bom. 561. 

(1888) in Bom. 88. 

1882) 4 All. 196. 

1881) 3 All. 882. 

1882) 4 All. 518. 

'encalachella v. Panjanadien (1881) 4 Mad. 
213; Krishna v. Mulla (1884) 7 Mad. 127; 
Rupabai v. Audintulum (1888) 11 Mad. 345. 
(1883) lOCal. 1035, 11 1. A. 126. 

Sirbadh Rat v. Ra^hunalhprasad (1885) 7 All. 
568; Sonaulla v. Abu Sayad (1930) 57 
Cal. 473. 

Goculdas Gopaldas \. Puranmal Premsukhdas 
(1883) 10 Cal. 1035, 11 I. A. 126; Mohesh 


Lai v. Mnhunl lihawan Das (1883) 9 Cal. 
961, 10 I. A. 62; Dinobundhu Shaw v. 
Joqmaya Dasi (1902) 29 Cal. 154, 29 
I. A. 9; Mahomed Ibrahim v. Ambika 
Per shad (1912) 39 Cal. 527, 39 I. A. 68. 

(r) Amatoo v. Sheik Muksud Ali (1915) 19 
C. W. N. 435. 

(j) Malireddi Avvareddi \. Gopalakrishnayya 
(1924) 47 Mad. 190, 51 I. A. 140; K<> Po 
Kun v. C. A. M. A. L. Firm, A. I. R. (1932) 
Rang. 197. 

(/) (1817) 3 Mcr. 210, 36 E. R. 81. 

(ii) AllisalnP v. Shesho (1933) Bom. I.. R. 1238. 



SEC. 101] 


MERGER OF LOWER SECURITY. 


7(35 


of the acts done are only consistent with keeping the charge on foot : and thirdly, 
such an intention may he presumed, when, though u total silence in all other respects 
pervades the matter, it appears that it is for the interest of the owner of the charge 
that it should not merge in the inheritance (v). Each of the above are dealt with 
hereafter. 

Merger of lower security. — It is a general rule of law that a party by taking 
or acquiring a security of a higher nature in legal operation than the one he already 
possesses, merges and extinguishes his legal remedies upon the minor security or 
cause of action, that is to say, the taking of a bond or covenant or the acquiring a 
judgment for a simple contract debt, merges and extinguishes the simple contract (te). 
So where a mortgagee recovers judgment on his bond or covenant, so long os the 
judgment remains in force, although he cannot sue his debtors upon the bond or 
covenant, he does not lose his collateral security (x). And so where in an equitable 
mortgage with agreement for a legal mortgage the bankruptcy of the mortgagor 
superv enes, although the latter is invalid, theequitable mortgage, which is the lower 
security, is not merged but revived (»/). Rut a creditor having a security on the 
funds of liis debtor for part of his debt, does not surrender that mortgage or lower 
its priority by taking a subsequent mortgage on the same funds for the whole of the 
debt. Neither is the separate security relinquished, nor is its precedence altered (e ). 
There is a merger if the remedy given by the higher security' is co-extensive with 
that which the creditor has upon the lower security (a). But where the two reme- 
dies remain separate there is no merger, as where one of two (6) or three (c) makers 
of a joint and several promissory’ note gives the holder a deed of mortgage, the 
other maker is not thereby discharged; so also where a deposit of an under-lease 
as security’ is followed by a subsequent deposit of the head-lease to secure further 
advance (</). 

Becomes absolutely entitled. — The word “ absolutely’ ” is used in the section 
to indicate that the interest in which tho encumbrance should merge, must be an 
absolute interest and not a limited one (e). And where there was an outstanding 
lease (/), it was held that there was no morger. In order that there may be a 
merger, the two estates which are supposed to coalesce must vest in the same 
person, in the same right, at the same time ( g ). 

Consent decree. — Purchase by r plaintiff under a consent decree, although it 
amounted to a purchase by a private treaty, did not cause a merger of the mort- 
gagee’s interest and the plaintiff as mortgagee was entitled to assert his right 
against the defendant, as being for his benefit under the section (A). 

Necessary implication. — Nothing is hotter settled than this, that when the 
owner of an estate pays charges on tho estate which ho is not personally’ liable to 
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pay, the question whether those charges are to be considered as extinguished or as 
kept alive for his benefit, is simply a question of intention. You may find intention 
in the deed, or you may find it in the circumstances attending the transaction, or 
you may presume an intention from considering whether it is or is not for his benefit 
that the charge should be kept on foot. If there is a reasonable inference from the 
tenor of the document by which the transactions are carried out and the only infer- 
ence, consistent with the circumstances attending their execution, then in such 
circumstances intention must prevail unless it is defeated by some rule which pre- 
vents effect being given to it. So where the owner of an equity of redemption by 
purchase from the trustee in bankruptcy of the mortgagor, paid off a transferee of 
the first mortgagee and took an assignment to himself which he subsequently trans- 
ferred to another and the documents and the circumstances shewed an intention to 
keep alive the security, it was held that the charge was not extinguished but enured 
for the benefit of the owner of the equity of redemption (t). The same principle 
is again laid down in a later case (j). In the case of Adams v. Angell (fc) and Thome 
v. Cann (/), the equity of redemption had been purchased from the trustee in a 
bankruptcy and Jesseel, M.R. said, “ I am of opinion an intention was clearly shewn 
not to let in a subsequent mortgagee except on the terms of his paying Adam his 
principal, interest and costs.” Lord Cranworth in Morley v. Morley (m) states the 
principle very clearly thus : “ I take the principle to be this, that when an encum- 
brance is paid off by the person having e partial interest (that is, an interest less than 
the whole inheritance), unless there is something to shew a contrary intention, the pre- 
sumption is, that he meant to do that which in law and in equity he might have done, 
namely, to keep it alive for his own interest.” The same rule applies to advances 
to the judgment debtor to set aside a sale under 0.21, r.89 of the Code of Civil 
Procedure (n), and the provisions of Order 34, rule 5 ought not to be construed so 
as to render the application of such a principle, to cases where an order absolute has 
been passed, impossible (o). In England the rule that where an owner has an absolute 
interest in the estate and charge, the charge is annihilated, is subject to exceptions 
in the case of infants ( p ) and lunatics (g), and when payment is made under an 
order of the Court (r), and in India when there is an impediment to his becoming 
absolutely entitled to the property (s). When a mortgagee becomes entitled in fee 
to the estate on which his mortgage is charged, the presumption in the first instance 
and in the absence of evidence, is that the mortgage has merged in the estate (t). 


The intention must be unequivocally manifested at the time when the debt is 
paid off and the presumption of extinguishment cannot be rebutted by subsequent 
acts. An act of doubtful and equivocal import cannot rebut the legal presumption. 
Even a contemporaneous transfer of the charge to a trustee is not conclusive evi- 
dence against the presumption. The intention to keep alive must, in the language 
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of Lord Langdale, not be “ left as matter of implication and inference, but must 
be clearly and unequivocally expressed ” («). In case where the mortgage debt is 
assigned or transferred to the new lender, whose moneys are utilized in paying the 
old debt, no difficulty arises (r). A similar right is possessed by a purchaser of 
mortgaged property in execution of a decree of a subsequent mortgagee, who has 
paid off a first mortgage as against a second mortgagee suing for sale and as upon 
his discharge of the prior mortgages the mortgage deeds were handed over to him, 
this was evidence of his intention to keep the mortgages alive («•). The intention 
may bo found from the deed or the circumstances of the transaction (x). The 
circumstances of a compromise arrived at in a suit and discharge by the mortgagee 
who was a party thereto of a mortgage prior in date as well as subsequent to his 
own mortgage, is evidence of intention to keop the mortgage debts alive and not 
to extinguish them ( y ). The question of intention is one of fact. Certain acts are, 
while certain acts ure not, sufficient to rebut the presumption, but when wo consider 
the intention of the person doing an act, that act in one set of circumstances may 
shew a certain intention whereas the same act under a different set of circumstances 
may shew a different intention, so that the inference in all cases has to be drawn 
from the circumstances of the case themselves (z). An attachment was levied on a 
property over which there were two prior mortgages. The mortgagor raised a 
loan for a third mortgage and discharged the earlier mortgage. Tho contention 
of the miction purchaser at a sale held at the instance of the attaching creditor that 
the third mortgagee was not entitled to the priority due to tho first two mortgages 
was not upheld (a). Both in England and in this country under the old section 
while Toulmiti v. S/eere (l>) stands, intention governs tho case. 


Interest of the owner that the charge should continue. — The rule established 
by long series of authorities is that whore the owner of an estate in fee simple becomes 
ontitled to a charge on that estate, prima facie the charge, in equity at least, merges 
in the inheritance, unless the owner of the estate does some act to keep the charge 
alive, or unless in the circumstances of tho caso, it would bo for his interest that the 
charge should continue to bo a subsisting charge on tho estate (c). The question is 
as to intention and the person in whom the interests are united. When it is per- 
fectly indifferent to the owner of tho estate whethor the charge should merge or not, 
there the charge sinks (d). This rule will yield to the intention whether it is expressed 
or whether it is to be presumed (e). Every one is presumed to intend what is mani- 
festly for his benefit (f). If there is no indication to the contrary, tho presumption 
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is that the owner had intended to have kept alive the previous charge if it would 
be for his benefit {g). 


Where no intention is expressed, or the party is incapable of expressing any, 
the Court considers what is most advantageous to the party (/»). Presumption against 
merger arises if a stranger pays off a mortgage and it is immaterial that he has not 
been requested to do so by the mortgagor and that he took an equitable mortgage 
instead of a legal mortgage intended ; nor is the presumption rebutted by the fact 
that the mortgage taken by the stranger was to be only a part of the property 
originally mortgaged (i). Nor is the presumption rebutted by reason of obtaining 
a reconveyance freed and absolutely discharged from the mortgage. A mortgage of 
a reversionary interest was followed subject to the mortgage, by a trust for mort- 
gagor’s wife for her life, with remainder to himself for his life, with remainders over. 
After the marriage ho paid off the mortgage. The solicitors who prepared the 
reconveyance were ignorant of the existence of the settlement. Held, charge was 
alive if paid off by a tenant for life (j). On the other hand, when the owner of an 
estate in feo or in tail pays off a charge, the presumption is the other way, but in 
either case the person paying off the charge can, by expressly declaring his intention, 
either keep it alive or destroy it. So, in the case of a purchase, there is no doubt 
that the purchaser who pays off a charge, though merely equitable, may have it 
assigned to a trustee for himself, and it will protect him against mesne encumbrances, 
if there are any. So also it is admitted that if without going through the ceremony 
of the assignment of an equitable charge, an assignment which really passes nothing, 
a declaration is inserted in the deed that the charge shall be treated as remaining 
on foot that would keep it alive. The intention, therefore, if expressed, governs the 
case, but if no intention is expressed, the Court considers what is most in the interest 
of the party discharging the encumbrance. These various positions were considered 
by Jessel, M.R., in the case below ( k ). In a case where the mortgaged property 
was sold in execution of a money decree against the mortgagor and the judgment 
debtor purchased the equity of redemption, subsequent to which sale, the mortgagor 
executed a mortgage for a sum which went to pay off the first mortgage, it was 
held that no intention to keep the former mortgage alive could be gathered (/). 
Where a purchaser pays off the mortgage decree, the mortgage is kept alive (m), 
and so also where a mortgagee purchases in execution of his own decree (n). A 
purchaser from a Hindu widow discharging mortgage debts binding on the estate 
pursuant to his undertaking, is entitled to keep the original mortgage alive, it being 
for his benofit (o). In all cases whore a subsequent purchaser claims priority over 
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a puisne mortgagee by reason of his having discharged a prior mortgage, in the 
absence of evidence to the contrary he is presumed to act in accordance with his 
interests (p), and this is the rule even where the sale is set aside under section 53 hr 
fraudulent (q). A mortgagee purchaser cannot be credited with the intention of 
altogether extinguishing his mortgage, merely l>ecauso in the deed of purchase, a 
part of the purchase-money is treated as going to the discharge of his mortgage (r). 
It is to the benefit of a purchaser of the equity of redemption discharging a prior 
mortgage, to keep it alive (.s). Similarly, where moneys advanced by the plaintiff 
were applied to discharge a mortgago of 1877 which was effected to pay off a prior 
encumbrancer of 1876, he was held entitled to priority over the defendant’s mortgage 
which was intermediate between the above two mortgages, to the extent to which 
his loan had gone to discharge the encumbrance of 1876 (/). In such a case it must 
be shewn that the first mortgage was discharged ; otherwise the result would be 
that a numbor of persons would bo entitled to rank as first encumbrancers with 
reference to different sums of money advanced by them («-). And w r hen the mort- 
gagee purchases the mortgaged property with other properties and jointly with 
other persons in undivided shares, it is for his benefit to preserve his lien which is 
not extinguished (v). A puisne encumbrancer, who pays off a prior charge is entitled 
to be placed in the position of the prior encumbrancer, if it be manifestly for his 
benefit to keep the charge alive (u>). Where a third mortgagee in ignorance of a 
second mortgage, paid off the first mortgage, an intention to keep the first mortgage 
alive was presumed ( x ). So also where a mortgagee takes a renewal of his former 
mortgage deed (y), or purchases the mortgaged property and sets-off the moneys 
due to him against the purchase price pending an attachment, he would be en- 
titled to fall back on his lien because the conveyance pending attachment would 
bo void (z). If a subsequent encumbrancer advances money and it is a part of his 
contract that he shall have an assignment of the prior encumbrance, then he is 
entitled to stand in the place of that encumbrancer whose debt is paid off by the 
money which he advances and whose encumbrance he possesses, to be assigned to 
himself (a). An assignment, however, is not necessary and the earlier mortgage is 
deemed to have been kept alive if it is for the benefit of the subsequent mortgagee 


chalapathi Auuar (1934) 64 M. L. J. 606 
(discharge of one of two mortgages). 

(s) A. Rama Rao v. Mandacluilugal (1918) 35 
M. L. J. 467 ; Baldeo Singh v. Deputy 
Commissioner, Kheri, A. I. R. (1924) 
Oudh 1 

( t ) Seetharama v. Venkata Krishna (1893) 16 
Mad. 94 ; Ram Bilas v. Lakshminarain, 
A. 1. R. (1931) Oudh 295. 

(u) Hanumaifthaiyan v. Meenatchi Naidu (1912) 
35 Mad. 183; GurJeo Singh v. Chandrika 
Singh and Chandrika Singh v. Rashbehari 
Singh (1907) 5 C. L. J. 611. 

( v ) Gunindra Prasad v. Baijnath Singh (1904) 31 
Cal. 370. 

(«’) Raushan Ali Khan Ckowdry v. Kali Mohan 
Moitra (1906) 4 C. L. J. 79; Puranmat 
Chund v. 1 'enkata Subbarayalu (1897) 20 
Mad. 486, Uhiku v. Shu jot Ali (1902) 29 
Cal. 25. 

(x) Gangadhara v. Sivarama (18S5) 8 Mad. 246. 

(y) Alangaran Chetti v. l.akshmanan Chetti (1897) 
20 Mad. 274 ; M ahalakshmammal v. 
Sriman (1912) 35 Mad. 642; Punjab 
Sind Bank, Ltd. v. Kishen Singh, A. 1. K 
(1935) Lah. 350 ; Gopal Chandra v. Her and a 
(1889) 16 Cal. 523. 

(*) Gopal Sahoo v. Gunga Per shad (1881) 8 Cal 
530. 

(a) Mackenzie v. Gordon (1839) 6 Cl. & Fi. 875 
7 E. R. 927. 
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(P) Goculdas Gopaldas v. Puranmal Premsukhdas 
(1883) 10 Cal. 1035, 11 1. A. 126. 

(?) Appala Raju v. Krishnamurthy, A. I. R. 

„ (1932) Mad. 182. 

(r) Thiruvadi Ayyangar v. P. Janakai, A. 1. R. 
(1924) Mad. 103 ; Mad ho Singh v. Pancham 
Singh (1927) 49 All. 233 (sale of one of two 
items) ; Syed Ibrahim v. A run gat hay ce 
(1915) 38 Mad. 18 (sale to prior mortgagee 
after creation of subsequent mortgage) ; 
Kalimuddin Shaik v. Baidyanath Saha, 
A. I. R. (1930) Cal. 572 (mortgagee pur- 
chasing the equity of redemption kept by 
fraud from knowledge of subsequent 
mortgage) ; Upendra Nath v. Saroda Prasad, 
A. I. R. (1932) Cal. 772 (purchase of part 
of the equity of redemption) ; Makhan Mol 
v. Gokal Chand, A. I. R. (1932) Lah. 237 
(purchase by mortgagee of part of houses 
mortgaged) ; Malireddi Ayyareddi v. 
Gopalakrishnayya (1924) 47 Mad. 190, 51 
I. A. 140 (composite security) ; Mehl Singh 
v. Amar Nath, A. I. R. (1926) Lah. 430; 
Abdul Majid v. Arunachala, A. I. R. (1932) 
Mad. 84 (purchase of one of two items in 
ignorance of subsequent mortgage) ; Phul 
Chand v. Ml. Surjt, A. I. R. (1923) All. 
457 (purchase by prior mortgagee) ; 
Mohanlal v. Mohomad Sujat, A. I. R. 
(1933) Nag. 155 (third mortgagee dis- 
charges first mortgage) ; Bapu v. Venhata- 
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S. 101 to do so (b). A prior mortgagee purchasing the equity of redemption is entitled to 
keep his mortgage alive, it being for his benefit to do so. even if such purchase 
be at a sale in execution of a money decree against the mortgagor (c). The question 
of benefit must be decided in view of circumstances existing at the time of the 
transaction ( d ). 


Presumption strengthened. — The law does not, of course, prevent the party 
entitled to both the estate and the charge from keeping alive the charge ; and the 
rule, therefore, yields to the intention, whether it is expressed or to be presumed. 
A purchase by a mortgagor at a sale by the mortgagee in exercise of his power of 
sale cannot defeat the title of the second mortgagee (e). If the estate had been sold 
to a stranger and he by an independent transaction had sold to the mortgagor, the 
case would have given rise to very difficult questions. In 1824 A purchased an estate. 
He mortgaged it to raise part of the purchase-money. In February 1840 the mort- 
gage was paid off and transferred to B who in April 1840 executed a declaration of 
trust in favour of A. A died in 1840. Held, that the charge had merged (/). 
There is no merger on a charge which is paid off by a person having only a partial 
interest in the estate (g). The ordinary presumption was rebutted by procuring a 
transfer to a trustee and not to himself, especially by the declaration of trust for 
him, his heirs, executors, administrators and assigns ( h ). But there is no merger 
if the owner of the estate does some act to keep the charge alive or if from the cir- 
cumstances of the case it would be for his interest that it should continue to be a 
subsisting charge (»). The general rule, indeed, is clear, that when the party has an 
estate in fee or in tail, and at the same time a charge upon the estate, the charge 
mil merge (;'), the presumption being that when the owner of an estate pays off 
a charge ho does it for the relief of the estate and, therefore, the charge is deemed 
to have been extinguished. But the contemporaneous transfer of a charge to a 
trustee, though not decisive, must be considered as one of the grounds upon which 
the presumption may be rebutted (k). 


Rebuttable nature of the presumption.— Although the rule of intention has 
boon abrogated by the amended section, the cases bearing on the subject do not 
lose their importance, so long as the Courts in India differ whether the principle 
enunciated in the present section is or is not retrospective. The question is upon 
the intention, actual or presumed, and the person in whom the interests are united. 
In most instances it is, with reference to the party himself, of no sort of use to have 


a chargo on his own estate ; and where this 
something shall have been done by him to 


(6) Nurayeii v. SyeU Hafiz, A. I. R. (1925) Nag. 
21 . 

( c ) Ram Sarup v. Ram Lai (1922) 44 All. 653. 

Id) Su infcn v. Swlnfen (1800) 29 Bca\. 199, 54 
E. R. 603; Tyrwhitt v. Tyrwhitl (1863) 
32 Beav. 244, 55 E. R. 96 ; Wilkes v. 
Collier (1869) L. R. 8 Eq. 338; Dai Reua 
v. Vali Mahomed (1922) 46 Bom. 1009; 
Jugal Kishore v. Ram Harain (1912} 34 
All. 268 ; Darshan Singh v. Arjun Stngh, 
A. I. R. (1926) Oudh 606; see Sonaulla 
v. Abu Sayad (1930) 57 Cal. 473. 

(<) Otter v. Lord Vaux (1856) 6 De. G. M. Sz G. 
638, 43 E. R. 1381 ; Platt v. Mendel 
(1884) 27 Ch. D. 246. 

(/) Pitt v. Pitt (1856) 22 Beav. 294, 52 E. R. 
1121; Tyler v. Uke (1831) 4 Sim. 358; 


is the case, it will be held to sink, unless 
keep it on foot (Grant, M.R.). 


58 E. R. 131 ; Re. Gibbon, Moore v. Gibbon 
(1909) 1 Ch. 367. 

(g) Pitt v. Pitt (1856) 22 Beav. 294, 52 E. R. 
1121. 

(A) Donisthorpe v. Porter (1762) 2 Edon 162, 
27 E. R. 390; Forbes \. Moffatt (1811) 18 
Ves. 384, 34 E. R. 362 ; Trevor v. Trevor 
(1719) 2 Myl. & K. 675, 2 E. R. 574, 
H. L. 186 ; Buckingham (Lari of) v. Hobart 
(1818) 3 Swan. 36 E. R. 824. 

(») Swinfeu v. Sxcinfen (1856) 29 Beav. 199, 
54 E. R. 603. 

(/) Donisthorpe v. Porter (1762) 2 Eden 162, 
27 E. R. 390. 

(k) Hood v. Phillips (1841) 3 Beav. 513, 49 E. R. 
202 . 
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Where no intention is expressed, or the party is incapable of expressing any. 
the Court considers what is most advantageous to him (Grant, M.R.) (/). The 
intention of preventing merger should be unequivocal. Slight evidence suffices to 
keep on foot a prior security (m). Where on the construction of the deed, the 
transaction did not amount to payment of the old debt, but was in reality a further 
advance upon fresh security, being given for both the old debt and the fresh advance 
and upon different terms as to interest, but the old security for the old debt 
remained untouched and there was nothing to shew a contrary intention, the creditor 
was presumed to have intended to keep his security alive for his own protec- 
tion (71). Even if this were not so and the old debt was paid by the new transac- 
tion, the security would not necessarily be destroyed (o). So a mortgagee, taking 
a renewal of his mortgage which provided for payment of moneys due under the 
former mortgage, does not lose his security as to allow an encumbrance subsequent 
to the former mortgage to claim priority ( p ). So a mortgage is kept alive on a 
conveyance of the equity of redemption by the assignee in bankruptcy of the mort- 
gagor to a trustee for the mortgagee (7). Certain lands were mortgaged on 
three successive occasions, the moneys borrowed on the third mortgage havinc 
been applied in discharge of the decree on the first mortgage, at a sale held at the 
instance of the third mortgagee. The purchaser borrowed part of the purchase- 
money from the plaintiff to whom he mortgaged the lands on the day of the sale. 
The second mortgagee thereafter obtained against tho purchaser and the mortgagor's 
widow a decree on his mortgage, which comprised a declaration that tho aforesaid 
sale was subject to his lien and bought the property at the sale and became the 
purchaser in execution. In a suit by the mortgagee of tho purchaser at the third 
mortgagee’s sale, ho was declared entitled to priority over the second mortgagee 
to the oxtent to whicli the loan secured by his mortgage had gone to discharge the 
first mortgage (r). Tho rule applies in favour of a person who after the sale of the 
properties in execution of a decree on the anterior mortgage, advances mono)' to the 
judgment debtor on the security thereof, to enable him to set aside the sale under 
Order 21, rule 80 of tho Cod© of Civil Procedure (s), and the provisions of Order 34. 
rule 5 ought not to bo so construed us to render the application of such a principle 
to cases where an order absolute has boon passed, impossible (0- In case where the 
mortgage debt is assigned or transferred to the now lender whoso moneys are uti- 
lized in paying the old dobt, no difficulty arises (u). 


Presumption was negatived in tho following cases; where a third mortgagee, 
in ignorance of a second mortgage, paid off the first mortgage (t>) ; but the charge 


[l) J-orbes v. Moffat t, M off alt v. Hammond 
(1811) 18 Vcs. 3«4, 34 E. K. 362 ; Clarenden 
v. Barham (1842) 1 Y. & C. Ch. Cas. 688. 
62 E. K. 1073; Davis v. Bareli (1851) 14 
Beav. 542, 51 E. R. 394 ; Grice v. Shaw 
(1852) 10 Hare. 76, 68 E. U. 845; Horton 
v. Smith (1858) 4 K. & J. 624, 70 E. R. 
259; Hanwant Ram v. Ram Harakh, 
A. I. R. (1927) Ou<lh 341. 

(*n) V'anmikalinga Mudali v. Chidambaram C hefty 
(1906) 29 Mail. 37 ; Gauri Shankar v. 
Bahadur Singh, A. I. R. (1925) Pat. 605. 
(»») Gopal Chander .yreemany v. Ilerembo Chunder 
Holdar (1889) 16 Cal. 523 . 

(o) Phillips v. Gutleridge (1859) 3 De. G. &. J. 
531, 45 E. R. 206; Adams v. Angell (1S75) 
5 Ch. D. 634 ; Gokuldas Gopaldas v. Puran- 
mal Premsukhdas (1883) 10 Cal. 1035. 
11 I. A. 126; Goheh Hath Misser \. Lalla 
Prem Lai (1876) 3 Cal. 307. 

(*>) Alangaran Chetli v. Lakshmanan Chetli (1897) 
20 Mad. 274; Rupabai v. Audimulam 
(1888) 11 Mad. 345; Mahalahshmammal v. 


Snman (1912) 35 Mad. 642; Punjab & 
Sind Bank. Ltd. v. Kishcn Singh, A. I. R. 
(1935) Lab. 350 ; Gopal Chandra v. Heramlo 
(1889) 16 Cal. 523. 

(.;) Bailey v. Richardson (1852) 9 Hare. 734, 68 
E. R. 711. 

(r) Seetharama v. Cenkaiakrishna (1893) 16 Mad. 

94. 

(s) V dnmikahnga Mudali v. Chidambara Chett\ 

(1906) 29 Mad. 37. followiiiR Gokuldas 
Gopaldas v. Puranmal Premsukhdas (18831 
lOCal. 1035, II I. A. 126. 

(<) Vanmtkalinga Mudali v. Chidambara Chetli 
(1906) 29 Mad. 37, (ollowins Dinobundu 
Shaw Chotidrv v. Jogmaya Dost (1902) 
29 Cal. 154, 29 I. A. 9. 

(«*) Dinobundhu Shaw Choudry v. Jogmaya Da^i 
(1902) 29 Cal. 154, 29 I. A. 9; Gokaldas 
Gopaldas v. Puranmal Premsukhdas (1883) 
10 Cal. 1035, 11 I. A. 126; Mohesh Lai v. 
Bawan Das (1882) 9 Cal. 961, 10 I. A. 62. 
(p) Gangadhara v. St'varama (1885) 8 Mad. 246. 
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was kept alive to the extent to which the loan secured to a third mortgagee went 
to discharge a prior encumbrancer (w), even though all such mortgages were usufruc- 
tuarv. Nor will it make any difference if the first and second mortgages comprise 
properties other than those mentioned in the second mortgage ( x ). On an avoidance 
of a conveyance, pending attachment, to a mortgagee of the mortgaged property and 
his setting off the purchase price against his mortgage amount, the lien is not des- 
troyed (y). And a second mortgagee does not gain priority in consequence of the 
purchase by the first mortgagee of the equity of redemption (z). But if a subsequent 
encumbrancer advances money on condition of his obtaining an assignment of the 
prior encumbrance, he is entitled to stand in the place of the encumbrancer whose 
encumbrance he procures to be assigned to himself (a). In case, however, of a 
prior mortgagee, even apart from any express provision, his mortgage does not 
perish, whether the purchase be by private treaty or in execution of sale (6). So 
too if the purchaser of the equity of redemption discharges a prior mortgage (c). 


On assignment of the equity of redemption prior to the union of mortgages, the 
same principle would apply, so that a puisne mortgagee of two properties subject to 
consolidation, may prevent such consolidation by taking a transfer of a mesne 
encumbrance not subject to consolidation’; and by keeping such mesne encumbrance 
alive, may acquire the right to redeem one mortgage without redeeming the other (d). 
And where there are several mortgages on a property, the owner of the property 
subject to the mortgages may, if he pays off an earlier charge, treat himself as buying 
it and stand in the same position as his vendor, that is, may keep the encumbrance 
alive for his benefit and thus come in before a later mortgagee (e). Nor will such a 
purchase affect the equitable charge of one, to whom a lease was agreed to be granted 
by the bankrupt subsequent to the mortgage (/). And where one of the properties 
mortgaged was sold by the mortgagor who satisfied the decree of the first mortgagee, 
the purchaser was held entitled to set-off the first mortgage as a shield against the 
claim of the puisne encumbrancer where the deed of sale expressly stated that the 
mortgagor was paying off the first mortgage and that the purchaser was to have 
the property free from all encumbrances ( g ). A purchaser from a mortgagor and 
the first mortgagee can always, if he chooses, keep the first mortgage alive and so 
protect himself against subsequent encumbrances, whether he had notice of them 
or not {h). And if in such a case deeds are framed as not to express the true inten- 
tion of the parties, owing to a common mistake induced by the misconduct of the 
mortgagor, a subsequent mortgagee who claims through the mortgagor will not be 
allowed to take advantage (t). But a purchaser from the mortgagor selling the fee 
simple of the mortgaged estate free from encumbrances is entitled, with the con- 
currence of the mortgagee, on procuring the mortgagor’s discharge from all liability 
in respect of the mortgage debt, to require a conveyance of the equity of redemption 


(id) 

(*) 

(y) 

(») 

(a) 

(b) 

(c) 

<d\ 

(') 


Sutharama v. l f enkatahrishna (1893) 16 Mad. 
94. 

Gokal Prasad v. Sukru , A. I. R. (1924) Oudh 
374. 

Gopa ' Sahoo v. Gunga Pershad Sahoo (1881) 
8 Cal. 530. 

Hayden v. Kirkpatrick (1865) 34 Beav. 645, 
55 E. R. 784. . . 

Mackenzie v. Gordon (1839) 6 Cl. & H. 875, 
7 E R 927 

Ram Sarup v. Ram Lai (1922) 44 Al). 659. 

A. Rama Rao v. Mandachalugal (1918) 35 
M.L. J.467. 

Minter v. Carr (1894) 3 Ch 498. 

Ayyareddi v. Gopalakrishnayya (1924) 47 
Mad. 190, 51 1. A. 140 ; Gohaldas Gopaldas 
v. Puranmal P'emsuhhdas (1883) 10 Cal. 


1035, 11 I. A. 126; Dinobundhu Shaw 
Chowdry v. Jogmaya Dost (1902) 29 Cal. 
154 , 29 I. A. 9 ; Mahomed Ibrahim Hoosain 
Khan v. Ambika Prasad Singh (1912) 39 
Cal. 527, 39 I. A. 68. 

(/) Adams v. A ngell (1875) 5 Ch. D. 634. 

(*) Smith v. Phillips (1837) 1 Keen 694 , 48 E. R. 
474 ; Mahdo Singh v. Pancham Singh (1927) 
49 All. 233 ; Dtnobundu Shaw Chowdry v. 
Jogmaya Dasi (1902) 29 Cal. 154, 29 1. A. 
9. 

(h) Stevens v. Mid-Hants Roy Co. (1873) 8 Ch. 
1064; Adams v. Angell 1 1877) 5 Ch. D. 
64; Thome v. Cawn (1895) A. C. 11; 
A. Rama Rao v. Mandachalugat (1918) 35 
M. L. J. 467. 

(«) Whiteley v. Delaney (1914) A. C. 133. 



SEC. 101.] CONDUCT CONTROLLING DEED. 


773 


bo as to keep the mortgage on foot (j). Whether the purchase is, statedly, of the 
whole property, for a price made up of the price of the equity of redemption and of 
the mortgage amount or whether it is, statedly, of the equity of redemption only, 
the transaction is substantially the same ; it is for the benefit of the person making 
the payment to keep the first mortgage alive ( k ). And a discharge by a mortgagee 
of a mortgage prior as well as subsequent to his own in pursuance of a compromise 
decree, is evidence of an intention to keep the mortgage debt alive (l). And where 
a purchaser does not undertake to discharge all the encumbrances on the property 
purchased by him, the presumption is that he intended to keep them alive (to). A 
mortgagee who purchases at an auction sale under his decree property, which was 
sold by a Hindu widow to a purchaser who had mortgaged it to pay off debts binding 
on the estate in pursuance of an arrangement with her, is entitled to keep the mort- 
gage alive (n). Similarly, a purchaser discharging a mortgage decree is entitled to 
assert that the mortgage is kept alive when the property is brought to sale in execu- 
tion of an attachment levied before the sale under the mortgage decree (o). Produc- 
tion by lendor of a receipt of the prior mortgagee in favour of the mortgagor, is 
sufficient evidence of intention to keep the prior mortgage alive. It makes no 
difference that the subsequent mortgagee had no interest at the time of the 
advance (p) or that it took the form of a decree ( 7 ). So, too, whore one of three 
items mortgaged was sold and the mortgagee paid in full out of the purchase-money, 
it was hold that it was for the benefit of the purchaser to keep the charge alive (r). 
A subsequent mortgagee has on discharging a prior mortgage to maintain it for his 
protection, it being obviously for his benefit to do so (,v). And this doctrine has 
been extended to outsiders and strangers (/). 

Conduct controlling the deed. — The rule of law is that where a person is 
seised in fee of an estate, and is also entitled to a charge on it, if he does no act which 
will have the effect of keeping the charge on foot, it must be considered os perishing 
in the inheritance (u). But there are cases in which, though no intention to keep 
a charge alive is expressed, the conduct of a party making payment has been 
allowed to control the form which the transaction has taken ( v ). 


Difference between the rights of a puisne mortgagee purchasing the first 
mortgagee’s rights and one purchasing the mortgagor’s rights. — The shield of a 
subsequent mortgagee who acquires the right of a prior mortgagee is essentially 
different in character from the shiold of a mortgagee who acquires the right of the 
mortgagor. Tho former can protect himself so long as the rights under the earlier 
mortgage subsist. In the case of the latter, his rights as a mortgagee merge in those 
of tho mortgagor or remain in suspense, as it wore, till they are needed for purposes 
of defence. So long as he retains tho rights of the mortgagor, he is not affected by 


0) Cooper v. Cartriglit (1860) lohn 679, 70 
E. R. 592. 

(A) Thimvadi Avyangar v. P Janaki, A. I. K. 
(1924) Mad. 103. 

(I) Gujuluva X a gay y a v. Theedukuchi Govindayya, 
A. 1. R. (1923) Mad. 349. 

M Magusud Ali Khan v. Abdullah Khan (192S) 
50 All. 218; Muhammad Sidu 1 v. Ghans 
Muhammad (1911) 33 All. 101; Makkan 
ImI v. ( 1923) 21 A. L. .!• 382. 

(«) Suppu Sokhayrga Hhatter v. Suppu lihattar 
(1918) M. W. N. 41. 

(o) Hia Ilan U & U Kyaw San v. A. V. P. L. 

Ramanalhan Cheitiar, 3 Bur. I.. J. 287. 

Ip) Narayen v. Sytd Hafiz, A. I. K. (1925) Nag. 

21 . 

(?) Purnamal Chund v. Venkata Subbarayalu 
(1897) 20 Mad. 486. 

(*■) Tiruvenkatam Pillai \ Sabapathi Pillai (1925) 


49 M. L. J. 861. 

(s) llhiku v. Shnjat (1902) 29 Cal. 25. 

It) Gokaldas Gvpaldas v. Puranmal Premsukhda > 
(1883) 10 Cal. 1035, 11 I. A. 126; Dina 
bund ii Shaw Chmedhury x. Xistarani Dasi 
(1898) 3 C. W. N. 153; Amar < handra 
Kundu v. Roy Goloka Chandra Choudhun 
(1900) 4 C. W. N. 769. 

(u) Tyler v. I.ake (1831) 4 Sim. 358 , 58 E. R. 131. 

( v ) Giffard v. Fit: Hardinge (1899) 2 Ch. 32 ; 

Phillips v. Gutteridge (1859) 4 Do. G. Sc J. 
531, 45 E. R. 206; Locking v. Parker 
(1872) 8 Ch. 30; Liquidation / states Pu> 
chase Co. v. Willoughby (1898) A. C. 321 ; 
Irbv v. Orlry (No. 3) (1855) 25 Beav. 632; 
53 E. R. 778; .1 dams v. Angel (1875) .5 
Ch. 1) 634 ; Thorne v. Gann (1895) A. C. 
11 ; Whitley v. Belaney (1914) A. C. 132. 
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S. 101 any question of limitation, for, as pointed out in Laxman Ganesh v. Mathurabai (w), 
he cannot be required to sue for the recovery of the money due on his mortgage 
from his own property. Indeed, being both the mortgagee and the mortgagor, 
lie cannot have any cause of action against himself. It makes no difference how the 
rights of the mortgagor are acquired by the mortgagee. In Baldeo Prasad v. Uman 
Shankar (x), a mortgagee who had in the exercise of a right of pre-emption purchased 
the property mortgaged to him, was held to have a right to be repaid the money 
due in respect of his mortgage, before a subsequent mortgagee could bring such 
property to sale in execution of a decree on a mortgage held by the latter (y). A 
subsequent mortgagee has a right to keep the prior encumbrance alive on his ad- 
vancing money for the purpose of discharging it, if it be for his benefit. It cannot 
lie said that he has any the less a right to keep the encumbrance alive, because it 
has taken the form of a decree ( 2 ). A subsequent mortgagee in paying off prior 
mortgages, must be presumed to have acted in accordance with what is best for his 
own interests (o). .And this doctrine has been extended to outsiders and strangers (6). 
A purchase of the mortgaged property along with other properties by the 
mortgagee jointly with others in undivided shares, does not destroy his lien, it being 
evidently for his benefit that the lien should subsist (c). 

Discharged bankrupt mortgagor.— A mortgagor of lands who has sold his 
equity of redemption therein and has also been discharged by process of bankruptcy 
from all personal liability under the mortgage affecting the lands, if he purchases a 
first mortgage on the lands, will be regarded as a stranger to the estate, and the 
equities in favour of puisne encumbrancers, which might otherwise have existed 
against him as such mortgagor, will not be revived by a subsequent re-purchase of 
the lands (d). 


Intervening encumbrance.— It is well established that merger is presumed 
when between the date of the original security and the assignment of the proprietary 
rights, there is no intervening encumbrance (c). A purchase of the equity of redemp- 
tion by the son, the mortgagee being the father, has been held to be a merger of the 
two estates. In one case (f) the father and son were members of a joint undivided 
Hindu family and the mortgage, in the name of the father, was to the benefit of the 
family. In the other cose the son was the benamidar for the father (g). Where a 
son succeeded to the usufructuary mortgage taken by the father and the equity of 
redemption purchased by the mother, the presumption was against merger. Such a 
right to keep the mortgage alive is not a mere personal right incapable of transfer 
to a purchaser (/*). 


Pre-emption.— Where a prior mortgagee in exercise of his right of pre-emption 
had purchased the equity of redemption, he has a right to be repaid the amount of 


(u») (1914) 38 Bom. 369. 

(*) (1910) 32 All. 138. 

(y) Ram Sarup v. Ram l.al (1922) 44 All. 659. 

(x) Purnamal Chund v. I'enkata Subbarayalu 
(1897) 20 Mad. 486. 

(а) lihiku v. Shujat Ah (1902) 29 Cal. 25. 

(б) Ditto llundhu Shaw Chowdry v. Nislaram 

Dost (1898) 3 C. \V. N. 153 ; A mar Chandra 
Kundee v. Roy Goloke Chandra Chou'dry 
(1900) 4 C. W. N. 269. 

( e ) Gunindra Prasad v. Uaijnath Singh (1904) 
31 Cal. 370; Sribadh Rax v. Raghunath 
Prasad (1885) 7 All. 568; Janki Prasad 
v. Sri Malra (1885) 7 All. 577. 

Id) In re Hoards Estate (1892) 29 I.. R. lr. 266. 
(<■) Mohesh Lai v. Mohand liawan Das (1883) 
9 Cal. 961, 10 I. A. 62; Uhawani Kumar 
\. Mathhura Prasad (1913) 40 Cal. 89; 


J- • ‘t.ajai i oj i\atanasii v. rrayag 
(1916) 30 M. L. J. 391 ; Gobind Sarup v. 
Kuldxp Singh, A. I. R. (1924) Lah. 377; 
Bui Rev a v. Vali Mahomed (1922) 46 Bom. 

L(miba Gomaji v. Vishvanath (1893) 
18 Bom. 86; Fakiraya v. Gadigaya (1901) 
26 Horn. 88; S. A hear Chttly v. K. Jagt iw- 
ill *W. ar 0928) 54 M. L. J. 109; 
(ha,,d v - Rartap Singh, A. 1. R. 

(1930) Lah. 620. V 6 
(/) Lakhmichand v. Pratap Singh, A. I. R. (1930) 
Lah. 620. 

(6) Gobind Sarup v. Kuldip Singh, A. I. R. (1924) 
Lah. 377. 

{h) :,s l‘ Chandi liibi v. Mohanram (1934) 18 
Pat. 200. 
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his mortgage, before a subsequent mortgagee could bring such property to sale in S. 1 0 1 
execution of his mortgage decree (t). The continuation or extinction of an encum- 
brance i9 an advantage which runs with the land and is not personal to the vendor. 

A pre-ernptor can invoke the doctrine (j). 


Presumption on payment by limited owner.— A tenant for life, in genera), 
paying off a charge, without taking an assignment, is a creditor for the sum so paid 
and is presumed to have kept the charge alive against the inheritance for his own 
benefit. This is merely a general rule of presumption or primary inference and is 
capable of being rebutted by any evidence to the contrary. The smallest 
demonstration that he meant to pay it off. will prevent his representative from 
coming for the money. Payment of interest much beyond what the profits of the 
estate would have discharged, is a demonstration, prima facie, that though tenant for 
life, he meant to discharge the estate (k). So also the presumption would be 
rebutted by calling for an assignment or by a declaration (/). The intention, in the 
absence of any circumstances, is to be gathered from what it was his interest to do. 
It is to the interest of a tenant for life to keep the money on foot as a substantive 
charge, because if he paid off this charge, he would be benefiting those entitled to 
the inheritance (m). So also where the mortgage is discharged by a remainder- 
man (n). A simple payment of the charge without more, is sufficient to establish 
the right of the tenant for life to hove the charge raised out of the estate. He has 
no obligation or duty to make a declaration or to do any act demonstrating his 
intontion. The burden of proof is on those who allege, that in paying off the charge, 
he intended to exonerate the estate (o). The legal presumption, that a tenant for 
life who pays off a mortgage on the inheritance intends to keep the charge alive for 
his own benefit, is not rebutted by the existence of the relationship of parent and 
child between the tenant for life and remainderman if there is anything else to robut 
it ( p ). But when looking on all the res gestae it appeared that payment by the son 
of the mortgage debt of his father, was not for the benefit of the son but was in 
settlement of pecuniary transaction between father and son, it did not entitle him 
to keep alive the charge (q). A charge is, however, not extinguished if a limited owner 
erroneously supposing that he was an absolute owner, satisfies it with the 
intontion of extinguishing it (r). 


Mortgagor keeping alive paid-off mortgage against subsequent encumbrancers. — 
Tho presumption is different where a party paying off the encumbrance is entitled 
to the inheritance whore he is absolutely entitled to the fee simple. The presump- 
tion is in favour of extinguishment (s). So a purchaser of mortgaged property who 
undertook to discharge out of the purchase-money two subsisting mortgages, cannot 


(•) Balden Prasad v. Uman Shankar (1910) 32 < 

All. 1. 

0) Darsham Singh v. Arjun Singh, A. I. R. 

(1926) Oudh 606. 

(A) Jones v. Morgan (1783) 1 Bro. C. C. 206, 

28 E. R. 1086; Motley v. Morley (1855) 

5 De. M. & G. 610; 43 E. R. 1007 ; Gifford 
v. Fitzhardinge (1899) 2 Ch. 32; Masks 
/«, r, '• Whitel O> (1912) 1 Cb. 735. 

(/) Buckinghamshire ( F.arl of) v. Hobart (1818) 

3 Swans. 186, 36 E. R. 824. 

(”») Pitt v. Pitt (1866) 22 Beav. 294, 52 E. R. 
1121 ; Whittingham v. Chesters (1935) 1 Ch. 

" * • 

") Whittingham v. Chesters (1935) 1 Ch. 77. 

0) Burrell v. Eeremont ( Earl) (1844) 7 Beav. 

... 205.49 E. R. 1043. 

<7M In re Harvey, Harvey v. Horday (1896) 1 Ch. 

137 ; Burrell v- Egremont (Earl) (1844) 


7 Beav. 205, 49 E. 1<. 1043; Morley v. 
Morley (1855) 5 D M. & G. 610, 43 E. R. 
1007. 

(?) Croiv v. Pettingall (1869) 20 L. T. 342. 

(r) Buckinghamshire (Earl of) v. Hobart (1818) 

3 Swans. 186. 36 E. R. 824. 

(s) Dalip Rai v. Birnaik Rat (1909) 6 A. L. J. 

549; Govindasami Thevan v. T. M. Dorai- 
sami Pillai (191 1) 20 M. L. J. 380 ; Chelam- 
cherla v. Mummareddi (1911) 21 M. L. j. 
180; Otter v. Lord Vaux (1856) 6 De. G. 
M. & G. 638, 43 E. R. 1381 ; In re W. 
Tasker & Sons, I.td., Hoare v. II'. Tasker 
& Sons, Ltd. (1905) 2 Cb. 587; Watts v. 
Symes (1851) 21 L. J. Ch. 713, 42 E. K. 
544; Parry v. Wright (1828) 5 Russ. 142, 
38 E. R. 981 ; Brown v. Stead (1832) 5 
Sim 535. 58 E. R. 439. 
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S. 101 hold up as a shield the mortgage which he has paid off against the debt which he 
undertook to pay, but which he did not discharge ( t ). Similarly, on the principle 
embodied in section 43 of the Transfer of Property Act, the presumption of 
merger arises when the person so paying or purchasing is the mortgagor himself (w). 
Hence a mortgagor redeeming cannot stand in the mortgagee’s place against other 
encumbrancers (v). This, too, was the view of Buckley, J., though possibly his 
observations may be regarded as dicta (w). When a representative of a mortgagor 
purchases the mortgagee rights, the question whether the mortgage ceases to exist 
is one of intention of the parties ( x ). 

Prior security not extinguished for the benefit of the purchaser.— A property 
under attachment was at the time subject to two mortgages created by the execu- 
tion debtor. Two days after attachment the mortgagor executed a mortgage. It 
was held that the intention was to give to the new mortgagee the first and only charge 
over the property. It was further held that a purchaser at the Sheriff’s sale who 
bought with notice of the security so effected, was bound thereby. Section 64 of 
the Civil Procedure Code, 1908, did not, on its true construction, render the mortgage 
void so as to confer upon the execution creditor a benefit not within the intention 
of the parties but only so far as it prejudiced his interests ( y ). 

Purchase by trustee in bankruptcy of mortgaged estate.— The answer to the 
question as to the rights of a subsequent mortgagee on a prior mortgagee giving up 
the security to the trustee in liquidation and proving as an ordinary creditor, under 
the English Bankruptcy, has been that the trustee is in the same position as the 
mortgagee and there is no annihilation of the security of the prior mortgagee which 
can avail to accelerate or advance the securities, change the rights or improve 
the position of the subsequent mortgagees, but the whole matter remains as it was ; 
except that the trustee stands in the place of the prior mortgagee ( 2 ). The trustee 
in bankruptcy does not, by purchasing from the first mortgagee of the bankrupt, 
extinguish the first mortgage and make the second mortgagee the first encumbrancer 
on the estate. But such a purchase does not extinguish the right of the second mort- 
gagee to redeem. Nothing done or left undone can neutralise the first mortgage (a). 
So a mortgage is kept alive on a conveyance of the equity of redemption by the 
assignee in bankruptcy of the mortgagor to a trustee for the mortgagee, where the 
deed contained a recital that the mortgage should remain unmerged (6). 

The point of time to be regarded. — The expression of intention against merger, 
in order to have effect, must be made at the time when the two interests become 
united, for any expression of intention previous to the time of the union of the 
interests would be of no value, as such intention could be altered at any time upto 
the time of the merger (c). One of the latest English cases in which the rule was 
considered is that of the Liquidation Estates Purchase Co. v. Willoughby (d). The 
decision of the Court of Appeal was reversed by the House of Lords on the facts, 
but the correctness of the statement of the law contained in the judgment of the 
Master of the Rolls was not challenged. The Courts in India have adopted the same 


(0 Surjiram v. Barhamdeo (1905) 2 C. L. J. 
288; Muhamad Sadiq v. Ghaus Muhamad 
(1911) 33 AU. 101. 

(u) Manjhappa v. Krishnayya (1906) 29 Mad. 113. 
(i>) Plait v. Mendel (1884) 27 Ch. D. 246. 

( w ) Hummel v. George Routledge & Sons, Lid. 
(1904) 2 Ch. 474. 

lx) Radha Kishan v. F dkharuddin, A. I. R. (1934) 
Lah. 143. 

(y) Dinobundhu Shaw Chowdhry v. Jogmaya Dasi 
(1902) 29 Cal. 154,29 I. A. 9. 


*) Crack nail v. Janson (1877) 6 Ch. D. 735. 
a) Hell v. Sunderland Building Society (18S3) 24 
Ch. D.618. 

(6) Bailey v. Richardson (1852) 9 Hare. 734 68, 
E. R. 711. 

c) Tynvhitt v. Tyrwhitt (1863) 32 Beav. 244, 
55 E. R. 96; Wilkes v. Collin (1869) L. R. 
8 Eq. 338; Pill v. Pitt (1856) 22 Beav. 
294, 52 E. R. 1121. 

(d) (1898) A. C. 321. 
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rule (e), otherwise the nature of the title might be in suspense for an indefinite 
time. In case of a devise this presumption arises on the death of the person who is 
entitled both to the estate and to the charge and this intention must be collected 
from all circumstances which existed at that period. All the acts of the person so 
entitled prior to his decease down to and at the time of his decease, must also be 
taken into consideration (/). 

Sale decree. — An order made under Order 34, rule ."> of the Code of Civil 
Procedure, 1908, for the sale of mortgaged property, has the effect of substituting 
the right of sale thereby conferred upon the mortgagee for his rights under the 
mortgage, and the latter rights are extinguished. So where a first mortgagee of 
property subject to a second mortgage, obtained an order for sale and purchased the 
property at an auction sule, in a subsequent suit by the second mortgagee it was 
held that the condition upon which the latter was entitled to a decree for sale was 
the payment to the decree-holder of the amount duo under the decree, not the amount 
which would have been due undor his first mortgage (y). 

Punjab. — The section applies to the Punjab (A). 

Form of conveyance. — The form commonly adopted by conveyancers under 
section 101 on a sale of the equity of redemption is to state the dote and to make the 
mortgagor as vendor and the mortgagee ns purchaser, parties to the deed. Then 
follow the usual recitals, including the recital relating to the contract between the 
parties, that the vendor has agreed to sell the equity of redemption in the heredita- 
ments and premises to the purchaser for a price which by arrangement may be 
retamed upto the mortgage amount and the balance be paid to the mortgagor, if 
any. Next is the operative purt whereby in consideration of the moneys paid and/ 
or retained, the vendor as beneficial owner conveys to the purchaser the premises 
reed from right of redemption of the vendor but otherwise subject to the mortgage. 
The purchaser on his part roleases the vendor from his covenants, including the 
covenant for payment of principal and interest, and from all other claims and 
demands. Then the declaration against merger by the purchaser wherein he declares 
that the principal sum and the interest due and to accrue due shall not merge in 
t ie equity of redemption but shall be kept on foot as a charge so ns to protect the 
purchaser against all subsequent encumbrances (i). The conveyance should be 
signed both by the vendor and the purchaser. 

Notice and Tender . 

102. Where the person on or to whom any notice or 

tender is to he served or made under this 
chapter does not reside in the district in 
which the mortgaged property or some 
part thereof is situate, service or tender on or to an agent 


Service or tender on 
°r to agent. 


(*) 


U) 


J U orI Ki \ h ' ,re V. Ram Xarain (1912) 34 All. 
It ,P a ' shan Singh v. Arjun Singh. 
■ '*• (1926) Oudh 6U0 ; see Sonaulla v. 
bayad (,93o > 57 Cal 473. 478. 
pVg* (186°) 29 Beat. 199, 54 

h, • Hood V. Phillips (1841) 3 Bcav. 

SSL? ■ k r h3 02 ; " Und ' s 

* Hz 1 , V- Dur S a Kunu-ar (1920) 42 AU. 

-A. 71 ; Ha Ram v. Shai ImI 
S l 40 ^ 1 ' 407 45 I. A. 130; Vme 

i» r?i ,$? rcar v - z ahoor Fatima (1891) 
18 Cal. 164. 17 I. A. 201 (before the Act) 


distinguished ; Sukhi v. (ihulam Safdar 
Khan (1921) 43 All. 469. 48 I. A. 465; 
Xannu Mai v. Ram Char an (1930) 52 All. 
331 • 

(h) Gobal Singh v. Ladha Mai, A. 1. R. (1930) 

Lah. 1063 ; Lakhmi Chand v. Partap Singh 
A. I. R. (1930) Lah. 620; Hen Singh v! 
Hazra Singh, A. 1. R. (1927) Lah. 275; 
Punjab & Sind Bank, Lid. v. Kishen 
Singh, A. I. R. (1935) Lah. 350. 

(i) F.ucvclop.edia of Forms and Precedents. 1st 

Ed., Vol. 12, p. 563. 


Ss. 101 - 
102 
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S. 102 holding a general power-of -attorney from such person or 
otherwise duly authorized to accept such service or tender 
shall be deemed sufficient. 

Where no person or agent on whom such notice should be 
served can be found or is known to the person required to 
serve the notice, the latter person may apply to any Court 
in which a suit might be brought for redemption of the 
mortgaged property, and such Court shall direct in what 
manner such notice shall be served, and any notice served 
in compliance with such direction shall be deemed sufficient : 

Provided that , in the case of a notice required by 
section 83, in the case of a deposit , the application shall be 
made to the Court in which the deposit has been made . 

Where no person or agent to whom such tender should be 
made can be found or is known to the person desiring to 
' make the tender, the latter person may deposit in any 
' Court in which a suit might be brought for redemption of the 
mortgaged property the amount sought to be tendered, and 
such deposit shall have the effect of a tender of such amount. 

Amendments. — By section 52 of the Amending Act, 20 of 1029, the following 
amendments were made : — 

(1) In paragraph 2, in place of the words “ where the person or agent on whom 
such notice shall be served cannot be found in the said district, or is 
unknown ” are substituted the words “ where no person or agent on whom 
such notice should be served can be found or is known.” 

(2) Paragraph 2 has been newly added. 

(3) In paragraph 3, for the words, ‘‘ where the person or agent to whom such 
tender should be made cannot be found within the said district or is 
unknown ” have been substituted the words ” where no person or agent 
to whom such tender should be mado could not be found or is known ” 
and instead of the words 41 in such Court as last aforesaid ” the words 
44 in any Court in which a suit might be brought for redemption of mort- 
gaged property ” have been substituted. 

Sufficiency of service or tender. — The service or tender must be made on or 
to the person to whom it should bo made in the district where the mortgaged pro- 
perty or part is situate, otherwise to an agent holding a general power-of -attorney 
from such person, or otherwise duly authorized in that behalf. 

Scope of the section. — The section is restricted in its operation to Chapter IV 
dealing with the subject of mortgages. 

Notice. — Under Chapter IV, notice may either be to a mortgagor or mortgagee. 
Notice to mortgagee is required under section 60 while notice to a mortgagor is 
required under section 69. In the latter case it is usually stipulated in the mortgage- 
deed how the notice is to be served and on whom. It is, however, a question whether 
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such a provision is valid if opposed to the provisions of this section. Section 84 also 
provides for notice before cessation of interest either under section 84 or section 83. 

Tender. — In Chapter IV this subject is dealt with in section GO. 

Forum. — The Court to give directions how and on whom notice is to be served 
or tender made must be the one having jurisdiction to entertain a redemption suit. 

Proviso. — Tender and deposit are again mixed up here. This has been provided 
already in section 83. Section 102 does not deal with deposit in Court. 

Deposit. — in Chapter IV this subject is dealt with in sections 83 and 84. 

Power-of-attorney.— May be special or general, the latter need not contain 
any special reference to accept service or tender. 


103. Where, under the provisions of this chapter, a 
x , , notice is to be served on or bv» or a tender 

Notice, etc., to or by , . , j i i 

o'ntract incompetent to or d e P osl t made or accepted or taken out 

of Court by, any person incompetent to 
contract, such notice may he served on or by , or tender 
or deposit made, accepted, or taken, by the legal curator 
of the property of such person ; but where there is no such 
curator, and it is requisite or desirable in the interests of 
such person that a notice should be served or a tender or 
deposit made under the provisions of this chapter, applica- 
tion may be made to any Court in which a suit might 
be brought for the redemption of the mortgage to appoint 
a guardian ad litem for the purpose of serving or receiving 
service of such notice, or making or accepting such tender, 
or making or taking out of Court such deposit, and for the 
performance of all consequential acts which could or ought 
to be done by such person if he were competent to con- 
tract ; and the provisions of Order XXXII in the First 
Schedule to the Code of Civil Procedure , 1908, shall, so far 
as may be, apply to such application and to the parties 
thereto and to the guardian appointed thereunder. 


Amendment. — By section f> 3 of the Amending Act, 20 of 1025), the words 
or by ” have been added to correct a clerical error. And the words “ Chapter 

XXXI of the Code of Civil Procedure ” have been substituted by the words " Order 

XXXII in the First Schedule to the Code of Civil Procedure, 1908.” 

Dispute as to the minority of the mortgagee. — Such a question must be decided 
by the Court and a guardian atl -litem appointed if necessary (j). 


Service on person incompetent to contract.- In order to be discharged from 
liability to pay interest under section 84 where the mortgagee concerned is a minor, 
•t is necessary that the notice must be served on or tender made or deposit taken by 
the curator of the minor’s property and if thero be none such, the mortgagor should 
u Pply and obtain the appointment of a guardian ad litem for the purpose of serving 


Ss. 102- 
103 


(j) Ganeihi Lai v. Rohni (192K) 50 All. 655. 
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Ss. 103- 
104 


or receiving service of such notice, or for the purpose of making or accepting such 
tender, or making or taking out of Court such deposit made in Court and for the 
performance of consequential acts which could or ought to be done by such person 
if competent to contract. The application would lie in the Court in which a suit 
for redemption would be brought. The same rule applies when one of the mort* 
gagees is a minor (k). Where notice intended for a minor mortgagee was affixed to 
the door of the house of the minor R.L. under the guardianship of his father M.D., 
it was held that the service was bad (/). The rule is, however, relaxed when the 
transaction is entered into by the joint family of which the minor is a member (m). 


Power to make rules. 


104. The High Court may, from time to time, make 

rules consistent with this Act for carrying 
out, in itself and in the Courts of Civil 
Judicature subject to its superintendence, the provisions 
contained in this chapter. 


Power to make rules. — Power is here given to the High Court to frame rules 
for carrying out in itself and in Courts subordinate to it the provisions of Chapter 
IV (n). The power is principally intended to regulate the procedure to be adopted 
for carrying out the provisions of the chapter. A rule which went beyond the powers 
conferred by section 104 would be ultra vires and so would it be also if it were in- 
consistent with some general provisions of the Code of Civil Procedure (o). 


Original side rules. — Rules dealing with sales by the Commissioner are 
specially framed under the Act to deal with cases on the Original Side (p). Where 
those rules are inconsistent, they should prevail over the very general terms of 
rule 72A of Order 21 of the Civil Procedure Code which would apply to the mofussil,- 
and which regulates the proceedings in the mofussil apart from the proceedings on 
the Original Side ( q ). For other rules see (r). 


( k ) Gokal Kalwar v. Chandar Sekhar (1926) 48 
All. 611 ; Kannu Mai v. Indarbal Singh 
(1922) 45 All. 273 ; Patidurang v. Sloreshwar 
(1903) 27 Bom. 23. 

(/) Sheo Saran v. Ram Lagan (1922) 44 All. 64. 
(in) Sheo Satan v. Ram Lagan (1922) 44 All. 64. 
(ii) Mallikarjunadu v. Lingamurti (1902) 25 
Mad. 244. 


(o) Mallikarjunadu v. Lingamurti (1902) 25 Mam 
244, 254. 

(P) Rule 598 of the Bombay High Court. 
f< 7 ) Vrajlal v. Venkataswami (1928) 52 Bom. 459 ;. 
see Mallikarjunoilu v. Lingamurti (1902)- 
25 Mad. 244, 254. 

(r) Rules 585 — 599 of the Bombay High Court- 



CHAPTER V. 


Of Leases of Immoveable Property. 

105, A lease of immoveable property is a transfer 

Lease denned. a to enjoy such property, made 

for a certain time, express or implied, or 
m perpetuity, in consideration of a price paid or promised, 
or of money, a share of crops, service or any other thin<' 
of value, to be rendered, periodically or on specified 
occasions, to the transferor by the transferee, who accepts 
the transfer on such +erms. 


The transferor is called the lessor, the transferee is 

called the lessee, the price is called the 

Lessor, lessee* pro* „ • j . i . 

raium ami rent defined. premium, ana the money, share, service 

, °r other thing to be so rendered is called 

the rent. 


Lease.— Used in reference to immoveable property a lease is a transfer of the 
nght to use, occupy or enjoy such property for a definite time, expressed or implied, 
an may be perpetual. Such right of use, occupation or enjoyment is granted by 
the transferor (called the lessor), to the transferee (called the lessee) for a consi- 
deration known either as premium or rent or both. There can be no lease without 
ft reversion. In case the consideration is a fixed price it is known as premium, and 
where it is money, a share of crops, service or any other thing of value to be rendered 
periodically or on specified occasions, it is called rent. As distinguished from a 
conveyance of immoveable property the one is a transfer of ownership absolutely 
and the other is a restricted transfer of a right to enjoy (*). Both must be sup- 
por d by consideration or price paid or promised. In the caso of a conveyance 
e price is usually paid once for all, whilst in the cose of a lease it is paid once 
or a or periodically. A conveyance is an unconditional transfer of ownership 
and a lease is a transfer of a right to enjoy subject to conditions. Unlike a convey- 
ance a lease is resumablo. It may be of corporeal or incorporeal hereditaments 
c as a right of way, tolls, pasturage, fisheries, ferries and sporting rights. A 
coa mine can ( t ), but the transfer of the duties and obligations of a Yajman Vrithi 
cannot, (u), be the subject of a lease. A lessee who agrees to sell the lease and 
ows tie prospective buyer, pending consent of the lessor, to work upon the 

exet a, ^ “ 8ub - Iense <*>• leases ar ® governed by the Act unless 

r J d 1x1 construing a lease effect must bo given to the real transaction 
^ of fche name by which the instrument is described (*). Although the 


* AinlS" Sundar ^ v - Din Shah ( 1937 > 

(0 FajaKrij*^. Jagannath Marwari (1932) 

v) A - L R ' < 1932 > Slnd 60- 

l Kuchwar Lime or Stone Co., Ltd. v. Secretary 


/ , 15 Pa ‘- 460. 

(u>) Abdul Majid v. Nageshwar Dat. A 1 R 
(1927) All. 78. ’ * 

(*) Sabdi Prasad v. Sheikh Dudhai A I R 
(1925) Cal. 370. • k. 


S. 105 
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S. 105 Act is founded on English decisions they should not be resorted to without ascertain- 
ing the Indian Law on the subject (*/). The Act does not apply to leases granted 
prior thereto ( 2 ). 

Component parts of a lease. — According to custom the lessor’s attorney pre- 
pares the lease and the lessee pays the expenses thereof (a). 

Section 107 of the Transfer of Property Act requires a lease to be in writing 
where it is from year to year, or for any term exceeding one year, or reserving a 
yearly rent. They should also be registered. All other leases may be made either 
by registered instrument or by oral agreement accompanied by delivery of posses- 
sion. The lease begins with the date though such date is not conclusive as to the 
time of execution or the commencement thereof. Next follow the names of the par- 
ties. The name and description of the lessor is first mentioned and then that of the 
lessee. Unlike other instruments, leases are conspicuous by the absence of recitals. 
Then comes the operative part of the lease, that the lessor “ demises ” to the lessee 
or “ agrees to let ” or “ lets ” followed by the parcels. Then comes the habendum, 
wherein, the commencement and duration of the term are enumerated. Next is 
the reddendum which deals with rent, the manner of its payment and whether it 
includes the landlord’s property tax and other payments or excludes the same. 
These are the principal parts of an indenture of lease. After these come the cove- 
nants wherein first the lessee’s covenants are mentioned and then the lessor’s. If 
there be no stipulation as to what covenants are to be given the landlord is only 
entitled to the usual covenants with which we have dealt elsewhere. But where 
there is a stipulation between the parties, the lessee covenants generally as regards : 

(1) Payment of rent. 

(2) To keep the interior and exterior of the building in good and tenantable 
repair and to paint the same at the end of a particular number of years. 

(3) Not to make any alterations without the lessor’s consent. 

(4) Not to cause annoyance or nuisance to the neighbouring owners. 

(5) To permit the lessor and his agent at all times to enter upon and view the 
premises. 

(6) Not to do anything whereby the insurance may be rendered void or 
voidable or whereby the premium may be enhanced. 

(7) To indemnify th6 lessor against any increased or additional premium 
caused by any act or default of the tenant. 

(8) Not to assign, sub-let or part with the possession or any part thereof 
without the previous written consent of the lessor, such consent not to 
be unreasonably withheld, on proof being furnished as to respectability 
of the proposed assignee or sub-tenant. 

(9) On the determination of the tenancy to yield up the premises in good 
tenantable repair. 

(10) The lessor covenants with the lessee to pay the rates and taxes including 
water-rate but exclusive of charges for electricity consumed in the pre- 
mises. 

(11) During the term to keep the roof and outside walls, drainage and water- 
pipe and sanitary apparatus in good repair. 


(y) 

(*) 


lunsraj v. Dejoy Lai (1930) 57 CaL 1176, 
57 I. A. 110. 

kohjahan Brgattt v. Mutmn, A. I. K* (l 9*1) 


All. 342, 34 Mad. 161. 

{a) Grisstll v. Robinson (1836) 3 Bing. N. C. 10, 
132 E. R. 312. 
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(12) To keep the premises insured against loss or damage by fire and to forth- 
with rebuild or reinstate the demised premises. 

(13) The lessee paying the rent and performing the conditions and observing 
the covenants shall quietly enjoy the demised premises during the term 
without interruption by the lessor or any person claiming under him or 
in trust for him. 


Then follows the proviso dealing with suspension of rent in case of fire and the 
power of re-entry for non-payment of rent or breach of any of the tenant 's covenants, 
or in case the lessee shall become bankrupt (/,). The l ease must be executed by I 
bot h the lessor a nd the lessee^ It must be stamped and, xvli^TtmecessanT, registered. " 
The transaction may TTe evidenced by a single instrument or it may be executed in 
duplicate or the parties may have an original and counterpart, the former is execu- 

the lessee. The lessee is entitled to the custody 
of the original and the lessor to the counterpart. 

Two kinds of leases. — The Transfer of Property Act recognizes only two kinds 
of leases, (1) a transfer of the right to enjoy property for a certain time, expressed 
or implied, and (2) a transfer of such right in. perpetuity (c). The parties, in order 
to create a valid lease, must stipulate by express contract the duration of the least? 
or it must be such as could be inferred by aid of section 100 of this Act. Hence 
any transfer of a right to enjoy immoveable property which is neither for a certuin 
time nor in perpetuity, is void as creating an interest repugnant to law (d). Proof 
of the purpose of the original grant determines the real nature of the tenancy (e). 
Mere long possession, even at unvarying rent, does not establish a lease in per- 
petuity unless it appears that such tenancy may bo acquired by long usage (/). 
There is, however, a presumption of permanency where the commencement or 
duration is lost in antiquity (g) but not where the origin is known (A). The fact 
that the commencement of the tenancy cannot be determined coupled with the 
presumption of the continuance of the tenancy and coupled also with the fact that 
a permanent building has been erected on the land as far back as 80 years ago, 
raises a strong presumption that the tenancy is permanent (» >. Where the holding 
is of an unknown origin, the mere fact that the rent has not been increased is no 
evidence of the fact that the ront has been fixed in perpetuity (j). A loase is not 

permanent where from the rent note the term was to bo so long us the Kesari and 
Mahratta institutions existed (A). 


In the referring judgment of the Calcutta High Court, on a review of the cases 
there cited, it was stated that in the case of Dunne v. Nobo Krishna (/) alone it was 


<*) 


(d 


E ncyclopa*<lia of Forms and Precedents 
lua Ed., Vol. 8, pages 198 to 203. 
o cft yt V * AIau ”g Tat, A. I. R. (1934) Rang 

(a) Corporation v. Secretary of Stai 

(1905) 29 Bom. 580 ; Chesxre Lines Com 
mittce v. Lewis & Co. (1880) 50 L. J. Q. B 

td Jagabandhu v. Magnamoyi (1917) 44 Cal 
\ Prmncda Nath v. Asiruddin ManUa 
fO *5 C. W. N. 896. 

V) Kedar Nath v. Madu Sudan, A. I. R. (1923 
Cal 682; Makhan Lai v. A run Bala 
A. I. R. (1924) Cal. 465; Narayanbhat v 


Davlata (1891) 15 Bom. 647. 

(?) Ramchandra v. Anant (1894) 18 Bom. 433- 
Pramatha Nath v. Rajah Bejoy, A. 1 R* 
(1927) Cal. 234. 

( h ) Copal Chandra v. Satya Dhatiu, A. I R 
(1926) Cal. 634, Tekait v. Darshan Deo 
A. I. R. (1924) Pat. 560; Narayan v 
Pandurang (1923) 47 Bom. 4. 

<*) Rvkmini v. Rayaji (1924) 48 Bom. 541. 

(J) Jagabandhu v. Magnamoyi (1917) 44 Cal. 
555 « 

(A) Ramchandra v. Narasimha (1931) 33 Bom 
L. R. 590. 

(/) (1890) 17 Cal. 144. 
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held that mere long possession of homestead land was sufficient to justify a presump- 
tion of a permanent grant, whilst in the cases mentioned below (m) the contrary 
view was taken, that long possession of itself was not sufficient to raise such a 
presumption, and before such an inference could be made, it was necessary that 
there should be something more, viz., either (1) the fact of the land having been for 
the erection of pucca buildings, or (2) the fact of the tenant, to the knowledge of 
the landlord and without objection on his part, having erected pucca buildings or 
having spent large sums on improvements of a substantial character. The Full 
Bonch to which the above reference was made having held it irregular for a single 
Judge to make a reference to a Full Bench, on remand the referring Judge adhered 
to his view above expressed in the reference, with the observation that it should 
not be treated as a hard and fast rule (n). As regards the second of the above- 
mentioned rules it has been laid down by the Privy Council that a lessor is not to be 
restrained from evicting his tenant whose term has expired merely by reason of 
the latter having erected permanent buildings within the knowledge of the lessor, 
and there not having been any interference on his part. To raise an equitable 
estoppel against the lessor, the tenant must shew facts to justify the legal inference 
that the lessor had by plain implication contracted that the right of tenancy should 
be altered into a permanent tenancy (o). The same tribunal held that the tenant 
had discharged the onus which lay on him and proved his tenancy as of a permanent 
nature in a suit for ejectment in which the tenant claimed a permanent 
tenure, founding his title upon a series of transmissions of it by sale and mortgage, 
which went so far bock as 1826, each transmission purporting to be of a permanent 
inheritable right, and upon the continuous possession of his predecessors in title, 
the roceipts proving an uninterrupted payment of an unchanged rent (p). So 
also where the parties contemplated the erection of a permanent building not- 
withstanding tho lease was from year to year, the presumption of permanency 
was inferred (g). And also where the tenure was in existence for over 80 years 
the rent never having been changed and the tenancy transferred over and over 
again as an absolute intorost (r). But where land is let out for building purposes 
and there is no fixed period, the presumption of a permanent tenancy arises ( s ). 
The onus of proving a permanent tenancy is on the tenant once the relationship 
of landlord and tenant is admitted (t). The onus is discharged where it has been 
established by evidence that the tenants had been immemorially in possession of 
the land paying a uniform rent, that the lands were reclaimed and brought under 
cultivation by them, that they had made groat improvements and carried on the 
cultivation of dry or garden crops of their own choice, without any interference, 
and had for a very long time been making alienations of wells and lands (m). A 
permanent tenancy may bo pleaded where the following words occur in a lease, 





'rosunno Coomaree v. Rutton Bepary (1876) 
3 Cal. 696 ; Taruk Podo Ghosal v. Shyama 
Churn Napit (1881) 8 C. L. R. 50 ; Prosun- 
non Cootnar v. Jagun Nath (1881) 10 
C L. R. 25; Narayan v. Davlata (1891) 
15 Bom. 647; Gungadhar v. Ajimuddin 

S 8 Cal. 960 ; Rakhal Das v. Dvio Moyt 
16 Cal. 652. 

Jaba v. Cholim (1901) 25 Cal. 896. 

eni Ram v. Kuiulan Lai (1899) 2 * All. 496, 
28 I. A. 58; Ismail Khan v. Broughton (1901) 

I pendra Krishna v. Ismail Khan 
&2 Cal. 41, 31 I. A. 144 ; Nilratan Mandal 
v. Ismail Khan (1905) 32 Cnl. 51 » 32 I. A. 


149; Ismail Khan v. Srimuttv (1903) 8 
C.W.N.301. 

(q) Promoda v. Srigobind (1905) 32 Cal. 648. 

(r) Naba Kumari v. Behari Lai (1907) 34 Cal. 

902, 34 1. A. 160; Janaki Nath v. Kali 
Narain (1910) 37 Cal. 662. 

(s) Navalram v. Javerilal (1905) 7 Bom. L. R. 

401. 

(I) Jabrda Khatun v. Mohommad Mosaffar 
A. I. R. (1926) Cal. 322; Nainapillai v. 
Ramanathan (1924) 47 Mad. 337, 51 1. A. 
83. 

(«) Srturatnam v. Venkatachrla (1919) 43 Mad. 
567, 47 I. A. 76. 
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(V) rT 1 ka ""» udi <*> ' nuka ™ <■>/) nmurasi-mokrari ( ; ) m our a „ , a , 
Sa °'°? to "' and ta,ja,n ,1,). kayam sasuxuha (c) , sanba ZZ l! 

ZtZ r ™"‘ , ‘ 2 “ ,n rhaJ - ai Bon 

I/ ! ihe ex P ressi °» **«»rari mokarari docs not per „e 

b ™ e ‘ lcx ""S'“P*"™lly or by way of custom, an estate of inheritance • 

of heritSriT T "“T n0,W : th8 ' andinp nb8e "«' -ords indicative 
t hentab’htj such as farzanda a. »o.ta bad mu ,an or u/.mdarf. may indicate a 

perpetual pram, ,f the other tonus of the instrument, the circumstances under 

nch ,t was made or the subsequent conduct of the parties, shew such an intentin 

on the U pohu"- OI ' n "‘ ,y ' Th “ < ' nl ‘' l " ,n High Co,,rt lnid < lo 'm the following rules 

1. Clauses in a lease which impose a restraint on transfer or cutting down 

with U ,' b T' n8 ", " 1COme Vielding ,rePS '’- V ,h « less «* «re no, consistent 
\uth the theory of a perpetual lease. 

Clauses which throw the cost of improvement on the lessee indicate some 
measure of continuity, but not necessarily perpetuity. 

A lease in favour of two persons points to the conclusion that, though some 
measure of continuity was desired, perpetuity was not intended 

A subs, ant, al premium for a leas,, is one of the surest indications of a 
permanent grant (p). A lease notwithstanding that it is permanent is 
table to forfeiture under the provisions of the Transfer of Property Act (/,) 
and the inclusion of a forfeiture clause does not destrov the permanent 
t aracter ot the lease (,). The presumption of perpetuity is only a crye- 
allued mode of prool and. like any other proof, capable of rebuttal 

no, deo" 61 " 6 '" leaSe flmountin « <0 a lease. — The Transfer of Propertv Act does 
screen “! T agreement to lease but by the Registration Act, lease includes " an 

R mi t*r ° I 6 " 8 * " <J> ' The phlase “ agreement to lease ” in section 2 (71 of the 

and i m T', ' XVI ° f U, ° 8 ' rel “ teS d °— »» that creaL 1!* 

a distCtion n TT “ U ' e la “ d (t, ‘ In Englnud . prior to the Judicature Acts, 
y prevailed between a lease and an agreement for lease. But since the 

Jud.catu,. Acts there is no distinction »>ecause equity looks upon that “ done 
or an an ' ^ ^ (/> ’ Whether nn a g r <*ment for lease operates as a demise 

difflcult^Tdeten ° ‘ V ’ t P 7 ldS UP ° n fch ° intenti ° n ° f th6 partieS (m >* 11 ifl often 
for 1 *. 1 term in© whether a particular instrument amounts to an agreement 

parties college iT^ ^ qUe8ti ° n da * >end » u P on the intention of the 

the fr ° m c,rcumstance8 enumerated in the instrument (») and from 

nstancesm ^bsequent acts <o>. In order that an agreement for lease should 

* W 2?!“ A jS" V ' Roeke ( ,898 > 25 Cal. T 

(«) Unhamma Devi v. Vaikunta ( 1894 ) 17 Mad. 

(y) Kleih Li Nag< i> PP ? (,889 > 12 Mad. 353. 

(,! c/Z l v * Rajkumar (1907) 34 Cal 358 

tJ) p£ UU J tyv : Halidas (1897) 2 C. W. N. 290 

l C vT/ L,Uxd '"’P'oveuunt Corpta- 

(ft) r«Ztnrht a,ya ^ (,920) 47 Cal - 280. 

ML 1 TaV V - Harasimha (1918, 35 

a &\i A h a ] ig \2<) V ‘ Anga Gun,sami <>9>8) 

<d> E ctl , S7. V - Dulah Uiak ' A - L K - 0931 ) 

• ] <'g%* K Ul 7 V. Jogesh Chaiuira (1917) 22 
l) Aa^. Surja Warn hi, A. I. R. (J922) 

60 


(g) Ram Aar dm Singh v. Chota Nagpur liankme 
,. x (»916) 43 Cal. 332. * 

(h Rally Pass v. Mon Mohmi (1897) 24 Cal. 440 . 

\ R*)kumar Thakur (I907» 

W S 7i9'23M7°cif'tS rMi0n A "' XVI -X 

(*) H rr^r r\ uh \ ap r, ( c 0 . 48 

38 »om L R a 4m.‘ V> Ke5havlal (>938, 

(/, Gray v. Spyer (1922) 2 Ch. 122 
(” ,) v. Holland (1895) 1 Q. B. 378- 

SI uJ~m PPa V - ^ (1934) 

ln] Ct ^”l V H ( ,843 )6 Man. and G, 173, 

(0> °C. rf 4r5s E rT 9 7 ( 18441 and Man and 
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even if there be a clause for future lease or leases (p). Where words of present 
demise are used, the question must depend upon the paramount intention of the 
parties (q). An agreement for a lease, with stipulation for the lessee to commence 
with laying out a considerable sum on the premises (the lease to contain certain 
specified covenants) “ and in the meantime, and until such lease shall be executed 
to pay rent, and to hold the same premises, subject to the covenants above mention- 
ed ” was held to amount to an actual demise. Tindal, C. J., observed : — “ The 
law is well settled, that where there is any doubt as to the operation of the contract, 
the Court must endeavour to discover the intention of the parties from the contenta 
of the instrument, and if we see a paramount intention that the instrument shall 
operate as a lease, we must hold it to be such, although it may contain conflicting 
* expressions. We think this instrument must be taken to operate as a lease. It is 
true, the parties contemplate a formal lease in future, and if that were the only 
stipulation there might be some difficulty, although it is to be observed, that the 
term is to begin at once. But when wa come to the latter words of the agreement, 
that until the lease is executed the parties are to stand in the same relation as if it 
had been executed, there is no longer any room for doubt ” (r). If an agreement 
for lease contain words of “ present demise ” the lessor is bound to give possession 
of the premises to the tenant (*). Agreement to lease containing covenants which 
come into effect immediately (/), or followed by entry (u), or where the tenant was 
to be put into immediate possession or stamped as a lease (»>), or providing all that 
would be included in a lease including payment by lessee of expenses for a lease (tv) 
amount to a present demise. But antecedent possession, not in pursuance of an 

• 

agreement to lease but in pursuance of a memorandum relating to a previous and 
completed transaction by which the tenure holders had obtained possession of the 
lands, is not a present demise (x). The relation created by words of present 
demise is, however, liable to be defeated if there be a stipulation that a lease shall’ 
be granted if a stipulated sum be paid (y) ; or that there should be no entry until a 
lease is executed (z) ; or the terms are uncertain and insufficient (a). The follow- 
ing have been authoritatively regarded as words of present demise : “ agree to 
let” (6), “agreed to take” (c), “doth demise” (d), “I agree to give you a 



(fl> 

(r) 

(s) 
(0 



>oole v. Bentley (1810) 12 East 168, 104 
E. R. 66 ; Hemanta Kumari v. Midnapore 
Zemindar Co. (1920) 47 Cal. 485, 46 I. A. 
240 ; Panchanan Bose v. Chandi Charon 
Misra (1910) 37 Cal. 808; Doe d Phillip 
v. Benjamin (1839) 9 Ad. and El. 644, 112 
E. R. 1356; Sanjib Chandra v. Saniosh 
Kumar (1922) 49 Cal. 507 ; Purmanandas 
v. Dharsey (i886) 10 Born. 104. 

'ones v. Reynolds (1841) 1 Q. B. 506, 113 
E. R. 1226; Chapman v. Towner (1840) 6 
M. and W. 100, 151 E. R. 338. 

, inero v. Judson (1829) 6 Bing. 206, 130 
E R. 1259. 

Jinks v. Edwards (1856) 11 Exch. 775, 156 
E. R. 1045. „ . „ 

V right v. Trevexant (1828) 3 C. & P. 441; 
Copley v. Hepworth (1690) 3 Salk. 108, 
1 E. R. 721 ; Poole v. Bentley (1810) 12 
East 168, 104 E. R. 66 ; Port Canning 
Land Improvement Corporation v. Kaiyant 
(1920) 47 Cal. 280, 46 I. A. 279; Doe D 
Walker v. Groves (1812) 15 East 244, 104 
E. R. 837 ; Doe D Pearson v. Ries (1832) 
8 Bing. 17R, 131 E. R. 369. 

Hancock v. Caffyn (1832) 8 Bing. 358, 131 
E. R. 432. 


(r) Doe D Green Cohombe v. Fuller (1795) Peak) 
Ad. Cas. 33 N. P. ; Alderman v. Neale (1830 
4 M. & W. 704. 150 E. R. 1604. 

(tr) War man v. Faithful (1834) 5 B. & Ad. 1042, 
110 E. R. 1078. 

(x) Port Canning Land Improvement Corpora- 

tion v. Katyani (1920) 47 Cal. 280, 46 I. A. 
279. 

(y) Hancock v. Caffyn (1S32) 8 Bing. 358, 131 

E. R. 432. 

(*) Doe d Walker v. Groves (1812) 15 East 244, 
104 E. R. 837. 

(а) Jones v. Reynolds (1841) 1 Q. B. 506, 113 

E. R. 1226. 

(б) Doe d Phillip v. Benjamin (1839) 9 Ad. & 

El. 644 ; 112 E. R 1356 ; Doe d Walker v. 
Groves (1812) 15 East 244, 104 E. R. 837 ; 
Poole v. Bentley (1810) 12 East 168, 104 
E. R. 66 ; Staniforth v. Fox (1831) 7 
Bing. 590, 131 E. R. 228; Wilson v. 
Chisolm (1831) 4 C. & P. 474. 

(c) Doe d Pearson v. Ries (1832) 8 Bing. 178, 

131 E. R. 369; Alderman v. Neale (1839) 
4 M. & \V. 704, 150 E. R. 1604; Ramjoo 
v. Haridas (1925) 52 Cal. 695. 

(d) Barry v. Nugent (1782) 3 Doug. 179, 99* 

E. R. 601. 
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contract for my property ” (e), “ promise and agree that I am renting ” (/), but not S. 105 
shall let” (g), or ” agreed to let of ” (h). An actual demise may be created even 
by correspondence between the parties or the terms may be included in more than 
one document ( i ). 

Agreement for lease. — Whore no present interest passes the agreement i 9 only 
executory and does not operate as a lease (j), although there be words of present 
demise (k). So also where the lessor has no present power to demise (/) ; or it is 
unknown when the holding was to commence (m), or the document states that on 
the fulfilment of its terms a lease would be granted (u). Similarly, intention 
of the parties, the terms and the collateral circumstances, such as property being 
in the course of construction, and demise to be from a future date, negative a present 
demise (o). And a document creating a right to obtain a lease on the performance 
of certain conditions, excludes a present demise (p). In such a case the contract is 
only for a future loase and the lessor is not entitled to distrain ( q ). The rule which 
is laid down in all these cases is that you must look at the whole of the instrument 
to judge of the intention of the parties as declared by the words of it, for the pur- 
pose of seeing whether it is an agreement or a lease (r). The following instances 
may be enumerated as shewing when on agreement to lease amounts to a lease- 
It will bo observed, however, that in all these cases, which depend on their own 
facts and circumstances and in which it was held that a present or immediate demise 
took place, there was either an actual present demise, immediate possession given, 
or something to shew that possession and the relation of landlord and tenant were 
to commence before a loase was executed ( s ). However desirable it may be to 
find some certain criterion for ascertaining the intention of parties upon such 
occasions, the difference between instruments is so great, that none such has yet 
boon discovered. 

Particular Instances. 

(a) Agreement which was dated the 8th Octol>er, 1882, providod that the 
lease was to commence from the 1st of October — a date already passed and that 
the rent was to commence from that day. Held, immediate demise. 

Purmanandas v. Dhareey (1886) 10 Bom. 104. 

(b) A by deed, “ in consideration of the rents, covenants and agreements 
hereinafter reserved and contained ” on the part of B, covenants to grant to B, at 
his request, a loase of a house for twentyone years from a day past, “ but deter 
minable as hereinafter mentioned.” B covenants to lay out a certain sum on the 
premises and it is agreed that the lease shall contain a covenant for payment of 
rent and other usual covenants. Held, a presont demise. 

(e) Purmanandas v. Dharsey (1886) 10 Bom. 101. 

\J) Sanjib Chandra v. Sanlosh Kumari (1922) 

49 Cal. 507. 

(C) Mahomed Yusuf v. Secretary of State for 
India (1921) 45 Bom. 8. 

(A) Hemanta Kumari v. Mulnapore Zemindary 
/•> „, Ca - 0920) 47 Cal - 485 > 48 I- A. 240. 

(♦) Chapman v. Dhick (1838) 4 Bing. N. C. 187, 

132 E. R. 760; Ratnjoo v. Haridas (1925) 

52 Cal. 695; Boyd v. Kreig (1890) 17 Cal. 

548 ; Chuni Lai v. Gopiram (1927) 45 C. L. J. 

32 ; Morgan v. Fernandes (1916) 30 M. I.. J. 

519; M ir MuhattWiOd v. Natwar Lai 
(1923) 45 All. 220 ; Mahomed Yusuf v. 

Secretary of State for India (1921) 45 Bom. 

o. 

O') Phillips v. Hartley (1827) 3 C. &. P. 121 ; 

MacnaghUn v. Rameshwar Singh (1903) 

30 Cal. 831 ; Beni v. Puran Das (1905) 27 
All. 190. 


I ( k ) Browne v. W arner (1807) 14 Ves. 156, 33 
E. R. 480. 

(/) Hayward v. Harwell (1837) 6 Ad. & El. 265, 
112 E. R. 101. 

(m) Doe d Wood v. Clarke (1845) 7 L. B. 211, 

115 E. R. 468. 

(n) In re Maneklal Manilal (1929) 53 Bom. 1 ; 

Syrian Fatid Co., Ltd., v. J. D. Rodrigues 
A. I. R. (1933) Rang. 220. 

(o) Mahomed Yusuf v. Secretary of State (1921) 

45 Bom. 8. 

(P) Harinath v. Promotho Hath (1921) 25 C. \V. 
N. 550. 

(?) Dunk v. Hunter (1822) 5 B. & Aid. 322, 106 
E. R. 1209. 

(r) Gore v. Lloyd (1844) 12 M. & W. 463, 152 
E. R. 1279. 

(j) Jones v. Reynolds (1842) 1 Q. B. 506, 3 E.R . 
1228. 
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Curling v. Mills (1843) 6 Man. and G. 173, 134 E. R. 853. 

(c) The plaintiff wrote : “ I do hereby agree to take by our personal settle- 

ment your house and premises No. 7 ; Bowbazar Street, on a lease for 21 years ” 
— and then the terms followed. The defendant replied : “ I do confirm your 

letter dated 19th November 1921. All terms will be settled on the agreement.” 
The plaintiff was in possession both before and after the date of the two letters. 
Held, a present demise. 

Ramjoo Mahomed v. Haridas Midlick (1925) 52 Cal. 695. 

(d) A agrees to “ let ” to B “ on lease ” for a certain term at a certain rent, 
“ subject, to the stipulations and covenants in the original lease, under which he 
holds.” Lease to be prepared by A’s solicitor at B’s expense ; held, a lease. 

Wilson v. Chisholm (1831) 4 C. & P. 474. 

(e) On October 28th, 1843, plaintiff, defendant (lessor), and M. (lessee) 
entered into an agreement whereby M. who was tenant to defendant of his house 
agreed to let to plaintiff and defendant agreed to accept plaintiff as tenant. Im- 
mediately after the execution of this agreement M. let plaintiff into possession 
of the premises. Held, the instrument amounted to a lease by defendant to plaintiff. 

Tarte v. Darby (1846) 15 M. & W. 601, 153 E. R. 989. 

(f) A agrees to let and B agrees to take land for 61 years at a certain rent. 
A agreed when five houses were covered to grant a lease or leases and this agree- 
ment was to be considered binding till one fully prepared could be produced. Held, 
a present demise. 

Poole v. Bentley (1810) 12 East 168, 104 E. R. 66. 

(g) By a written instrument, stamped with a lease stamp, A agreed to demise 
and let a house and premises to B as a poor house for the use of the parish for a 
term of 99 years at a rent of £27. The agreement provided for a lease and counter- 
part, with covenants, agreements and general clauses as are usually contained 
in leases. No lease was ever executed but the premises from the date of the written 
instrument were used as a poor-house for the parish. Held, present demise. 

Alderman v. Neate (1839) 4 M. & W. 704, 150 E. R. 1604. 

(h) “ G. F. does this day agree to let to J. S. three cottages for ten years ; 
he further agrees to build a brewhouse and to make a cellar at the rent of £35; 
he agrees to pay the ground rent and has this day received £4 from J. S. in earnest.” 
Held, executed demise. 

Stani forth v. Fox (1831) 7 Bing. 590, 131 E. R. 228. 

(i) An agreement for a lease contained covenants on the part of the lessee 
to lay out a considerable sum on the premises, to pay all taxes, to repair and to 
paint once in three years ; and also a covenant that until the lease was executed, 
the lessees were “ to pay rent, and to hold the premises, subjeot to the covenants 
above mentioned.” Held, absolute demise. 

Pinero v. Judson (1829) 6 Bing. 206, 130 E. R. 1259. 

(j) K. agreed to let and P. to take an unfinished house for the term of sixty 
years, being the whole term that K. had leased the same to him, at the rent of £625 
payable quarterly, to insure the premises and to have the benefit of on insurance 
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lately paid ; a lease and counterpart to be prepared at the expense of P. and to con 
tain all the clauses, covenants and agreements of K.’s ; held, actual demise. 
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Doe d. Pearson v. Pies (1832) 8 Bing. 178, 131 E. R. 369. 

(k) In 1896 the appellant instituted two suits (72) against Government and 
(73) against W & Co. to obtain possession of different plots which had reappeared 
after diluvion. Suit (73) was compromised on the terms, amongst others, that 
W & Co. were to retain the land the subject of that suit, recognize the appellant 
as owner and that if the appellant succeeded in obtaining a decree against Govern- 
ment she would grant a jotc settlement of the land in suit (72) to W & Co., on the 
same conditions as those agreed to with regard to the lands in their possession 
A decree in terms of the compromise was drawn up. The appellant succeeded in 
the suit (72) but refused to grant the land. W & Co., sued for specific performance 
of the agreement. Held, that the compromise was not a present demise. 


Heinanta Kumari v. M idnaporc Zcmindnri Cn. (1920) 47 Cal. 486, 46 I. A. 240. 

Registration. — The importance of the distinction whether an agreement to 
lease amounts to a present demise or not. arises from the viewpoint of registration 
of the instrument (/). The former is an instrument compulsorily registrable (a) 
while the latter is not (v). Whether the transaction is contained in more than one 
documentor is embodied in correspondence (to) between the parties there is now no 
distinction as to admissibility in evidence (a-). Prior to the decision of the Privy 
Council (y) the Madras High Court held that an agreement to lease was compul 
sorily registrable whether creuting a present demise or not ( 2 ). A Inter decision of 
the same High Court took on altered view («). 


Stamp on leases. — Ad valorem duty on a lease including underlease or sub-lease 
and agreement to let or sub-let is prescribed by article 36 of the Indian Stamp Act, 
1899. To the article is added a proviso that in case an agreement to lease is stamped 
with ad valorem stamp required for a lease and a lease in pursuance of such agree- 
ment is subsequently executed, the duty on such a lease shall not exceed annas 
twelve. An agreement to lease operating as a present demise is not admissible 
m evidence for want of registration. So when it is not duly stamped as a lease 
it would be liable to duty and penalty as provided in section 36 of the Stamp Act. 
The duty, as will be seen from the said article, is calculated on rents which include 
Government assessment agreed by the lessee to be paid (6). When an agreement 
for lease has been lost, there is a presumption that it was duly stamped and the 
onus is on the party objecting, to shew that the lost document was unstamped. 
Vhere a lease is shewn to have been unstamped, secondary evidence of its contents 
cannot be receiv ed (c). If plaintiffs put in the original lease duly stamped signed 

(6 Registration Act, XVI of 1908. sec. 2 (7) 

_ a n<t see. 17 «1). (,) 

' ' t urmanandas v. Dharsey (18X6) 10 Bom. 1 04 ; 

Xanpfc ( handra v. Santosh Kumar (1922) (v) 

. 49 Cal. 507. 

w) Hemanta Kumari v. Midnaporr Zemindar y (*) 

Co. (1920) 47 Cal. 485. 46 I. A. 249 ; Port 
banning Land Improi'ement C or potation ( a ) 

•v.Katyani Debt (1920) 47 Cal. 280, 46 I. A. 

acn <*Rhttt\ v. Ramcshurar Sineh (b) 

903) 30 Cal. 831 ; Beni v. Pur an Das 
lw . (1905) 27 All. 190. 

' 1 voydv. Kreig (1890) 17 Cal. 548; Chunilal (r) 

v. Gopiram (1927) 45 C. L. J. 32; Morgan 
V. Fernandez (1916) 30 M. I.. J. 519; Xur 
ooo,'^. v ‘ Salient Lai (1923) 45 All. 
t ’» Yusuf v. Secretary of State 

lor India (1921) 45 Bom. 8; Romioo v. 


Handas (1925) 52 Cal. 695. 

Proviso to sec. 49, Registration Act, XVI 
of 1908. 

Hemanta Kumari v. Midnapore ZeniinJari 
Co. (1920) 47 Cal. 485, 46 I. A. 240. 

X'aravanan v. Muthia Servav (1912) 35 Mao. 
63. 

Swaminatha v. Ramasicami (1921) 44 Mad. 
399. 

Reference under the Stamp Act (ISS4) 7 
Mad. 155 F. B. in re Gangaram Xarayan 
das Teli (1915) 39 Bom. 434 contra. 

Smith v. Henley 13 L. J Ch 221. 41 E. R 
680 ; Ru)a of Bobbili v. Inugaute (1900k 
23 Mad. 49, 26 I. A. 262; Kallu v . Halt: 
fl 896 i is All. 295; Hirala! v. Shanki, 
(1921) 45 Bom. 1170. 
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by defendant only, the defendant may put in the counterpart although un- 
stamped (d). There is no definition in section 2 (16) of the Stamp Act, 1899, of a 
lease, as it merely states what a lease of immoveable property includes, so that one 
has to turn to the definition of lease given in section 105 of the Transfer of Property 
Act. According to the Stamp Act a lease means a lease of immoveable property 
and includes also : 

(a) a patta ; 

(b) a kabuliyat or other undertaking in writing, not being a counterpart of 
a lease, to cultivate, occupy, or pay or deliver rent for immoveable pro- 
perty ; 

(c) any instrument by which tolls of any description are let ; 

(d) any writing, on an application for a lease, intended to signify that the 
application is granted. 

Lease for three years with option to renew. — Such a lease with an option to 
renew for another one or two years from the expiration of the original term is not 
an instrument relating to several distinct matters within the meaning of section 59 
of the Stamp Act, 1899. It is one contract, namely, a demise. The option to 
renew is ancillary to and forms part of the consideration for entering into the lease (e). 

Concurrent leases. — Where a lease is made to one before the expiration of the 
former lease, the latter demise would take effect after the determination of the 
former. The second lease is a grant of the reversionary interest and if the first lease 
is surrendered before the term expires, the second lease cannot commence im- 
mediately, for the lessor had no power to contract for the period of the first lease. 
The lessor made a lease to W. R. for twenty years and about a year afterwards 
ho made another lease to W. W. for twenty years. Now, if there was an attorn- 
ment to this second lease, then it amounts to a grant of the reversion of the lessor ; 
but if no attornment, then it is a lease by estoppel ; so where a man makes a lease 
to B. for twenty years, and about a year afterwards makes another lease to C. for 
twenty years, this is a lease by estoppel, and the rent is payable for the whole term ; 
but if ho enters upon the first lease, and then makes a lease to C. who is turned out 
by B., it is no lease by estoppel, but only a future interest for the last year (/). 

Future leases. — This the law recognizes as creating an interest in the future 
coupled with the right to complete that interest by possession. It is a right tn 
rem and alienablo ({/). It is not an interest in the land but an absolute proprietary 
right to take possession, on the arrival of the stipulated time. It does not offend 
the rule against perpetuities (/»). Such leases come into operation on the expiration 
of the first term. So, a lease for ten years, is followed the next year by another for 
twenty years, the latter is a good lease for the last ten years of it. If, however, 
the prior lossoo surrenders or the prior lease is void or misreoited, the second lease 
would commence at once. 

Reversionary lease. — As a reversionary lease merely creates an inter esse 
termini until entry thereunder, it does not onlargo the term of the original lease («). 

d ) Turner v. Hardy (1842) Car. & M. 449 N. P. 
f ) Reference under Stamp Act, sec. 57 (1902) 

25 Mad. 3 ; sec Secretary to the Commissioner 
of Sail etc., (1920) 43 Mad. 365 (as to 
the meaning of distinct matters). 

</) Holman v. Hore (1892) 3 Snlk. 153. 91 E. R 
747. 

(I) GUlard v. Cheshire Lines Committee (1884) 


32 \V. R. 943. 

(A) A/ann, Crosstwm and Paulin, Lid., iMtid 
Renistrv ( Registrar ) (1918) 1 Ch. 202. 

(»') Leu is v.' Baker (1905) 1 Ch. 46: Smith v. 
Day (1837) 2 M. & W. 684, 150 E. R. 931 ; 
Hyde v. Warden (1877) 3 Ex. D. 72 ; Joyner 
v. Week s (1891) 2 Q. B. 31. 
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Invalid leases. — V ruler English Law, an instrument which is void as a lease 
by Teason of the provision in the Real Property Act may nevertheless enure as an 
agreement (j). So if a tenant for life under a limited power of leasing, grants alease 
exceeding his power, the lease is void, and not capable of confirmation by the 
remainderman. But if the latter accepts rent us rent, after the death of the tenant 
for life, it is an admission of the relationship of landlord and tenant (k). And so 
where a defendant having for several years as an assignee under a void lease, paid 
the rent reserved, he was held liable to repair to the end of the term according 
to the covenant in the lease ( l ). 

Assignment of a lease : and under-lease. — According to English Law, one is 
an assurance of the whole of the remaining interest the lessee lias, while an under- 
lease is for a period less than the whole term or the residue. A lease for a period 
exceeding the termor's interest operates as an assignment. Hence an under-lease 
of the whole term amounts to an assignment (♦»). Under the Transfer of Property 
Act, having regard to sections 105 and section 108 (j), an under-lease for the entire 
residue of the imder-lessor's term operates in the absence of a contract to the con- 
trary, as an under-lease and does not. as ordinarily under the English Law, con- 
stitute an assignment of the lease (a). 

Under-lease exceeding original term. — If a lessee with an original lease and 
a reversionary lease or an agreement therefor under-lets the premises for a term 
exceeding the original lease, he cannot distiain for rent during the original lease 
for want of reversion (o). 

“ Kabuliyat ” whether sufficient to create a lease. — The Allahabad High Court 
held that a registered kabuliyat did not bestow title on the occupier as it was not a 
lease as defined by section 105 of the Transfer of Property Act(p). The same 
view was taken by the Court of the Central Provinces (< 7 ) and Rangoon (r) while 
the High Courts of Calcutta (/») and Madras (/) took the opposite view. The Bom- 
bay High Court rested its decision on the fact of possession (u). This conflict has 
now been set at rest by the amendment to section 107 of the Transfer of Property 
Act whereby a registered lease is required to be executed by both lessor and 
lessee ( v ). 

Test to distinguish lease from licence. — Both have several elements in common 
but the difference between lease and licence is that in the former there is a transfer 
of interest in immoveable property, while in the latter there is none. Ordinarily 
a lease of immoveable property is a transfer of the right to enjoy such a property 
for a limited timo expressed or implied or in perpetuity for a consideration termed 


0) Tidey v. Mollett (1864 ) 33 L. J. C. P. 235, 
143 E. R. 1143. 

<*> Doe d. Martin v. Watt a (1797) 7 T. R. 83. 
, K 0-. E. R. 866. 

(I) Beale v. Sanders (1837) 3 Bing. N. C. 850, 
, 132 E. R. 638. 

(wi) Bcardtnan v. Wilson (1868) 38 L. J. C. P. 91. 
(*0 Hunsraj v. Bejov Lai Seal (1930) 57 Cal. 1 176, 
. . 57 I. A. 110. 

(o) Lewis v. Baker (1905) 1 Ch. D. 46 ; Parmenter 
v. Webber (1818) 8 Taunt. 593, 129 E. R. 
515 ; Preeee v. Corrie (1828) 5 Bing. 24, 
130 E. R. 968; Beardman v. Wilson (1868) 

/.v 19 L - T - 282. 

(/>) Kedar Nath v. Dhankar Lai (1924) 46 All. 
303; Mt. Bhagwattv. Nandu Mai, A. I. R. 
(1927) All. 729; Sikandar v. Bahadur 
(1905) 27 All. 462; Beni v. Puran Das 
(1905) 27 All. 190; Kashi Gir v. Jogemlra 
Nath (1905) 27 All. 136; Sheo Karan 


Singh v. Mahrajah Parbhu N arain Singh 
(1909) 31 All. 276 ; S. Safdar Alt v. Ambika 
Prasad , A. 1. R. (1930) All. 678. 

(7) birdichand v. Pofiatlal, A. I. R. (1926) Nag. 
391 ; Deolia v. Raje Janardhan A. I. R. 
(1928) Nag. 153. 

(r) U. T ha Nyo v. .V taung Kyaw Tha t A. I. R. 
(1925) Rang. 273; Mating Da Stin v. 
Maung Htoon Sfacs, A. I. R. (1927) Rang. 
95. 

($) Raiment v. Mathura (1912) 39 Cal. 1016; 
Dinanath v. Janaki Nath (1928) 55 Cal. 
392. 

(0 Sycd A jam v. A nanthanarayana (1912) 35 
Mad. 95. 

( u ) Ramsing v. Bai Dhatxba (1925) 27 Bom. L. R. 
626. 

(r) Sec. 55 of Act, XX of 1929, the Transfer cf 
Property Amendment Act. 


. 105 
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S. 105 premium or rent (w) while a licence is a grant to do upon immoveable property of the 
grantor something which in the absence of such right would be unlawful. Such 
right does not amount to an interest in the property. The consideration is not rent 
but a fee. The test is whether sole and exclusive possession has been granted. If so, 
it is a lease, otherwise it is a licence ( x ). There can be no lease when the owner retains 
possession (y). Another usual test is that a licensee is not liable to be assessed 
or rated. In deciding whether a given use of land amounts to a lease or licence, 
the Court regards the substance. Where the owner has not meant to part with 
possession or control, it is a licence. So also when the contract is merely for use 
in a certain way and on certain terms ( 2 ). If the effect of the instrument is to give 
the holder an exclusive right of occupation of the land though subject to certain 
reservations or to a restriction of the purposes for which it may be used, it is in law 
a demiso (a). Thus a licence properly passes no interest nor alters or transfers 
property in anything, but only makes an action lawful which otherwise would have 
been unlawful, as a licence to hunt in a man’s park and carry away the deer killed 
for his own use, to cut down a tree in a man’s park and carry it away the next day, 
are licences as to acts of hunting and cutting down the tree (6). A licence is not 
connected with the ownership of any land but creates only a personal right or 
obligation. Licence rights are not generally transferable and the transferee is 
not bound to continue the licence granted by the former owner (c). Unlike a 
lease, a licence cannot be transferred by the licensee or exercised by his servants or 
agents, unless it be for attending a place of public entertainment ( d ). The transferor 
of a lessor is liable to the lessee if the latter so chooses under section 109 of the 
Transfer of Property Act but the transferee of the grantor of the licence is not 
bound by the licence ( e ). A lease is determined in one of the various modes pres- 
cribed in section 111 of the Transfer of Property Act whilst a licence may be 
revoked at any time unless coupled with a transfer of property, and such transfer 
is in force, or the licensee acting on the licence has executed a work of permanent 
character, and incurred expenses in the erection (/). Again, on revocation a licensee 
is entitled to a reasonable time to remove materials brought by him on the pre- 
mises ( g ) while in case of a lease the lessee must remove by the time fixed for 
determination of the lease or before quitting possession, except in case of growing 
crops (/t). Further, a licensee has no right to sue in his own name (»'). A right 
conferred by a licence is not exclusive unless so stated (;). 

A familiar example of the distinction between lease and licence is in the case 
of servants who occupy premises of their masters. A sen-ant, who occupies premises 


(w) See. 5, Transfer of Property Act, IV of 1882. 

(*) Board of Revenue v. South Indian Railway 
Co., Ltd. (1929) 48 Mad. 368; Mammu- 
kutii v. Puzhakkal (1906) 29 Mad. 353; 
Semi Cheitiar v. Santhanathan (1897) 20 
Mad. 58; Taylor \. Caldwell (1863) 32 
L. J. Q. B. 164, 122 F.. K- 309; the Secre- 
tary of State for Itulia v. Bhupalchandra 
(1930) 57 Cal. 655. 

(y) Sherif Dadumiaji v. Emperor (1930) 32 Boin. 
L. K. 332; Indal v. Debi, A. I. R. (1926) 
Nag. 174 ; Secretary, Board of Revenue v. 
Agent, S. I. Ry., Co., LUi. (1925) 48 Mad. 
368 ; Indian Hotels Co. v. Phirox Sorabji 
(1923) 25 Bom. L. R. 84 ; Secretary of 
State for India v. Bhupal Chandra Ray 
(1930) 57 Cal. 655; Ramswami v. Abdul 
kuddus, A. I. R. (1926) Mad. 978; Gulab 
Khan v. Lai Mahomed, A. I. R. (1926) 
Oudh 609 ; see Burmah Shell Oil Storage 
and Distributing Co., of India, Ltd. In re 
( 1 933) 55 All. 874. 


(r) ll’i/son v. Tavener (1901) 1 Ch. 578; Wells 
v. Kingston i bon Hull Corporation (1875) 
44 L. J. C. P. 257 ; Burmah Shell Oil 
Storage and Distributing Co., of India 
Ltd. In re (1933) 55 All. 874. 

(а) Glenuootl Lumber Co., Ltd. v. Phillips (1904) 

A. C. 405 ; the Secretary of State for India 
v. Bhupalchandra (1930) 57 Cal. 655; 
the Secretary of State for India v. Sati 
Prasad Ganga (1928) 55 Cal. 1328. 

(б) Thomas v. Sorrell (1673) Vaugh. 33o, 124 

E. R. 1098. 

(c) Sundrabai v. Jayawant (1899) 23 Bom. 397. 

(d) Sec. 56, the Easements Act, V of 1882. 

(e) Sec. 59, the Easements Act, V of 1882. 

(f) Sec. 60, the Easements Act, V of 1882. 

(e) Sec. 63, the Easements Act, V of 1882. 

( n ) Sec. 108 sub-sections (h) and (i), Transfer of 

Property Act, IV’ of 1882. 

(i) Heap v. Hartley (1889) 42 Ch. D. 461. 

(j) Sutherland (Duke) v. Heathcote (1892) 1 Ch. 

475 . 
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belonging to his master for the convenient performance of his duties, acquires no 
estate therein (k). But if a servant lives in the house of his master at a yearly rent, 
the house cannot he described as the master’s house though it is on the premises 
where the master’s business has been carried on and although the servant has it 
because of his service (/). And where the servant is entitled to compensation for 
erecting buildings, payment thereof is not a condition precedent to quitting the 
premises on termination of the service (m). Where an occupation by the servant 
is as remuneration for service wholly or in port, no notice to quit is necessary (a). 

Licences. — Letting of land for a mela or fair (o) ; liberty to fasten a coal hulk 
to moorings till either party gives a month’s notice (p), or to erect and place book- 
stands at railway stations ( q ) : letting stall at an exhibition at a weekly rent, the 
stall to be used for a few hours o day (r) ; letting accommodation for a theatre re- 
freshment room and bar (a) ; grant by a canal company of the exclusive right of 
putting pleasure boots on their canal (/) are illustrations of licences. 

Further Illustrations. 

(a) A agreed with B to let him have the use of the Surrey Garden and Music 
Hall for four days at £100 a day for giving concerts. Held, licence. 

Taylor v. Caldwell (1803) 3 B. & S. 820, 122 E. R. 309. 

(b) A, the owner of lace machines paid 12s. a week to B for permission to 
place the machines in a room in the latter's factory and for egress and ingress for 
himself end workmen. Held, licence. 

Hancock v. Austin (18G3) 14 C. B. S., 143 E. R. 593. 

(c) A building was let out in separate tenements. Each floor had two 
privies and a washing place kept by the landlord under his control as to user and 
repairs. The rent notes did not expressly give the tenants the right to use them. 
Held, by Martin, C. J., that the privies and washing places w'ere enjoyed under a 
revocable licence. 

Lakahmichand v. Ratanbai (1927) 51 Bom. 274. 

(d) A agreed to deliver to B a certain quantity of urid (grain) on the 3rd of 
March every year for allowing cattle or carts over a strip of land belonging to B. 
Held, lease. 


hula! v. Debi . A. I. R. (1920) Nag. 174. 


(e) 

Before it 


A gave B permission to build a market-place on a certain plot of land, 
was finished ho was evicted by the owner. Hold, licence. 


Basdeo Rai v. Dwarka Ram (1910) 38 All. 178. 


(f) The plaintiff’s premises, known as “ Wellington Mews,” provided spaces 
for carriages, stalls for horses and open spaces for cars. The key remained with 
the supervisor of the mews. The defendant hired accommodation for his carriago, 
horse and cars. There was no writing to shew what the terms were between the 
parties. Held, licence. 


(k) k /y< *WO' (1861) 3U L. J. Ch. 253, 

(2 . R-V. Jarvis and Walker (1824) 1 Mood C. C.7. 
(wi) Pandxt Chandrika v. I). U. & C. I. Ry. Co. 
, . (1935) 39 C. W. N. 552 P. C. 

)"( c D v. Derry (1849) C. & P. 494. 

10} Secretary of Stale for India v. Karuna (1908) 
35 Cal. 82. 


( P ) Urt/fems v. Milton next Gravesend Overseers 
(1868) 3 Q. B. 350. 

(< 7 ) Smith v. Lambett Assessment Committee 
(1882) 10 Q. B. D. 327. 

(r) Rendetl v. Roman (1893) 9 T. L. R. 192. 

(j) Edwardes v. Barrington (1901) 85 1.. T. 65u. 
(/) Hilt v. Tapper (1863) 32 L. J. Ex. 217: 159 
E R. 51 
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Indian Hotels Co., Ltd. v. Phiroz (1923) 25 Bom. L. R. 84. 

(g) Permission granted to A by B for a consideration named, to cut, at his 
expense for a period of 6 years trees, standing on the land. Held, a licence. 

Mammikutti v. Puzhakkal (1907) 29 Mad. 353. 

(h) A who was mirasdar of a village permitted B to occupy his land on condi- 
tion that he should do for B the work of a blacksmith. B worked upto 5 years and 
ceased. Held, licence. 


Athakutti v. Oovinda (1893) 16 Mad. 97. 


Rent generally. — This is usually specified in the lease being the consideration 
for the transfer by the lessor to the lessee. It is really the outcome of the relation- 
ship of landlord and tenant. It may consist of money, a share of crops or it may be 
rendering of service or any other thing of value. The lease must fix the time of 
payment which may be periodical or on specified occasions. The usual practice 
is to make it payable monthly, quarterly, half-yearly or yearly. It may be a fixed 
sura or may be made to depend upon certain calculations but it must be reduced to 
a certainty. In building leases it is usual during the time fixed for construction of 
the building to provide for the payment of a nominal rent as a mere acknowledg- 
ment of the lessor’s title without any relation to the value of the premises demised (u). 
When reserved in the alternative the lessee has the right of election. A rent cannot 
issue out upon incorporeal hereditament (v). Its acceptance is confirmation of a 
voidable lease. In case of a mortgage by the lessor, rent is payable to the lessor 
till notice but thereafter it should be paid to the mortgagee who is entitled to all 
rents subsequent to his mortgage though accrued due prior to his notice. In the 
administration of estates (w) rent of property occupied by tenant stands on a 
higher class than ordinary debt. So that the landlord has a preferential claim over 
the estate of the deceased tenant for rent for one month prior to his death. So 
also in case of insolvency under the Presidency Towns Insolvency Act (a;), rent due 
to a landlord has priority to all other debts provided it does not exceed one month’s 
rent. There is no similar provision in the Provincial Insolvency Act ( y ). Where 
there is an agreement between a landlord and a tenant that rent is to be calculated 
on the basis of an area estimated approximately without actual measurement, the 
landlord has no right, without the consent of the tenants, to substitute a different 
method of calculation, whether by actual survey or otherwise ( z ). The payment 
of rent may bo by service (a) which must not bo of a casual or accidental nature. 
Modical practitioner rendering services as consideration for occupation of the house, 
to the owner and his family is rent and the agreement amounts t-o a lease (6). The 
covenant for payment of rent runs with the land (c) and it is a usual covenant in 
a lease. The rent must be certain. If it fluctuates according to the happening of 
certain events it does not beoome \mcertain. When there is a difference between 
the time of payment in the reddendum and the habendum, the former shall prevail ( d ). 


(V) 


(u) Stepheny and Bow Educational Foundation 
( Governors ) v. Inland Revenue Commissioners 
(1913) 3 K. 13. 570. 

Gardiner v. Williamson (1831) 2 13. and Ad. 
338 , 109 E. R. 1168. 

(u>) The Succession Act, XXXIX of 1925, sec. 320. 

x) See. 49. 

y) Act V of 1920. _ „ 

i) Vagha Jesing v. Manilal (1935) 37 Bora. 
L. R. 249; Court Pattra v. Reily (1892) 
20 Cal. 579 ; Manindra Chandra v. Kanlat 


Shaik (1923) 50 Cal. 957. 

(а) Doe d Edney v. Pentium (1845) 7 Q. B. 976 

(sweeping Parish Church); Doe d Edney v. 
BiUett (1845) 7 Q. B. 976 (ringing church 
bell). 

(б) Ivotish Chandra v. Ramanath Bhadra (1905) 

32 Cal. 243. 

(f) Kumar Raj Krishna Prasad v. Barabani 
Coal Concern, Ltd. (1934) 60 C. L. J. 477. 
(</) Tompkins v. Pincent (1702) 1 Salk. (141), 
91 E. R. 131. 



sec. 105.] 


RENT. 


795 


The rent may be paid in kind (e), or it may be at the lessor’s election in money or 
kind or both. The rent may be conditional on the execution of certain works to be 
carried out by the lessor (/) or conditional on the lessor furnishing the premises (g). 
Every lease contains a proviso for re-entry on non-payment of rent. Collection 
charges fixed by lease as payable annually in addition to rent is part of the rent and 
recoverable as such. It is not an illegal cess (/<)• Notwithstanding assignment 
the tenant remains liable under section 108, clause (j) of the Transfer of Property 
Act during the whole period of the tenancy. The rent may be reserved to a stranger, 
in which case the lessor may bring an action for payment to the stranger (i). An 
agreement to reduce rent does not create a new demise (/). but if the tenant fails 
to pay the reduced rent the landlord is entitled to claim the rent, according to the 
original term (k). Where lessee of a public house covenanted to purchase all beer 
from the lessors and the lease contained a provision for reduction of rent so long 
as the lessee purchased beer from the lessor, it was bold that the covenant was an 
absolute one and the lessee bad no alternative of dealing with a rival brewer and 
paying the non -reduced rent (/). Similarly, a covenant that the lessee of a hotel 
would not, during the term, receive or sell upon the premises any wine or spirits 
except such ns was supplied by or through the lessor, his successor or assigns, was 
hold to be a covenant running with the land and binding on the assigns of the lessee 
though not mentioned. Where such covenant is coupled with a proviso for abate- 
ment of the rent so long ns the lessee shall well and truly observe the covenant, the 
assigns of the lessee are entitled to the benefit of the proviso notwithstanding the 
fact that the business of the lessor and the ownership of the reversion have been 
severed ( m ). Whore rent is payable monthly or yearly the first payment becomes 
due at the end of the first month or the first year. Rent may be paid in advance 
by stipulation, but in the absence of such stipulation it would be u voluntary pay- 
ment, not a fulfilment of the obligation imposed by the covenant to pay rent. It 
would be only an advance to the landlord with an agreement that when the rent 
becomes due, such advance will be treated as fulfilment of the obligation to pay the 
rent. The rent is payable to the lessor or a person entitled to receive rent as being 
authorized by the lessor or it may be paid to the assignee of the reversion. The 
rent may be paid to a receiver appointed by the Court or to an executor or adminis- 
trator of a deceased. In the case of co-owners or tenants in common making a joint 
demise with a general reddendum not saying to whom the rent was payable, it was 
hold that although the words of demise were joint the reversions were several and 
the rent followed the reversion (w). 


Under section 109 of the Transfer of Property Act, on assignment of the 
reversion, the lessor is entitled to the accrued rent and his assignee to the rente 
accruing after the assignment. So that where after execution of a lease, the lessor 
mortgaged the property, and the mortgagee allowed the lessor to remain in receipt 
of the rents, and subsequent to the mortgage, the lessee, unaware of the transaction, 
paid on application to the lessor, a year’s rent in advance, but after, payment and 


if) Doe D Tucker v. Morse (1830) 1 B. & Ad. 
365, 109 E. K. 822 (delivery of culm); 
Pitcher v. Tavey (1692) as reported in 4 
Mad. Rap. 71, 87 1*. R. 268, to pay so many 
bottles of wine. 

(/) Graham v. Erwood (1851) 17 L. T. O. S. 65. 
<*) Mechelen v. Wallace (1836) 7 Ad. & El. 54 n , 
112 E. R. 391. 

( «) Rad ha Char an v. Golak Chandra (1904) 31 
Cal 834 ; Mahomed Favez v. Jamoo Gazee 

<18811 8 Cal. 730. 


(i) Deer in g v. Farrington (1674) 1 Mod. Rep. 
113, 86 E. R. 772. 

(/) Crowley v. Vuttv (1852) 21 L. |. Ex. 135, 
155 K. R. 96S. 

(A) Re. Smith and Hartogs , ex-part e Official 
Receiver (1895) 73 L. 1. 221. 

(/) /I anbury v. Cundy (1887) 58 L. T. 155. 

(m) White v Southend Hotel Co. (1897) 1 Ch. 767. 
(tl) Beer v. Beer (1852) 12 C. B. 60, 13S E. R. 
823. 
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S. 105 before tho rent had become due, the mortgagee gave notice to the lessee to pay the 
rent to him, and on the lessee refusing, distrained, it was held that payment of the 
rent before it became due was not a good payment as against the mortgagee and 
t he lessee was still liable to pay rent. The receipt of the rent could not be treated 
as a discharge by the lessor, for by the assignment of the reversion before the rent was 
received by him, he had deprived himself of tho power to give a valid discharge for 
the rent (o). The payment may be made in cash or by bill or by cheque if agreed 
between the parties. Plaintiff and defendant each kept an account with a bank 
at M. In October plaintiff desired defendant to pay into his account a sum due to 
him for rent. Defendant wrote to the plaintiff stating that he would cause the 
transfer of the amount to his account and the plaintiff sent him a receipt by return 
of post. The sum, however, was not transferred until December 1 . On December 
9, notice of transfer was sent to plaintiff by post which did not reach him till 
December 11. On December 10, the banker stopped payment. Held that the 
transfer was equivalent to payment ( p ). 

A tender without prejudice or under protest is valid. It merely imports that 
the tenant did not acquiesce in the demand of the landlord but at the same time 
he did not preclude himself from recovering the money back if he could ( q ). An 
offer to pay under protest is u good tender (r) but a conditional tender is not good (a). 
Mere non-payment of rent does not raise an irrebuttable presumption that the 
tenant holds the property free from rent (/). Mere non-payment of rent for 12 
years does not extinguish the landlord’s right to recover rent and no question of 
adverse possession arises therefrom (u). Where rent is payable in kind, such ns 
by delivery of paddy or in money, the tenant has a choice either to pay the money 
or deliver the paddy. It cannot generally be said by the landlord that the tenant 
is bound to pay the market value of the paddy, if he does not deliver the paddy 
as rent in kind (a). The authority to collect rent does not carry with it the authority 
to grant receipt (u>). As to interest on rent in arrears, rent does not include interest. 
But if a tenant agrees to pay interest, the landlord is entitled to recover it and where 
the holding is sold, the purchaser is liable to pay interest (x), though it cannot be 
said that interest is an ordinary incident of tenancy (y). Section 108(1) requires 
the lessee to pay rent at tho proper time and place where the rent is to be paid, and 
presumably it must be on the premises. Further, as the section does not state what 
is the proper time for payment, the day following the expiration of the month of 
the tenancy would be tho proper time, as it is usually the custom to pay rent monthly. 

A covenant for payment at the time and in the manner reserved, when no particular 
place of payment is mentioned, is analogous to a covenant to pay a sum of money in 
gross on a date certain und the ordinary doctrine applies, whereby the covenantor 
is bound to seek out tho covenantee and to render to him the obligation under 
the covenant by payment or tender of the money. Similarly, in case of payment 
such as iscontoniplated by section 108 (h) which the lessee may deduct from tho rent,, 
ho is bound to satisfy the lessor by reasonable evidence to that effoct and the same 


(o) De Nicholls v. Saunders (1870) 39 L. J. C. P. 
297 ; Ashburton [l^ord) v S’octon (1915) 
1 Ch. 274. 

(/>) Eyles v. Ellis (1827) 4 Bing. 112, 130 E. K. 
710. 

(< D Sueny v. Smith (1869) 38 L. J. Ch. 446; 

Manning v. Lunn (1845)2 Car.& Kir. 13. 
(r) Scott v. Uxbridge and Rickmansu'urth R v. 

Co. (1866) 35 L. 1. C. P. 293. 

($) Greenwood v. Sutcliffe (1892) 1 Ch. 1. 

(/) Kampta Prasad v. Ramsaransingli, A. I. R. 
(1929) Nag. 123. 


(m) Slieonandan v. Kesho Prasad, A. 1. R. (1928) 
Pat. 63. 

(f) Saroj liarulhu v. Mali Lai, A. I. R. (1928) 
Cal. 112; ISangshiratn v. Prasannavwvi 
Dcbi (1928) 55 Cal. 574. 

(«) Uhome Lai v. IP. A. Vincent, A. I. R. (1922) 
Pat 619. 

(*) Hi joy (hand v. Khoka Sinha, A. 1. R. (1924) 
Cal 1059 

(V) Sashi Mohan v. Meajan Haji, A. I. R. (1926)- 
Cal. 255. 
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obligation which imposes upon him the duty of going to the landlord for payment 

7, P " ym i K "" pOSeS upo " him ,ho of taking to the landlord 

hat which was equivalent to payment, vis., the receipt which he has received 

'° " h< "" P».v'"<'.,t had been made ( 3 ). Kent is not a 
debt within the meaning of section 17 of the Succession Certificate Act and 
therefore no certificate of succession is necessary («). Payment recorded in a' 
ajob.ul.arz as muhlan/a is rent and not cess (ft). So also cWoVfarf tax 
payable by patmdar under putni settlement (c). but not land revenue as it does not 
spring from a contractual engagement (,/). On eviction or expulsion of the lessee 

lot 77 re "‘ ,S Sl,SP ° nde<1 fl '» i »S*he continuance of the eviction or expulsion, 
hut the tenancy is not thereby determined, nor is the tenant discharged from his 

obligation to perform the covenant under the lease other than the covenant for 

payment of rent (e). Where eviction is from a part of the premises, the tenant by 

giving up possession of the residue, is entirely discharged. But if the tenant after 

®77 1 v , ,Vr° , wT eS in pOSSeSSion of rositiue ' he ">*>• liable upon a quantum 
7 / ■ V. ° BV1C,, ° n is " ndor a su l>*'ior title, for example, compulsory 

qmsition of land, the liability to pay rent is determined on yielding up the pro. 

nuses (fit). So also where a stranger claiming under a title paramount evicts the 
lossee, the rent is suspended. Whore plaintiff let furnished apartments to defendant 
tor a year at a certain rent, but before the expiration of the term, the tenant left 
he premises and the landlord re-let the same to another, who quitted before the 
expiration of the original term of the former tenant, it was held that the landlord 
could not recover the balance of the rent due. as by reletting the apartment to 

Is ^ | s ^ ^ 1 a 1 is a suspension of 

1 after making a lease, tho landlord accepts u demise of port of the premises. 

Apportionment of rent.— This takes place when there is a change in the interest 
01 the person receiving rent, such that that interest ceases or is altered and another 
interest begms. It may take place on a transfer by the lessor to a third person 
01 where there are joint lessors, by a splitting up of the reversion (»). 

how rent recovered.— Rent is recovered either by action or uy distress The 
i«tt er remedy is under the Small Causes Courts Act. 

Assignment of the rent .-Considered as a “debt” { jh rent may be assigned 
y ne lessor, so that tho assignee can sue for the recovery of the rent, even though 
,e ha8 no interest in the reversion (it). 

Due payment, meaning of. -Usually the covenant for payment of rent requires 

hoITT t0 lnftk ° 4 <IUe P a y ,lient ” In a »®*«e an option to purchase for a certain 
JZ' * amoUnt was resorved ^ the tenant on giving notice of intention to pur- 
nase the reversion as prescribed, “ provided the lessee shall have duly paid the 

contJ e8 T° d <md faithfuI, y Performed and observed the terms and conditions 

not ^ 1 ° n th ° lessee ’ 8 P art to b® performed and observod.” The plaintiff did 

of ,rV he r ° nt dU ° in Doceniber 25 » 1907 . till January 10, 1908. and gave notice* 

— iqwnhon to purchase on March 20, 1 908. It was held that if “ due payment ” 

(-) Mai Idane v. Johnson (1853) 8 lix. 689 , 155 

P orth London and (inxeral 

It B6|7 Co#i Ud '' V> * ioy ' Ud ' < l917 > 2 

(tl w a }F* ar y- (1899) 26 Cal. 536. 

,-) £ ?n ad 7 Nathu ( 1905 ) 27 All. 183. 

(J) \SShh U r T xrihal >ashini (1895) 22 Cal 68U. 

hnkh Gulam v. Kashina! h (1901) 25 Bom. 

U) R - £* adwiek 7 C - B 266, 


Stokes v L ooper (1814) 3 Camp. 5l4n ; Smith 
v. Raleigh (1814) 3 Camp. 513 N. P. 

B ain-.r right v Ramsdeu (1839) 5 M. & W 602 
151 F.. K. 255. 

U “ lLs . '• Ate heson (1826) 3 Bing. 462, I 3 u 
fc • • d9 1 . 

secs. 36 and 37 ol the Act. 

Kmll v. Prowse (1884) 33 W. R. 163 
.4 //an v. Hryan (1826) 5 B. & C. 512, |o8 
I"-. K • 1 9 1 . 
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(A) 
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meant punctual payment, the lessee certainly could not say so, because one pay- 
ment of rent had been allowed to fall for a few days into arrear, but that “ duly ” 
need not necessarily mean punctual and the lessee could say that since the com- 
mencement of the tenancy he had duly paid the rent reserved and that all the 
conditions precedent to the exercise of the option had in fact been performed (l). 
“ Due performance ” means performance in the popular sense rather than in the 

legal sense of the expression (m). 

Limitation. — The limit of time for action is three years from the date the 
arrears of rent become due, the article of the Limitation Act of 1908 being 110 ; 
but where the claim is for compensation for wrongful use, the article is 115. 

Different varieties of rent. — In popular language rent is consideration paid 
by a lessee to the lessor of immoveable property on the latter transferring the right 
to enjoy such property to the lessee. Besides this there are different varieties of 
rent known to English Law as rent service, rent charge, rent sick, rack rent, quit 
rent, gas rent, tithe rent-charge and rent having no money value. 

Abatement of rent. — A tenant is not entitled to abatement of rent where the 
lease contains a clause precluding the tenant from claiming remission on any ground 
and the lessor from demanding anything in excess of the fixed rent (n). Nor is 
he entitled to abatement of the rent because the tenant has lost the property by 
inundation (o), nor for mere deterioration of the productive powers of the land 
unless there is a total loss by submergence ( p ). To succeed in obtaining an abate- 
ment of the rent on the ground of eviction by title paramount, the lessee must 
make out that he had to leave a part of the land demised, not only against his will 
but at the instance of the person who had a right to interfere with his possession, 
his title being superior to that of his lessor (g). Partial dispossession by landlord 
entitles the tenant to abatement and not suspension of the rent (r). But no claim 
to abatement is sustainable in respect of part of the land which at the date of the 
purchase was in possession of a trespasser, who afterwards was allowed to remain 
in possession, and thus acquired an absolute title against the purchaser of a per- 
petual tenancy. It is the duty of a tenant under a perpetual tenancy to protect 
himsolf against illegal oncroachment (s). There would be an abatement of rent where 
the tenant had knowledge before he entered on the land, that a portion of it was 
in the possession of another (/)• When a tenant claims variation of the amount 
of the rent, the onus is on him to prove why there has boen a variation («)• 
Where a tonunt has never been put in possession of the whole area but only of a 
portion thereof, the Court will fix a rate of rent for the area taken possession of. 
But where under circumstances over which the landlord had no control, the tenant 
had not boen given possession of the whole area, then the rent will be in proportion 
to the area of the land of which the tenant obtained possession. But the landlord 
is not entitled, after dispossessing the tenant from a portion of the demised area, 
to suo for rent in respoct of the whole or any portion thereof (u). Where rent is 
fixod not with reference to the actual measurement, but approximately for land 
within certain boundaries as defined, the tenant cannot claim reduction of rent, due 


Starkey v. Barton (1909) 1 Cb. 284. 
liastin v. Didwell (1881) 18 Ch. D. 238. 
Dwiiendra Nath Biswas v. Jttendra Nath 
Hoy, A. I. R. (1928) Cal. 419. 

Muhammad Ismail v. Suresh Chandra, A. I. R- 

VxsJnvdnalh v. Ramkrishua (\926) 5° Bom. 94. 
Indu Dhusan v. Moazam Alt , A. 1. **• l 1 *"* 

Dwarkanath v Srii*o'>inJa, A. I. R- (1929) 


Cal. 130. 

(s) Katyayani v. Udoy Kumar (1925) 52 Cal. 

417, 52 1. A. 160; Womesh Chunder v. 
Raj Narain Roy (1868) 10 \V. R. 15. 

(t) Joyram Chandra v. Bisnu Charan , A. I. R- 

(1925) Cal. 805. 

(y) Nrisinha v. Dalasi , A. I. R. (1926) Cal. 106. 
(v) Suresh Chandra v. Mathura Nath , A. I. R- 
(1925) Cal. 1187. 
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to the nrea being found less than what is mentioned («•). In respec t of exc ess land. 

the landlord is entitled to recover rent, in other words, an inquiry as to the exact 

area in the tenant’s occupation and the rent recoverable in respect thereof for the 

years in suit will be made (/•). Where no rent is fixed, it is an implied contract to 

pay reasonable rent (y). Rent is suspended when there is dispossession bv the 

act of the landlord (=). A tenant is entitled to a proportionate abatement of rent 

when dispossessed of a part of the property but he is liable to forfeit Ids claim bv 

acquiescence and laches (a). When a reduction for rent is claimed by a tenant, 

he may insist on a measurement and an order must be made if a justifying case is 
made out (/;). 

Suspension of rent.— Technicalities of English Common Law as to the rule of 
suspension of rent should not be imported into this country, particularly in the 
mofussil, irrespective of a consideration whether the application of the rule would 
meet the ends of justice. The rule is to be applied in Indio as a rule of equity, 
justice and good conscience (c). Suspension of rent would bo when a tenant is 
dispossessed of a part of the premises or has not obtained occupation of the whole (d). 
The basis of the doctrine is that the rent due is an entire sum (e), while the essential 
elements are, eviction in fact to which the lessor was a party and eviction with the 
object of depriving the tenant of peaceful enjoyment of any portion of the demised 
premises (/). The doctrine of suspension is applicable where the rent is fixed in 
lump for the whole land treated ns an indivisible subject, and where the rent is fixed 
according to the area in the tenant's possession ((?). The doctrine is not applicable 
whore the eviction is accidental (A), nor because of a mistake of the landlord (i), 
as whore through a born, fide mistake, he has omitted to put the tenant in possession’ 
of the entire land which being largely jungle, a as little known (»: nor is itapplicable 
where a trespasser is in possession of the land at the time of the demise (/•). 

Agreement to deliver agricultural produce over cash rent. — Under a registered 

abulat, the tenants agreed to deliver certain agricultural produce and to supply 

the landlord with a cart and bullocks when necessary, in addition to money rent. 

It was stipulated that in default, the landlord might claim cash value for the said 

dues along with the rent. In a suit by the landlord to recover the cash equivalent 

of such dues, it was held that the covenant was unenforceable and that the various 

articles agreed to be supplied were not the produce of the fields, so that it could 

not be suggested that the contract was to pay a portion of the rent in cash and 
another portion in kind (/). 

Premium.— This is the prico paid or promised by the lessee as consideration 
or t 10 transfer by the lessor. It differs from rent in that it is paid in one lump 
sum and is not periodical, like rent. It is known in Bombay as pagdi, which may 
o rom lessee to the lessor or sub-lessee to the lessee. It is a payment in addition 

M ^ c3**4 2e v ‘ Sheikh A - 1 R 

KM - A - *• R - 

R pat C S 17^ V> Shahshi Sekhar > A. I. R. (1925) 

, 'TSiSr&r- Bi!nu Cha,a "■ A - '• r 

(«) Midnap, we Zemindar* Co., Ltd. v. Shib 
(b) C,w yaM V^ 1 R - <‘928) Cal. *37. 

(f cLJvftr Vm ,hre "' lr( '- A- I. R. (1926) Cal. 672. 

Cal 73 ™' V ' Ra > ani K *"*a, A. I. R. (1927) 

(<*> Mah* m Chandra v. Karmali, A. I. R. (1921) 
al 5,6 : Sajjad Ahmad v. Trailakhya 
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(1929) Cal. 568. 

Tarap Sheikh v. Kunja Behari, A. I. R. (1926) 
Cal. 1226. 

Tarap Sheikh v. Kunja Behari (1925) 52 Cal 
417, 52 I. A. 160. 

A fanik Chandra v. Hari Mustri, A. I. R. (1926) 
Cal. 1 148. 

(*) Hisesicar Sarkar v. Kali Charon, A I R 
(1926) Cal. 908. 

Katya, ti Debi v. Uday Kumar (1922) 49 Cal. 
*«)/• 

Narendra v. Manindra (1922) 49 Cal. 1019 
Su Ram v. A shgar AH (1913) 35 All. 19 
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S. 105 to the rent, by a trader to his landlord to prevent him from setting up a rival business 
or by a brewer agreeing to pay on obtaining a lic ence or by a lessee on obtaining a 
lease from the lessor, or by a sub-lessee from the lessee. A covenant by a lessee 
to discharge the lessor’s liability in addition to payment of rent is not liable to 
stamp duty as a premium (tn). 

Covenants and their varieties. — Covenants are either express or implied. 
Express covenants which are sometimes described as covenants in deed, are cove- 
nants which are expressly created by words between the parties in a deed, decla- 
ratory of their intention. Xo precise or technical language is required, nor is the 
formal word “ covenant " necessary (n). An express covenant may also be created 
by words which at the first view might appear to operate rather as conditions, 
qualifications or defeasances of covenants (o). Implied covenants which are 
known as covenants in law depend for their existence on the intentment and con- 
struction of the law. They are as effectually binding on the parties as if expressed 
in the most unequivocal terms. In construction, express covenants are regarded 
with greater strictness than those that are implied ( p ). Implied covenants do not 
extend to a thing not in esse at the time of the demise. Therefore, if A in consi- 
deration that B will build a mill upon the land and a water-course through the 
land, demises the land to B and afterwards stops the water-course, B for the above 
reason cannot maintain covenant against A (q). There are covenants which are 
conditional and dependent, in which the performance of one depends upon the prior 
performance of the other, so that till the prior condition be performed, the other 
party is not liable in an action on his covenant (r ). Where there are mutual condi- 
tions to be performed at the same time, they are termed concurrent covenants. 
Another variety of covenants, known as mutual or independent, is where either 
party may recover damages from the other for the injury he may have received by 
a breach of the covenant in his favour and where there is no ground for the defendant 
to allege a broach of the covenant on the part of the plaintiff (s). The dependence 
or independence of covenants is to be collected from the evidence, sense and mean- 
ing of the parties and however transposed they may be in the deed, their precedency 
must depend on the order of time in which the intent of the transaction requires 
their performance (0- To discover the intention of the parties concerned is, there- 
fore, the chief object. From the authorities the following four rules have been 
deduced. The first two relate to dependent and the other two to independent 
covenants. 

(1) Where mutual covenants go to the whole of the consideration on both 
sides, they are mutual conditions, the one precedent to the other (u). 

(2) Where a day certain is appointed for payment, if the said day is to occur 
after the time in which the consideration ought to be performed for which the 
money is inado payable, the performance of the consideration is a condition prece- 
dent to the payment of the money, and ought to be averred in an action brought 
for the money (v). 

(3) Where mutual covenants go to a part only of the consideration on both 
sides, and where a breach may be paid for in damages, the defendant has a remedy 
on his covenant and shall not plead it as a condition precedent (w). 


(»i) United Provinces Electric Supply Co., Ltd. 

In re (1934) 61 Cal. 550. 

(it) Platt on Covenants, pp. 25 to 28. 

(o) Platt on Covenants, p. 36. 

(p) Platt on Covenants, p. 40. 

(< 7 ) Platt on Covenants, p. 45. 


r) Kingston v. Preston (1781) 2 Doughl. 689. 

s) Platt on Covenants, pp. 70-71. 

I) Platt on Covenants, p. 79. 

u) Platt on Covenants, p. 80. 

v ) Platt on Covenants, p. 83. 

w) Platt on Covenants, p. 90. 
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(4) If a day he appointed for payment, of money and the day comes before 
the thing for which the money is to he paid can be done, then though the agreement 
be to pay the money for the doing of the tiling, yet an action may be brought 
for the money before the thing is done, because the agreement is positive that the 
money shall be paid at the appointed time (x). 

A covenant, when it relates to an act already done, is said to be executed. 
It is executory when the performance is future. Covenants may be framed in the 
alternative, giving the covenantor the choice of doing or the covenantee the choice 
of having performed one of two or more things at election. The rule in such cases 
is that the party for whoso benefit the alternative arises, must do the first act by 
determining his election. Again, covenants are either affirmative, that something is 
already performed or eliull be performed in the future, or in the negative, that the 
party has not performed or will not perform a certain act. A negative covenant 
cannot be said to be performed until it becomes impossible to break it. On this 
ground the Courts are unwilling to construe a negative covenant as a condition 
precedent (y). 


Lease for an immoral object. — A lease of immoveable property in which the 
consideration or object is unlawful is void (c). Hence where property is knowingly 
let to a prostitute for her business, the landlord cannot recover rent (a), unless 
accrued due before knowledge (6) ; nor can the landlord sue on breaches of coven- 
ants (c) nor the tenant insist upon the statutory notice to quit (</). 


Restrictive user of premises. — Not seldom covenants are discovered in leases 
which restrain the lessee from permitting the premises to be put to particular U6es 
or trades or restraining him from doing certain acts which he would otherwise 
have a right to do. They are generally to be mot with in cases of public houses or 
in connection with a trade or business requiring a licence or adjoining houses or 
building leases. Such covenants are not usual (e) and when they have found their 
way in leases, they are known to run with the land though “ assigns ” be not 
named (/). They are of a continuing nature, being a new breach from day to day 
during the time the premises are used contrary to the covenant (^). Restrictive 
covenants restrict the enjoyment of land. When a person in possession of land 
binds himself to maintain a building or part thereof in a certain condition, he enters 
into an obligation restrictive of his full enjoyment of the land. It is not necessary 
that there should be an express negative covenant ; a negative covenant may be 
nnpliod (h). In the construction of such covenants due regard must be had to the 
business carried on at the time of the demise and the situation of the premises (t). 
Where a lease contained a covenant not to use the premises for the business of a 
butcher, bakor, tobacco or sugar-merohant or for any offensive trade without 
licence of the lessor, it was held that it was no breach of the covenant to convert 
the premises into a private lunatic asylum But the carrying on of a school for 
young ladies is a breach of the covenant not to carry on any “ trade, business or 


(*) Platt on Covenants, p. 95. 

(V) Platt on Covenants, pp. 19-21. 
z) Sec. 23, the Indian Contract Act, IX of 1872. 
(<•) Afyleton v. Campbell (1826) 2 C. & P. 347, 
N. P. ; Bani M ancharam v. Regina S/anger 

« 32 Bom. 581 ; Choga Lai v. Piyari 
31 All. 58. 

\0) Crosse v. Murray (1850) 15 L. T. O. S. 206. 

s A niih v - Whiu (1866) 35 L J- Ch - 454 - 

(<*) Rugby School { Governors ) v. Tannahill (1934) 
151 L. T. 177. 


(e) Propert v. Parker (1832) 3 My. & K. 280, 
40 E. R. 107. 

(/) Wilkinson v. Rogers (1864 ) 9 L. T. 434. 

(g) Doe d Ambler v. Woodbridge (1829) 9 B. & C. 
376, 109 E. R. 140. 

(A) Abbey v. GuUeres (1911) 55 So. Jo. 364. 

(i) GuUeridge v. Munyard (1834) as reported m 
7 C. P. 129 N. P. 

(» Dot d Wether ell v. Bird (1834) 2 Ad. & El. 
161, 111 E. R. 63. 


S. 105 


51 



802 


THE TRANSFER OF PROPERTY ACT. [CHAP. Y. 


|05 calling ” (k). So a hospital, where patients made small payments according to 
their means, was held to be a “ business ” (/). It is, however, not essential that 
there should be payment in order to constitute a business ; nor does the payment 
necessarily make that business, which without payment would not be a business (tn). 
So it is a breach of a restrictive covenant as to user to let a part of a privato dwelling- 
house for advertisement posters (n) or converting residential flats into a hotel (o). 
In construing such covenants a “screen ” of open trellis work has been held to be 
a building (p). The taking in of paying-guests to meet rents and outgoings is a 
breach of the covenant against using premises for the purpose of trade or business 
and using them otherwise than as a private dwelling-house ( q ). 


A covenant against the use of premises for noisome or offensive trades is not 
broken by depositing large quantities of lucifer matches (r). But the carrying on 
of a tannery business ( s ) or a hospital ( t ) are breaches of covenant against carrying 
on noxious trades. In the case of hospitals and homes for invalids, in order to 
onforce such a covenant, it is not necessary to shew damage or pecuniary loss. It 
is sufficient, without proving actual risk of infection, that sensible people feel a 
reasonable apprehension of risk and interference with the pleasurable enjoyment 
of their house for ordinary purposes, as distinguished from a more fanciful feeling 
of taste entertained by sensitive persons. Amongst the usual restrictive covenants, 
is a covenant not to build and to keep open to the sky unbuilt upon and unobstruct- 
ed, a stipulated strip of land ; such a covenant is deemed to have been broken by 
the erection of a boundary wall or wooden boards for advertisement purposes (m). 
Such covenants are mainly entered into for the purpose that the lessee’s elevation 
shall correspond with the adjoining houses and equity will enforce such a covenant (v). 
A covenant not to let premises as “ a motor garage and office ” is not broken by 
temporary storage of motor cars (to). The lessee of a person bound by restrictive 
covenants can be sued whether assigns are mentioned in the covenant or not (*). 
Again, structural alterations enhancing the risk of insurance would be a breach 
of a covenant restraining alteration (y). Often restrictive covenants are met with 
for the protection of adjoining premises. The word “ adjoining ” has been con- 
strued to mean not only premises in physical proximity but has also been applied 
to a range of buildings belonging to the same owner and forming a block. But if 
there be an intermediate building belonging to another owner, such a building is 
destructive of the phrase “ adjoining buildings ” ( 2 ). A restrictive covenant as 
to letting or user of property, will be construed strictly and not so as to create a 
wider obligation than is imported by actual words (a). A covenant restrained the 
lessee from doing anything which might become a nuisance to adjoining tenants 
and also from using the premises for propagandist purposes ; the lease gave a power 


(*) Kemp v. Sober (1852) 19 L. T. O. S. 308 ; 
Wtckenden v. Webster (1856) 25 L. J. Q. B. 
264, 119 E. R. 909. 

(/) Bramuell v. Lacy (1879) 10 Ch. D. 691. 

(M) Rolls v. Miller (1884) 27 Ch. D. 71. 

(n) Rubbs v. Esser (1909) 26 T. L. R. 145; 

Pocock v. Gilham (1863) C. & E. 104. 

(o) Alexander v. Mansions Proprietary, Ltd. 

(1900) 16 T. L. R. 431. 

(/>) Wood v. Cooper (1894) 3 Ch. 671. 

In ) Thom v. Madden (1925) Ch. 1847. 

(r) Hickman v. Isaacs (1861) 4 L. T. 285. 

(s) Reeves v. Greenwich Tanning Co., Ltd. (1864) 

2 Hem. & M. 54, 71 E. R. 380. 

(t) Dramwell v. Lacy (1879) 10 Ch. D. 691 ; 

Heatly v. Denham (1888) 40 Ch. D. 80. 

( u ) Pocock v. Gilham (1883) 1 Cab. & El. 104. 
(i/) Frankly v. Tuton (1821) 5 Mad. 469, 56 


E. R. 975. 

(u>) Derby Motorcab Co. v. Crompton and Evans 
Union Co., Ltd., and Guest (1915) 31 T. L. R. 
185. 

(*) Holloway Brother, Ltd. v. Hill (1902) 2 Ch. 

612, Brigg v. Thornton (1904) 1 Ch. 386. 
(>’) British Emporium Mutual Life Insurance 
Co. v. Cooper (1888) 4 T. L. R. 362. 

(*) Buckell v. King and Koral (1895) 40 So. Jo. 
50 ; Cave v. Hot sell (1912) 3 K. B. 533: 
Vale and Sons v. Moorgate Street and 
Broad Street Building, Ltd., Baker ( Albert ) 
&Co., Ltd. (1899) 80 L. T. 487 ; Darby 
Motor Car Co. v. Crompton atui Evans 
Union Bank (1913) 29 T. L. R. 673. 

(a) Briggs v. Thor, don (1904) 1 Ch. 386; Spi er 
v. Martin (1888) 14 A. C. 12 ; Spencer v. 
Bailey (1893) 69 L. T. 179. 
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of re-entry for non-payment of rent only. The plaintiff committed a breach of 
hifl covenant and also sent to British trade unions a circular inciting revolution, 
and thereupon the defendant re-onterod and locked him out. In an action for 
injunction to restrain defendants from interfering with plaintiffs’ (lessees’) occupa- 
tion of the promises, it was held that in the circumstances, the plaintiff was not 
entitled to equitable roliof and the action must be dismissed (6). Like any other 
covenant a restrictive covenant may be waived expressly or impliedly or relaxed. 
The remedy of the lessor for broach would bo damages or injunction unless there 
be a forfeiture clause. Whero the lessee who had entered into a restrictive covenant 
as to user had undor-let and the under-lessee with his consent commited a breach, 
the latter was a necessary party to the suit (c). 

Covenants running with the land. — Covenants may be sub-divided into real 
and personal, the principal difference being that the former may run with the land, 
while the latter never can. As distinguished from a real covenant, a personal* 
covenant binds the covenantor during life, and on his death his assets. It may 
also bo personal in the souse that it is to bo performed personally by the covenantor 
only (d). Real covenants aro again sub-divided into covenants which run with the 
land and those which run with the reversion. The former class of covenants bind 
the lessee and his assigns and the latter bind the lessor and his assigns, as they touch 
the reversion. As to covenants running with tho land, these are again divided into 
two groups, those which touch and concern things in ease and thus bind assigns, 
whether named or not named, and those which extend to things not in east at the 
time of the demise, in which case assigns are bound if named, unless the thing to 
ho done is merely collateral to the land and does not concern the tiling demised (e). 
A covenant is collateral which does not at all relate to the thing granted, such as to 
build a house on another man’s ground or that tho lessor will distrain for rent on 
and other than that demised. Whenever covenants tend to the support and 
maintenance of the thing demised, such as that the premises shall be quietly enjoyed 
or kept in reparation or that the party shall pay rent and shall not cut down timber, 
tioes or do waste, they aro said to bo inherent and necessarily run with the land (/) 
So do covenants implied in law (cj). No branch of tho law of transfer is so complete 
a* this. The safest way is to add “ assign ” as included in the expression cove- 
nantor. The true principle is that no covenant or condition which affects merely 
the person and which does not affect the nature, quality or value of the thing 
emised or tho mode of using or enjoying the thing demised, runs with the land (It). 
o make it run with tho land there must be privity of estato botweon tho contract- 
ing parties (i). A covenant in a lease, that tho lessor and his assigns will not erect or 
permit to be orected any building, in front of tho building lying on the land adjoin- 

mg the demised premises, touches the thing demised and, therefore, runs with the 
land ( j ). 

f foUowin 8 have bee11 held to be covenants running with the land For 

urther assurance (lc ) ; covenant to insure containing a stipulation to employ the 
moneys m rebuilding or repairing ( l ) ; not to assign, under-let or otherwise part 


(d) 

U) 

(/) 

(r) 


. 7/ Kent (1918) 34 T. L. R. 298. 

V - St * ca 'd (1866) 35 L. J. Ch. 393; 

Vi ,. bey ?-• GulUres (1911) 55 So. Jo. 364. 

‘ utt on Covenants, pp. 67, 69. 

i i7™ Case < 1583 ) 5 Co - Re P- ,6a -> 77 

p, • K * 72. 

i latt on Covenants, p. 66. 69 ; Easterly v. 

\429 SOn (1830 > 6 Bing ' 644 * 130 E - R - 
Spencer’s Case (1583) 5 Co. Rep. 16a., 77 


(A) 

(*) 

(» 

(A) 

(/) 


E. R. 72. 

Horsey Estate, Ltd. v. Steiger (1899) 2 Q B. 

flatt on Covenants, p. 461 ; Webb v. Ru^Al 
(1789) 3 T. R. 402, 100 E. R. 639 
Ktcketts v. Enfield ( Churchuardens ) (1909) 

Middlerr.ore v . Goodhall (1638) Cro. Cas. 5o3 
E r! 3094 (,82I) 5 B ‘ & «. mb 
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with possession of the demised premises without the licence of the lessor (m) ; 
covenants for title («) ; for quiet enjoyment (o) ; to erect a house or to build a wall 
on the demised premises (p) ; or for renewal of the lease ( q ) ; to repair (r) ; to pay 
rent ( 5 ) ; but not when rent is paid by way of service (t) ; nor where it relates to 
incorporeal hereditaments (u). Covenants to reside upon the demised premises 
during the demise (v), not to carry on certain specified trade ( w ). 

General principles relating to covenants. — The following principles are deducible 
from Spencer's case in which a lessee covenanted for himself, his executors and 
administrators that he, his executors, or assigns would build a brick-wall upon 
part of the land demised. It was held that if the lessee assigned his term, such a 
covenant did not bind the assignee and the following rules were laid down : — 

(1) Where a covenant extends to a thing in esse, parcel of the demise, it shall 
go with the land and bind the assignee although he be not bound by 
express words. 

(2) Where the covenant extends to a thing which is not in being at the time 
of the demise, it cannot be appurtenant to the thing and shall bind the 
covenantor, his executor and administrators and not the assignee. 

(3) If the lessee covenanted for himself and assigns to make a new wall or 
the thing demised, the assignee would be bound, for although the covenant 
extends to a thing to be newly made, yet it is to be made upon the thing 
demised and the assignee to take the benefit of it. 

(4) But if a covenant by the lessee and his assigns relates to a thing merely 
collateral to the land and does not touch or concern the thing demised, 
the assignee shall not be charged, for example, the lessee covenanting for 
himself and assigns to build a house upon the land of the lessor which is 
not parcel of the demise, the covenant shall not bind the assignee. 

(6) If a man leases personal goods and the lessee covenants for himself and 
his assigns at the end of the time to deliver the same in as good right, 
etc., such covenant is but a personal contract and does not bind the 
assignees. 

(6) If a lessee for years covenants to repair the house during the term, it 
runs with the land and binds all others in whose hands the term shall come. 


(7) The assignee of the assignee has an action on the covenant ; so the exeoutor 
of the assignee of the assignee ; so also the assignee of the executor or 
administrator of every assignee (x). 

Covenant for renewal. — This is an option granted by the lessor to the lessee 
for a further term. The lessee has upon the expiration of the term under such a 
covenant, a right to demand a lease for a further term, subject to the stipulation 
arrived at between the pax-ties, including or excepting the clause for renewal accord- 
ing to stipulation. It must express whether the right is optional or compulsory 

Case (1583) 5 Co. Rep. 16a., 77 E. R. 72. 
(j) Parker v. Webb (1693) 3 Salk. 5, 90 E. R. 939. 

(t) Keppell v. Bailey (1834) 2 My. 4 K. 517, 
39 E. R. 1042. 

(u) Windsor ( Dean attd Chapter) v. Cover (1671) 
2 Saund. 302 ; 85 E. R. 1096. 

(v) Totem v. Chaplin (1793) 2 Hy. Bl. 133, 
126 E. R. 470. 

(10) Hodson v. Coppard (1860) 29 Beav. 4, 54 
E. R. 525; Collins v. Plum (1810) 16 Ves. 
454, 33 E. R. 1057. 

( x ) Spencer’s Case (1583) 5 Co. Rep. 16a., 77 E. R. 
72. 


(m) 


;») 

, 0 ) 


Williams v. Earl (1868) 3 Q. B. 739 ; Me- 
Eacharn v. Colton (1902) A. C. 104; Gold- 
stein v. Sanders (1915) 1 Ch. 549. 
Middlemore v. Goodhall (1638) Cro. Cas. 503. 
Campbell v. Leivis (1820) 3 B. & Aid. 392, 
106 E. R. 706; Manchester Shefield Lin- 
colnshire Rly. Co. v. Anderson (1898) 
2Ch. 394. 

(6) Spencer* s Case (1583) 5 Co. Rep. 16a. # 77 
E R 72. 

to) Roe d. Bamford v. Hayley (1810) 12 East. 
464, 104 E. R. 181. 

(r) Martyb v. Clue (1852) 18 Q. B. 661 ; Spencer s 



seo. 105.] 


COVENANT FOR RENEWAL. 


805 


A covenant for renewal runs with the land (y). It is not a usual covenant. It S. 105 
also r uns with the reversion (z). In the absence of express stipulation by whom 
it is exercisable and the terms on which it is to be granted, the right rests with the 
lessee to obtain a renewal on the same terms as the original lease, excepting the 
covenant for renewal (/i). The Courts construe the covenant strictly against the 
lessee (6). A clause in a lease that at the end of the term the lessor shall at the 
request of the lessee, grant a new lease on the like terms with all covenants and 
conditions as in the present lease, would not include a covenant for renewal, so a« 
to make the lease perpetual, it being established that the words “ under the same 
rents and covenants ” or “ in the same form ” are not sufficient to include a covenant 
for renewal (c). Although a covenant by which a lessee has an option to purchase 
is void, when unlimited as to time as being repugnant to the rule against perpetui- 
ties, the option of renewul is outside the rule even though the terms of the new 
lease are not the same (d). The option for renewal is assignable in equity, though 
no mention is made of executors, administrators or assigns (e). Persons having 
a qualified interest renew only for the benefit of those who are entitled to the lease — 
a trustee holds for the benefit of his cestui que trust, an executor for the estate and 
even a stranger interfering in an estate would be likewise liable. Where a mort- 
gagee obtains a renewal, the mortgagor on redemption is entitled to the benefit of 
it (/), and in case of renewal by a mortgagor, the new lease would be for the benefit 
of the mortgagee as being a graft on the old one (</). Similarly, in cases of partners 
and those having a joint interest, the iruLividual renewing is a trustee for the 
others (h). The assignee of the lessee is entitled to enforce it ( i). Should the 
assignee of the reversion refuse to renew, the lessee may sue the original lessor or 
his assignee at his option or both at the same time (j) unless the lessee has released 
or discharged the original lessor from liability. Not only therefore, an assignee (A*), 
but even the representative of a lessee is entitled to the benefit of it (/) ; but an 
assignee of an undivided share may not maintain an action for a breach in respect 
of that share, for the renewal covenant cannot be broken up (nr). The contrary 
view based on Simpson v. Clayton (n) is erroneous. It is doubtful, where a re- 
version becomes vested in two individuals and the lessee on a refusal by them to 
renew, accepts from one a fresh lease ofa moiety, whether suchconduct would amount 
to abandonment of his right to demand a renewal of the other moiety (o). A 
mortgagee caimot claim a renewal where the renewal clause is not assigned to 
him ( p ). A covenant for renewal by a minor is void (7). On bankruptcy it passes 
from the assignee to the purchaser (r). It is usual to stipulate for what term the 
renewal shall be granted. It may be a perpetual renewal, yet if it is not expressed 
so, nor are there any general words such as ** from time to time ’ from which such 


(y) Roe d Bamford v. Hayley (1810) Vi East 464, 
104 E. R. 181. 

(*) Muller v. Trafford (1901) 1 Ch. 54. 

(а) Secretary of State for India v. Forbes (1912) 

16 C. L. J. 217. 

(б) Baynham v. Guy's Hospital (1796) 3 Yes. 

295, 30 E. R. 1019; Baton v. Lyon (1798) 
3 Yes. 690, 30 E. R. 1223. 

(c) I gulden v. May (1804) 2 New. Rep. 452. 

127 E. R. 703. 

(d) Rider v. Ford (1923) 1 Ch. 541. 

(<) Tolhursi v. Associated Portland Cement Manu- 
facturers and Imperial Portland Cement 
Co. (1903) A.C. 414. 

(/) Sec. 64, Transfor of Property Act, IN’ of 1882. 
( f ) See. 71, Transfer of Property Act, IV of 18S2. 
(A) Platt on Erases, Vol. 1, pp. 762 to 764. 

(») Hava Kishore Das v. Ufadan Mohan Das, 


A. 1. R. (1924) Cal. 346 ; Onkar Prasad v. 
Badri Das (1925) 23 Nag. L. R. 26. 

(;) Platt on Leases, Yol. 1, p.732. 

(fc) Hava Kishore v. Madan Mohan, A. I. R. 
(1924) Cal. 346. 

(J) Hvde v. Shinner (1723) 2 P. Wins. 196, 24 
E. R. 697. 

lm) Secretary of State for India v. 1 olkart Bros. 
(1928) 51 Mad. 885, 55 I. A. 423; Jogesk 
Chandra Itoy v. Ananda Chatulra Chau- 
dhury (1926) 53 Cal. 590. 

(..) (1838) 4 Bing. N. C. 758, 132 E. R. 981. 

(o) Platt on Leases, Yol. 1, p. 760. 

(6) Benov Krishrui v. Fanindra Hath Roy, 
A. I. R. (1927) Cal. 100. 

[ej) Indian Cotton Co. v. Ragunath (1931) 33 Bom. 
L. R. 111. 

(r) Buckland v. Papillon (1866) 2 Ch. App. 67. 
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S. 105 an intention can be collected, a perpetual renewal cannot be decreed (s). The 
fact of repeated renewals is not a guide that a perpetual renewal was intended (t). 
The Court leans against a perpetual renewal (u). A perpetual right of renewal is 
repugnant to a strict tenancy from year to year unless the contract shews other- 
wise (r). There is no legal presumption against a right of perpetual renewal but 
the burden of proof is on the one claiming such a right, which will not be inferred 
by equivocal expressions, fairly capable of another construction (w). The following 

phrases in a lease have been construed to confer a perpetual right of renewal : 

“ at any time when requested ” (x) ; covenant “ to renew at the end of every 11 
years ” (y) ; “ including the present covenant ” (z) ; but not the phrase “ from time 
to time renew ” (a) ; nor an agreement to pay a sum upon renewal (6) ; where the 
option is of a “ lease ” (c) ; where the renewal clause mentions the stipulations on 
which the new lease is to be granted except the clause for renewal, the lessee is 
entitled to only one renewal. On breach of covenant for renewal, the lessee is 
entitled to specific performance unless the covenant is vague ( d ). 

A lease dated 12th June 1912, for 21 years contained a proviso to determine 
the tenancy at Ihe end of the first 7 years or 14 years by either party giving to the 
other six months’ previous notice in writing, expiring at the end of 7 or 14 years, with 
a proviso for renewal if the lessee should give six months’ notice to the lessor prior 
to the expiration of the term of 2 1 years for a term of 7 years commencing on March 
25, 1931. In 1922 the freehold reversion became vested in the plaintiff. By a 
notice on 20th August, 1923, defendant gave notice to take a further lease. The 
plaintiff declined and gave notice to determine the tenancy as from 25th March 
1924. Held, that there was a blunder in the drafting of the two last clauses, for 
t he lessee by giving a notice requiring a grant of a further lease, could not prevent 
the lessor or himself from determining the lease at the end of the first 7 or 14 years 
and that the tenancy had determined (e). It is usual to provide in the renewal 
c lause that the lessee shall be entitled to the further term, if he has performed the 
several stipulations contained and on his part to be observed upto the termination 
of the tenancy, so that if he has committed any breaches of covenant, he forfeits 
his right to exercise the option (/), but not if there be no subsisting breach at the 
time of renewal, though there may have been breaches during the term ( g ). 

A covenant for renewal is not capable of being broken up. — In 1914 the res- 
pondents in whom the lease was vested, having sold a portion of 1.10 acres out of 
a total acreage of 4 . 34, the Privy Council held that upon a true construction of the 
covenant, respondents were not entitled to a renewal of the portion left with them (h). 
In the Courts below reliance was placed on Simpson v. Clayton ( i ) which, however, 
proceeded on a different ground. In a Calcutta case the Collector representing 
the Court of Wards granted a six years’ lease to one M. with a proviso for renewal. 

(s) Platt on Covenants, p. 236 ; Secretary of 
State fur India v. Forbes (1912) 16 C. L. J. 

217. 

(/) Platt on Covenants, p. 241 ; Cooke v. Booth 
(1778) 2 Cowp. 819, 98 E. R. 1380 ; A. G. 
v. St. John's Hospital, Bath (1865) 1 Ch. 

App. 92. 

(u) Bavnham v. Guy’s Hospital (1796) 3 Ve«. 

295; 30 E. R. 101. 

(v) Gray v. Spyer (1922) 2 Ch. 22. 

(«’) Swinburne v. Milburn (1884) 9 A. C. 844. 

(*) Cooper Mining Co. v. Beach (1823) 13 Beav. 

478, 51 E. R. 184. 

(y) Wynn v. Convoy Corporation (1914) 2 Ch. 

705. 

(i) Hare v. Burges (1857) 27 L. J. Cb. 86, 70 
E. R. 19. 


(а) Browne v. Tighe (1834) 2 Cl. & Fin. 396, 

5 E. R. 944. 

(б) Smyih v. N angle (1840) 7 Cl. & Fin. 405, 

7E. R. 1124. 

(c) Hyde v. Skinner (1723) 2 P. Wins. 196, 24 

E. R. 687. 

(d) Nava Kishore v. Madan Mohan, A. I. R. 

(1924) Cal. 346. 

(e) Stewart v. Massett (1924) 69 So. Jo. 72. 

(f) Greville v. Parker (1910) A. C. 335: Bastin 

v. Bidwell (1881) 18 Ch. D. 238. 

(|) Onkar Prasad v. Badri Das (1925) 23 Nag. 
L. R. 26. 

(/i) Secretary of State for India v. Volkart Bros. 
(1928) 51 Mad. 885. 

(i) (1838) 4 Bing. N. C. 758, 132 E. R. 981, 
55 I. A. 423. 
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The lease on the expiry of six years was not renewed and it was held that the heirs 
of the original lessee who continued to be in possession were not entitled to a 
renewal (j). 


Notice of intention to renew. — The option is usually exercised by notice in 
writing given to the lessee by the lessor. The time within which application for 
renewal must be made is of the essence of the contract, so that if the lessee is guilty 
of laches, he will not be entitled to renewal (A-). Even an informal notice is suffici- 
ent (/). It is usually provided that notice of intention to renew must be given 
before the end of the term. Cross laches will not be relieved in equity and so also 
in cases of wilful ignorance or avoidable accident (w). Is it necessary to demand 
a renewal and obtain a fresh lease or does further continuance in possession by the 
lessee entitle him to claim a new lease ? The question came up before the Patna 
Higli Court where it was held, that the lessee being in possession, no fresh lease was 
necessary, and he could enforce specific performance of the agreement to execute 
a fresh lease, the position of the lessee who was already in possession, being as if 
a fresh document had been executed (a). It is, however, respectfully submitted 
that the lessee should apply for a renewal unless prevented by fraud, surprise or 
ignorance not wilful, for if the lessee could have relief, it would amount to this, that 
the lessee is let loose and the lessor continues to be bound, for if the contract were 
to continue executory, the lessor will not have the benefit of that in consideration 
of which, he stipulated to grant a renewal (o). If a tenant has been guilty of gross 
laches in demanding a renewal or tendering a lease for the lessor’s execution, equity 
will not aid such lessee (/?). 

Form of covenant for renewal. — "If the tenant shall be desirous of continuing 
the tenancy hereby created for a further term of years at the expiration of the term 
hereby granted and shall on or before the day of give to the landlord 

or leave at or post to his usual or last known address in a notice in writ- 

ing of such his desire and shall pay the rent hereby reserv ed and perform the several 
stipulations herein contained and on his part to be observed up to the termination 
of the tenancy hereby created then the landlord will let the said premises to the 
tenant for the further term of years from the day of at the same 

rent as is herein reserved (or at the increased rent of Rs. and subject in all 

(other) respects to the same stipulations as are herein contained (except or including 
as the case may be) this clause for renewal ” ( 7 ). 

Usual covenants. — Parties entering into a lease usually stipulate the terms 
to be embodied in the more formal lease in the agreement for lease. Or, if desirous 
of avoiding delay, they stipulate that the lease shall contain usual covenants. 
The draftsman has no difficulty when the terms are previously settled, but when 
the terms are not settled, it gives rise to disputes and consequent litigation, for it 
often becomes the subject of controversy between the parties and their legal ad- 
visers as to what covenants could be included in the phrase “ usual covenants.” 
1 sual covenants do not mean covenants generally inserted but such as may be 
insisted upon independently of stipulations such as are incidental to the nature of 
the contract and presumably, therefore, in the contemplation of both the parties 


0) Jogesh Chandra Roy v. Annada Char an (1926) 
53 Cal. 590. 

'*) Jogesh Chandra Roy v. Annada Charan, 
, U926) 53 Cal. 590 

(h Nicholson v. Smith (1882) 22 Ch. D. 640. 

(w) Harries v. Bryant (1827) 4 Russ. 89,38 
E. R. 738. 


(n) Mohit Narayan v. Kamal Nath, A. 1. R 
(1923) Patna 236. 

( 0 ) Platt on Leases, Vol. 1 p. 758. 

( p ) Eaton v. Lyon (1798) 3 Ves. 690, 30 E. R. 

1223 ; Platt on Covenants, p. 258. 

( 9 ) Encyclopa?dia of Forms, 2nd Ed. Vol. 8 , 
p. 191. 
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to that contract ; and such as are calculated to secure the full effect of the contract (r). 
It is also expressed as “ none but fair and usual covenants ” or “ with all usual and 
reasonable covenants commonly inserted in leases of the same nature ” (s). The 
phrase “ usual covenants ” in an agreement touching a lease, may be explained by 
reference to the nature of the premises (t) and the general practice with conveyances. 
It was observed by Jesseel, M. R., that usual covenants may vary in different 
generations. The law declares what are usual covenants according to the then 
knowledge of mankind.. What is well known at one time may not be well known 
at another time, so that you cannot say that usual covenants never change (u)„ 
Cases on the subject commence with Church v. Broun (r). It must not be sup- 
posed that most of the clauses appearing in a lease are usual within the legal accept- 
ance of the term “ usual covenants.” Only those covenants are usual which find 
their way into every lease and which by common consent are essential to perfect 
the contract. The result of the authorities appears to be that where the agree- 
ment is silent and provides merely for the lease containing usual covenants or is 
an open agreement, without any reference to covenants and there are no special 
circumstances justifying the introduction of other covenants, the following are 
the only olauses which either party can insist upon, viz. : — 

Covenant by the lessee. To pay rent (to), to pay taxes except such as are 
expressly payable by the landlord (*), to keep and deliver up the premises in re- 
pair ( y ), to allow the lessor to enter and view the state of repairs, clause for re- 
entry in default of payment of rent (z), and the usual qualified covenant by the 
lessor for quiet enjoyment by the lessee (a). 


The following are usual covenants.— To insure ; not to carry on a particular 
trade without the licence of the lessor (6) ; in restraint of trade in a trading loca- 
lity (c) or against particular trades ( d ). If the premises be blown down or burnt by 
fire, the lessor shall repair and rebuild and in default the lessee shall be at liberty 
to quit the premises and be forthwith discharged from the payment of rent (e). 
Against assignment without licence of lessor is not a usual covenant (/), even 
though the subject-matter of the lease be a public house (<7). To reside on the 
premises and personally conduct the business {h), for re-entry otherwise than on 
payment of rent (i). The power of re-entry if the lessee or his assigns become 
bankrupt or make composition with his creditors (j) are not usual. To pay 
rates and taxes is usual only if they have occurred in previous cases (k). An affir- 
mative covenant to carry on a particular business is not usual (/). An agreement 
to let, with liberty to build erections necessary for carrying on the business of a glass 


(r) Wilkins v. Fry (1816) 1 Mcr. 263, 35 E. R. 
665 ; Joties v. Jones (1803) 12 Ves. 186, 
33 E. R. 71. 

(j) Platt on Covenants, pp. 430, 432. 

(!) Bennet v. Womack (1828) 7 B. & C. 627, 108 
E. R. 856. 

w) Hampshire v. Wickens (1878) 7 Ch. D. 555. 

v ) (1808) 15 Ves. 258, 33 E. R. 752. 

w ) Taylor v. Horde (1756) 1 Burr. 60. 

x) Doe d Dytnoke v. Withers (1831) 2 B. & Ad. 

896, 109 E. R. 1375. 

(y) Blakesley v. Whieldon (1841) 1 Hare. 176, 
66 E. R. 996. 

(*) Davidson Precedents in Conveyancing 3rd 
Ed., Vol. 5, Part 1, pp. 51-53. 
la) Hall v. City oj London Brewery Co. (1862) 
31 L. J. Q. B. 257. 

(/;) Properl v. Parker (1832) 3 My. & K. 280, 
40 E. R. 107. 

(c) Wilbraham v. Livesey 18 Bcav. 206, 52 E. R. 
81. 


(d) Properi v. Parker (1832) 3 My. & K. 280, 
40 E. R. 107. 

(*) Doe d Ellis and Medu'in v. Sandham (1787) 
1 T. R. 705. 99 E. R. 1332. 

if) Hampshire v. Wickens (1878) 7 Cb. D. 555; 

Bishop v. Taylor & Co. (1891) 60 L. J) 
Q. B. 556 ; De Soysa v. De Pless Pol (1912. 
A. C. 194 ; Church v. Broun (1808) 15 Ves. 
258, 33 E. R. 752. 

ig) In re Latider and Bagley's Contract (1892) 

3 Cb. 41. 

( h ) In re Latider and Bagley's Contract (1892) 
_ 3 Ch. 41. 

(») In re Lander and Bagley's Contract (1892) 
3 Ch. 41 ; Hodgkinson v. Crow (1875) 10 
Ch. 622 (case of a mining lease). 

Ij) Hyde v. Warden (1877) 3 Ex. D. 372. 

(k) Canadian Pacific Railway Co. v. Toronot 
Corporation (1905) A. C. S3. 

(0 Doe d. Bate ( Marquis ) v. Guest (1846) 15 M. 
& W. 160, 153 E. R. 804. . 
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manufactory, did not warrant that the lessee could carry on the business of a glass Ss, 1 05 a 106 
manufactory during the term. 

Usual covenants in an under-lease. — The tenant is entitled to an under-lease 
containing the usual covenants only and is not bound to accept an under-lease 
subject to unusual covenants which may be contained in the head-lease (m). 

Attornment. — This is an act of a tenant whereby he [.uts one person in the 
place of another as his landlord. The tenant who has attorned, continues to 
hold upon the same terms as he held of his former landlord («). The application 
for a new lease, payment of rent are acts of attornment. An attornment of a 
tenant to a receiver appointed to collect rents and payment of rent to him, 
oreates a tenancy by estoppel between the tenant and the receiver but not so as 
to enable the person entitled to the land to treat the tenant as his tenant and to 
distrain for rent (o). 

Specific performance of contract to lease. — .See section 27A of the Specific 
Relief Act, 1877. This section applies to contract to lease executed after the 1st 
day of April 1930. 

Distress. — The remedy by distress is open to a lessor for recovery of rent but 
there can be no distress in case of incorporeal hereditaments, as no rent issues out 
of it (p) though a demise of incorporeal hereditaments can be made. The remedy 
by distress is under the Presidency Small Causes Courts Act (q). 

Statement In a will of the nature of tenancy. — The nature of tenancy mentioned 
in a will may be regarded as a statement made in course of a transaction by which 
a certain property was bequeathed to a legatee under the will and consequently 
the statement made in the will may be taken as evidence under section 13 of the 
Indian Evidence Act (r). 

Costs. — In English Law, in the absence of a contract to the contrary, the leasee 
bears the costs of the lessor and the same rule applies to us. so that a lessor should 
not be content with stamp duty as provided in section 29 of the Stamp Act. 


Duration of certain 
leases in absence of 
written contract or 
local usage. 


106. In the absence of a contract or local law or usage 

to the contrary, a lease of immoveable 
property for agricultural or manufactur- 
ing purposes shall be deemed to be a lease 
from year to year, terminable, on the 
part of either lessor or lessee, by six months 1 notice expir- 
ing with the end of a year of the tenancy ; and a lease of 
immoveable property for any other purpose shall be deemed 
to be a lease from month to month, terminable, on the 
part of either lessor or lessee, by fifteen days’ notice expir- 
ing with the end of a month of the tenancy. 


(”>) Meltak v. Lilienfeld (1926) 1 Ch. 480; Reeve 119 E. R. 1364. 

v. Berridge (1888) 20 Q. B. D. 523; H\de (/>) Gardiner v. Williamson (1831) 2 B. & Ad. 

v. Warden (1878) 3 Ex. D. 72. 336, 109 E. R. 1108. 

( ) v - Searel1 (1828) 8 B. 6c C. 471, 108 (?) XV of 1882, Ch. 8. 

k. R. 1118. (r) Pramatha Xath v. Chanpa Dasi (1929) 56 

[ 0 ' Lvans v. Mathias (1857) 26 L. J. Q. B. 309. • Cal. 275. 
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Every notice under this section must be in writing 
signed by or on behalf of the person giving it, and either 
be sent by post to the party who is intended to be bound by 
it or be tendered or delivered personally to such party, 
or to one of his family or servants at his residence, or (if 
such tender or delivery is not practicable) affixed to a 
conspicuous part of the property. 

Changes in the section. — By section 54 of the Amending Act (a), service by 
post of a notice to quit has been made effective, so as to bind the party to whom it 
is addressed. The English Law is followed here ( t ). 

Agricultural leases. — Leases for agricultural purposes have by section 117 
been exempted from the operation of the provisions of this chapter, so that the pre- 
sumption in cases of leases for agricultural purposes would not apply merely on the 
ground that such presumption has found a place in the statute ( u ). 

Contract to the contrary. — It is open to the parties to contract themselves out 
of the provisions of this section and to make a valid contract between themselves 
as regards duration of their lease and the manner of terminating the same. Even 
the length of notice or the calendar according to which the same is to be computed, 
may be the subject-matter of contract between the parties. The calendar may be 
the Gregorian or any other which the parties may choose to adopt and the date of 
commencement of the letting need not be the first day of a month. The letting may 
be by express contract or by implication arising from conduct or dealing. The 
parties may stipulate for surrender of the premises on demand. When the term is 
fixed, the section does not apply on its determination ( v ) ; nor to a tenancy which 
commenced before the Act ( w ). 

Local custom or usage to the contrary. — The usage in many of the provinces in 
India is to give a month’s notice expiring at the end of a month of the tenancy (®). 

Recognition of tenancy. — Receipt of rents constitutes tenancy requiring to 
be determined by notice or otherwise, before such parties can be treated as tres- 
passers (y). A tenancy can be proved by documentary or oral evidence (z). 
Where on payment of nazarana the lessee is allowed to build, the lease would bo 
regarded as a building lease of a permanent tenure (zl). 

The rule in section 106. — The rule in this section prescribes how a tenancy is 
to be determined. There are two varieties recognized, the monthly and the yearly. 
The rule was strictly enforced where a landlord gave a month’s notice to a tenant, 
holding over under a manufacturing lease in spite of his admission that he was a 
monthly tenant. There was no estoppel as the facts affecting the tenancy were 
known to both parties (a). Where the Bengali calendar is used, the six months’ 
notice required should expire with the end of the Bengali year (6). Where no period 


(s) Transfer of Property Amendment Act, XX 
of 1929. 

It) See also Harihar v. Ramshashi Roy (1919) 
40 Cal. 458. 

(u) Cheekali Zamindar v. Ranasooru (1900) 23 
Mad. 318. 

tv) Bishen Sarup v. Abdul Sarnad, A. I. R. (1931) 
All. 649. 

(O') Debendra Nath v. Pashupati (1931) 35 C. 
W. N. 1047. 

(*) Bhijabhai v. Hayem (1898) 22 Bom. 754. 
(y) Sonet Koer v. Himmut Bahadoor (1874) 1 


(*) Sundar Ali v. Nur Uamud (1934) 60 C. L. J. 
225. 

(»») Gur Din v. Badri (1937) 12 Luck. 516. 

(а) Jack & Co. v. Joosab Mahomed (1924) 48 

Bom. 38. 

(б) Jamiruddin Saodagar v. Hast Mai Gani 

(1935) 62 C. L. J. 201 ; Rajendronath v. 
Bassider Ruhman (1876) 2 Cal. 146 (F. B.) : 
Debendra v. Syama Prosanna (1906) 11 
C. W. N. 1124; Gopi Nath Chongdar v 
Shaik Abdul Gafur (1905) 22 C. L. J. 190 



sec. 106.] 


NOTICE. 


811 


is specified, the inference is that the tenancy is from month to month (c). The pre- 

sumption is in favour of monthly tenancies by section 106 of the Act. It is equally 

a widespread practice to make the monthly letting coincide with the calendar month 

though an entry takes place in the middle of a calendar month (</,. The fact that 

the rent is reserved at so much a year does not conclusively shew that the tenancy is 

rom year to year (c). The tenancy is regarded as monthly and terminable on 15 

days notice (/). • But where rent is an annual one. the presumption ought to be 

drawn that the tenancy was to be annual ( 9 ). Again, where a lease of land was 

gi anted for a term of years for purposes which were neither agricultural nor 

manufacturing, ,t was held that on the expiration of the term, the lessee was a 
monthly tenant (h). 

Month and year.— Month and year shall mean a month and year reckoned 
aecordmg to the British calendar (?). 

Notice to determine a tenancy.-Sueh notice may ho given bv the lessor or the 

lessee amt it may be signed by or on behalf of the person giving it. It is not necessary 

that the person signing on behalf of the person giving it. should be empowered by a 

u y executed power-of attorney. A power-of attorney to sue in ejectment implies 

on authority to issue notice to quit (». The person entitled to the reversion is the 

proper person to give notion ( k ). Notice addressed to a tenant not as a tenant but 

as a trespasser giving six months’ time to quit, is valid (7). If a part of the land of a 

tenancy ,s excluded from the notice to quit and from the suit, and of such part the 

defendants are in possession as tenants under tho plaintiff, the plaintiff cannot 

obtam a decree in the ejectment suit (,«). Where distinct tenancies are created 

° different parts of the same promises, a notice to quit treating the tenancies 
as one would be bad. 

Dissolution of tenancy without notice.— In the following cases no notice to 

qmt is necessary under the section i.e, where the tenant is at sufferance, that is to say 

Holds over after the expiration of the notice to quit, nor where the lease expires by 

o uxion of time (n), or by any of tho other modes proscribed by section 111 of this 

ct except forfeiture. In case where tho tenancy is at will it mnv be determined by 

f e i\ery of possession by the tenant or the landlord demanding possession. A sub- 

eSSee 18 not entitled to notice. No notice is necessary where landlord accepts a 

"f! tenttUtn ° r when parties have by express agreement contracted themselves out 

© provisions of this section. So also where under section 108 (e) the lessee elects 

o a\oi t e lease. Nor is notice to quit necessary’ when the object or purpose of 
the lease is immoral (o). 

• L .? ng . th of notice.—' The notice, whether of one or six months, must not deter- 
me ie leaso in the middle of the month of the tenancy or in the middle of tho year 
e tenancy. It must expire at the ond of the month or at the end of the year, as 
ie case be, of the tenancy. This must bo strictly complied with ; for oxample, 
o cose of monthly tenancy, it is not open to the lessor or lessee to give even two 

(d Moht Ml Chatuira v. Anil Bandhu (1908) 13 
(A\ a * 513. 

30Mid.1o9 Arf<,<,r V ' R ‘""' ah Na ' d " (19 ° 7) 

{t) Sa 8i.2u" dr * V ' Jadab Chandra ( ,917 ) 44 
U) De ^'\draNath \'.SyamaProsanna (1907) 11 

( c \ cl 'lL* **24. 

cl* 4 oi ,0 ° V - SMkh (I9»7) 44 

7> i < 23°* Va V ' Sarat C,uindra ( ,905 ) 32 Cal. 

(») General Clauses Act, X of 1897, see. 3. clauses 


33 and 59. 

(;) Hodordoja v. Ajijuddin (1930) 57 Cal. 10. 
(A) Manikkam PUlai v. Rettnasami Xadar (1917) 
33 M. L. J. 684. ' 9 

(/) Ram Charati v. Hart Ckaran Guha (1908) 7 
C. L. J. 107. 

(m) boilordoja v. Ajijuddin Sarkar (1920) 57 
Cal. 10. 

(>x) Kundan Lai v. Darpchand , A. I. R. (1933) All. 
756; Mahomed F azihxzaman v. Anwar 
Husain, A. I. R. (1932) All. 314. 

(o) Rugby School (Governors) v. Tannahill (1934) 

1 5 1 L.. f. 1 77. 
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months’ notice expiring in the middle of the month of the tenancy. Where rent is 
payable monthly and no date of commencement is fixed, 15 days’ notice is sufficient 
and a notice given on the 24th of June to vacate on the 31st of July was held 
valid (p). The word “ by ” has been held to include the day named (g). A tenancy 
is deemed to have commenced on the first of a month when a tenant enters into 
occupation in the middle of a month and pays for the number of days he occupied (r). 
In case of a monthly tenancy where the tenancy expires at the end of a month, a 
notice served on the first of the month is invalid as there must be a clear one month’s 
notice. So that the last date for service would be 12 p.m. of the last day of the month 
previous to the month on which the lessee is required to quit. If a tenancy begins 
not on the first of a month but, say, the 3rd or 14th, the month of the tenancy would 
expire on the 3rd or 14th of the following month. Such cases are usually determined 
by the mode of payment of rent. A month means a period of one month reckoned 
with reference to the commencement of the lease. Section 1 10 prescribes the mode of 
computation. Where a lease commenced on the 1st of April a notice to quit pres- 
cribing the 31st day of October would be bad (s). A lease for four years commenced 
on June 1st, 1921. The tenant gave notice on February 1st, 1928, stating that 
possession would be given on March 1st. The landlord’s contention that the ten- 
ancy expired on February 29th was not upheld. Further, a term of the lease to pay 
rent on the 7th of each succeeding month was held not to be “ an express agreement 
to the contrary ” within the meaning of the section (t). 


Tendered or delivered. — The notice to quit must be tendered or delivered 
personally to the party to be bound by it or to one of his family or servants, but 
in the latter case, it should be delivered or tendered at his residence. It is not ne- 
cessary that the notice should be tendered or delivered personally by the lessor or 
his agent. In a Bombay case the notice was delivered to the tenant’s solicitors and 
the service was held to be sufficient. The presumption arose that they had authority 
to receive the notice and the question whether they actually sent it in time to the 
defendant, did not arise (u). In this case notice was dated 28th December and the 
tenant was asked to vacate on or before the 1st of February following. When notice 
is served through the post there is a presumption that it was received by the person to 
whom it was addressed. The presumption is stronger when the letter is registered [v). 
It is not rebutted but strengthened by the fact that a receipt for it is produced, 
signed on behalf of the addressee by some person other than the addressee himself (ttf). 
Section 106 recognizes service by post but does not state that the postal letter should 
be delivered or tendered personally to the party bound by it. It is sufficient that 
it is posted to such party. In tho case of joint tenants service on one is prima facie 
evidence that it has reached the other joint tenant ( x ). To give rise to this presump- 
tion, it must be addressed to all the joint tenants. Where a notice, addressed to all 
the joint tenants, was sent by registered post and an acknowledgment signed by one 
of the joint tenants was received back through the post office, was produced and pro- 
ved in Court, it was held, applying the dictum of the Judicial Committee, that the 


>p) A. P. Bagchi v. F. Morgan, A. I. R. (1937) 
All. 36. 

(</) Sheikh Nuroo v. Seth Meghraj (1937) Nag. 
214. 

(r) Ramji Lai v. Secretary of State, A. I. R. (1936) 

Oudh 306. 

(s) ShsiI Chunder v. Birendrajil (1934) 38 

C.W. N. 782. 

(/) Dinoykrishna Das v. Salsicconi (1933) 60 
Cal. 389, 59 I. A. 414. 

(u) Bhojabhai v. Hayem (18981 22 Bom. 754 ; 
Prior v. Ongley (1850) 10 C. B. 25 ; Tanham 


v. Nicholson (1872) 5 H. L. 661 ; see Gardner 
v. Ingram (18S9) 61 L. T. 729. 

(v) Gresham House Estate Co. v. Rossa Grande 
Gold Mining Co., (1870) W. N. 119 ; Indian 
Evidence Act, 1 of 1872 ; sec. 114 ; General 
Clauses Act, X of 1897, sec. 27. 

(u) Harihar Banerji v. Ram Shahsi Roy (1919) 
46 Cal. 458. 45 I. A. 222 ; Bodordoja v. 
Ajijuddin (1929) 57 Cal. 10. 

{*) Harihar Banerji v. Ram Shahsi Roy t (1919) 
46 Cal. 458, 45 I. A. 222; Bodordoja v. 
Ajijuddin (1929) 57 Cal. 10. 
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other joint tenants had been served 
local newspaper cannot take the place 
tered notice to quit, returned marked 
sufficient service (a). 


with notice (//). A mere advertisement in a 
of a notice delivered to the tenant (z). Kegis- 
" refused ” by an officer of the post office, is 


Principles to be observed in construing notices to quit.- In Harthar Banerji 
v Ram bhuhei, the Judicial Committee of the Privy Council observed that the princi- 
ples laid down by the English authorities in construing notices to quit containing 
errors honcstiy but mistakenly or inadvertently made, apply equally in India. Thev 
establish that notices to quit, though not strictly accurate or consistent in the state- 
monts embodied in thorn, may still he good and effective in law ; that the test of their 
mi ciency is not what they would moan to a stranger ignorant of all the facts and 
circumstances touching the holding to which they purport to relate, hut what they 
would mean to the tenants presumably conversant with all those facts and circum- 
stances; and further, they are to be construed not with a desire to find fault in them, 
which would render thorn defective but in accordance with the maxim "Ut ns 
magis valent quam pereates." Where inaccuracies are deliberately inserted in notices 
tor fraudulent purposes, these principles are inapplicable (6). 


C1Car dayS ‘ __lr> <iays notico required by the section means 15 clear davs. 
Vhere plaintiff served a notice on the 16th Fagan requiring the defendant to quit 
on the 30th of the same month so that the defendant had only 14 days’ clear notice 
the notice to quit was held bad (c). When a date is fixed, the tenant has time til! 
the hour of midnight to vacate (c 1). In Calcutta 15 days’ notice is enough to ter- 
mrnate a monthly tenancy (e). In the mofussil of the Bombay Presidency as also 

m the Punjab (/) 15 days’ rule is applicable. Notice is not bad because it gives two 
months instead of 15 days (<j). 

Sufficiency of notice before a Court of Appea!.-It is not right for an Appeal 

Court to go into the question of validity and sufficiency of notice, where this objec- 

ion was not taken in the written statement and the question did not form the 

subject-matter of discussion in the trial Court and was not even mentioned in the 
grounds of appeal (A). 


What notice a tenant holding an annual tenancy is entitled to.— Where the rent 
is annual and there is nothing to rebut the inference of annual tenancy, u pre- 
sumption to that effect should be drawn, and if there be no registered instrument 
as required by section 107 of the Transfer of Property Act. the case would fall 
wi ffin section 106 of that Act. And the lease not being for agricultural or ma- 
nufacturing purposes, must be deemed to be from month to month, terminable on 

e part of either lessor or lessee, by 15 days’ notice expiring with the end of a 
month of the tenancy (a). 


Expiration of notice.— The section requires in all leases that the notice must 
expire at the end of the period of the tonancy oven though there bo a clause for pay- 
ment of proportionate part of rent reserv ed for any time, less than the stipulated period 

(y) Bodcrdoja v. Ajijuddin Sarkar (1929) 57 
10 .’ Rajoni Bxbi v. Hajison Nissa 
0899) 4 C. W. N. 572; Bejoy Chand v. 

(i) fS £ f ? ann rf- A - l - R - 0925) Cal. 752. 

L) C !z^/ ial Baehraj (1883) 7 Bom. 474. 

(b) y&u V - i * ea,ka Hath (1888) 15 Cal. 681. 

' H Il\ a \ W f > Ra ' n Shashi (1919) 46 Cal. 458, 
c , A* 222. 

' Durga Charan (1901) 28 Cal. 115; 

C W N 78^ V ‘ Direndra ^ t (1934) 38 


(d) Shankar Lai v. Bobu Ram (1921) 43 All. 330 

(e) Profulla Chandra v. Nanda Lai (19351 19 

C. W. N. 1069. 

(/) Rattan Sen v. Krishna Knar, A. I. R. ( 1933 ) 
Lah . 1 3*1 . 

(f) Secretary of State for India v. Madhu Sudan 

(1932) 36 C. W. N. 918. 

(k) Bodordoja v. Ajijuddin Sarkar (1930) 57 
Cal. 10. 

(») Sheikh Akloo v. Sheikh Etttaman (1917) 44 
Cal. 403, 
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S. 106 that the tenant shall occupy (j). The Court must in each case determine what 
date is the end of the tenancy (k). In case of a monthly tenancy, it must be a notice 
expiring at the end of the periodic month from the commencement of the tenancy. 
On September 5, 1923, the tenant received by post from the landlord a notice dated 
September 1, 1923, purporting to give him “ one month’s notice to quit;” it was 
held that the notice was bad (/). In case of a yearly tenancy the date of expiration 
is the anniversary of the date of commencement (m). The rule is, however, subject 
to exception created by agreement between the parties, so that where tenancy com- 
menced on May 1, 1895, and the rent was payable quarterly “ subject to three 
months’ notice on either side at any time to terminate this agreement,” three 
months ’ notice given on 24th January 1901 to quit on 25th April was held 
good (n). 


Nature of notice.— It must be clear and unambiguous. It must not be optional. 
The addition “ or I shaU insist on double rent,” (o) “ the annual rental of the premises 
now held by you from me will be £160 payable quarterly in advance ” (p), “ on 
failure whereof I shall require you to pay me double former rent ” ( q ), does not 
vitiate the notice. On the other hand, a notice by tenant that he would not be able 
to stop over unless the rent was reduced is sufficient determination (r). An agree- 
ment for a yearly tenancy provided for six months’ notice to be given on March 1 
and September 1 in any year. On December 23, 1913, the tenants wrote to the 
landlord giving notices to quit the premises “ at the earliest possible moment.” 
Held the tenancy was validly determined at the expiration of 6 months from March 1, 
1914 (a). A notice to quit “ on the earliest day your tenancy can legally be deter- 
mined ” is bad as it throws upon the tenant the burden of resolving the questions 
of law ( t ). So also a notice to quit on or before the date is bad (u). And where a 
lease stipulated that a landlord ejecting a tenant should offer compensation for the 
lessee’s structure a notice to quit without such an offer was held bad (v). The rule 
in India with regard to construction of notices to quit containing additional 
clauses has not been uniform. The Allahabad Full Bench held that the notice was 
bad by reason of the claim to enhanced rent (w). At a later date similar notice 
receivod a different construction ( x ). Where a landlord wrote to his tenant to come 
to an agreement for increased rent the notice was held good (y). Threat to charge 
a sum in excess of ronts for damages was held good (z). A notice to quit demanding 
enhanced ront on failure to comply, renders the lessee liable unless he protests when 
the lessor’s only remedy is ejectment (a). A small error as to area of the land does 
not vitiate the notice (6). A notice, “meet us, increase the rent, and give us a legal 
writing or in default on 31st March 1892, we shall keep present two good men and 


U) 


(0 


in Doe d White v. Obey (1845) 5 L. T. 0. S. 245. 
Yk) Sheikh Sofia Ullah v. Troyluhho (1897) 2 
C W. N. 383 ; Swsil Chutidcr v. Btrendrajit 
(1934) 38 C. W. N. 782. 

Precious v. Reedie (1924) 2 K. B. 149; 
Bradley v. Atkinson (1885) 7 All. 596. 
/„i\ Dixon v. Bradford and District Railway 
Servants Coal Supply Society (1904) 1 K.B. 
444. 

Soanes v. Nicholson (1902) 1 Q. B. 157. 
Doe d Matheivs v. Jackson (1779) 1 Doug. 

K. B. 175, 99 E. R. 115. 

Aheam v. Bellman, Sedgwick v. Aheam 
(1879) 48 L. J. Q. B. 681 ; Bury v. Thomp- 
son (1895) 1 Q. B. 696; Re. Pencil and 
Bennett -Stand ford's Arbitration (1922) 2 
15 592. 

(q) Doe d Lyster v. Goldwin (1841) 10 L. J. Q. B. 
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( o ) 

(P) 


275. 

(r) Bury v. Thompson (1895) 1 Q. B. 696. 

(s) May v. Borup (1915) 1 K. B. 830. 

( t ) Phipps (P) 6* Co. ( Northampton atid Towcester 
/ , Breweries, Ltd.,) Rogers ( 1925) 1 K. B. 14. 
lu) Gardner v. Ingram (1889) 61 L. T. 729. 

(v) Shamber Chandra v. Kanai Lai, A. 1. R. 
(1936) Cal. 581. 

(«-) Bradley v. Atkinson (1885) 7 All. 596. 

(x) Shanker Lai v. Baburam (1921) 43 All. 330. 

(y) Gangadas v. Ananda Chaixdra (1908) 13 

C. W. N. 146. 

(*) Adolphe Strager v. Emma Price (1907) 12 
C. VV. N. 1059. 

(а) Mahomed Noor v. Ashiq Beg, A. I. R. (1933) 

Oudh 465. 

(б) Shama Chum v. Wooma Chum (1898) 25 Cal. 

36. 
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take full possession of the said land with all trees, etc., on that dav ” was held 
valid (c). 

Mode of service of notice.— The notice to quit, given either by lessor or lessee, 
may be served in any of tho following five ways : 

(1) By post addressed to the party who is intended to be bound by it. 

(2) Tendered or delivered (a) personally to such party or (b) one of his family 
at his residence or (c) to one of his servants at his residence, or 

(3) If such tender or delivery as in (2) be not practicable by affixing it to a 
conspicuous part of tho property. The first of the above-mentioned 
ways would include service by registered post (d). 

Sunday. — Notice given or served on Sunday is good (e). 

Business premises.— Service of notice on business premises upon person in 
charge of the business is bad. 


Death of landlord. — A tenancy at will determines by the death of the landlord 
and no notice to quit is necossary by his representative (/). 

Separate notice to representatives.— On a tenancy being sub-divided amongst 

the representatives of the original tenant separate notices addressed by the landlord 
to quit aro valid (g). 


Form of notice.— Even- notice terminating a lease, whether given by lessor 
or lessee, must be in writing. In case of a monthly tenancy the form usually adopted 
m practice is to ask the tenant to vacate on the expiration of one month from the 
termination of the current month of the tenancy. 


Vendor and purchaser. — On a contract of sale a purchaser has no right to give 
notice to quit until the conveyance is executed in his favour, but the vendor may 
give such notice. It is, however, doubtful whether after a vendor has given notice 
and the sale is completed within the last current month of the tenancy the purchaser 
can take the benefit of it. It is equally doubtful whether the purchaser can take the 
benefit of a notice given by his vendor and file a suit for ejectment. 


Ejectment suit.— No suit in ejectment will lie against a tenant unless the 
tenanoy has been determined by a proper notice to quit. Such a notice is a con- 
tion precedent to tho institution of ejectment proceedings (A). The burden of 
proving determination of tenancy is on the landlord seeking to eject the tenant (* ). 
Even where the tenant denies the title of the landlord notice is necessary (;). In 
case of several tenants in common, sendee on one is sufficient (A). A notice to quit 

J* * 0t bad owin S to error whereby lands not included in the defendant’s 
0 g are stated (/). In case of a putni lease verbal notice is sufficient (m). A tenant 


yl v - Kalu Ghela (1898) 22 Bom. J 

(<*) Subadtnt v. Durga Charan (1901) 28 ( 

nco’oi bi v - nafisouniss I. 

4 C. W. N. 572; Johoxdro Chun 
,1 v. Duarka Nath (1888) 15 Cal. 681. 
SangsUr y. Noy (1867) 16 L. T. 157. 

t* on?**" V- Udayavarma (1906) 10 M. 
J • ^01 . 

W *N ^1 34” V ' Kali Krishna 0901) 6 

Rejmdrotxath v. Bassukr (1875) 2 Cal. \< 
Vt,hu v - Dandi (1891) 15 Bom. 4( 


$ 

(f) 

(*) 


Hetnanjini v. Sri Gobinda (1902) 29 Cal 
203. 

(*') Narain Mundul v. Hookte Mahato (1874) 25 
W. R. 56. 

U) See. 111(g), Transfer of Property Act, IV 
of 1882. 

(A) Rajoni Biin v. Hafisounissa Bibi (1899) 4 
C. W. N. 572. 

(/) Shama Chum MitUr v. Wooma Chum Haidar 
(1898) 25 Cal. 36. 

(m) Shaikh Golam v. Atnjad Ali (1874) 23 W. R. 
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S8* 106- 107 who disclaims the title of his landlord cannot raise the plea of want of notice (n), 

even assuming it to be established that the defendant was the plaintiff’s 
tenant (o). In a suit for ejectment against several defendants setting up various 
titles to different parts of the land claimed, there is only one cause of action and 
not several distinct and separate causes of action (p). 

Co-lessors. — It was held in Ebrahim Pir Mahomed v. Cursetji Sorabji De 
Vitre ( q ) that though in England any joint tenant may put an end to his demise, as 
far as it operates on his own share, whether his companions join him in putting an 
end to the whole lease or not, in India the relation created by contract with several 
joint landlords continues, until there exists a new and complete volition to change it. 
So that the tenancy of the lessees cannot be put an end to except by all the lessors 
acting together (r). The rule is different in the case of trespassers (a), and also in the 
case of tenants, when khos possession is not sought for ((). But a co-sharer landlord 
who has made the other co-sharers pro forma defendants can maintain an ejeot- 
ment suit, and obtain a decree for possession to the extent of his share jointly with 
the pro forma defendants in the suit ( u ). 

Tenant vacating after irregular notice to quit. — The landlord is entitled to 
damages and not to rent for the unexpired residue of the term which has been brought 
to a premature termination. It is the duty of the landlord to let the premises and 
thus minimize the loss ( v ). 

Lessee holding over. — A lessee holding over after the expiration of a definite 
term in defiance of the authority of the lessor is not entitled to a notice to quit under 
section 106 (tv) ; otherwise notice is necessary ( x ). 

Licensee. — Is liable to be evicted without notice to quit (y). 

Insolvency. — A Court sitting in insolvency has no jurisdiction on a summary 
proceeding to make at the instance of the landlord an order for ejectment against 
the tenant. This was held under 1 1 and 12 Viet., c. 21 (z). 

Receiver. — A receiver given power to let and to recover rents has power to 
eject without obtaining permission of the Court, a monthly tenant after due notice 
to quit (a). 


107, A lease of immoveable property from year to 

year, or for any term exceeding one year, 
or reserving a yearly rent, can be made 
only by a registered instrument. 


Leases how made. 


(n) Mayan Thariyahali v. llhikatnparatnbil (191 1) 

20 M. L. J. 415 ; Kithahhinayakath Abdulla 
v. K. Moulin Kutti (1909) 17 M. L. J. 
287 ; Haidri Begam v. Nathu (1895) 17 
All. 45; Agarchand v. Rakhma Hanwanl 
(1888) 12 Bom. 678 ; Mahipat v. Lakshman 
(1900) 2 Bom. L. R. 28. 

(o) Gopalrao v. Kishor Halidas (1885) 9 Bom. 

527. 

(/>) Ishan Chunder v. Rameswar Mondol (1897) 
24 Cal. 831. 

(q) (1887) 11 Bom. 644. r 

I r ) Gopal Ram v. Dhakeswar (1908) 35 Cal. 807 
Balaji v. Gopal (1878) 3 Bom. 23; Bal 
krishna v. Moro (1896) 21 Bom. 154 
Vagha Jesing v. Manilal (1935) 37 Bom 
L. R. 249 ; Panchu Charan v. Binodt Behari 
Haidar (1935) 39 C. W. N. 246; Hanhar 
Banner il v. Ramsoshi Roy (1918) 23 C. 
W. N. 77, 45 I. A. 222; SAama Chum 


MitUr v. Wooma Chum Haider (1897) 25 
Cal. 36 ; Gopal Ram v. Dhakeshwari Prasad 
(1908) 35 Cal. 807 ; Motilal v. Chandra 
Kumar (1920) 24 C. W. N. 1064. 

Nadha Prasad v. Esuf (1880) 7 Cal. 414 ; 
Harendra Sarain v. Moran (1888) 15 Cal. 
40. 

Kamal Kumari v. Kiran Chandra (1897) 2 
C. W. N. 229. 

Jerman Gomes v. Ram Kumar (1933) 58 
C. L. J. 133. 
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Ltd.( 1923) 38 C. L. 1. 177. 

(“») Gohul Chand v. Shib Charan (1912) 9 A. L. J. 
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All other leases of immoveable property may be made 
either by a registered instrument or by oral agreement 
accompanied by delivery of possession. 

11 here a lease of immoveable property is made by a 
registered instrument , such instrument or , where there are 
more instruments than one. each such instrument shall be 
executed by both the lessor and the lessee : — 

Provided that the local Government may, with the 
previous sanction of the Governor-General in Council, 
from time to time, by notification in the local official 
Gazette, direct that leases of immoveable property, other 
than leases from year to year, or for any term exceeding 
one year, or reserving a yearly rent, or any class of such 
leases may be made by unregistered instrument or by oral 
agreement without delivery of possession. 

Changes in the section. — Paragraph .‘1 is new, having been introduced in the 
faction to set at rest the conflict of decisions on the question of execution. All 
leases made after this amendment by registered instrument must be executed by 
both the parties viz., the lessor and the lessee whether the transaction evidencing 
the lease is made by one instrument or more than one. In tho latter case each 
such instrument shall bo executed by both the lessor and the lessee. The principle 
being that as leases contained covenants both by the lessor and the lessee it was 
desirable that they should be executed by both parties. It therefore follows that 
leases by or to minora are void (6). 

Agricultural leases. — By section 1 17 of the Transfer of Property Act. agricultural 
b ases are excluded from the operation of this section. Such letting does not 
require a document. This may be oral or even by contract of parties (c). If made 
in writing they must be registered (d). 

Cantonments. — The Act applies to cantonments by virtue of section 287 of the 
Cantonments Act (e). 

Registration. — Leases may be made orally or in writing. Section 107 is 
exhaustive and leaves no room for a written but unregistered lease (/). By section 
4 of tho Transfer of Property Act section 107 has been made to form part of the 
Registration Act 1008 (<7). Section 17 clause (d) of the latter Act dealing with 
registration of leases is very nearly in tho same words as the first part of paragraph' 

1 of section 107. 

Leases exempted from registration. — Proviso to section 17 of the Registration 
Act exempts leases from the operation of sub-section (1) in any district or part of a 
district notified by the local Government of which the term does not exceed five 

(*-) Govinda Kurup v. Cliowakkaram (1931) 59 

M. 1.. J. 941; Indian CotUm Co., LUi. v. 

, . Raghunath (1931) 33 Bom. L. R. 111. 

(O A lam Mulla v. Surendra Kumar, A. I. R. 

. (1923) Cal. 432. 

'"J Mahadeo v. Sioram, A. I. R. (1926) Nag. 9; 

Al\ Hossain v. Jonabali, A. 1. R. (1936) 

62 


Cal. 770. 

(r) Kidar Walk v. Dunbar Mai, A. I. R. (1931) 
Lab. 501. 

(/) Ml. Nasi ban v. Mohammad Saved, A. I. R 
(1936) Nag. 174. 

lg) Kuchuar Lime and S/omc Co., Lid., v. Secre- 
tary of S tale for India (1936) 15 Pat. 460 
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S. 107 years and the annual rents reserved do not exceed Rs. 50 (h). The reservation of 
annual rents is not necessary to bring the document within the proviso (i). Leases 
by the Crown are outside section 107 of the Act and are exempt from registration 
under section 90 (1) (d) of the Indian Registration Act, 1908 (j). But when Govern- 
ment lands were leased by the Commissioner of a notified area to whom the lands 
were handed over by Government for administrative purposes, they were not ex- 
cluded from the operation of section 107 {k). The Madras High Court held that 
notwithstanding the Government notification issued under this proviso leases coming 
within the scope of section 107 of the Transfer of Property Act were compulsorily 
registrable. To prevent the anomaly thus created paragraph 4 was added by the 
Amending Act, VI of 1904, empowering a local Government with the previous sanc- 
tion of the Governor-General in Council, by notification in the local official Gazette, 
to direct leases other than those mentioned in paragraph 1 to be made by an un- 
registered instrument or by oral agreement without delivery of possession. 

Agreement to lease.— By section, 2 clause (7) of the Registration Act, 1908, a 
lease includes an agreement to lease. Section 17 of the same Act requires certain 
leases to be registered. Section 2, clause 7, declares that * lease ’ includes * an 
agreement to lease.’ Such agreement must be a document which affects an aotual 
demise and must be registered. But an agreement which provides that on the 
happening of a contingent event at a date intermediate, and which might be far 
distant, a lease would be granted, does not satisfy the meaning of the 
phrase “agreement for a lease” as defined by the statute, which relates to some 
document which creates a present interest in the land and as such would require 
registration (/). Prior to this decision there was considerable conflict of opinion on 
this subject between the several Courts in India. The Bombay ( m ) and Madras (n) 
High Courts held that an unregistered agreement to lease was inadmissible in 
ovidonce while the Calcutta High Court (o) took the contrary view. 

Leases under sections 106 and 107 of the Transfer of Property Act.— Those 
leases which require registration under section 107 and which for want of registra- 
tion cannot take effect, -would come within section 106 of the same Act ( p ), nor does 
section 107 prevent holding over under an invalid lease (q). 

Term of a lease— For the purpose of registration the “ term ” of a lease must be 
understood to mean the period for which the lessee is protected against dispossession 
at the will of the lessor (r). It is the space of time for which the interest is granted. 

The Hindu calendar.— The Hindu year does not correspond with the year 
reckoned according to the British calendar. So where a lease was made for one year 
from Kartuk Dadi 12 Samvat 1976 to Kartik Badi 12 Samvat 1977 corresponding to 
English dates 20th October 1919 to 7th Novembor 1920, it was held that the lease 


(A) Viramtnql v. Kasturi (1881) 4 Mad. 381 ; 
Muragesa Chetti v. Chinnathatnbi Goundan 
(1901) 24 Mad. 421 ; Ramasxvamy Ayyar 
v. Thirupathi Naik (1904) 27 Mad. 43. 

(«) Venkatarami CheUy v. Suppa PUlai (1911) 
34 Mad. 90. 

(f) Secretary of State for India v. Nistaram Annie 
Milter (1927) 0 Pat. 446. 

(A) Munshi Lai v. The Notified Area of Daraut 
(1914) 36 Cal. 176. . 

/I) Hemanta Kumar i v. Midnapore Zemindar* 
Co. (1920) 47 Cal. 485, 46 I. A. 240 ; Sanjib 
Chandra v. Saniosh (1922) 49 Cal. 507; 
Skinner v. Skinner (1929) 33 C. W. N. 
1150, 56 I. A. 363. 

(m) Pumanandai v. Dharsey (1886) 10 Bom. 101 . 


In) 

(o) 
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Narayanan v. Mutiah Servai (1912) 35 Mad. 

Sa ' a \ £*««*« v. Shyam Chand (1912) 39 
Lai. 6o3. 

Sam some^a v. Salva Sebak (1918) 23 C. W. 
N- 841 ; Arunachella Cheitiar v. Ramiah 
Natdu (1907) 30 Mail. 109 ; Sheikh Akloo 
v. Sheikh Emaman (1917) 44 Cal. 403; 

f ha n '! d . ra Chandra (1917) 

44 Cal. 214; Debctidra Nath v. Syatna 
Prosanna (1907) 11 C. W. N. 1124: 

Ahmad v. Alaudin, A. I. R. (1933) Pat. 
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was not for a term exceeding a year. With respect, this judgment does not seem to 5 . |07 
bo correct. According to the British calendar, the year would have expired on 20th 
October 1920 and so also as calculated according to section llu of the present Act. 
and although the appellant's counsel drew attention of the Court to section 3. 
clause (59) of the General Clauses Act, X of 1897, and to section 4, clause (1) of the 
same Act, the appeal was dismissed with costs (s). 

Oral lease. — A lease, which is not a lease from year to year or for any term 
exceeding one year or reserving a yearly rent, can bo made orally. Such leases are 
void if not accompanied by delivery of possession. Nor can they be proved by oral 
contract of lease (/). It has, however, been hold that an oral lease accompanied by 
delivery of possession for more than a year is valid for the first year (w). 

Lease for less than a year. — Such a lease under section 17 (d) of the Registration 
Act, 1908, does not require registration. But under section 107 of the Transfer of 
Property Act, if it is entered into in writing it must bo registered ; for paragraph 2 
of the Transfer of Property Act enacts that a lease* not included in one of the varie- 
ties mentioned in paragraph 1 should bo either made by registered instruments or 
by oral agreement accompanied by delivery of possession. 

Lease for a year. — Lease for u year, if made in writing, must be registered 
under this Act, for it is only an oral agreement for a lease accompanied by delivery 
of possession that is exempted from registration (a). 

Leases exceeding one year. — A patta for one fasli to remain in force until another 
patta is granted, is a lease for a term exceeding one year and not a lease for a year (u). 

So also a lease containing the words “ dar salnc mate" taken in connection with the 
total absence of any date for the expiry of the tenancy was construed as a lease 
for a term exceeding one year (x). All loasos for more than a year must be in writing 
and registered ( y ). 

Lease reserving annual rent. — A lease reserving a yearly rent requites registra- 
tion both under the Registration Act, section 17 (1) (d) ns also under the present 
section. Such a lease must be one which on proper construction would create 
tenancy from year to year ( 2 ). Where rent is annual and nothing to rebut the pre- 
sumption that tho tenancy was of a character corresponding thereto, the presump- 
tion ought to be drawn that tho tenancy was annual (a). A tenancy to continue 
from year to year, though terminable at the end of any year, is not ipso facto 
terminated at the end of bvery year (6). 

Lease for life. — A leuse for life of lessee is for a term exceeding one year (c). 

Indefinite term. — Where the term is determinable at the will of either part v 
no registration is necessary, oven though the rent be payable annually or in advance 
each year. Such leases are prima facie tenancies at will (d). 


(s) M (Air am v. Seth Lakhmichand, A. I. K. (192-1) 

Nag. 216. 

(1) Baliram v. Sadaram, A. I. R. (1926) Nag. 147. 
(«) Alauddin v. Azi: Ahmad, A. 1. R. (1934) 
Pat. 369: Alakhan v. A. R. A. Arumugam 
Chettyar, A. I. R. (1933) Rang. 262. 

(t) Alahhan v Arumugam Chettyar, A. I. R 

(1933) Rang. 262. 

(«’) Veukataiheltam Clietti v. Audiati (1860) 3 
Mad. 358. 

x) Dhurabhai v. Mohatilal (1917) 41 Burn. 458. 
V) Rattersby v. De Cruse (1936) 63 Cal. 31. 
(*) Ram Rachhya Singh v. Kamakhya Sarain 
(1925) 4 Pat. 139. 
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Sheikh Akloo v. Sheikh Emaman (1917) 44 
Cal. 403. 

( b ) Jamiruddin Saodagar v. Hasi Mai Gam 

(1935) 62 C. L. J. 201 ; Maloddee Xoshyo 
v. Hullubee Kant Dhur (1870) 13 \V. R. 190. 

(c) Purshotam v. Sana (1694) 18 Bom. 109. 

(</) Jagjivandas v. Sarayan (1884) 8 Bom. 493; 

Khayali v. Husain (1886) 8 All. 198; 
Khudo Dakhsh v. Shea Din (1886) 8 All 
405; Jivraj Gopal v. Atmaram ( 1890) 14 
Bom. 319 ; Ralnasabhapathi v. Venkata- 
chalam (1891) 14 Mad. 271. 
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Ss. 107=108 Lands held so long as tenant continues to pay rent or perform the service. A 

rent note which provides that the tenant may hold the land so long as he continues 
to pay the rent or perform the service is a lease of immoveable property which re- 
quires registration under section 17 of the Indian Registration Act- (e). Such a 
transaction has been regarded as a permanent lease (/). 

Option of renewal. — The existence of an option for renewal in a lease for one 
year for a further period of one year does not make registration compulsory (</). 

Effect of non-registration of documents required to be registered. — As to this 
reference may be made to section 49 of the Indian Registration Act, 1908. 

Variation of the terms of a lease. — A document which varies the amount of rent 
and the incidents of such payments, such as the date and consequences of default, 
requires registration (h). The Madras High Court has, however, taken a contrary 
view (i). The Judicial Committee of the Privy Council (j) held that an agreement 
to pay a higher rate of interest to a mortgagee by a mortgagor required registration, 
so that the view of the majority of the Courts above expressed, followed the same 
principle. 

Possession taken under an unregistered lease for a term of years.— Where 
tenant is in possession under a lease for a term of years which is not effective by 
reason of non-registration, the tenant is a tenant at will ( k ). The landlord can only 
recover for use and occupation (/). In such cases, on the tenant’s admission of 
ownership of the landlord, no proof of the relation of landlord and tenant becomes 
necessary (m). 

Liability of tenant under an unregistered lease. — Although no strict tenancy 
is created for want of registration the person in possession is nevertheless liable to 
pay reasonable compensation for use and occupation of the premises (n). 


Rights and liabilities 
of lessor and lessee. 


108, In the absence of a contract or local usage to 

the contrary, the lessor and the lessee of 
immoveable property, as against one 
another, respectively, possess the rights 
and are subject to the liabilities mentioned in the rules 
next following, or such of them as are applicable to the 
property leased : — 


A. — Rights and Liabilities of the Lessor. 

(a) The lessor is bound to disclose to the lessee any 
material defect in the property, with reference 
to its intended use, of which the former is and the 


(e) Pagi Mania v. Desai Lallubhai (1900) 2 Bom. 
L. K. 488. 

(/) Bai Sana v. Bat Hiragavri (1926) 28 Bom. 
L. R. 552. 

(if) Boyd v. Kreig (1890) 17 Cal. 548. 

(h) Parbali Charan v. Bandeali Ahcn (1936) 40 
C. \V. N. 638; Dalit Mohan v. Gopali 
Chuck Coal Co.. Ud. (1912) 39 Cal. 284, 
F. 13. ; Durga Prasad v. Rajendra (1910) 
37 Cal. 293 ; Biraj Mohince v. Kedaniath 
(1908) 35 Cal. 1010; Dal v. Copal (1916) 
14 A. L. 1. 57 ; AUar Chand v. Chandu 
Lai, A. f. R. (1929) Lah. 291. 


(») Obai v. Ramalinga (1899) 22 Mad. 217. 

()) T tha Ram v. The Deputy Commissioner of 
Bara Banks (1899) 25 Cal. 707,- 26 I. A. 
97. 

Ik) Ramchandra v. Syameswari, A. I. R. (1925) 
Cal. 1171 ; sec Chunilal v. Gopiratn (1927) 
45 C. L. J. 32. 

(/) Ramchandra v. Tama (1912) 36 Bom. 500; 
Syed Ajam v. A nanthanarayan (1912) 35 
Mad. 95. ' 

("•) Ramchandra v. Tama (1912) 36 Bom 500. 
(»■) Pursona Soonduree v. Prohlad C hander (1869) 
12 \V. R. 289. 
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latter is not aware, and which the latter could 
not with ordinary care discover : 

(b) the lessor is bound, on the lessee's request, to 
put him in possession of the property : 

(c) the lessor shall be deemed to contract with the 
lessee that, if the latter pays the rent reserved 
by the lease and performs the contracts binding 
on the lessee, he may hold the property during 
the time limited by the lease without interrup- 
tion . 

The benefit of such contract shall be annexed to and 
go with the lessee's interest as such, and may be 
enforced by every person in whom that interest 
is for the whole or any part thereof from time to 
time vested. 

B. — Rights and Liabilities of the Lessee. 

(d.) If during the continuance of the lease any acces- 
sion is made to the property, such accession 
(subject to the law relating to alluvion for the 
time being in force) shall be deemed to be com- 
prised in the lease : 

(e) if by fire, tempest or flood, or violence of an army 
or of a mob or other irresistible force, any material 
part of the property be wholly destroyed or 
rendered substantially and permanently unfit 
for the purposes for which it was let, the lease 
shall, at the option of the lessee, be void. 

Provided that, if the injury be occasioned by the 
wrongful act or default of the lessee, he shall not 
be entitled to avail himself of the benefit of this 
provision : 

(/) if the lessor neglects to make, within a reason- 
able time after notice, any repairs which he is 
bound to make to the property, the lessee may 
make the same himself, and deduct the expense 
of such repairs with interest from the rent, or 
otherwise recover it from the lessor : 
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S. 108 (< 7 ) if the lessor neglects to make any payment which 

he is bound to make, and which, if not made by 
him, is recoverable from the lessee or against 
the property, the lessee may make such payment 
himself, and deduct it with interest from the rent, 
or otherwise recover it from the lessor : 

(h) the lessee may even after the determination of the 
/ lease remove, at any time whilst he is in possession 

of the property leased but not afterwards all things 
which he has attached to the earth : provided he 
leaves the property in the state in which he 
received it : 

(i) when a lease of uncertain duration determines 
by any means except the fault of the lessee, he 
or his legal representative is entitled to all the 
crops planted or sown by the lessee and growing 
upon the property when the lease determines, 
and to free ingress and egress to gather and carry 
them : 

(j) the lessee may transfer absolutely or by way of 
mortgage or sub-lease the whole or any part of 
his interest in the property, and any transferee 
of such interest or part may again transfer it. 
The lessee shall not, by reason only of such trans- 
fer, cease to be subject to any of the liabilities 
attaching to the lease : 

nothing in this clause shall be deemed to 
authorize a tenant having an untransferable right 
of occupancy, the farmer of an estate in respect of 
which default has been made in paying revenue, or 
the lessee of an estate under the management of a 
Court of Wards, to assign his interest as such 
tenant, farmer or lessee : 

# 

(k) the lessee is bound to disclose to the lessor any 
fact as to the nature or extent of the interest 
which the lessee is about to take of which the 
lessee is, and the lessor is not aware, and which 
materially increases the value of such interest; 
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(?) the lessee is bound to pay or tender, at the pro- S. 108 
per time and place, the premium or rent to the 
lessor or his agent in this behalf. 

(m) the lessee is bound to keep, and on the deter- 
mination of the lease to restore, the property in 
as <£ood condition as it was in at the time when 

O 

he was put in possession subject only to the 
changes caused by reasonable wear and tear or 
irresistible force, and to allow the lessor and his 
agents, at all reasonable times during the term, 
to enter upon the property and inspect the con- 
dition thereof and give or leave notice of any 
defect in such condition : and, when such defect 
lias been caused by any act or default on the 
part of the lessee, his servants or agents, is bound 
to make it good within three months after such 
notice has been given or left. 

(ft) If the lessee becomes aware of any proceeding 
to recover the property or any part thereof, or 
of any encroachment made upon, or any inter- 
ference with, the lessor’s rights concerning such 
property, he is bound to give, with reasonable 
diligence, notice thereof to the lessor : 

(o) the lessee may use the property and its products 
(if any) as a person of ordinary prudence would 
use them if they were his own ; but he must not 
use, or permit another to use, the property for 
a purpose other than that for which it was leased 
or fell or sell timber, pull down or damage build- 
ings belonging to the lessor, or work mines or 
quarries not open when the lease was granted, 
or commit any other act which is destructive or 
permanently injurious thereto : 

(p) he must not, without the lessor’s consent, erect 

/ on the property any permanent structure, ex- 
cept for agricultural purposes : 

( q ) on the determination of the lease the lessee is 
bound to put the lessor into possession of the 
property. 



824 


THE TRANSFER OF PROPERTY ACT. [CHAP. Y. 


S. ! 08 


Generally. — The section deals with the rights and liabilities of the lessor and 
lessee of immoveable property. If the contract between the parties is silent in 
reference to matters dealt with in this section, the law implies a covenant to 
that effect. The covenants dealt with in the section need not be enumerated 
in the contract. They are what are known as implied covenants as opposed to 
express covenants. When the parties regulate their contract in express terms, the 
latter would exclude the application of the provisions of this section (o). The sec- 
tion also has no application when there is a local usage to the contrary. Clauses 
(a), (b) and (c) deal with the lessor’s liabilities, (d) to (j) with the lessee’s rights, and 
(k) to (q) with the lessee’s liabilities. The section does not apply to a tenancy at 
will (p). 

Clause (a). — The lessor is bound to disclose to the lessee (i) any material defect 
in the property (ii) with reference to its intended use, (iii) of which (a) the lessor is 
aware, but (b) the lessee is not aware and could not with ordinary care discover. 

Agricultural leases. — The provisions of this clause do not apply to these 
leases, (q). 

Material defect.— The lessor is under an obligation to reveal to the lessee all 
defects in the demised premises as are material that is, such as would affect the use 
to which they are to be subjected by the lessee. There is no duty to disclose defects 
which are either known to the lessee or which the lessee would with ordinary care 
discover. Unlike the duty to disclose in section 55, paragraph 1, clause (a), this 
clause does not deal with the lessor’s title nor does it render such non-disclosure frau- 
dulent as in the case of that section (r). But clause (c) which deals with quiet enjoy- 
ment covers the case of the lessor’s title. By that clause the lessor would be liable for 
non-disclosure of a defective title known to him and unknown to the lessee or which 
the latter could not with ordinary care discover. It is an absolute covenant and 
not confined to the acts of the lessor and those claiming under him. Further, when 
there is valuable consideration, a covenant for further assurance imports a covenant 
against encumbrance («). The defect in clause (a) relates to the time of commence- 
ment of the lease. For non-disclosure and concealment of defects which vitiate 
a contract of lease, see commentaries under section 55 (1) (a) under the caption 
“ misrepresentation and misdescription.” 

Defect in building. — A lessor impliedly contracts with the lessee that the pre- 
mises are fit for their intended user. So where the plaintiff hired a dwelling- 
house of the defendant, and in lighting a fire in the fire-place in one of the rooms, 
the chimney took fire, there being no vent, and the plaintiff’s furniture was des- 
troyed, it was held that the defendant was liable for the loss (/). 

English Law.— In English Law there is no implied contract between a landlord 
and tenant that a house is fit for the purposes for which it is let (u). When the 
house is in a ruinous condition, there is no implied duty to inform a proposed tenant 
that it is unfit for human habitation (v) and no action will lie against the landlord 
for such omission in the absence of express warranty or active deceit ( w ). To create 

(o) Megh Lai v. Rai Kumar (1907) 34 Cal. 358. 

( P ) Ramkishun v. Bibi Sohaila, A. I. R. (1933) 

Pat. 561. 

(q) See. 117 of the Transfer of Property Act, IV 

of 1882. 

(r) //. V. Low & Co. v. Jyoti Prasad Singh (1931) 

59 Cal. 699, 58 I. A. 392. 

(j) In rt Jones, Farrington v. Forrester (1893) 

2 Ch. 461. 

1 1 ) Radha Krishna v. W. C. O' Flaherty (1869) 

3 Beng. L. R, 277 


(u) Hart v. Windsor (1844) 12 M. & VV. 68, 152 
H. R. 1114; Sutton v. Tenngli (1844) 12 
M. & VV. 52, 152 E. R. 1108 ; see Lahhmi- 
chand Khetseyv. Iiatanbai (1927) 51 Bom. 
274. 

(i-) Keates v. Cadogan (1851) 10 C. P. 591, 138 
E. R. 234. 

(«') Saunders v. Pawin’ (1886) 2 T. L. R. 590 
C. A. ; Burstal v. Bianchi (1891) 65 L. T. 
678. 
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an express warranty no special words are necessary. It must be a collateral under- S. 1 OS 
taking forming part of the contract by agreement of the parties, express or implied* 
and must be given during the course of the dealing which relates to the bargain 
and should then enter into the bargain as part of it lx). Mere expression of opinion 
is not a warranty such as that a house was well built (y). As regards furnished 
and unfurnished houses, the law in England is that while in the latter case there 
is no implied obligation not to let the house in a defective or dangerous condi- 
tion (z), in the former such an obligation is implied at the date fixed from the com- 
mencement of the tenancy (a). In case of a partially furnished house the former 
rule applies (£>). There is, however, no implied warranty that the house shall con- 
tinue fit in case of furnished rooms nor is there any duty in the case of a man 
who has let part of his house, to give information to the lodgers that an inmate of 
the house was suffering from an infectious disease (c). It is otherwise, regards 
furnished lodgings in which case there is a warranty of fitness during the whole 
tenri (d). 

Tenant's remedies. — For breach of implied contract under clause fa), the 
tenant’s remedy is either rescission under the Specific Relief Act (e) or damages 
under the Indian Contract Act (/). 

Clause (b). — The lessor is bound on the lessee's request to put him in pos- 
session of the property. 

Agricultural leases. — These arc excluded from the provisions of this clause (>/). 

Entry by lessee. — Clause (b) imposes an obligation upon the lessor to deliver 
possession of the property leased to the lessee at the request of the latter. This 
obligation is absolute, from which the lessor is not discharged by reason of the fact 
that the lessee can take steps against the person in occupation. But if the property 
16 in possession of a third party to the know ledge of both lessor and lessee, the former 
should arrange for possession by removing the third party, even though no express 
request is made by the lessee (h). It being the lessor's duty to put the lessee in 
possession, ho (the lessee) cannot be rendered liable for not obtaining possession li). 

The lessee may be put into immediate possession or the parties may stipulate for 
possession at a future date. The lessee’s right to demand possession is not taken 
aw'ay by u stipulation in the lease not to raise objection on the ground of possession 
or dispossession. Such a stipulation would refer to dispossession after possession 
and not to the ordinary obligation of a lessor to put the lessee in possession (_/). A 
suit for rent will not lie when the lessee has not obtained possession (A-), delivery 
being a condition necessary for the maintenance of an action for rent (/). for in every 
case there is an implied contract that the lessor will give peaceful possession of the 
land leased to the lessee (m). Both under English and Indian Law, non-delivery 

(*) De LassalU v. Guildford (1901) 2 K. B. 215; , (f) IX ot 1872, see. 73; Cahr.-ln- v. Jones. (1889) 

liunn v. H arrisoti (18S6) 3 T. L. K. UK 5 1. L. R. 112. 

(V) Ket i nard v. Ashman (1894) 10 T. L. K. 213. (g> Sac 117, of the Tran>!ci ot Property Act, 

U) Lane v. Cox (1897) 1 Q. IV 415. IV ol 1882 

(«) C ollinsv. Hopkins (1923) 2 K. IV 617 (in which ( h ) A*<?r<mifj<ss<i»fi v. Vceramih (1910) 7 M. I . I. 

a person was recently suffering from 119; Bisheti Samp v. Abdul Samad % A. I K. 

pulmonary tuberculosis) ; Bird v. OreviUe ( 1931) All. 649. 

(measles) (1884) C. & K. 317 (measles); i (i) Edge v. Strafford (1831) 9 I. |. Ex. (O. 8) 

Wilson v. Finch Hatton (1877) 36 L. T. 101. 

473 (owing to defective drainage unfit for ‘ (;i Ahamadar v. Jaminiranjan (1930) 57 l al. 

habitation); Smith v. Manable (1843) II 114. 

W. & M. 5, 152 E. R. 693 ; (house infested ( k ) /. H. Bulten v. Lalit J ha (1869) 3 Bene. I. U. 

. with bugs). 119 ; Shania Prasad Chose v. Taki Mu’lik 

W Chester v. Pouell (1885) 52 L. T. 722. ( 1901 ) 5 C. W. N. 816. 

y] Sarson v. Roberts (1895) 2 Q. TV 395. (/) Hurish C bunder v. Mohincc Mohun (I8s8i 

W Count v. Goodwin (1840) 9 C. & P- 378 N. V ( 9 W. R. 582. 

1 of 1877, sec. 35; Collins v. Hopkins (1923) (m) Munee Dutt v. William Campbell 11869) II 

2 K. B. 617. \V. K 278. 
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of possession is a defence to an action for rent (n). This principle is appli- 
cable to agricultural as well as non -agricultural leases. Actual or construc- 
tive eviction of the tenant from the entire holding is a good plea in a suit for rent 
but not partial eviction. In the latter case he may repudiate the lease but if he 
does not and remains in possession of a portion, he is estopped from pleading non- 
liability for the rent of the portion in his occupation. He will be liable to pay rent 
but is entitled to damages in respect of the eviction, which he can set off in the land- 
lord’s action for rent (o). When the lessor is unable to put the lessee in possession 
of the area stipulated in the lease, he is liable to compensate the lessee by way of 
damages (p). But the mere fact of the lessee not obtaining possession of the whole is 
no justification for retaining possession even after the expiry of the term, on the plea 
that lie had not received the full benefit purported to be given to him by the lease (q). 
Possession may be actual or constructive, as to which see commentaries on section 
5*'> (1) (f). It may also be symbolical. Delivery of key is an ordinary symbol used 
to notify a change in possession of the premises to which the key gives the means 
of entrance. Possession cannot be changed solely by delivery of the key, but where 
such delivery is accompanied by an act which may amount to change in possession 
of the premises, delivery of the key is strong evidence that it was the intention of 
the parties to change possession (r). When in pursuance of an agreement for a 
lease the intended lessee has taken possession though the requisite documents have 
not been executed, the position is the same as if the document had been executed, 
provided specific performance can be obtained between the same parties in the 
same Court and at the same time as the subsequent legal question falls to be deter- 
mined («). But if a person who knows that he has no title to a particular property 
grants a lease thereof and in consequence of his defective title either fails to secure 
possession to the lessee in the first instance or fails to secure undisturbed possession, 
ho has failed to carry out the obligation imposed by this clause (f). Possession is 
deemed to be given by notice to persons in occupation requiring them to attorn and 
pay rent to the lessee («). In case where the boundaries of land to be leased are of a 
shifting character, the prospective lessee is entitled to rely upon the area stated in the 
lease and to bo put into possession of an area which approximates to that which is 
mentioned in the lease. When alteration of the land takes place after the lessee has 
been put into possession the rule would be different (v). Where a lessee having 
agreed to discharge a debt of the lessor secured on the demised land, failed to do 
so and the lessor being sued by the mortgagee, executed a usufructuary mortgage 
to other persons and discharged the debt, in a suit by the lessee to recover possession 
from the lessor and the usufructuary mortgagee, it was held that he was entitled 
to recover possession though he had not discharged the debt, as agreed in the lease. 
A lease is an executed contract ; it is a transfer of property or of an interest in pro- 
perty and all the considerations which apply to the enforcement of mere contracts 
do not necessarily apply to a transfer ; consequently the doctrine regarding mutual 
promises contained in section 39 of the Indian Contract Act has no application to 


(,i) Holgate v. Kay (1844) 1 C. & K. 341, 70 
K. R. 800; Neah v. Mackenzie (1836) 1 
M. & \V. 747, 150 E. R. 635. 

(o) Meenakshi \. Chidambaram (1912) 23 M. L. J. 

119. 

(p) Pemmaraxu v. 1 he Secretary of State for 

India (1911) 34 Mad. 108. 

(q) Nidha Sah v. Murte Dhar (1903) 25 All. 115, 

30 I. A. 54. 

(r) Ancona v. liogers (1876) 46 L. J. Q. B. 121 ; 

Guest v. Horn fray (1801) 5 Vcs. 818, 31 
E. K. 875. 


(s) Pepin liehari v. Tincouri (1911) 15 C. \V. N. 

976. 

(t) Moti Lai v. Yar Muhammad (1925) 47 All. 

63 ; Tayana v. Gurshidappa (1901) 25 Bom. 
269; Xavrang Singh v. A. J. Meik (1923) 
50 Cal. 68. 

(m) Xatesa v. I'engu (1910) 33 Mad. 102; Pent- 
marazu \. The Secretary of State for India 
(1911) 34 Mad. 108. 

(v) Raja Durga Prosad v. Rajendra Narain 
(1909) IOC. L. J. 570. 



sec. 108.] 


tenant’s remedy. 


827 


a lease. Section 35 of the Specific Relief Act did not apply, as the plea did not relate 
to any facts which vitiated the contract culminating in the lease, but to some- 
thing which happened after the grant of the lease, namely, non-payment of the debt 
mentioned in the lease («d. 


Tenant’s remedy. — When the lessor under a hnnom agreement was unable to 
give possession, it was held that the lessee could repudiate the contract and recover 
the amount advanced (a - ), or he could maintain a suit for ejectment against the party 
in possession notwithstanding the fact that at the date of the lease his lessor was 
not in possession of the property or sue for damages (i/). '1 he claim for damages 

would be governed by article 116 of the Limitation Act, 1608, and the damages 
awarded would be the amount, of profits v ith interest at 6°,, per annum which would 
have accrued to the lessee if he had been put in possession and was in enjoyment 
during the term of the lease ( 2 ). Again, a lessee for a term can eject a lessee on a 
monthly tenancy bv giving him notice to quit and thus obtain possession. .Section 
100 of the Act enacts that a transferee of any part of the lessor's interest in the 
property, is entitled to all the rights of the lessor («), and although not put in posses- 
sion, he can sue in ejectment, for the owner of an inter e$sc termini, as such an interest 
is designated by the common law, is entitled to sue in ejectment ( b ). Prior to entry 
on the land, the lessee has onlv an inter esse termini (an interest of the term). For 
want of possession an inter esse tcryyiim will not support an action for a declaration 
of title nor will it support an action on a covenant for quiet enjoyment : neither 
can the tenant maintain an action for trespass or for damages (c). But he could 
maintain an action for injury to his right (cZ). If time is of the essence and the 
lessee is not put in possession at the agreed date, lie may rescind the contract under 
para 1 of section 55 of the Indian Contract Act (e). When the lessee has under- 
taken to get possession peacefully or by suit from a third person in possession, 
the lessor must join him in a suit for possession. He is only entitled to a declara- 
tory decree (/). 

Onus. — Before enforcing payment of rent the lessor must discharge his obli- 
gation to put him in possession. He must not only prove that the tenant is in posses- 
sion but that such possession is attributable to the lease ((/). Cases are distinguish- 
able when the tenant lias paid rent or when the tenant alleges and the landlord 
denies that certain subjects of which possession has not been given, were within the 
subjects let, in which case the onus is on the tenant. 


Clause (c). — The lessor shall be deemed to contract with the lessee that (i) if 
the latter pays the rent reserved by the lease, and (ii) performs the covenants con- 
tained in the lease, (iii) he may hold the property during the lease without interrup- 
tion. 


(tr) Kandasami v. Ramasami (1919) 42 Mad. 203. 
(*) Vayalik v. Vdaya (1864) 2 Mad. H. C. 315; 
Tarachand \. Ram Gobind (1877) 4 Cal. 
778. 

(y) The Zaminder of 1 \jzianagram v. Behara 
(1902) 25 Mad. 587; Coe v. ( lay (1829) 
5 Bin". 440; Jinks v. Edwards (1856) 11 
Ex. 775 ; Drury v. Maniamara (1856) 
25 L. J. Q. B. 5. 

(*! The Zamindar of Vizianagram v. Behara 
(1902) 25 Mad. 587. 

(a) M anichram v. Ratnasami (1917) 33 M. L. J. 
684. 

b) Bhutia v. Ambo (1889) 13 Bom. 294. 

c) Wallis v. Hands (1893) 2 Ch. 75: Harrison 


v. Bltnkburn (1S64) 17 C. B. (N. S.) 678; 
Turner v. Cameron 9 s Coalbrook Steam Coal 
Co. (1850) 5 Ex. 932 * Davood Mohideen v. 
Javarama (1921) 44 Mad. 937. 

(r/) (Allard v. Cheshire Lines Committee (1884) 
32 \V. R. 943. 

( e ) Rajpal v. Municipal Committee. Arvi, A. 1. R. 
(1928) Nag. 328. 

(/) Krishna v. Subbanna, A. I. R. (1929) Mad. 
611. 

( g ) Jogesh Chandra v. Tmdad Meah (1932) 59 
Cal. 1012, 59 I. A. 29; Durga Prasad 

Singh v. Rajendra Sarayan (1913) 41 Cal. 
493, 40 I. A 223 ; Kumar Arun Chandra v. 
Bhagahan Chandra (19221 35 C. W. N. 1011. 
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Agricultural leases.— The provisions of this clause do not apply to these 
leases (^). 


Nature and incidents of section 108, clause (c). — Notwithstanding its condi- 
tional form, the clause was not intended to make the right to the benefit of the cove- 
nant for quiet enjoyment conditional on the actual payment of rent. Section 108 (b) 
does not deal with the defence of an action for rent. It enacts that the lessor is 
bound on the lessee’s request to put him in possession of the property, but does 
not say that if he does not do so, the lessee is not bound to pay the rent. There is 
constructive eviction where the landlord, without turning the tenants out of posses- 
sion, commits unlawful and wrongful acts which deprive the tenant of the beneficial 
enjoyment and use of the property. If therefore, the tenant be deprived of tl e 
thing, the obligation to pay the rent ceases. The rule of English Law, that wheie 
there has been material obstruction by the landlord of the tenant’s enjoyment as 
would be regarded as tantamount to eviction, the landlord should not be entitled 
to recover any portion of the rent, is not applicable to India. It is difficult to hold 
on principle that a landlord is not entitled to any portion of the rent, if the tenant 
remains in possession of a portion of the land let. Strictly speaking, where the tenant 
has once been let into occupation of the premises leased to him, his right in law, 
where he is deprived of possession of a part thereof, is only in damages, while he 
is liable to pay the rent (t ), unless the landlord has no title (j). 

What words and circumstances raise a covenant in law.— A contract for quid 
enjoyment will arise on the use of the words “ granted and demised ” (k). These 
words raise a covenant in law so as to give right to an action, though the lease was 
good by estoppel (/). By itself “ demise ” imports a covenant in law for quiet en- 
joyment (m). And so also from a demise by parol, the law will imply a covenant 
for quiet enjoyment (n), and on a demise of a tenement a promise of quiet enjoy- 
ment is implied (o). Similarly, with words “ agrees to let ’’ or any equivalent words 
creating the relationship of landlord and tenant (p). As to “ agree to let,” it was 
held otherwise in Baynes <(• Co. v. Lloyd <b Sons (q). In that case Kay, L. J., observed, 
‘‘The weight of authority is in favour of the view that a covenant in law is not 
implied from the mere relation of landlord and tenant but only from certain words 
used in creating the lease." This dictum was, however, not followed in later cases (r), 
where it was said that it was absolutely contrary to the decisions in Bandy v. Cart - 
uriglit (s) and Hall v. City of London Brewery Co. (t), and was not established by the 
authorities there cited in support of it and they refused to follow it. 

On the determination of the landlord’s interest the law' implies, in a 
tenancy from year to year, no such covenant for quiet enjoyment against eviction 
by titlo paramount, and so if, on the termination of the landlord’s title the superior 
landlord ejects the tenant, the latter has no right of action against his own landlord 


(A) See. 117, Transfer of Property Act, IV of 
1882. 

(i) Meenakshi v. Chidambaram (1912) 23 Mad. 

L. J. 119. 

( j ) Mali Lai v. Yar Mahommad (1925) 47 All. 

63. 

(A) Igeulden v. May (1804) 9 Vcs. 325, 32 E. R. 
628. 

(/) Style v. Hearing (1695) Cro. Jar. 73, 79 E. R. 
62. 

(»«) Line v. Stephenson (1826) 5 Bin*. N. C. 
183, 132 E. R. 1075 ; Uurnett v. Lynch 
(1826) 5 B. & C. 589, 108 E. R. 220-227. 
(«) Handy v. Carturight (1838) 8 F.xrh. 913, 
155 E. R. 1824 ; Hall v. City of Ixmdon 
Bravery Co. (1862) 2 B. & S. 737: Budd- 


Scot v. Daniel (1902) 2 K. B. 351 ; Robinson 
v. Kilvert (1889) 41 Ch. D. 96; Aldin v. 
Latimer Clark (1894) 2 Ch. 437. 

(o) Hall v. City of London Brewery Co. (1862) 
\ n. & S. 737 ; Budd -Scott v. Daniel (1902) 
, AI n 2 b-.B. 352, 121 E. R. 1245. 
ip) BuddScott v. Daniel I (1902) 2 K. B. 351 ; 
Bandy v. Cartwright (1853) 8 Ex. 913; 
Hal! v. City of London Brewery Co. (1862) 
- B. & S. 737 followed. 

(V) (1895) 2 Q. B. 610. 

(r) Budd Scott v. Daniel (1902) 2 Q. B. 351, 

, . .dlS rkk V" '• Pa * et 0908) 1 Ch. 607. 

(s) (1853) 8 Ex. 913. 

(» 0862) 2 B. & S. 737. 
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for damages for such eviction (u). So also in case of n sub-tenanev. subject to agree- 
ment with the superior landlord (r). Similarly, with an under-lease on the termina- 
tion of interest of the under-lesssor, the implied covenant for quiet enjoyment 
determines («•). 'I he case of Hart v. Windsor (?) is an authority that in this respect 

** let ” h0K the ns the word “demise” and that any other equivalent 

word would have the same effect ( y ). From the use of the word “ let ” an unlimited 
covenant at law either for quiet enjoyment or for title cannot be implied. The 
covenant for quiet enjoyment, if one could be implied, w ould be limited to the acts 
of the lessor or those claiming under him ( 2 ). In India the lessor's undertaking for 
quiet enjoyment is implied from the relationship of landlord and tenant (a). 


The covenant distinguished front warranty of fitness.- — The two ore quite dif- 
ferent from each other. The one relates to enjoyment by the lessee and the other 
appertains to the premises or rather their suitability for the purpose for which 
they are let. 


S. 108 


Is an implied covenant for quiet enjoyment absolute or qualified. — The ques- 
tion here is whether an implied contract extends to a disturbance by title para- 
mount to the lessor’s. In Platt on Covenants (6), the law is thus stated: “A 
general covenant for quiet enjoyment in earlier times was liolden to extend to tor- 
tious evictions or interruptions : but this doctrine was never freely acquiesced in ; 
and a different rule is now established, so that at present, when we speak of a cove- 
nant providing against the acts of all men, it is to be understood, of all men claiming 
by title ; for the law’ will not adjudge thut the wrongful acts of strangers are cove- 
nanted against.” And Vaughan, C.L.J., in Hayes v. Bickerstqff (c), gives many 
reasons why the lessor should not be liable for the tortious acts of strangers. In 
Haynes 6s Co. v. Lloyd d. Sons (d), the Court of Appeal observed that there was a 
conflict on the question. The only case there referred to n6 shewing that the implied 
covenant was limited, is Andrew's case (e), with regard to which it w as 6aid : “ In 

Andrew's case it was held to be limited and that upon the covenant implied from the 

word demise.’ An action would lie if the lessor himself entered upon the lessee, 
but not if a stranger entered.” 


Although not necessary for the decision of the case, Sw infen Eady, J„ in 
Markham v. Paget (/), observed : “ Baynes <£.• Co. v. Lloyd <0 Sons (</) is not an 
authority that any implied covenant is limited to the acts of the lessor, or persons 
claiming under him, but the subsequent case of Jones v. Lavington (h) did not 
decide that point, and although it only' purported to follow Baynes ck Co. v. 
Lloyd cfc Sons and notwithstanding other decisions to the contrary, it would be 
iny duty a B a Judge of first instance to follow the latest decisions of the Court 
of Appeal, and decide— if it were necessary to decide the point — that any implied 
contract did not extend to persons claiming by title paramount.** Hence prior 
to Jones v. Lavington (h) the implied contract for quiet enjoyment though 
limited in duration to the lessor’s estate, extended to a lawful interruption by 
title paramount during the continuance of that estate. The qualified form of the 


00 

(V) 

Or) 

'*) 

(y) 

<*) 

(a) 


Scwattt v. Locket (1889) 61 L. T. 719. 
Hoare v. Chambers (1895) II T. L. R. 185. 
MessetU v. Reynolds (1846) 3 C. B. 194, 136 
E. R. 78. 

(1844) M. & \V. 68, 152 F.. R. 1114. 

Mestyn v. I Vest Mestvn Coal and Iron Co. 
, ( 1876) 1 C. P. D. 145. 

Jones v Lavington (1903) 1 Q. B. 253. 

Ham Chandra C hatter ji v. Pramatha Nath 


ChaUerjee (1922) 35 C. W. N. 146 
(6) P. 313. 

(c) (1669) Vaugh. 118, 122. 

(d) (1895) 1 Q. B. 820, 826. 

( e ) Leon, 104. 

(/) (1908) 1 Ch. 697. 

(K> (1895) 1 Q. B. 820. 

(A) (1903) 1 K. B. 253. 
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covenant in India covers the case of an interruption by the superior landlord 
or other person claiming by title paramount but not a disturbance by person 
having no lawful title or right of entry (i). 


Express covenant for quiet enjoyment. — This covenant, which is usually found 
at the end of a lease, is worded as follows : — “ The landlord covenants with the 

tenant that if the tenant shall pay the rents hereby reserved and perform his cove- 
nants and stipulations therein contained, he shall peaoeably and quietly hold and 
enjoy the demised premises during the term without any interruption by the land- 
lord or any person lawfully claiming under or in trust for him” (;). However 
worded such a covenant may be, if the lessor is evicted by title paramount or any 
other interruption is caused to his enjoyment, subsequent to the lease, it cannot be 
said to have been caused by the lessor or by any person or persons claiming by or 
under him and there would be no breach of the covenant ( k ). The same principle 
would apply if the lessor is ejected by the superior landlord for non-payment of rent or 
other breach of any covenant in the head-lease (/) ; or where there is a distress by the 
Collector of land taxes against the lessor (m) ; or against the unlawful acts of third 
persons having no title (n ), even though the covenant contained the words “ or by 
any person or persons whomsoever.” It is, however, otherwise where the covenant 
names an individual or individuals against whose interruption the covenantor 
binds himself. In order to enable the lessee to take the benefit of this covenant, 
there must be some physical interference with the enjoyment of the domised pre- 
mises (o). All breaches by the lessor and disturbances by him are included. There- 
fore, if a lessor covenants that lie will not interrupt the lessee in the enjoyment of a 
close, the erection by him of a gate on a necessary way leading to it so as to intercept, 
is a breach of the covenant although the lessor had a legal right to erect the gate 
there, but for his covenant ( p ). So if a lessor of a mine excavates a stone quariy 
over it in such a manner, as thereby to intercept the lessee in his occupation of the 
mine, that is a breach of the covenant for quiet enjoyment whether the lessor had a 
legal right to excavate the quarry or not ( q ). A covenant for quiet enjoyment is 
not a covenant for indemnity and only extends to interruptions w hich might have 
been foreseen when the lease was granted (r). 


” Any person claiming under the lessor.”— According to a dictum of Lord Esher 
in Sanderson v. Mayor of Berwick -on-Tueed (s), these words mean a person claiming 
under him (i.e., the lessor) the right to do the acts which caused the interruption. 
This limit w-as approved in a later case (f). 

Lawfully.” The word (i) * * * * * * * * * 11 lawfully” usually occurs in this covenant, but its 
omission is of no importance (u). 


“ Paying and performing.” — In the covenant for quiet enjoyment these words 
frequently occur. They howevor, do not make “ paying and performing ” a con- 
dition precedent to the quiet enjoyment, so that if the lessee did not pay and 


(i) Naorang Singh v. Meik (1923) 50 Cal. 08; 

Ramchandra Chalterji v. Pramatha Nath 

Chetterji (1922) 35 C. L. J. 146; Tayawa 

v. Gurshidappa (1901) 25 Bom. 269; Moli 

Lai v. Yar Muhammad (1925) 47 All. 63. 

(j) Encyclopaxlia of Forms, 2nd Ed., Vol. 8, 

p. 195. 

(h) Line v. Stephenson (1838) 7 Scott, 69 ; see 
Banka Behari v. Madan Mohan (1921) 
20C.W. N. 143. 

(/) Kelley v. Rodgers (1892) 1 y. B. 910. 

(»i) Stanley v. Hayes (1842) 3 Q. B. 105. 

(.i) Dudley v. Folliott (1700) 3 T. R. 584; 1 


Revised Report 772 ; Young v. Raincook, 
(1848) 18 L. J. C. P. 193. 

(o) Browne v. Flower (1911) 1 Ch. 219 ; Malania 
v. National Provincial Bank, Ltd. (1936) 
154 L. T. 103. 

(P) Andrews v. Paradise (1724) 8 Mod. 318. 
(<1) Shaw v. S teuton (1858) 27 L. J. Ex. 253. 

(r) Harrison Aninslie & Co. v. Muncaster (1891) 

2 Q. B. 680. 

(s) (1884) 13 Q. B. D. 547. 

(<) Williams v. Gabriel (1906) 1 K. B. 155. 

(«) Williams v. Gabriel (1906) 1 K. B. 155. 
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perform, the lessor cannot be heard to say that he was not obliged to make good 
his covenant for quiet enjoyment (v). 

“ Peaceably and quietly.** — This phrase which is found in a covenant for quiet 
enjoyment means without interference, without interruption of the possession (t/* ). 
Interference must be physical, that is to say, disturbance of the lessee’s possession 
is the essence of the breach, so that a person having only an inter esse termini cannot 
maintain an action on a covenant for quiet enjoyment (a-). It is sufficient that 
there is a substantial interference by the acts of the lessor or those claiming under 
him with the lessee’s lawful enjoyment, although neither title of the landlord nor 
the possession of the land be otherwise affected (»/). “ Quietly ” does not mean 

undisturbed by noise. The word has nothing to do with noise. The covenant is 
a covenant for freedom from disturbance ( 2 ). To constitute such a breach theie 
must be physical interference with the enjoyment of the demised premises, for a 
mere interference with comfort by the creation of personal annoyance or mere 
invasion of privacy is not enough (a). There must be substantial physical inter- 
ference with the enjoyment (b). But acts which do not amount to a direct inter- 
ference of the demised land do not constitute a breach of this covenant ( c ). The 
covenant is not restricted to an active disturbance of the enjoyment but even an 
omission which is a breach of a duty by the lessor resulting in damages, would give 
a cause of action on the covenant (d), for an act of omission may be tantamount to 
an act of commission (r). But where the lessor covenants from the time of granting 
the lease that the lessee’s enjoyment shall not be obstructed by any act of the lessor 
or any one claiming under him, such a covenant is prospective and w ill not apply* 
to acts done prior to the demise. A covenant for quiet enjoyment does not enlarge 
the grant (/). 


Purchase of adjoining property after date of lease. — The covenant for quiet 
enjoyment does not apply to an act done upon other land which only indirectly 
affects the enjoyment of the demised land and so, where a lessor under a lease of 
1807 convoyed the reversion, subject to the lease to the defendants in 1808 and the 
latter in 1000 purchased from a stranger the house adjoining the demised premises, 
pulled it down and erected on the site a new building of a height which caused the 
plaintiff’s chimneys to smoke so as to affect materially the enjoyment of one room, 
it was held that the defendant was not liable inasmuch as, at the date of the demise, 
the lessor had no interest in the adjoining premises (y). 


Bond of covenant sued against the lessor, the lessor is relieved in equity. — The 
plaintiff (lessor) let the defendant (lessee) a lease at £8 per annum rent, and to enter 
upon default of payment of tho rent in twenty* days the plaintiff gives a bond for 
the defendant’s quiet enjoyment of the premises, and performing of the covenants ; 
the defendant fails in the payment of the rent ; the plaintiff enters and the defendant 
sues on the bond and gets judgment, and takes the plaintiff’s surety in execution 


(c) Hayes v. Pickerstaff (167S» 1 Freeman 195. 
89 F.. R. 138. 

(a>) Jenkins v. Jackson (1888) 40 Ch. D. 71 
(*) Wallis v. Hands (1893) 2 Ch. 75. 

(y) Sanderson v. Bene it k upon Tweed Corporation 
(1884) 13 Q. B. D. 547 ; Robinson v. Kilvert 
(1889) 41 Ch. I). 88; Harrison A inslie & 
Co. v. Muncaster (1891) 2 0. B. 880; 
Williams v. Gabriel (1906) 1 K. B. 155. 

(«) Hutson v. Cripps (1896) 1 Ch. 265; Jaeger 
v. Mansions Consolidated (1903) 87 L. T. 
690. 

(a) Browne v. Flower (1911) 1 Ch. 209. 

(b) Tebb v. Cave (1900) 1 Ch. 642. 


(c) Harmer v. Jumbill {Siberia) Tin Areas, l td. 

(1921) 1 Ch. 200; Davis v. Totcn Properties 
Investment Corporation (1903) 1 Ch. 799 

(d) Booth v. Thomas (1926) 1 Ch. 397 ; Cohen v. 

Tannar (1900) 2 Q. B. 609. 

(<r) Anderson v. Oppenheimer (1880) 5 O. B. 1) 
602. 

(f) Potts v. Smith (1868) L. R. 6 Ex. 311 ; Leech 

v. Schweder (1874) 9 Ch. 463; Davis v. 
Town Properties Investment Corporation 
Ltd. (1903) 1 Ch. 797. 

(g) Davis v. Town Properties Investment Corpora- 

tion, Ltd. (1903) 1 Ch. 797. 
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S. 108 who pays the defendant £21. The Court ordered the defendant to repay the said 
£21 to the plaintiff (h). In other words, re-entry for rent is not a breach of covenant 

for cpiiet enjoyment. 

Authority given before lease. — Where an act is committed by some person 
authorized by the prior authority of the lessor to do it and that has diminished the 
tenant’s enjoyment of the premises, it is an act for which the lessor is responsible, 
he having conferred the authority to do it, and the act was done during the 
enjoyment of the lessee (?’). 

Premises let in floors. — Plaintiff was one of several tenants of flats, the ground 
floor and basement having been leased to him, containing a covenant that the 
plaintiff might “ peaceably hold and enjoy the demised premises during the term, 
without any interruption by the defendant.” The different floors were supplied 
with water from a cistern on the top of the house and the water was distributed 
hv a main-pipe connected with the cistern. A branch service pipe burst and 
overflowed the basement, injuring the plaintiff’s goods. It was held that there 
was no breach of covenant for quiet enjoyment as the branch was found to be 
reasonable fit and proper for the purpose for which it had been fixed and the 
defendant had not been guilty of any negligence in keeping and maintaining 
it (j). Here the covenant was considered to be prospective in its operation, as the 
only act done by the defendant was before the lease was granted to plaintiff. 

Participation. — In order to render the lessor liable for breach of a covenant 
for quiet enjoyment on the ground of nuisance by another tenant of the same lessor, 
there must be an active participation on his part. A common lessor cannot be 
called upon by one of his tenants to use for the benefit of that tenant, all the powers 
he may have under agreements with other persons (k). 


Exclusion of implied covenant by express covenant. — When in a deed you find 
an express covenant dealing with a particular matter as to the demised premises, 
there is no room for an implied covenant covering the same ground or any part of 
it. That is very old law. Then it is said that if an express covenant does not go 
far enough, you can fall back upon the implied covenant, from the word “ grant ” 
or the word “demise.” That proposition would be contrary to the law which 
has been perfectly established for more than half a century (/). Holder brought 
an action of covenant against Taylor, and declared a lease for years made by the 
defendant by the word (demise) which imports a covenant : and then shews, that 
at the time of the lease made, the lessor was not seised of the land, but a stranger, 
and so the covenant in law broken. The whole Court was of opinion that an action 
did lie ; for the breach of the covenant was, in that the lessor had taken upon him 
to demise that, which he could not ; for the word (demise) imports a power of letting, 
ns (dedi) a power of giving ; that it was not reasonable to force the lessee to enter 
upon the land, and so to commit a trespass but if it. were an express covenant for 
quiet enjoying, then perhaps it were otherwise (m). So far as the covenant is 


(k) Pope v. Day (1636) 1 Chan. Rep. 95, 21 E.R. 
518. 

(») Andrews v. Paradise (1724) 8 Mod. 318 , 
88 E. R. 228; Shaw v. Stenton (1858) 2 
H. & N. 858, 157 E. R. 353; Calvert v. 
Sebright (1852) 15 Bcav. 156, 51 E. R. 496. 
(j) Anderson v. Oppmheimer (1880) 5 Q. B. D. 


602. 

( k ) Malty v. Eichhols (1916) 2 Q. B. 308 ; Jaeger 

v. Mansions Consolidated (1903) 87 L. T. 
690 followed. 

(l) Malty v. Eichhol: (1916) 2 Q. B. 308. 

(m) Holder v. Taylor (1614) Hobart 12, 80 E. R. 

163 . 
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personal or collateral, it does not run with the land(n). On a purchase, the pur- 
chaser covenanted with the vendor that he and his assigns would not permit 
the sale of beer on the premises. The purchaser afterwards demised a part of the 
building for 21 years. The lessee for himself and his assigns covenanted not to 
carry on certain trades (that of beer not being one), the purchaser giving an express 
covenant for quiet enjoyment. The lease was assigned to the plaintiff and he with- 
out notice of the covenant entered into by the purchaser with the vendor, fitted 
up the promises with a beer-shop, upon which the vendor obtained an injunction 
restraining the plaintiff from carrying on the beer business. The plaintiff then 
brought an action against the purchaser for breach of the express or implied 
covenant in the deed of demise. It was held that the express covenant for quiet 
enjoyment excluded any implied covenant. The covenant for quiet enjoyment 
whether with or without a partially restrictive covenant, has, therefore, been re- 
garded as a covenant to secure title and possession, and not to guarantee to the 
lessee that he may lawfully use the land for any purpose not mentioned in the res- 
triction (o). The proceeeding of a Court of Chancery or a Court of Common Law 
interfering with the title and possession of the land is a breach of the covenant for 
quiet enjoyment (p). On the other hand, such a proceeding of interfering only 
with a particular mode of enjoyment of the land or part of it, but not with the title 
or possession, is not a breach (q). If there is an express covenant either for title 
or for quiet enjoyment, then there is no implied covenant at all (r). Where lessors 
are mortgagor and mortgagee, and the express covenant is given by the mortgagor 
only, no covenant by both for quiet enjoyment can be implied (s). 

Agreement for lease. — Where there is an agreement for a lease only, unless 
there bo some words, of present demise, the instrument does not amount to a lease. 
In such a case the demise only being contracted for and not one executed, there is 
no implied covenant for quiet enjoyment and the lessee cannot claim to recover 06 
for the breach of an implied promise for quiet enjoyment (/). 


Nature of covenant. — A covenant for quiet enjoyment runs with the land and 
binds the assignee. Where A being possessed of certain premises for a term assigned 
part of them to B for the residue of the term, with a covenant for quiet enjoyment, 
and the latter assigned them over to C who was evicted by J. S., the lessor of A, 
for a breach of covenant committed by A previous to the assignment to B, it was 
held that C might maintain an action against A upon the covenant for quiet enjoy- 
ment as there was privity of estate between A and C (m). 


Payment of rent. — A clause in a lease, that if the lessee pays the rent reserved 
by the lease and performs the contract binding on the lessee, lie may hold theproperty 
during the time limited by the lease without interruption, is not a condition but o 
covenant (i>), and the payment of rent is not a condition precedent to the 


(») Davis v. Town Properties Investment Corpora- 
tion, Ltd. (1903) 1 Ch. 797. 

(o) Dennett v. Atherton (1872) 7 Q. B. 316 ; 
spencer v. Marriott (1823) 1 B. & C. 457 
affirmed ; Syed Mukhtar v. Rani Sunder 
(1913) 47 C. W. N. 960. 

(/>) Cat thorp v. Heylon (1693) 2 Mod. 54 ; Hunt 
v. Danvers (1680) T. Raym. 370. 

(?) Morgan v. Hunt (1690) 2 Vent. 213, 86 E. R. 
400. 

Mostyn v. West Mostyn Coal and Iron Co. 
(1876) 1 C. P. D. 145 ; Line v. Steienson 
(1838) 5 Bing. N. C. 183, 132 E. R. 1075; 


Clayton v. Leech (1889) 41 Ch. D. 103. 

(s) Smith v. Pocklington (1831) 1 Cr. & J. 445, 
148 E. R. 1497. 

(/) Brashier v. Jackson (1840) 6 M. & \V. 549, 
151 E. R. 530 . B. & Aid. 106 E. R. 706. 
(u) Campbell v. Lewis (1820) 3 B. & A. 392 , 106 
E. R. 706; Booth v. Thomas (1926) 1 Cb. 
397 ; Manchester, Sheffield and Lanciishire 
Rly. Co. v. Anderson (1898) 2 Ch_ 394 ; 
Kunhammad v. Etakarati Amtnad, A. 1 R 
(1929) Mad. 195. 

tv) Hays v. Bickersiaff (1675) 11 Freom. K. B 
194 . 86 E. R. 926. 
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performance of the covenant for quiet enjoyment. The covenant for quiet 
enjoyment and the covenant to pay rent are independent covenants (w). 

Entry not necessary. — It is sufficient breach of a covenant for quiet enjoyment 
to shew good title in another without alleging an entry by the plaintiff (lessee) and 
an eviction (x). 

Acts done under the statutory powers. — When the act complained of is done 
under statutory power, it does not matter when and how the plaintiff’s right arose. 
It is a case for compensation and not for action ( y ). 

Knowledge of circumstances at the time of demise. — No claim can be made on 
the ground of a breach of covenant for quiet enjoyment, when the lease is taken 
with the full knowledge of the circumstances existing at the time of the demise, in 
which case either the act is not a breach of the covenant for quiet enjoyment or the 
lease does not express the intention of the parties in that respect and ought to be 
reformed (z). 

No presumption by mere letting. — Implied obligations as to the quiet enjoyment 
in a contract must be governed by the common intention of the parties. The fact 
that one lets and the other hires does not create any presumption in favour of either 
in construing an express covenant. Nor ought it to create a presumption in cons- 
truing the implied obligations arising out of the contract. When it is a question 
of what is implied from the contract the purpose or purposes to which both parties 
intended the land to be put, should be ascertained and having discovered that, 
both should be held to all that was implied in this common intention (a). 

Breach of covenant for quiet enjoyment may be an act of commission as well 
as of omission. — An owner of land through which ran a natural stream, enolosed 
the stream in a culvert and granted a lease for 99 years of the adjoining part through 
which the culvert did not run. The stream broke through the culvert and caused 
damage. The plaintiff was lessee, the defendant lessor. Held the covenant was 
not confined to active disturbance of enjoyment and the omission to keep the culvert 
in repair was a breach of the contract (6) Entry by one claiming title and lawful 
right under the covenantor is a breach of a covenant “ for quiet enjoyment free 
from all lawful interruption ” (c). Disturbance of a way of necessity (d) or setting 
up a gate, across a necessary way for the enjoyment of a close is a breach of covenant 
for quiet enjoyment (e). Where the act done, though it does not affect title or 
possession, is a substantial physical interference with the enjoyment, it is a breach 
of the covenant (/). 

Acts which have been held not to be breaches of covenant. — There is not a breach 
of covenant for quiet enjoyment where the act complained of is that of the superior 
landlord, and notof the sub-lessor or any person claiming by, through or under him (</); 


/ 



W 

(y) 

(*) 

(«) 


Dawson v. Dyer (1833) 5 B. & Ad. 584 , 
110 E. R. 906; Edge v. Doileau (1885) 16 
Q. B. D. 1 17 ; Meeiuikshi v. Chidambaram 
(1912) 23 Mad. L. J. 119; Bastin v. Bidwell 
(1881) 18 Ch. D. 238 ; Slanbury v. Plymouth 
Dorks Waterworks Co. (1887) 3 T. L. R. 
328 C. A. 

Cloake v. llooper (1673) 1 Freeman 122, 89 
E. R. 90. 

Cessford v. Dover Harbour Board (1898) 42 
So. Jo. 451 ; Newby v. Sharpe (1878) 8 
Ch. D. 39. 

Cessford v. Dover Harbour Board (1898) 42 
So. Jo. 451. 

Lyttletoit Times Co., Ltd. v. Warness, Ltd. 
(1907) A. C. 476. 


lb) Booth v. Thomas (1926) 1 Ch. 397. 

(c) Cross v. Young (1685) 2 Show K. B. 425, 

89 E. R. 1021. 

(d) Morris v. Edgington (1810) 3 Taunt. 24, 

128 E. R. 10. 

(«) Andrews v. Paradise (1724) 8 Mod. 318, 88 
E. R. 228. 

(/) Tebb v. Cave (1900) 1 Ch. 642 doubted by 
Romcr, L. J. in Davis v. Town Properties 
Investment Corporation, Ltd. (1903) 1 Ch. 
797 ; the act complained of must bo a direct 
interference. 

(g) Spencer v. Marriott (1823) 1 B. 8c C. 457 , 
107 E. R. 170; Kelly v. Rogers (1892) 1 
Q. B. 910 ; Dennett v. Atkelton (1872) 7 
Q. B 316. 
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or where there is an entry adverse to the lessor, for instance where a Collector 

y ^ \ <hs 1 ess f r arrears of tax at the time of the demise, 

as it cannot be said to be an entry by, from or under the lessor ( h ); or where 
neither possession nor title to the land be otherwise affected (i) ; or where the a«-t 
complained of was done prior to the granting of the lease (j). Interference with the 
comfort of persons using the demised premises by the creation of a personal annoy- 
ance such as might arise from noise, invasion of privacy or otherwise is not enough (£), 
nor is a temporary infiingement (/) or interference with the access of light and 
air (w), or forbidding a tenant from paying rent (n) ; nor does the covenant protect 
against disturbance by trespassersor persons havingno lawful title or right of entry(o). 

Damages for breach of covenant for quiet enjoyment. — On a breach of covenant 
for quiet enjoyment, the lessee is entitled to claim damages from his lessor. The 
measure of damages is usually the value of the loss occasioned by the breach, be- 
sides the premium, if any, paid, and the costs of preparing the void lease. Thus 
where the lessor being only a tenant for life with power to grant lease in possession 
and not in reversion, granted a lease which determined on the death of the lessor, 
the lessee was held entitled, on obtaining a fresh lease from the reversioners, to 
damages, being substantially the difference in value of the term professed to be 
granted and that which he obtained from the reversioners (/>). The lessee is also 
entitled to the value of the term, the costs of defending collateral actions and action 
in ejectment as also the sum recovered by the remainderman, being mesne profits («/). 
Interest on damages is also awarded (r). But he cannot claim abatement of rent ($). 
But nominal damages only will be awarded where infringement of the lessee's 
rights was temporary, nor would injunction be granted in such a case (f). So also 
where evidence showed that there was a disturbance to enjoyment but no eviction (u ). 
And so where a lease was granted to enure for a term beyond the lessor’s term and 
the superior landlord gave notice to quit, which expired prior to the date of the lease 
and subsequently the lessee entered into a direct lease with the landlord but at a 
lower rent, the Court awarded nominal damages («?). 

Extent of implied contract for quiet enjoyment. — This was considered by Swim 
fen Eady, J., in Markham v. Paget (u;), when on a review of the authorities from 
Hart v. Windsor (x) to Jones v. Lavington (g), the following propositions were 
deduced : — 

(1) That a lessor cannot derogate from his grant ( 2 ); 

(2) That a lessee was entitled to recover on the footing that a tenancy agree- 
ment imported an implied contract for quiet enjoyment, from the use of 


(h) Stanley v. Hayes (18-12) 3 Q. B. 105 , 114 
E. It. 447. 

(0 Sanderson v. Berwickupon Tweed Corporation 
(1884) 13 Q. B. D 547 ; Manchester Che field 
and Lincolnshire Rly. Co. v. Anderson 
(1898) 2 Ch. 394. 

0) Anderson v. Oppenheimer (1880) 5 Q. B. D. 
802. 

(*) Browne v. Flower (1911) 1 Ch. 219. 

(!) Leader v. Moody (1875) L. R.20, Eq. 145. 
(*») Potts v. Smith (1868) L. It. 6 Eq. 311, 
Robson v. Palace, Chambers Westminster 
Co., Ltd. (1897) 14 T. L. It. 56. 

(»») WtUhcot Linesey v. Nine (1612) 1 Brown 81 , 
123 E. R. 679. 

(o) Nasrang Singh v. Meik (1923) 50 Cal. 68; 
Vday v. Katyani (1922) 49 Cal. 948; 
Tayawa v. Curshidappa (1901) 25 Bom. 
269. 

IP) Lock v. Furze (1866) 15 L. T. 161. 


(?) Williams v. Burrell (1845) I C. B. 402, 135 
E. It. 596 ; Morse v. Tucker (1846) 5 Han- 
79 . 67 E. R. 835 ; Rolph v. Crouch (1867i 
17 L. T. 249. 

(r) Morse v. Tucker (1846) 5 Hare. 79 , 67 E. R 

835. 

(s) Indu Bhusan v. Moazam .4/i (1929) 49 C. I 

J . 252. 

(t) Leader v. Moody (1875) 32 L. T. 422. 

(u) Child v. Steening (1879) 40 I.. T. 302. 

( v ) Jones v. Hawkins (1886) 3 T. L. K. 59 ; set? 

Grosvenor Hotel v. Hamilton (1894) 2 Q. R. 

836. 

(w) (1908) 1 Ch. 697. 

(*) (1843) 12 M. 4 W. 68. 152 E. R. 1114. 

(y) (1908) 1 K. B. 253. 

(r) Markham v. Paget (1908) 1 Ch. 697; see 
Grosvenor Hotel Co. v. Hamilton f 1 894 ) ■> 
Q. B. 836 “ 
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the words “ demise ” or “ let ” (a), “ let ” without the word “ demise ”(6), 
“agree to let ” (c), “ let ” (d). 

(3) The implied contract relates only to the estate and not to the condition 
of the property (e). 

(4) The implied contract does not extend to a disturbance by title paramount 
to the les8or(/). 


Clause (d). — If during the continuance of the lease (i) any accession is made to 
the property, (ii) such accession shall be deemed to be comprised in the lease 
(subject to the law relating to alluvion). 

Exception. — This rule would not apply where the parties are governed by their 
contract or local usage. 


Agricultural leases.— This clause has no application to these leases ( g ). 

Accretion to parental estate. This clause deals with increments when during 
the currency of the lease the original land is increased by additions to it. According 
to this clause, in the absence of express stipulation or local usage to the contrary, 
euoh additions are deemed to be included in the land originally leased and subject 
to the same terms of tenancy as the parent land (A). In other words, the tenant 
is entitled to possession of the increment on the same right and upon the same foot- 
ing as that upon which he holds the parent estate. What may be the limit of 
demand which the landlord is entitled to make against the tenant is not clearly 
prescribed by the section. The landlord cannot treat the increment as a separate 
tenure altogether but that treating it as part and parcel of the parent tenure he 
can claim such relief as under the law he is entitled to as against the tenant. He 
is entitled to have the rent fixed for the disputed land but not to arrears of rent 
nor for compensation for use and occupation (t). Encroachment by a tenant during 
the continuance of the tenancy is presumed to have been made not for the benefit 
of the tenant but of the landlord (;'), even though title may have been acquired by 
adverse possession against a third party (A:). No such presumption arises in case 
of premises not adjoining ( l ), nor in case of land occupied before the tenancy (m). 
If a tenant has encroached upon any land and made it a part of his tenanoy, he is 
bound on termination of his tenancy to yield up the same with other lands (n). It 
is not necessary in case of waste land that the land encroached upon should be 
conterminous with the land held by the tenant, nor does the circumstance of the 
intervention of a small river and a fence and a narrow strip of waste 
between the holding and encroachment rebut the presumption, though there be no 
direct access between the two across the stream (o). In cases of encroachments, 


(a) Hart v. Witxdsor (1843) 12 M. & W. 68 , 152 
E. R. 1114 ; Handy v. Cartu'right (1853) 22 
L. J. Ex. 285, 155 E. R. 1624; Hall v. 
City o ] London Dreu'ery Co. (1862) 2 B. 
k S. 737 , 121 E. R. 1245. 

(fi) Mostyn v. West Mostyn Coal and Iron Co., 
(1878) 1 C. P. I). 145. 

(c) Robinsoti v. Kilvcrt (1889) 41 Ch. D. 88; 

Dudd-Scott v. Daniell (1902) 2 K. B. 351. 

(d) Jones v. Lavinglon (1908) 1 K. B. 253. 

U) Markham v. Paget (1908) 1 Ch. 697. 

(/) Platt on Covenants, p. 313 ; Hayes v. Dicker- 
staff (1669) Vaugb. 118,86 E. R. 926; 
Woodfall on landlord and Tenant, 18th 
Ed., p. 779; Jones v. Lavinglon (1908) 1 
K. B. 253. 


(«) Sec. 117, Transfer of Property Act. 

(h) Tabor v. Godfrey (1895) 64 L. J. Q. B. 245. 

(i) Asaanullah v. Mohini Mohan Das (1899) 26 

Cal. 739. 

(j) Whitmore v. Humphries (1871) 41 L. J. C. P. 

43; Esubai v. Damodhar (1892) 16 Bom. 
552 ; Gooroo Doss v. Issur Chunder (1875) 
22 W. R. 246 ; Saroj Kumar Dose v. Surjya 
Kunta Sarkar (1935) 40 C. W. N. 121. 

A) Nuddyarchand v. Meahan (1883) 10 Cal. 820. 

l) Hastings ( Lord) v. Saddler (1898) 79 L. T. 355. 

m) Dixon v. Daty (1866) L. R. 1 Exch. 259. 
h) Indu Dhusan v. Atul Chandra (1925) 42 

C. L. J. 276. 

(o) Lisbume ( Earl ) v. Davies (1866) 13 L. T. 795. 
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it is open to the landlord to treat the tenant as a trespasser or as a tenant, but he 
cannot change after he has once made the election (;>). But a tenant on landlord s 
land without his consent would not be subject to the above rules. T hese the tenant 
cannot claim to hold with the parent tenure during the subsistence of the ten- 
ancy (q). 

Exception. — Although the accreted lands form part of and follow the parent 
land, an exception is made in respect of alluvial lands which are subject to 
special legislation. 

Cost of accession. — The clause is silent as to who is to bear the burden of ac- 
cretion. The act lays down certain rules as to how and by whom the expenses 
are to be borne in case of mortgages but there is no similar provision in this clause. 
It is submitted that the same rule would apply. Where a tenant built a substan- 
tial house on the land leased to him with the knowledge of the landlord and enjoyed 
it for several years, the landlord was compelled to compensate the tenant for retain- 
ing the building (r). In this connection it is to be remembered that the English 
maxim "quid quid plautatur solo solo " does not apply to India. 

Clause (e). — If (i) by fire, tempest or flood or violence of an army or of a mob 
or other irresistible force, (ii) any material part of the property be wholly destroyed, 
or (iii) rendered substantially and permanently unfit, (iv) for the purposes for which 
it was let, (v) the lease shall, at the option of the lessee, be void. 

Exception— The rule in this clause would not apply where the injury is caused 
by the (a) wrongful act or default of the lessee. Nor would it apply where the 
parties have regulated their contract by express terms on the subject. 

Agricultural leases. — The provisions of this clause do not apply to agricultural 
leases (a). 

Limited right of avoidance. — The lessee has no right to avoid the lease unless : 
(l) a material part of the property be wholly destroyed, or (2) a material part of 
the property be substantially and permanently rendered unfit for the purpose for 
which it was let, and (3) the injury w-as not occasioned by the wrongful act or 
dofault of the lessee. 

Fire. — Where a coffee garden was leased under an instrument, which was held 
to be a lease of the coffee plants which only were destroyed by fire, and consequently 
abandoned by the lessee, the lessor could not recover the rent. Here if the land 
only had been demised it was doubtful whether this -clause would have applied. It 
was further held that a lease of a coffee garden was not an agricultural lease (f ). So 
also where godowns let for storage were wholly destroyed by fire and rendered unfit 
for the purpose for which they were leased, the lessee was entitled to avoid the 
lease (u). It was similarly held in case of partial destruction rendering them 
unfit (v). 

Flood— This is not restricted to flooding by other than sea- water (tc). 


( P ) Khondakat v. M oh ini (1899) 4 C. \V. N. 5(i8 ; 
Gadi Kunbi v. Ramlal (19U2) 16 C. I*. L. K. 
36. 

(?) V enkaltshwar v. KtsavashtU s (1879) 2 Mad. 
187 ; Suddy arc hand v. Mcajan (1884) 10 
Cal. 820 ; Proplad Tear v. Kedar Sath 

S 25 Cal. 302; Maidin Saiba v. 
_ ipa (1883) 7 Bom. 96. 

(r) Ramchandra v. Vishnu (1920) 22 Bom. L. 
R. 948. 

*) Transfer of Property Act. sec. 117; Sinappa 


Pillat v. Ramasu ami Ayyar. A. 1. K. 
(1929) Mad. 575; liallabha Das v. Murat 
Sarain Singh (1926) 4S All. 385; but see 
Kunhiraman Sambiar v. K unhikannan 
Sambiar (193 6) 71 M. L. J. 352. 

( i ) K unhay sit v. Mayan (1894) 17 Mad. 93. 

(u) Dhurumsey v. Ahmedbhai (1899) 23 Bom. 15 

(t) Siddick Haji //ossein v. Brucl & Co. (191 It 

35 Bom. 333. 

(u) Kunhiraman Sambiar v. K unhikannan 

Sambiar (1936) 71 M. L. J. 352. 
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Other irresistible force.— This means some matter ejusdem generis in the fire. 

flood, etc, and would include invasion by foreign enemy, military or usurped power" 

enemy air raids, but not damage caused by the tenant himself. The phrase coveis 
fire (.t). r 


Earthquake.— Destruction through such a cause would entitle the lessee to 
the benefit of this clause. But wheip a lessee undertook without restriction or 
exception to keep the premises wind and water tight and in habitable condition it 
was held that this was a contract to the contrary and that the lessee was bound to 
restore the property on termination as in its original state (t/). 

The lease shall be void.-The lessee is given an option to dissolve the lease if 
the subjec -matter be destroyed wholly or be rendered unfit substantially and 

SZJTft 7 P tT S 6 f ° r " hiCh H was let by ° f «» casualties men- 

in , t U8e ' . ° pt,0n the leSSee Can «“"*« " h ™ ‘here is no express 

st.pulat.on to the contrary. In a well drafted lease the rights of the pTrties 
are regulated to meet such events. p 

or va^nt"' P0SSeSSi0 "T It i ‘h e avoidance of the lease be effectual without surrender 

holdLT T7 68See ' ty faiKng 40 give vacant possession, would be 
d ng over after termination of the lease and would be liable for rent under an 

rZtotlTe ease tena,,Cy t ° n T ^ ^ ^ If the avoidance be in- 

effectual, the lease is continued until put an end to by mutual consent (z) On an 

toundTput'thTTe 13 det ~ d 8nd ° n dctennination of the lease the lessee is 

108 of the Tratf P 0 *™ ° f ** Pr ° P6rty Under C,au8e fe> of section 

^ U ^ “ 4ba ‘ ‘he ‘ormer 

of anvleeial nro end # ' 2 Wa covenant to reinstate in the absence 

°!*Z , SP . ee ‘ a ' P r0V1S ‘° n f ‘ X,n « ‘ lme and performance, does not come to an end at 
the term, but he is allowed a reasonable time for reinstatement (a). 

tructl h 'of re th‘e Paid in adV ‘ nCe ',- A tenant "'he has paid rent in advance, ondes- 
trust on of the premises entitling him to avoid the lease under this clause is 

Z of the IndianTo 7 ‘7 77 ^ Un6X P ired *"«»• of the term under section 

oo oz the Indian Contract Act, IX of 1872 (6). 

mJil Ur T T‘7‘ 7 e - T1,er ° is ™> P‘°™ion in the Act to insure demised 
premises either by landlord or tenant. It is not a usual covenant in a lease (c) 

ne has therefore to look to the express contract between the parties Generally, 

ZZ “nd forms tl ! iU8UranCe * ** Ie8See where the ^ueture belongs to 
urn, and forms the only security of the landlord for ground rent In short term 

leases and monthly tenancies the landlord insures, though not under an express 

> oirtract but by usage. An insurance by a lessee is usually arranged to be in joint 

- ,h “ “■ -• — — »» . 

bound*, I 6 ,'" 1 riSkS ' Y n<ler the ° rdinarv covenant for insurance, a lessee is not 

6XCePt ° d ri9k6 WhiCh " * — PoUcie. issued 


W Gl ^ rulas v - Ponnu Pillai (1920) 39 M. L. J. 

8} v 7 T ‘ U ‘’y 0899) 4 C. VV. N. 521. 

5 35 *^ m a) i^° SSein V ' RrUel & Co - 


(?) MaUhey v. Curling (1922) 2 A. C. 180. 
i>) Dhuramsey v. Ahmedhhai (1899) 23 Bom. 15. 
) C J. “‘nnpshtre v.U’ickens (1878) 7 Ch. D. 535. 
(rf) Upjohn v. Hitchens, Upjohn v. Ford (1918) 

2 K. B. 48. 
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Nature of covenant for insurance. — It runs with the land (e). The covenant 
to insure and keep insured is a continuing covenant (/) ; so that acceptance of rent 
though a waiver of the breach (;/) will not operate beyond the date to which the 
rent- is accepted (h). Forfeiture is incurred by omission to insure even for a part of 
the term, so that a purchaser may object to the vendor’s title though the lessor does 
not appear to have taken advantage (i). Even so where failure to insure is subse* 
quent to the date fixed for completion of the purchase (j). 

Form of covenant for insurance. — During the term (A* >, to keep insured in the 
joint names of the landlord and tenant (/), the demised premises from loss or damage 
by fire (m), in some insurance office <»), or with underwriters to be named by the 
landlord (o) in the sum of £ at least of a sum equal at least to three-fourths 
part of the amount required to rebuild the same in case of total destruction (p) 
(and during such period as this country may be engaged in war with any foreign 
State to keep insured the demised premises against destruction or damage by shots, 
shells, bombs or missiles projected from or used against aerial craft or by bombard- 
ment of hostile guns) and to make all payments necessary for the above purposes 
within seven days after the same shall respectively become due and to produoe to 
the landlord or his agent on demand the several policies of such insurance and the 
receipt for such premium (q) and to cause all moneys received bv virtue of any such 
insurance to be forthwith laid out in rebuilding and reinstating the said premises 
and to make up any deficiency out of his own moneys (r), provided always that if 
the tenant shall at any time fail to keep insured the said premises as aforesaid the 
landlord may do all things necessary to effect or maintain such insurance and any 
moneys expended by him for that purpose shall be repayable by the tenant on 
demand and may be recovered by action forthwith (a). 

Insurance of two properties.— Where by the same instrument two properties 
are leased for different terms for an undivided rent, and an undivided sum for in- 
surance was fixed on the expiration of the shorter term the lessee was not excused 
from insuring the remaining property for the full amount specified during the con- 
tinuance of the longer term nor could he claim to insure for a proportionate 
amount (i). 


Insurance moneys on an option to purchase.— Under the terms of a lease, the 
landlord covenanted to insure and the tenant had the option to purchase for a fixed 
sum. Prior to the date of exorcising option, the premises were destroyed by fire, 
the lessor receiving the purchase-money. The lesseo then exercised his option to 


(e) Vernon v. Smith (1821) 5 B. & Aid. 1, 106 
E. R. 1094. 

(/) Doe d Flower v. Peck (1830) 1 B. & Ad. 428, 
109 E. R. 847. 

(g) Doe d Bateman v. Darby (1844) 2 L. T. O. S. 

355. 

(h) Doe d Murton v. Gladwin (1845) 6 Q. B. 953, 

115 E. R. 359. 

(•) Wilson v. Wilson (1854) 23 I.. J. C. P. 138, 
139 E R 253 

<)) Palmer v. Goren (1856) 25 L. J. Ch. 841. 

(*) • Doe d Pitt v. Sheu'in (1811) 3 Camp. 134 N.P. 
(held breach where insurance was for a 
part of the term). 

(I) Doe d Muston v. Gladwin (1845) 6 Q. B. 953 ; 
115 E. R. 359 (covenant broken, insurance 
being in name of lessee only); Havens v. 
Middleton (1853) 22 L. J. Ch. 746, 68 
E. R. 1085; Penniall v. Harborne (1848) 11 
Q. B. 368, 116 E. R. 514; (forfeiture, 
covenant to insure in lessor's name lessee 


adding his own). 

(m) Enlavde , Ud. v. Roberts (1917) l Ch. 109; 
(construed in primary and strict insurance 
and not in any secondary insurance). 

(ii) Doe d Pitt v. Shexoin (1811)3 Camp. 134 N. P. 
(not void for uncertainty). 

(o) Crane v. Batten (1854) 23 L. T. O. S. 220; 
(assignee covenant enforce breach com- 
mitted during lessor’s estate without ap- 
pointment). 

(*>) Doe d Knight v. Rowe (1826) 2 C. & P. 246 ; 
(insured for less than amount stipulated). 

( q ) Doe d Under v. Whilehciul (1838) 8 A. & E. 

571 ; (in the absence of such provision 
production not compulsory and refusal 
no proof ot omission to insure). 

(r) Matthev v. Curling (1922) 2 A. C. 180. 

($) Encyclopedia of 1-orins, 2nd Ed., Vo). 8, 
p. 157. 

{/) Heckman v. Isaac (1862) 6 L. T. 383. 
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S. 1 08 purchase and claimed insurance money as part of his purchase which the lessor deni- 
ed and his contention was upheld ( u ). To be distinguished is the case of Reynard 
v. Arnold (v). There the lessee had the option to purchase and under his covenant 
had insured his premises, it being agreed that the money received under that in- 
surance should be applied in reinstating the premises. Without knowledge of the 
lessee, the lessor had insured in another office. In both policies there were the usual 
average clauses. The effect of this was that the lessee could recover part of the 
insured amount of £800 and the lessor could recover the other part, and, therefore, it 
was thought inequitable that the lessor should refuse to treat the insurance money 
as part of the purchase price. Here the doctrine of contribution applied. In the 
first mentioned case it was contended that when the option to purchase was exer- 
cised it operated retrospectively and made the property the property of the 
purchaser from the date of the contract. This argument was held not sustainable 
on the ground that conversion cannot relate back to an earlier date than the 
oontract which gives rise to it (tv). 

Extent of tenant’s liability to restore. — A covenant to keep the premises in 
repair is not co-extensive with the same for which the premises are to be insured. 
Hence where premises are destroyed by fire the tenant’s liability is not limited to 
the sum insured ( x ). Under the repairing covenant, the tenant in English Law is 
liable on the premises being gutted by fire, which liability in India is laid down by 
section 108 (a), so that where plaintiff had let his house to the defendant company 
as a liquor warehouse, the latter agreeing to make structural alterations to suit 
their business, and at the end of the term to restore the property in its original state, 
and the premises were destroyed by fire without any negligence on the part of the 
lessees, they were liable for damage caused ( y ). 

Liability for rent though premises destroyed.— In India the lease is, at the option 
of the lessee, void only in the event of a material part being wholly destroyed or 
rendered substantially and permanently unfit. So if a part only of the premises 
be destroyed by fire or other casualties mentioned in the clause, the lessee is not 
exonerated from liability to pay rent. In English Law the liability continues even 
in case of total destruction, whether there be a covenant to repair or not (z). 

Breach and Its consequences.— A breach of covenant to insure takes plaoe by 
not insuring the property for however short a time and though no damage may 
have been caused. It is so also when the covenant is not strictly complied with 
although the insurance be effected. The covenant to insure generally contains a 
proviso that in the event of lessee’s failure to insure, the lessor may do all things 
necessary to effect or maintain such insurance, and moneys so expended by the 
lessor shall be recoverable from the lessee on demand. Hence the lessor may sue 
to reimburse the amount spent by him. Another remedy open to the lessor is to 
proceed as for a breach of any of the covenants of the lease which includes the in- 
surance covenant, and exercise his right of re-entry after giving notice of forfeiture 
of the lease. 


Eviction by title paramount.— Eviction by title paramount has in Neale v. 
Mackenzie (a) boon by Lord Denman defined or described to be “ eviction by title 


(u) Edwards v. West (1878) 7 Ch. D. 858. 

(v) (1875) 10 Ch. A. 386. 

(w) Haynes v. Haynes (1861) 1 Drew, and Sm. 

426, 62 E. R. 442. 

(at) Digby v. Atkinson (1815) 4 Camp. 275. 

(y) The East India Distilleries and Factories. 


, , ., U * L v - (1928) 51 Mad. 994. 

(*) Matt hey v. Curltng (1922) 2 A. C. 180 ; Mar- 
shall v. Schofield & Co. (1882) 52 L. J. C. 
| Q.B. as ; lielfour v. Weston ( 1786) 1 T. R. 

(a) (1836)' 1 M. Sc W. 747, 759. 
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superior to the titles both of lessor and lessee : against which neither is enabled to 
make a defence.” The case of Doe v. Maylor (6) is a good example of an eviction of 
a portion of demised premises by title paramount requiring the rent reserved to be 
consequently apportioned. If the eviction is from the entire property then the 
lease is considered to bo dissolved. But a temporary occupation by military autho- 
rities under the Defence of the Realm Regulations of a portion of the premises is 
not an eviction by title paramount, and the lessee therefore remains liable for the 
rents and is not excused for the performance of the covenant. Upon eviction of a 
lessee by title paramount from part only of the demised premises, the personal cove- 
nants of the lessee are not apportionable, though the covenant for payment of 
rent may be apportioned (c). 

Doctrine of frustration.- — This doctrine rests on the principle that the fact and 
oircumstances of the contract are such as to enable the pnrties to dissolve the same 
and be released from their covenants. 


^ hen the common owner of two houses lets or sells one of them and 
the land so let or sold includes a strip, tho situation and nature of which shew an 
intention that it should be available ns a way for the convenience of the other house, 
no subset juent owner or occupier can hold the land free from the right of way of 
the occupier of the other house and so frustrate tho intention with which the original 
owner let out the land, so long ns the circumstance remained substantially 
unchanged ( d ). Generally speaking, no easement can be reserved by a grantor 
for tho benefit of the rotained land except by express words (e). “ But it is 

equally well settled that there are exceptions to this rulo, the governing authority 
being the case of Thomas v. Oiccn, 20 Q.B.D. 225. Thoro the parties long prior to 
1873 had l>een tenants for year to year of adjoining forms under the same landlord. 
There was an old lane from the plaintiff’s farm over part of tho defendants, con- 
necting tho plaintiff’s farm with a highway and as such most convenient. The 
origin of the lane was not known. In 1873 the landlord granted tho defendant a 
leasoofhis farm including tho lane, but mentioning neither the lane nor any right 
of the plaintiff over it. In 1878 the landlord granted to the plaintiff a loase of his 
farm which was equally silent as to any right to uso the lane. Defendant's lease 
preceded the plaintiff’s by several years. It was held that in the lease to the 
defendant there was an implied reservation in favour of the occupier of the plain- 
tiffs farm of the right to uso the lane. It has been observod that although such a 
rule exists alike in implied reservations and in implied grants and confined to ease- 
ments of necessity and to continuous easements, an exception has been ongrafted 
by othor decisions in the case of a formed road made over an alleged sorvient 
tenement to and for tho apparent uso of tho dominant tenement (/). If the 
doctrino applies to a lease the lease as a whole is at an end at tho instance of either 
party. This doctrine has nover been extended to a lease, for a lease is not u divisi- 
ble contract, and when applied it is applicable equally at the instance of either 
party to tho bargain, and tho result of the application is to work the instant 
dissolution of the contract (</). 


Distinction between covenant to repair and to reinstate. — In the former case 
the liability arises and the broach is complete at the end of the term ; the damage 


(1814) 2 M. & S. 276. 

MaUhey v. Curline (1922) 2 A. C. 180; 
i>tcveii son v. Lombard (1802) 2 East 

. - . W5 I Newton v. Allin (1841) 1 Q. B. 518. 

(<*) Luldiard v. Waldron (1933) 49 limes L. K. 
P* 448. 

U) W hetldon v. Burrows (1878) 12 Ch. D. 31. 


' (/) 
(*) 


Lonelty \. Hammond (1888) 37 L. T. Ex. IIS ; 

Watts \. Kelson (1870) 40 I.. J. Ch. 120 
Per Younger, L. J., in Matthry v. Curt tug 
(1922) 2 A. C. 180 ; London atul Northern 
Estate Co. v. Schtisinger (1916) 1 K. B. 20; 
Bank Line v.Capel and Co. 11919) A.C.435. 


S. 108 



842 


THE TRANSFER OF PROPERTY ACT. [CHAP. V. 


S« 108 has been done ; a right of action has accrued. It is otherwise in the reinstatement 
covenant. The obligation under that part of the insurance covenant arises only 
on receipt of the insurance money, and there can be no breach of that covenant 
until the moneys have been received which may be long after the end of the term. 
This particular obligation is sui generis and must be construed accordingly (h). 

Proviso. — As already observed, the operation of this section in favour of the 
lessee is excluded if the premises are destroyed by his wrongful act or default. The 
demised premises used for storing cotton bales were left in charge of a watchman 
who left a kerosene lamp in close proximity to it, unattended and exposed to the 
draft wind and went for his meals. The lamp burst and the fire destroyed the 
premises. The lessee disclaimed liability in reply to the lessor’s notice and exer- 
cised his option to avoid the lease under this clause. It was held that the lessee 
was liable for the damage caused by his negligence (i). 

Clause (f). — If the lessor neglects to make— 

(i) within reasonable time after notice 

(ii) any repairs which he is bound to make to the property 

(iii) the lessee may make the same himself and 

(iv) deduct the expenses with interest from the rents or otherwise recover 
from the lessor. 

The clause has no application in the case of a contract or local usage to the 
contrary (j ). 

Agricultural leases. — The clause has no application to agricultural leases under 
section 117 of the Act. 

Implied contract by landlord to repair.— This clause as to repairs is defective. 
Placed as it is amongst the group of sub-sections dealing with the rights of a lessee, 
it imposes no obligation on the lessor to repair (k). It gives the lessee the right to 
make repairs and deduct the costs of sucli repairs with interest from the rent or 
recover the same otherwise, when the lessor neglects to make such repairs within a 
reasonable time after notice. As to what repairs a lessor “ is bound to make ” are 
bv no means clear. Nor is it clear whether the tenant is liable if he does not make 
those repairs himself as the words used are “ the lessee may make the same him- 
self.” The clause does not state who should give notice to the lessor, whether it 
should be by the lessee or a trustee. A covenant to repair may be implied in law 
or expressed by stipulation between the parties forming a term of the letting. A 
covenant by deed excludes a covenant in law. 

English Law. — Apart from express contract or modern statutory provisions 
such as those under the Housing of the Working Classes Act, 1850 (/), there would 
be no obligation on the English landlord to repair or to warrant the fitness of 
premises at the commencement of the tenancy or to disclose defect in the premises. 
And so a landlord was held not liable whore injury was caused to a tenant's wife 
through a danger known to the husband and wife (m), to a customer or guest of a 
tenant through letting of a house known to be in a dangerous state (n), and to the 
tenant himself (o). So too in the case of an ordinary easement there is in general 

(/i) Per Younger, L. J., in Matthey v. Curling (h) Bijay Chandra v. Howrah Anita Light Railway 

(1922) 2 A. C. 180,219. Co., Ltd., A. 1. R. (1923) Cal. 524. 

(j) Girdliariilas v. Ponna Pillai (1920) 39 M. L. J. (/) 53 and 54 Viet., c. 70. 

233. (m) Cavalier v. Pope (1906) A. C. 428. 

0) Bijav Chandra Sinha v. Howrah Anita Light (n) Robbins v. Jones (1863) 33 L. J. C. P. I. 

Rly. Co., Ltd., A. I. K. (1923) Cal. 524. (o) Lane v. Cox (1897) 1 Q. B. 415. 
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no obligation on the part of the owner of the servient tenement to do anything in j ()$ 

the nature of repairs apart from express contract (/>). Even in case of destruction 
by fire there is no obligation to rebuild out of the insurance money and the landlord 
may claim rent (q). Even as to substantial repairs there is no obligation implied 
by law by reason of the relationship of landlord and tenant, (r) not even where the 
repairs are undertaken by the landlord ’’fair wear and tear excepted” (s) or 
“ casualties by fire and tempest excepted” (()• But to these general principles the 
English Law has engrafted a well recognized exception, namely, that a landlord 
must not lay a trap for persons coming to the property by his invitation or 
licence (w), and where part only of the premises are demised he must take precau- 
tions that the part retained by him is not in such a condition as to cause damage to 
the demised portion of the premises (r). 

Form of covenant. — The liability to repair is usually regulated by express 
contract between the landlord and the tenant. The usual form, which may be 
modified to suit individual requisites, is “ at all times to keep interior and exterior 
of the power loom shed warehouse and premises connected therewith (except the 
window glass) and the sewers, drains and water-courses and all t lie main and cross 
shafting and fixtures in good and sufficient repair and tenantable condition and 
working order, and upon receiving a written notice from the tenants that any 
repairs are absolutely necessary, to execute the same with all convenient speed. 

Provided that in default of the landlords so executing the necessary repairs men- 
tioned in such notice within two months from the date thereof, the tenants may 
execute the same and charge the landlords with the costs thereof, and deduct the 

same out of the rent that mav then he or at any time thereafter become due under 

* * 

this lease ” (“>)- 

Implied contract by a tenant to repair. — Just as there is no obligation on the 
part of a landlord to repair, none is implied by this clause on a tenant, but under 
section 108 sub-clause (m) a tenant’s liability is to repair in the absence of a con- 
tract to the contrary. An express covenant excludes an implied obligation (x). 

Repairs which he is bound to make. — These would include such as are necessary 
to keep the premises usable. When the landlord denies liability the tenant cannot 
rely on execution of similar repairs in previous years as an estoppel or as relieving the 
tenant from the onus of proving the landlord’s liability to execute such repairs (y). 

None of the clauses of section 108 entitles the lessee to call upon the lessor to 
repair the property and unless there is a contract to the contrary, the lessor is not 
bound to make any. Even if the lessor were under an obligation to repair and 
failed to do so, the lessee could not on that account terminate the tenancy. Under 
this clause he could remedy tire breach himself after reasonable notice to the lessor, 
and recover the expenses with interest, either from the rent or otherwise (:). In a 
recent Bombay case a house of small tenements had on each floor a common privy 
and a common washhouse for the use of tenants on each floor. A tenant owing to 

(/>) Huggelt v. Miers (19u8) 2 K. B. 278 (keep- (n) LakhmichanJ v. Ratanbai (1927) 51 Bom. 274 : 

it»K a common staircase lighted for a F airman v. Perpetual Investment Building 

tenant's employee; Evans v. the Trustees Society, (1923) A. C. 74; Dobson v. Horseby 

<>f the Port of Bombay (1887) 11 Bom. 329 (1915) 1 K. B. 634. 

(case of a hole dug in a path). (i>) Cockbum v. Smith (1924) 2 K. B. 119. 

(7) Lofft v. Dennis (1859) 1 F. & E. 474, 120 («.•) Encyclopaedia of Forms, 2nd Ed., Yol. 8 

F. R. 987. p. 422. 

(0 Goth v. Gandy (1853) 23 I.. J. y. It. 1. 118 (») Hoke's case (1599) 4 Rep. 8ub ; Line v. 

. E. R. 984. Stephenson (1838) 4 Bing. N. C. 678. 

See 44 Reasonable wear and tear. M post. (v) H. Holton v. F. G. Donald (1906) 3 A. L. ] 

p.867. 134. 

Weigall v. Waters (1795) 5 Term. Rep. 488, <:) Hi hi Chandra v. Howrah Anita Railway Co.. 

101 E. R. 663. /./</., A. I. K. (1923) Cal. 524. 
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bad repairs of the privy was killed, and the landlord who had retained control of 
the privy and washhouse was held liable (a). 

Expenses of repairs. — The tenant making repairs under sub-clause (f) is given 
authority to deduct the same from the rent or recover by other means. This de- 
duction is in the nature of a payment to the landlord and does not bear the 
character of a set-off. So where a landlord sues a tenant for rent and the latter 
claimed a deduction of the expenses which exceeded the Court’s pecuniary juris- 
diction, it was held that the Court was not precluded from making such investi- 
gation (6). 


Interest. — No rate is fixed. Presumably interest at 6 % would be allowed 
from the date the expenses are incurred. 

Clause (g). — If the lessor neglects to make any payment (i) which he is bound 
to make, and (ii) which if not made by him, (iii) is recoverable from the lessee or 
against the property, (iv) the lessee may make the same himself, and (v) deduct it 
with interest from the rent or otherwise recover it from the lessor. The clause has 
no application in the case of a contract or local usage to the contrary. 

Agricultural leases. — These leases are excluded from the operation of the pro- 
visions of this section (c). 

Payment recoverable from the lessee or against the property. — This clause gives 
liberty to the lessee to make payment of such sums as the lessor is bound to make, 
and which, if not made by him, would be recoverable either from the lessee or against 
the property. Payments contemplated by this clause are, land tax, 
house tax, water rates, income-tax, ground rent, land revenue and other charges- 
of a public nature to which the property is liable. Payment which neither the 
lessor nor lessee is bound to make cannot be recovered by virtue of this olause (d). 
Similar provisions are to be found in this Act as regards mortgages (e) and sales (/),. 

Liability for property taxes. — Property taxes are primarily leviable from the 
actual occupier of the premises upon which the said taxes are assessed, if such oc- 
cupier holds immediately from the Government or from a Fazendar : otherwise 
from the lessor, and in case of a sub-lease, from the superior lessor. If the premises 
are not let, they are recoverable from the person in whom the right to let the same 
vests, but if land has been let for any term exceeding one year to a tenant who has 
built upon the land, the property taxes assessed upon the land and upon the build- 
ing shall be primarily leviable from the tenant or his legal representative, whether 
the promises bo in occupation of the said tenant or his legal representative or of a 
sub-tenant ( g ). A tenant may pay taxes due before he became a tenant, and deduct 
same from the rent (/i) although the lessor may not be liable for them and even bo 
exempted therefrom (i). 


Deduct It with interest from the rent. — Payments made by a lessee under com- 
pulsion are allowed to bo deducted with interest from the rent. The deduction 


must, however, bo made from the next payment of rent, for if he omits to do so,, 
ho cannot deduct subsequently (j). There is no such limitation in the Act. No- 
rate of interest is mentioned. The usual 6% per annum would be allowed. 


(a) Lakhmichand Khelsey v. Ratonbai (1927) 51 

Horn. 274. 

(b) Katie Graham v. The Colonial Government 

oj British Guiana (1910) 12 C. L. J. 351. 

(c) See. 117, Transfer of Property Act, IV of 

1882. 

(d) Depin Dehary v. Kalidas (1901) 6 C. \V. N. 

336. 

(«) Sec sec. 73. 


(/) Sec sec. 55 (i), (g) and 55 (5) (d). 

(ft) Sec. 146, City of Bombay Municipal Act,. 
Ill of 1888. 

(/>) Re. Hayman, Christy and Lillt, Ltd. (No. 2) 
Christy v. The Company (1917) 1 Ch. 545. 

(») Sivatman v. Ambler (1852) 24 L. I. Ex. 185. 
(j) Hill v. Krishenstein (1920) 3 K. B. 556 ; 
■ Beaufort {Duke) v. Inland Revetiue Com- 
missioner (1913) 3 K. B. 48. 
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Remedy under the clause. — The lessee's remedy is twofold — either deduct the 
payments made by him from the rents with interest or recover the same by action 
with interest. The latter remedy would be under section 69 of the Indian Contract 
Act. The lessee’s rights are elucidated by an illustration appended to that section. 
Both under this clause and section 69, above referred to, the payment must be one 
which the lessor is bound by law to pay, and in which, the lessee is interested as 
bemg for the preservation of the property or the protection of his own interest (it). 
A lessee cannot charge his lessor after having once treated his transferee as liable (/). 
It is not uncommon in leases to find these words “to bear and pay taxes, assessments, 
etc., ” together or with other words such as charges, outgoings, etc., they being 
general words added to the reddendum. It is a usual covenant in a lease reserving 
a net rent (m). The covenant is wide or narrow, according as it is intended to in- 
clude permanent charges for the betterment of the property such as duties, charges, 
impositions, or the usual recurring charges such as taxes and assessments. It is 
usually worded as follows “ To bear, pay, defray and discharge all existing and 
future rates (n), assessments (o), duties (p), charges (q) t impositions (r) and out- 
goings («) whatsoever, imposed or charged upon the demised premises or payable 
y law by the owner or occupier thereof” (t). Frequently to such a clause the 
phrase “ except landlord property tax ” meaning income-tax is appended. 

Clause (h). — The lessee may : 

(i) Even after the determination of the lease 

(ii) Remove all things attached to the earth at any time whilst he is in posses- 
sion but not afterwards 

Provided he leaves the property in the state in which he received it 

The clause has no application in the case of a contract or local usage to the 
contrary. ° 


(iii) 


Agricultural lease. — These leases under seotion 117 are excepted from the 
operation of the provisions of this clause. 


4< Changes In the law.— The original clause has been amended and the words 
a any time during the continuance of the lease ” have been substituted by the 

" ords, even after the determination of the lease whilst he is in possession 

or the property leased but not afterwards.” The change has been made with a 
view to set at rest the conflict^ judicial opinions in India, as also in consequence of 
10 uncertainty which prevails in English Law on the subject of fixtures between 
a or an tenant. It is doubtful whether this purpose has been achieved. In 


(*) 


«> 


22 ril'tJT' V ' Adhar Cha "d*' (I 

cl Mi', 28 } S ? Uh v> Dinonath (188! 

/{?**• P,asad v. Baldco P, 

1US/?2.5^J 67: Subramania v. 

gappo (1910) 33 Mad 232. 

6SQ a V ' Rama M >a A - 1- R (>934) 
(5 (,828 > 7 & C. 65 

1 Owftn n y v ; Lyons W & Co - (> 
U I ’ D ' tesd,na,i v. Yv instant ey (1 
” S . . J°' 631; (lessee liable for v 
tradc Purposes); Salama 
Word (1909, 2 Ch 602 ; (l«sce not I 
rl^Li nCre3sed assessment). 

ihompson v. Lapworth (1868) 37 L. J. ( 

levie< * for P ave nien 

RogerS ( ‘ 897 > 1 Q- B. 525 (CO! 
laying a new drain). 1 

oi Kl remS** (,903) 88 L ' T - 48 
removing under notice of a p 


<o) 

tf>) 

(?) 


authority a defective drain causing a nui- 
sance). 

(r) Foulger v. A r ding (1902) 1 K. B. 700, (ex- 
penses of removal of offensive privy and 
replacing a water closet, ; Re. Warriner 
Brayshaw v. Ninnes / 1903) 2 Cb. 367- 
Loulher v. Clifford (1926) 70 So. Jo. 544 
(cost of pavement incurred after holding 
over tenant liable). 

(j) Henman v. Berlinger (1918) 2 K. B. 236, 
(does not include payment for repairs to 
drain undertaken by lessor) ; Harris v 
v. Hickman (1904) 1 K. B. 13 (does not 
include expenses incurred by owner without 
obligation); Mile End Old Town Vestry 
v. Whitby (1898) 78 L. T. 80; (without 
agreement to the contrary does not apnlv 
to new rates). ’ 

(l) Encyclopaidia of Forms, 2nd Ed.. Vol. 8, 
p. 1 56. * 
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allowed to remove his fixtures so long as he is in possession of the property even 
if the tenancy has come to an end, it would make the period of removal certain, it 
being immaterial whether the tenant vacates voluntarily or by process of law. 
The landlord does not suffer even if the tenant is in wrongful possession because 
the landlord is entitled to damages, and if the tenant is in rightful possession he 
obviously ought to have a right to remove his fixtures. It seems, however, that the 
phraseology of the section is somewhat obscure as it does not carry out the in- 
tention as expressed in the report, and the use of the word “ possession ” in the 
clause is open to contention whether tenant’s possession is rightful or wrongful. 

Leases prior to the amendment. — The clause has a retrospective effect. Leases 
executed prior to the amendment are governed by the present clause as amended. 

Whilst in possession. — According to clause (h) the lessee is permitted to remove 
the fixtures whilst he is in possession. It is not, however, clear as to whether this 
possession is lawful or otherwise, for a tenant may be in possession after he has no 
right to remain, and thus the question arises whether, when his tenancy is lawfully 
determined, he is a trespasser, for a person holding over can be deemed in possession 
within the meaning of this section. In Minshall v. Lloyd («) the case was heard 
by three Judges. Two of them said that the right of a tenant was only to remove 
during his term, the fixtures he may have put up and so to make them cease to be 
any longer fixtures, while Alderson, B., agreeing with the view of the two Judges, 
said, “ The fixtures cannot become goods and chattels until the tenant has exercised 
his right of making them so, which he can only exercise during his possession. 
The moment it expires, he cannot remove and trover cannot be maintained for them.’ 

T. his, therefore, raises the question whether the possession is physical or possession 
as understood in law. 


Fixtures. — This clause deals with the right of a lessee to remove what is known 
in English Law as fixtures, such as buildings and walls, doors and windows, machi- 
nery, plants and other trade and agricultural fixtures, so also trees planted in the 
soil during the term by the lessee. His right to sever things so attached to the 
soil depends, in English Law, on two ancient rules of the Common Law, whilst in 
India unless such right is governed by some legal custom or express agreement 
between the lessor and the lessee, the rules as to severance of walls and buildings 
erected by the lessee and trees, shrubs and plants planted by him, are governed 
by the provisions of this clause qualified by the proviso. 


English Law. The English Law of fixtures is based on two ancient rules of 
the Common Law, one expressed in the maxim, “ quid quid plantatur solo solo cedil ,” 
that which is fixed to the inheritance becomes a part of the inheritance and the 
other enunciated by Lord Cairns in Bain v. Brand (v), that whatever once becomes a 
part of the inheritance vests in the freeholder and cannot be removed by a limited 
owner whether he be owner for life or years, for if he did so he would be com- 
mitting what by the law of England is called waste. To the first maxim exception 
is oreatod by custom (w), unless overridden by provision to the contrary (x), but 
to the second rule exceptions have been engrafted, the most important being 
fixtures put up for trade and agriculture, the latter including buildings permanently 


(H) (1837) 2 M. & W. 451), 150 E. R. 834. 
t>) (1877) 1 A. C. 762, 767. 

(u>) Wake v. Hall (1883) 8 A. C. 195. 


(*) Martye v. Bradley (1832) 9 Bing. 24, 131 
E. R. 523. 
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fixed to the soil. On the tenant’s failure to remove fixtures during the con- 
tinuance of the term, the fixtures become the absolute property of the lessor (>/), 
whether the term determines by effluxion of time ( 2 ) or re-entry on forfeiture (a) 
or surrender (6). Both the English and Indian cases prior to the Amending Act (<•), 
were considered by a Full Bench of the Madras High Court (</). The English Law 
on the subject of fixtures has been summed up by Parker, J„ in Lcschallas v. 
Woolf (e) thus, “ The right to remove fixtures erected during the term, is, I think, 
a right coupled with and dependent upon the termor’s interest. J'ritna facie, when 
this interest ceases the right is gone, though there are no doubt, exceptional cases 
in which where the termor has remained in possession after the expiration of his 
term under such circumstances that the period of such possession can be looked 
upon as a more prolongation of the term, he has been allowed to exercise the 
right after the term is ended. This seems to be the effect of Fitzherbert v. 
Shaw (/), Heap v. Barton (g), Weeton v. Woodcock (h). Mackintosh v. T rotter (i), and 
Thresher v. East London Water-works Co. ( j ), ami I do not think that Penton v. 
Robart ( k ) really contains anything to qualify the effect of these decisions. Tire 
law on the subject is summed up by Thesiger, L. J., in Ex-parte Brook (l). The 
following passage is from his judgment: ‘"The general presumption of law 
with reference to tenant’s fixtures remaining fixed to the freehold when a term 
comes to an end, is that 4 they become a gift in law to him in reversion,’ and are, 
therefore, not removable [per Lord Holt in Poole's case (>«).] That general 
presumption has, however, been made subject to a qualification which is expressed 
in the proposition laid down by the Court of Exchequer in Weeton v. Woodcock (n) 
in these terms, viz., that the tenant’s right to remove fixtures continues during his 
original term, and during such further period of possession by him as he holds the 
promises under a right still to consider himself as tenant ’ or, in the language 
of Parke, B., in Mackintosh v. Trotter (o), 4 that the tenant has the right to 
remove fixtures of this nature during his term, or during what may for this 
purpose be considered us an excrescence on the term’.” 
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Indian Law. — As to the forfeiture of things not removed by a tenant, 
a different rule is prevalent in this country. Here the law as to tenant’s right of 
removal has not been uniform. The English Law of fixtures and the principle upon 
which it is based has no general applicability in this country (p). It has been 
judicially settled in this country that the maxim 44 quid quul plantatur solo solo 
cedit," is not generally applicable here. Prior to the Transfer of Property Act, 
under Hindu Law as explained in Narada, the Mahomedan Law as explained in 
Hedaya, and the Common Law of the land as laid down in Paramanick's case (q), 
a tenant who erects a building on land lot to him can only remove the same and 
not got compensation for it on eviction by the landlord. The rules laid down by 
the Transfer of Property Act substantially reproduced the law as it stood before 
the Act. According to the Madras High Court, the tenant is entitled to remove 


(y) PooW s case (1703) 1 Salk. 368. 91 E. R. 320. 
(*) Pugh v. A rton (1869) 38 L. I. Ch. 619. 

(a) R. v. Topping (1825) M l Clc. & Yc. 544, 
148 E. R. 529; Pugh v. Arton (1869) 
38 L. J. Ch. 619. 

( 0 ) Re. Roberts ex-parte Brook (1878) 10 Ch. D. 
100 . 

(e) XX of 1929. 

(d) A n gall am v. Aslami Sahib (1913) 38 Mail. 710. 

(e) (1908) 1 Ch. 641. 

(/) (1789) 1 Hy. Dl. 258, 126 E. R. 150. 

(g) (1852) 12 C. B. 274, 138 E. R. 909. 


(*) (1840) 7 M. & \V. 14, 151 E. R. 659. 

(») (1838) 3 M. & \V. 184, 150 E. R. 1108. 

(» (1824) 2 B. & C. 608, 107 E. R. 510. 

(A) 2 East, 88 (1801), 102 E. R. 302. 

(/) (1878) 10 Ch. D. 100, 109. 

(im) (1703) 1 Salk. 368, 91 E. R. 320. 

(ii) (1840) 7 M. &: W. 14. 151 E. R. 659. 

(o) (1838) 3 M. & W. 184, 150 E. R. 1108. 

(/>) Stlabai v. Sambhu Sonet (1914) 38 Bom 716 
(?) In the matter of the petition of Thakoor Chutuier 

F a BT*595 (l866) B ' L R " Sup - VoL 
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the building during the term (r). The Calcutta High Court held that the tenant was 
entitled either to remove materials during the tenancy and after the tenancy either 
to get compensation or remove at the option of the landlord (5). In Allahabad the 
tenant was allowed to remove the building even after the decree (t). In this state 
of the authorities the Legislature intervened and it is now enacted that the lessee 
is entitled to remove all structures erected by him so long as he remained in posses- 
sion but not afterwards provided he leaves the property in the same state in which 
it was when he entered (u). It will thus be observed that the test in India as to 
the tenant’s right of removal is “ possession ” and not whether he is a tenant or 
not and the distinction made in English Law, that a tenant may remove fixtures 
even after the expiration of the term if he is in a position to consider himself a 
tenant, does not obtain in India. The effect of this clause may be excluded by 
provision or local usage to the contrary. 

Permanent tenant. — A permanent tenant, the origin of whose tenancy is lost 
in antiquity, has a right to cut down or use trees planted by him upon the land 
demised (v). 

Attached to the earth. — The clause is confined only to things which are attached 
to the earth and not articles which a tenant brings upon the land but does not attach 
to the land or permanently fasten to the walls or buildings and are in the nature 
of domestic fixtures. The clause relates to buildings and trees which are rooted 
or embedded in the earth or attached to what is so embedded for the permanent 
beneficial enjoyment of that to which it is so attached ( w ). Hence a shed, which 
rests by its own weight on the foundation constructed for it and the roof of the 
shed is connected with the wall of the main building by a dammered canvas, is not 
a fixture (x). Here also English Law differs from the Indian, for while in England 
a distinction is made in the case of fixtures according to the mode and object of 
their annexation, no such distinction prevails in India where the term “ fixtures ” 
is confined to things whioh are included in the phrase “ attached to the earth." 

Stipulation in a lease. — In a written lease between the parties the rights and 
liabilities as to fixtures are governed by the contract and not by this clause. In 
that case, for instance, where he does not act according to the terms of the lease, 
the lessor may ohoose to treat him as holding on a monthly tenancy on the expira- 
tion of the lease, in which case the removal would be governed by clause (h). Even 
if the lessor does not choose to treat him as tenant and gives him notice to quit, 
still clause (h) would apply so long as he remains in possession. If, however, the 
removal is after quitting possession, the lessor would be entitled to claim damages 
unless the latter’s conduct amounted to acquiescence. 

Express covenant for removal how construed. — Clause (h) does not apply when 
the lease contains an express covenant regarding the removal of fixtures. A lease 
ought to be construed so as not to take away the ordinary legal right of a tenant 
to remove fixtures unless such an intention is clearly expressed (y). When general 
words occur in the covenant they must be construed as applying only to things 
ejuadem generis with those described in the previous particular enumeration and 
when in such a covenant the things particularly enumerated belong to one genus, 


*(r) Angannnal v. Aslami Sahib (1913) 38 Mad. 
710. 

<i) In the matter of the petition of Thakoor Chunder 
Paramanick (1866) B. L. R. Sup. Vol. 
F. B. R. 595 ; Russicklal v. Lokenath (1880) 
5 Cal. 688. 

<l) Deni Ram v. Kundan Lai (1899) 21 All. 496, 
26 I. A. 58. 


u) Sec sec. 63 of the Amending Act, IX of 1929. 
ti) Sitabai v. Sambhu (1914) 38 Bom. 716. 
u>) Sec definition 3 of the Act. 
x) Chatterbhuj v. Bennett (1905) 6 Bom. L. R. 
1073. 

(y) Beaufort (Duke) v. Bates (1862) 6 L. T. 82, 
45 E. R. 926. 
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g.-neml words winch follow must be construed as applying only to things of the 
same genus. If the landlord wishes to restrict his tenant’s ordinary right of removal 
the covenant must expressly state so. If the language of the covenant is doubtful 
the ordinary right of the tenant to remove fixtures will not be affected (c). 

Particular instances.-(a) Plaintiff demised salt springs to defendant, who 

7 9 , ° rect Salt "'° rks 0,1 the P reraises - and pay tent in proportion to the number 

o works erected : defendant covenanted to leave the works in good repair at the 

<*ud of the term. Held, that iron salt pans placed by defendant on a frame of brick 

and used in the boiling of salt, were parcel of such work, and that defendant was’ 
not entitled to remove them (a). 


(b) Covenant to leave at the end of a term a water-mill, with all fixtures 
Mstenmgs, and improvements fastened during the demise, was held to include a 
pair of U ew millstones set up by the lessee during the term, although the custom 
° ^ 10 oou atry authorized him to remove them (6). 

(<-*) A tenant of a house, covenanting to keep in repair the premises and to 
yio up the same at the end of the term, cannot remove a verandah erected during 

term, the lower part of which is affixed to the ground by means of posts (c). 

ii J d ,V Acovenant b - v tenant to yield up in repair at the expiration of his lease, 
« buildings, which should be erected during the term, upon the demised premises 
includes buildings erected ami used, by the tenant, for the purpose of trade and 
manufacture, if such buildings be let into the soil or otherwise, fixed to the free 
hold, but not where they merely rest upon blocks or patterns (d). Erection is a 
wider term than buildings and might include trade fixtures (e). 

(o) The lease contained a covenant to repair and yield up in repair, the fur- 
naces, fire-engine, iron-works, dwelling-houses and all other erections, except the 
iron-work castings, machines and the moveable implements and materials used 
m or about the said furnaces, etc. Held, the defendants had a right to remove 
w latever was in the nature of a machine or part of a machine, but not what was 
in the nature of building or support of building, although made of iron (/). 

(f ) A lease contained a covenant to yield up certain scheduled articles together 
with (over 25 enumerated) “and other additions improvements, fixtures and 
ung8 which were and should be any ways fixed or fastened upon the premises. 

l *11 the , words » “ other additions, improvements, fixtures and things ” include* 
an chords’ and tenants' fixtures and in a case between vendor and purchaser, the 
< oubt cannot be decided in favour of the vendor (g). 

“ Ejusdem generis” doctrine.— In Bishop v. Elliott (h) and D timer gue v 
ttumsey (t), the Court of Exchequer Chamber laid down the ejusdem generis rule 

,U h,s Way ’ viz - that if y°u L- an find that things described by particular words have 
^ome common characteristics which constitute them a genus, you ought to limit 
io general words which follow them to things of that genus, for instance, if the 
p ir icular words have tho common characteristic of irremovability, the general 
" Jr< should bo applied only to articles which possessed this characteristic. A 


,r > Ltmboum v. Me Lallan (1903) 2 Cb. 5 
Jf* Br Hish Red Ash Collieries (1920) 1 

<«) Mansfield { Earl of) v. Blackbume (184C 
&»“«• N- C. 426, 133 E. R. 165. 

'3 v - B '*Uey (1832) 9 Bing. 24, 131 E 

(O henry's Administratrix v. Brown (1818 
tA . Stark 403, N. P. 

1 A aylor and Another v. Collinge (18071 



Taunt. 19, 127 E. R. 736. 

(e) Bidder v Trinidad Petroleum Co. (1868) 17 

VY. lx. 199* 

(f) Foley and Another v. AdJenbroohe (16441 13 

M. & \V. 174, 173 E. R. 72. 

(*) Wilson v. What el ey (1860) 1 J. & H. 436, 
/U 1*.. K. ol 7. 

(A) (1855) 11 Ex. 113. 

(») (1863) 2 H. & C. 777, 159 E. R. 322. 
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S. 108 lease to a boot and shoe manufacturer contained a covenant to 3 r ield up the premises 

with all doors, locks, marble and other chimney-pieces, etc., and all other erections, 
buildings, improvements, fixtures and things which are now or which may at any 
time during the term be fixed or fastened to the demised premises. The word 
“ machinery ” did not occur in the covenant. There was also a covenant in the 
lease not to carry on any business except that of a boot and shoe manufacturer, 
without the licence of the lessor and that the tenant would not erect any machinery 
other than that propelled by hand or foot. For the purpose of his business the 
tenant fixed various machines which were fastened by screws or nails to the floor 
or to the walls of the premises. On the tenant’s bankruptcy the trustee claimed 
to sell the machinery separately from the premises. His claim was allowed. When 
in such a covenant things particularly enumerated belong to one genus, general 
words which follow must be construed as applying only to things of the same 
genus O'). 

Express reservation for removal of fixtures. — According to English Law, the 
tenant’s right of removal synchronises with the expiration of the term so that after 
forfeiture the tenant has no right of entry for any purpose. Under Indian Law, the 
rule differs, and he is entitled to remove at any time whilst he is in possession. It 
must, however, be remembered that this provision is in the absence of any agree- 
ment to the contrary, so that where there is a reservation in the lease giving the 
tenant a right to the fixtures, the case stands differently. By an Indenture of 
lease the lessors covenanted with the lessee, inter alia , that the articles specified 
in the schedulo should be the property of the lessee and be removable by them, 
they making good all the damage done by the removal. Cave, J, doubted whether 
the lessees were entitled to enter and remove the articles after the determination 
of the term and whether in that case the lessees’ right was not confined to requir- 
ing the lessor to deliver those articles to them, the lessees compensating the lessors 
for any expense the latter were put to in removing them (k). Whichever view is 
correct, it makes no practical difference except that in the one case the lessees must 
remove the articles, and inasmuch as the lessors are actually in possession of the 
promises, covenience seems to point to the lessors doing it, as they will bo less likely 
to damage their own premises unnecessarily. 


Disclaimer of trustee In bankruptcy. — The principles applicable to fixtures 
under ordinary circumstances are applied when a lease is determined by a dis- 
claimer of a trustee in bankruptcy. On leave to disclaim being granted to the 
trustee, the landlord must give him an opportunity of removing the fixtures or take 
them over at a valuation, in which case their value will be set off against the rent. 
Usually the time is fixed, say two days within which the landlord is to decide to 
take over the fixtures, and if he declines, the trustee is given two days within which 
to remove them. Where on lessee’s bankruptcy, the lessor re-entered for the for- 
feiture, the assignee was entitled to enter for the purpose of removing them and to a 
reasonable time for that purpose (i). In India, subject to rules as may be made 
in that bohalf, the Oflioial Assignee cannot disclaim any leasehold interest without 
the leave of the Court, and tho Court before granting such leave requires such 
notice to be givon to porsons interested and imposes such terms as a condition of 


(» Lambourn v. McLellan (1903) 2 Ch. 268. 

(A) Ex-parte Gould in re Walker (1884) 13 
§• * ' * Thomas v. Jennings (1890) 

J • Q. 5. 

(/) In re Moser (1884) 13 Q. B. D. 738 ; Slansfeld 


e Mayor of Portsmouth Corporation, 
-. N. S. 440, 140 E. R. 1027 
romiloxv (1865) 11 Jur. N. S. 4/i » 
v. Acton (1869) L. R. 8 Eq. 626. 
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granting leave, and make such orders with respect to fixtures, tenants, improve- 
ments ami other matters arising out of the tenancy, as t lie Court thinks fit (mi. 

Failure to remove fixtures. — Where the tenant has failed to remove fixtures 
whilst in possession of the property ho cannot remove them afterwards, so that o-> 
soon as possession is gone, the fixtures become the property of the landlord. 

Compensation. — Connected with the subject of removal of fixtures is that of 
compensation claimable by tenant for fixtures left behind. Under the clause lie 
has _ no right to claim compensation. Upon his yielding up possession the fixtures 
vest in the reversioner. But this raises the question of estoppel as to whether the 
landlord having knowledge of the construction of buildings can forfeit things planted 
by the tenant, if he has not removed them. In Beni Ram v. Kundait Lai (n), the 
tenant erected a house on the land at a considerable cost with the knowledge of the 
landlord and without interference or objection on his part. A suit in ejectment 
brought after the termination of lease was dismissed on the ground that the landlord 
had acquiesced in the erection of the permanent structure. The Privy Council 
reversed the decree of the Courts below and passed a decree in ejectment with 
liberty to the tenant to remove the houses built on the land,' In Venkata varayappa 
v. Tirumalai (o), where a tenant from year to year had sunk wells with the permission 
of the landlord, compensation was given on the termination of the tenancy. But in 
Jugmohan v. Pallonji (p), compensation was refused to a tenant who erected build- 
ing and effected improvements on the demised land under a mistaken belief, shared 
by his landlord, that ho had a larger interest (a lease for 999 years) than he really 
had (one from year to year). In a Madras case it was stated that there was no room 
for presumption that there was any undertaking by the landlord to pay for the 
house to the tenant when he did not remove it even though it was built with the 
knowledge of the landlord, for during the term the law gives ownership to the 
tenant, and the landlord’s recognition of it will not estop him or he evidence of an 
agreement (q). 

Re-entry for removal. — Removal of fixtures gives no right to the landlord to 
ro-onter, although there may be a covenant to deliver up the fixtures to the landlord 
on the determination of the lease, for the tenant may during the term replace them, 
but if the roinoval has been so reckless as to cause damage, it would amount to want 
of repair and thus give a right to re-enter (r). 

Measure of damages. — Where a tenant removed his trade fixtures after the 
tenancy had come to an end and a writ of possession had been served, but before 
physical possession had been given up, his right to remove them was regarded as 
having been lost, and for wrongful removal the landlord was held entitled to 
damages, the measure being the value of the fixtures as chattels only and not theit 
value as fixtures if the promises were carried on as a going concern (.•»). 

Right of mortgagee of lease. — It is settled that a surrender by a lessee cannot 
affect tho rights of third partios and a mortgageo has a right to re-enter and romove 
them notwithstanding the surrender, provided that he does so within a reasonable 
time (t). A similar view was expressed whore a lease to a limited company con- 
tained a proviso for the determination of the term on liquidation. Tho company 


S 10* 


(m) Sec. 63, Presidency Town Insolvency Act, 
HI of 1909. 

(*») ( 1899) 21 All. 496, 26 I. A. 53- 
°) (1887) 10 Mad. 112. 

(/>) (1898) 22, Bom. 1. 

(?) Angamfhal v. Aslami Sahib (1913) 38 Mad. 
710. 


(r) Davis v. Burrell & Lane (1851) 17 L. T. O. S. 

56 N. P. 

(s) Bar/ f v. Probyn (1894) 64 L- J. Q. B. 557. 

(0 London and Westminster Loan and Discount 
Co. v. Draje (1859) C. B. (N. S.) 798; 
Saint v. Pilley (1895) 10 Px. 137. 
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present and future, and a receiver was appointed in a debenture-holder’s action. The 
receiver took possession of the leasehold premises and obtained leave from the 
Judge to sell the tenant's fixtures, the lessor being present and not objecting. After 
the fixtures had been advertised for sale, the company went into voluntary liquida- 
tion and the lessor thereupon demanded possession of the leasehold premises in- 
cluding the fixtures (u). 

Does tenant’s right to remove fixtures continue after the determination of his 
tenancy by the acceptance of a new tenancy. — “ It seems to me that there is no pre- 
cise authority deciding that a tenant loses his right to remove tenant’s fixtures by 
the surrender of his tenancy to, and the acceptance of a new tenancy from his 
landlord. It is quite clear that he loses his right by a surrender alone but it is said 
that this applies only when he ceases to be tenant, and not to cases where the 
tenancy is merely surrendered in order that a new tenancy on the same or different 
terms may be created, so that he does not go out of possession of the property at 
all. In my opinion, however, if the tenant upon the surrender of his lease in order 
that a new lease may be granted, makes no stipulation to the contrary, he does not 
lose his right to remove tenant’s fixtures, for the surrender of the demised premises 
prima facie includes fixtures and the subject of the new lease is prima facie what 
is surrendered in order to be re-demised. Furthermore, it may well be that the 
value of the fixtures, the right to remove which is thus abandoned, is a material 
consideration in settling the terms of the new lease (v). 


What happens when a new lease is granted. — When a tenant quits the premises 
leaving the fixtures behind and a new lease is granted to another lessee, the fixtures 
are to be treated as parcel of the property demised by the landlord so that the new 
tenant has no right to claim them as tenant’s fixtures (w). Similarly, if the lease 
is granted to the same lessee consequent on a surrender (x), an outgoing tenant 
after the expiration of his term has no right to enter the premises to remove 
fixtures (y), quare whether a tenant at sufferance has ? 


Proviso. — The lessee’s right to remove fixtures is subject to the condition that 
lie must leave the property in the state in which he found it, that is, the removal 
must be without material damage to the freehold or the building (z). In such cases 
the law disregards trifling injuries, and injury to the freehold must be spoken of 
with less than literal strictness, and when all the harm done is that which is un- 
avoidable to the mortar laid on the brick walls, this is so trifling that the law will 
disrogurd it. Upon any other principle the criterion of injury to the freehold 
would bo idlo (a). If in the removal any disturbance of brick work becomes neces- 
sary, the lessee may do 60 mid is not bound to restore it to a perfeot state in which 
it was, as if the articles it was intendod to support or cover were still there. But 
if in the course of romoval the lessee causes any unnecessary disturbance of brick- 
work ho is liable (6), or if in the romoval ho has occasioned any injury to it umount- 


(m) In re Glasdir Copper ll'or/js, Ltd., English 
Electric Metallurgical Co., Ltd. v. Glasdir 
Copper IVor/rs, Ltd. (1904) 1 Ch. 819. 

(v) Parker, J., in I.esrhallas v. Woolf (1908) 
1 Ch. 641. 

(»<■) Re. Thomas ex-parte Silloughby D‘ Eresby 
( Baroness ) (1881) 44 L. T. 781. 

(*) Leschallas v. Woolf (1908) 1 Ch. 641 ; Pole- 
Carro v. Western Counties and General 
Manure Co. (1920) 2 Ch. 97. 


(y) Leadrer v. Homewood (1858) 4 Jur. N. S- 
1062, 141 E. R. 221. 

(r) Trapper v. Harter (1833) 2 Ce. & M. 153, 181 ; 
Avery v. Cheslyn (1835) 2 Ad. El. 75; 
Gibson v. Hammersmith and City Rly. Co. 
(1862) 2 Drew. & Sm. 603. 

(fl) Martin v. Roe (1857) 7 E. & B. 237, 244, 
119 E. R. 1235. 

(b) Foley v. Addenbrooke (1844) 13 M. Sc \V. 
174, 153 E. R. 72. 
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ing to waste, he must restore it (c). Hence a tenant may remove electric or gas 
fittings though such removal cause a disfiguration of the walls. 


S. 106 


Clause (1). — When a lease of uncertain duration determines, (i) the lessee or 
his legal representative is entitled (a) to all crops planted or sown by him, and (l>) 
growing upon the property when the lease determines, and (ii) to free ingress and 
egress to gather and carry them. 

Exception. — The provisions of this clause do not apply when such a lease as 
above determines by the fault of the lessee. 


Agricultural lease. — The clause does not apply to agricultural leases (t/). 

Lessee’s rights. — The right of the lessee and his legal representatives under this 
olause to the growing crops is limited. — It only arises when a lease of uncertain dura- 
tion comes to an end without his fault. Such determination may be under circum- 
stances mentioned in section 111, clause (b), when it is limited conditionally on the 
happening of some uncertain event or under clause (c), when the lessor’s interest 
in the property terminates or under (h), when the lessor gives notice to quit. It 
would even arise when a loase determines under section 108 (e). 


Crops. — The word is used in its general and popular sense as including any 
crops. It would not include natural produce, but fructus industrial's. It must 
have been not only planted or sown by the lessor but actually growing upon the 
property when the lease determines. If only the 6eeds are sown but the crop has 
yet to grow, the clause would not apply. The crops must be in existence at the 
termination of the lease. Reference may be made to section 51 of the Act. 

Ingress and egress. — The tenant is given the right to enter upon the lease after 
the termination of the lease to gather and carry the crops. The tenant cannot 
olaim to retain possession until the crops are cut. All that the clause gives to the 
outgoing tenant is a right to enter upon the land to gather harvest and carry it 
away. This right would not be confined to the tenant personally but his servants 
and such others as would be employed in the task would be allowed to pass and 
re-pass with liberty to take carts, etc., for the purpose of gathering and carrying 
away the crops. 

Clause (j). — The lessee may transfer the whole or any part of his interest in 
the property, (i) absolutely, or (ii) by way of mortgage, or (iii) sub-lease. So also 
any transferee of such interest or part may again transfer it. Such transfer shall 
not exonerate him from liabilities attached to the lease. 


Exception. — This right of assignment shall not be exercisable by (a) a tenant 
having an untransferable right of occupancy, (b) a farmer of an ostuto in respect 
of which default has been made in paying revenue, (c) the lessee of a Court of \Vurds. 
Nor does the clause apply when there is a contract or local usage to the contrary. 

Form of covenant. — Covenant against an assignment is entered into by the 
tenant who for himself and his assigns covenants with the landlord, “ Not to assign, 
under-lot or part with possession of any part of the demised premises or any part 
thereof without the written consent of the landlord (such consent, however, not to 
be unreasonably withhold in the case of a respectable and responsible person ” (e). 

(«) Martin v. Roe (1857) 7 E. & IV 237, USE. R. i («■) F.i»cydop;udia ol Eomis, Vol. S, 2nd Ed. 

1235. \ p. 157. 

») See. 117, Transfer of Properly Act. 
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mentioned (/). It applies to a reassignment to the original lessee and an injunction 
will lie on a threat to commit a breach of it (7). Though not a usual covenant (h), 
it is so common that there can be no hardship in regarding it (?*). It does not 
operate retrospectively (j) ; when there is a restriction against assignment only, an 
under-lease would not be a breach of it ( k ), but when the prohibition is against 
assignment of the whole or part, even an under-lease would amount to a breach of 
the covenant (/), even of a wall for bill pasting (m). The grant of a licence is not a 
breach (n). The contract binds the contracting parties. As between the lessee 
and sub-les6ee, the alienation is not invalid though not against those where there 
is a contract not to alienate { o ). 

Assigns. — The fact of the word “ assigns ” not being in the contract is im- 
material, if it is ascertained that the intention of the contract is that it should be . 
assigned. Its omission does not shew that the benefit of the contract is not assign- 
able. An agreement for a lease, and even an option to require a lease or renewal 
of a lease, is assignable in equity, even though there is no mention of executors, . 
administrators or assigns (p). 

Declaration to stand possessed upon trust. — A lessee covenanted not to assign 
or under-let the demised premises without the consent of the lessor, and there was 
a proviso for re-entry on breach of any of the covenants, or if the lessee should, inter 
alia, execute an assignment for the benefit of his creditors. The lessee executed 
an assignment of all his real and personal property, except that of a leasehold tenure, 
to a trustee for the benefit of his creditors, and he declared that he would stand 
possessed of all his leasehold property upon trust for the trustee and to assign and 
dispose of the same in such manner as the trustee should direct for the purposes 
of the deed. The trustee entered into possession of the demised premises, but 
no legal assignment of them was executed. The lessor served upon the trustee a 
notice alleging as ground of forfeiture the execution by the lessee of the assignment. 

In an action against the lessee to recover possession of the promises, held that as 
there had been no legal assignment of the premises there had been no breach of the 
covenant against the assignment (7), but such a declaration followed by change of 
possession in favour of a person or company would be a breach (r). 

Parting with possession. — Assignment of a term by a person out of possession 
of the premises at the time of the assignment is void (s). Where the covenant is 
not to assign, transfer, under-let or part with possession, merely putting the in- 
tended assigneo into possession, although no assignment has been made, is a breach 

(/) Re. Stephenson ( Robert ) & Co., Ltd. v. The 
Company (1915) 1 Ch. 802 ; Goldstein v. 

Sanders (1915) 1 Ch. 549. 

(r) McRacharn v. Colton (1902) A. C. 104. 

(Ji) Church v. Hr own (1808) 15 Vcs. 258, 33 E. R. 

752. 

(i) Smith v. Capron (1849) 7 Hare. 185, 68 E. R. 

75. 

()) Sarada v. Sabin (1927) 54 Cal. 333 ; Madhab 
v. Dejoy Chattd (1901) 4 C. W. N. 574 ; 

Madhusudan v. K a mini (1905) 32 Cal. 

1023; Ambica Prasad v. Daldeo La! (1916) 

20 C. W. N. 1113; Ram Charan v. Hart 
(1906) 7 C. L. I. 107. 

(A) Mashiter v. Smith (1887) 3 T. L. R. 673; 

Church v. It ream (1808) 15 Ves. 258, 33 
E R. 752. 


(/) Doe d Holland v. Worsley (1807) 1 Camp. 
20 N. P. 

(»») Heard v. Stuart (1907) 24 T. L. R. 104. 

In) Edwardes v. Barrington (1902) 50 \V. R. 358. 
(o) Abdulla v. Mammod (1902) 26 Mad. 156 ; 
Hhikanbliai v. Hirlal (1900) 24 Bom. 622; 
Gauri v. Mumtas Ali Khan (1879) 2 All. 
411 (admitting a partner does not render 
the partnership void by reason of (the cove- 
nant). 

(/>) Tolhurst v. Associated Portland Manufac- 
turers (1900), Ltd. (1903) A. C. 414. 

(</) Gentle v. Faulkner (1900) 2 Q. B. 267. 

(r) Richards v. Crawshay (1892) 8 T. L. R. 446. 

(s) Doe d U'i7/i<JMis v. Evans (1845) 14 L. J. C. P. 

237, 135 E. R. 724. 
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© i the covenant not to part with possession (/), but if legal possession be retained 
there is no such breach («)• 


Licence not to be withheld unreasonably. — The covenant against assignment 
without the consent of the lessor usually contains a proviso that the consent is not 
to be unreasonably withheld, with the usual qualification as to refusal in the case 
of a respectable and responsible tenant. It is inserted in order to protect the 
lessor from having his premises used or occupied in an undesirable way or by an 
undesirable tenant or assignee. A vendor agreed to sell his property to the pur- 
chasers who were brewers under an open contract. 1 he lessor refused his consent, 
his main objection being that he desired the house to remain a free-house. It was 
held that the refusal was reasonable ( r). But a refusal is unreasonable where the 
reason for it is one which has no reference either to the personality of the proposed 
assignee or the subject-matter of the lease. A lessor who refused to give his consent 
to an assignment on the ground that he would lose good tenants of the adjoining 
premises, which also belonged to him, and would have great difficulty in re-letting 
them, was held to have withheld his consent unreasonably and the lessee was free 
to assign without his consent («>). 

“ Arbitrary refusal ” is equivalent to an “ unfair and unreasonable ” refusal : 
but a refusal “ upon advice,” though the grounds of refusal be not specified, is not 
“ arbitrary ” (x). The proviso in the covenant is expressed by phrases of diffe- 
rent varieties and the word “ person ” includes “ corporation (y). The refusal 
may be conditional on the lessee disclosing the terms of the assignment or under- 
lease (c). 

When is an assignment in contravention of the covenant not a breach.— In 
spite of the covenant not to assign without the lessor’s consent, such consent not 
to be unreasonably withheld in case of a respectable and responsible person, a lessee 
may make an assignment without his lessor's consent if the consent be withheld 
on unreasonable grounds (a), or there is considerable delay in the reply (b), or when 
the lessor imposed a condition which he was not entitled to do (c). 

Non-applicability to certain classes of lands.— The incident of non-transfer- 
ability was common to tenancies from year to year of homestead lands and 
agricultural lands created before the passing of the Transfer of Property Act (d). 
Also a permanent tenancy created before the Transfer of Property Act for the purpose 
of habitation cannot bo transferred when there have been no yucca buildings 
erected on the land leased, when the lessee has no transferable right under the 
lease and there is no local custom in favour of alienation (c). The onus is on the 
plaintiff to prove that the tenancy commenced prior to the passing of the Transfer 
of Property Act (/). 


(0 Abrahams v. Mac Fisheries, Lid. (1923) 2 
K. B. 18. 

(u) Chaplin v. Smith (1926) 1 K. B. 198. 

(v) In re Marshall & Salts Contract (1900) 2 

Ch. 202. 

(tv) Houlder Bros. & Co. v. Gibbs (1925) 1 <-h. 
575. 

(x) T re! oar v. Bigge (1874) 43 L. J. .Ex. 95; 
Sheppard v. Hongkong & Shanghai Banking 
Corporation (1972) 20 \\\ R. 459 ; Harrison 
Ainslie &.Co. v. Barrou'-in^Furness Cor. 
(1891) 63 L. T. 834. 

O') Wittmoit v. London Road Car Co., Ltd. (1910) 
2 Ch. 525. 

(*) Re. Spark's lease , Berger v. Jenkinson (1905) 
l Ch. 456. 

(a) Houlder Bros. & Co., Lid. v. Gibbs (1925) 1 
Ch. 575 ; Sear v. House Property Investment 


Society (18S0) 16 Ch. D. 387. 

(6) Leuis & AU entry (1909). Ud. v. Pegge (1914) 
1 Ch. 782. 

(c) Premier Rinks , Ud. v. Amalgamated Cinema- 
tographs i heatres. Ltd. (1912) 56 So. Jo. 
536 ; White v. Hay (1895) 72 L. T. 281. 
id) Sarada v. Sabin (1927) 54 Cal. 333; Madhab 
v. Be joy Chand (1899) 4 C. \V. N. 333. 
Madhusudan v. Kamini (1905) 32 Cal. 
1023; Ambica Prasad v. Baldeo Lai (1915) 
20 C. \V. N. 1113; Ram Charan v. Hari 
(1908) 7 C. L. J. 107; Sm. Kamala Mayee 
v. Sibaran Chandra (1931) 36 C. \V. N. 
149. 

(/) Safar Alt v. Abdul Rasul, A. I. R. (1924) 
Cal. 1012. 

(/) Mahadeo v. Dharamnath, A. 1. K. (1924) Pat. 
324. 
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S. 108 Agricultural leases.— Although the Transfer of Property Act does not apply 

to agricultural leases the principle of this clause applies, and the assignee of an 

agricultural lease becomes liable for the rent payable to the lessor from the date 
of assignment (< 7 ). 


Transfer by lessee.— This clause permits a lessee, unless controlled by the terms 
of his grant, to assign his whole interest in the term absolutely as a lessee or to 
mortgage such interest or to grant a sub-lease or under-lease, that is, for a shorter 
term. There are several kinds of transfer to which a lessee may resort. It may 
be a sale, mortgage or lease. He may sell his entire interest in the demised premises 
by means of an assignment of the term. He may mortgage his leasehold interest 
or may carve out a lesser estate and execute an under-lease or sub-lease. A lessee 
cannot make an under-lease for a longer term than his own lease (A), nor is he the 
agent of the landlord so as to bind him by granting leases for any time he may 
think at. When an under-lease specifies no term of tenancy, it cannot be construed 
to have effect beyond the interest ( i ) of the grantor. The transferor is called the 
assignor and the transferee the assignee, which term applies to all subsequent 
transferees, however removed from the first. The assignor’s covenants are for 
good right to assign, that the rents have been paid, the covenants and conditions 
have been pei formed and observed for quiet enjoyment, freedom from encumbrance 
and further assurances, while the assignee covenants to pay the rents, observe 
the conditions, perform the covenants of the lease, and save harmless and indem- 
nify the assignoi against all actions, claims and demands in respect of any breach 
thereof. On an assignment of a leasehold the assignee is not entitled to call for 
the title to the freehold in English Law (j). In India, however, the case would 
come within section 55 of the Transfer of Property Act, 1882, by which the vendor 
must make out a title both to the freehold and the leasehold unless the latter has 
been for such a term as to exclude all probabilities of a defect in the freehold. 
There is no obligation to give notice of assignment to the lessor or any intermediate 
holder immediately prior to the assignor. 


“The whole or any part of his interest.”— These words which occur in the 
olause relate to the interost of the lessee. For practical purposes there cannot be 
a transfer of the whole of the lessee’s interest unless an assignment is executed on 
the very day simultaneously with the execution of the lease in favour of the lessee. 
The word “ whole,” therefore, means the whole of the remaining interest of the 
lessee or the residue of the unexpired term and “ any part of his interest ” means 
portion of such unexpired residue. When the whole of the unexpired residue is 
transferred the transaction is carried out by way of an assignment and the entire 
interest of the lessee is transferred to the transferee and privity of estate is estab- 
lished between the transferee and the lessor, so that the transferee or assignee is 
liable to the lessor on all covenants that run with the land including the covenant 
to pay rent ( k ), and in case whore a portion of the unexpired residue is assigned, 
the transaction is an under-loase or sub-lease and does not establish any privity 
of estate between the transferee and the lessor. Between the lessee and the 


(t) Montca v. Subraya (1907) 30 Mad. 410. 

(h) Wollaston v. Hakeuill (1841) 3 Man. & G 
297, 133 E. R. 1157. 

(0 Harish C hander v. Sree Kalu (1874) 22 \V. R. 
274. 

(;') Vendor and Purchasers Act, 1874 (37 & 38 
Vlct. c. 78), sec. 2 ; Law of Property Act. 
1925, sec. 44. 

(k) Walker v. Reeves (1780) 2 Dour. 462n., 99 


E. R. 517; Williams v. Bosanauet (1819) 
* Drod - & Bln*. 238 ; Kao, ala Kayak v. 
Ranga Ram (1862) 1 M. H. C. 24 ; Kunha- 
tiujan v. Anjelu (1894) 17 Mad. 296; 
Ttmmappa v. Rama (1897) 21 Bom. 311; 
Ardeshtr v. K. & Bros. (1925) 27 Bom. 
V-,. R - P- 558, doubted in Keshavlal v. 
Adhyam Maganla! (1934) 58 Bom. 327. 
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transferee, however, tins portion would he regarded as the “ whole.” The lessee 
would be the lessor and the transferee would be the lessee, so that if the transferee 
assigns the whole of his interest in that portion, it would be an assignment of the 
whole and would establish privity between transferee’s assignee and the original 
lessee who in such ease will be the lessor. Home where the covenant is merely 
against an assignment of the term and the lessee makes a sub-lease or under-lease, 
this is not a breach (/). A covenant not to sub-let does not include the letting of 
lodgings (m). 

Licence. — The vendor and not the purchaser must obtain the licence (»»)- 
There is no duty to take action, having used all reasonable efforts to induce the 
lessor to grant the licence (o). The licence relates to the particular assignment 
for which it is granted and has not. as held in Dumpor's case (p). the effect of doing 
away with the restriction once the licence has been granted. The lessee must pay 
the lessor’s costs of granting the licence. The licence should be obtained. It 
cannot be excused on the ground that the lessor could not have withheld it. Su«-h 
an omission is not one for which the Court would grant equitable relief (q). If 
the lessor refuses, the lessee may assign without consent (r). or he may bring an 
action against the lessor for a declaration of his right (*)• 

Rights of lessor on transfer.— The lessor is entitled to sue the lessee upon hia 
express covenant and the transferee upon the privity of estate, though he can have 
execution against one only (<). 

Liability of lessee on transfer.— After a transfer by the lessee and notice thereof 
to the lessor, the liability of the former does not cease merely at his pleasure without 
any act or consent on the part of the latter. The law here follows the English 
Law that a lessee cannot by assignment escape personal liability on the covenant 
of the lease (u), but the lessor does not thereby entitle himself to claim against him 
damages attributable to his own laches (iff. Receipt for rents, though not expressly 
describing the transferee as tenant of the holding but describing the rent paid as 
rent of the holding and the person making payment as occupier of the holding 
and as paying on her own account, is quite a sufficient recognition of the transferee 
as a tenant (w). Section 108. clause (j). expressly declares that by reason of 
assignment of the whole or part of the premises demised, a lessee shall not cease 
to be subject to any of the liabilities attaching to the lease. This liability rests 
on privity. Privities are of three kinds, privity of contract, privity of contract 
and estate and privity of estate. On the execution of a lease between lessor and 
lessee there arises a privity of contract and privity of estate which become separated 
either on assignment by the lessor of the reversion or the lessee of the term. AVhon 
lessor assigns the reversion between the grantee of the reversion and the lessee, 
there is a privity of estate. So also when a lessee assigns the term, between the 
assignee and the le.ssor there is a privity of estate. On either assignment as between 


(0 Crusoe d Blnuou e v. Hoglv (1771) 3 Win . HI. 
766, 95 K. R. 1030. 

(wi) Doe v. Iuimirag (1814) 4 Camp. 73. 

(«) Lloyd v. Crisp, (1813) 6 Taunt. 249, 128 F. R 
685. 

(o) Lehman v. McArthur (1868) 3 Ch. App 496. 
(/>) (1603) 4 Co. Rep. 1 19b. 

W) Barrow v. Isaacs & Son (1891) 1 Q. B. 417 ; 
Eastern Telegraph Co., Ud. v. Dent (1899) 

1 Q. B. 835; Upjohn v. Macfarlanc (1922) 

2 Ch. 256. 

(r) Ideal Film Renting Co., Ltd. v. Sicotson 
(1921) 1 Ch. 575. 

(5) Young v. Ashley Gardens Properties . Ltd. 
(1903) 2 Ch. 112; Evans v. Levy (1910) 79 


L. I. Ch. 383; Ideal Film Renting Co., 
Ltd . v. .V icolstm (1921) 1 Ch. 575. 

(0 Monica v. 5u6ruvfl (1907) 30 Mad. 4 IO; 
Vx that v. Shriram Savant (1905) 29 Born. 
391 ; Kunhanujan v. Anjelu (IS94) 17 Mad. 
296; Brett v. Cumberland (1619) Cro. Jac. 
521. 

(u) Eaton v. Jaques (1780) 2 Dour. 455, 99 E. R. 
290; Auriol v. Mills (1790) 4 T. R. 94. 
100 E. R. 912 ; Sasi Bhushun v. Tara Lai 
(1895) 22 Cal. 494 ; Manmatha v. Balai 
Cfuindra. A. I. R. (1924) Cal. 359. 

(i/) T ucker v. Linga (1881) 21 Ch. D. 18 
(tr) Saba Kumari Debt v. B chart Lai Sen (1907) 
34 Cal. 902, 34 I. A. 160. 
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c 108 the lessor and the lessee, the privity of contract originally established remains. 

* As between the lessee and his assignee there is a privity of contract. When the 

assignee in his turn assigns, he goes out of the transaction altogether and between 
the new assignee and the lessor a privity of estate is established. Hence privity 
of contract is not dissolved by assignment so that the lessee remains liable on all 
the covenants of the lease which run with the land to his lessor. Privity of contract 
is a personal privity and extends only to the person of the lessor and the person 
of the lessee. An assignee whenever he pleases may assign and the moment he 
divests himself of his character of assignee, he also shakes off his liability on the 
covenants under the lease. The assignee becomes liable to the lessor for performance 
of the covenants, while liability of the lessee is that of a surety for the assignee (x). 
In Bombay it has been doubted whether the English doctrine of privity extends to 
India (y). The point again arose in a later case when it was decided that an assign- 
ment was not destructive of the personal liability of the lessee on his covenant (z). 

Liability of assignee on assignment. — The assignee is liable to the lessor by 
reason of privity of estate on the covenants in the lease and also to the lessee, that 
is, his assignor, by virtue of privity of contract. The assignee is under an obliga- 
tion to indemnify the original lessee against breaches of covenant in the lease 
committed during the continuance of his own tenancy and that obligation is not 
affected by the covenants which the assignee may have made with his immediate 
assignor (a). Hois not liable for the lessee’s personal covenants. This privity of 
estate is created by the transfer, hence the assignee’s liability arises from the date 
of transfer and not from the date when he obtains possession (6). As between the 
* lessor and the lessee the effect of the assignment is that the lessee becomes surety 

to the lessor for the assignee, who as between himself and the lessor is the principal 
person bound whilst he is assignee, to pay the rent and to perform the covenants 
running with the estate, and the surety after paying the debt or discharging the 
obligation to which he is liable, has his remedy against the principal (c). This 
duty is commensurate with the time during which the assignee had an interest in 
the premisos (d). So that after he has assigned over, his liabilities cense. The 
liability to koep assignor indemnified is restricted to breaches committed after 
assignment unless they bo continuing. A lease the reversion on which was vested 
in the plaintiff contained a covenant to repair and to keep in ropair the demised 
promises. By diverse mesne assignments and other acts in the law, the term 
became vested in the defendants, who as trustees assigned the promises which were 
then out of repair for the residue of the term to an assignee, the latter covenanting 
to pay rent, perform the covenants, and koep the lessee indemnified against payment 
of rents and performance of covenants. The premises remaining out of ropairs, 
the plaintiff brought an action against defendants for breach of covenant to repair 
and they brought, on their part, the assignoe as third party. The plaintiff having 
recovered damages in the action, hold the third party was liable under his covenant 
to indemnify against those damages recovered by the plaintiff against them for 
broaches of covenant in the lease prior to the assignment (e). 


(*) Humble v. Langston (1S41) 7 M. & W. 517. 
151 E. R. 871 ; Manmatha v. Nalinaksha , 
A. I. R. (1925) Cal. 423; Ouslou* v. Corrie 
(1817) 2 Mad. 330, 5G E. R. 357 ; Monica 
v. Subraya (1907) 30 Mad. 410; Mehta v. 
Godadhar Rao (1910) 37 Cal. 083. 

(y) Keshavlal v. Adhyam Maganlal (1934) 58 
Bom. 327; Monica v. Subraya (1907) 30 
Mad. 410; Ardeshir v. K. D. & Bros. 
(1925) 27 Bom. 1.. R. 553 doubted. 


(*) Abdul Rehman v. Phirozc Sethna (1936) 60 
Bom. 394. 

(а) Moulc v. Carrett (1872) 41 L. J. Ex. 62. 

(б) Monica v. Subraya (1907) 30 Mad. 410. 

(c) Wolue ridge v. Steward (1833) 2 L. J. Ex. 303, 

149 E. R. 557. A inft 

(d) Burnett v. Lynch (1826) 5 B. & C. 589, 1™ 

E. R. 220. 

(r) Gooch v. Clutlerbuck (1899) 2 Q. B. 148. 
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The assignee’s covenant. — On an assignment of a lease the purchaser or assignee 
is bound to give a covenant for indemnity against payment of rent and performance 
of covenants even though the assignor he an executor or trustee and unable to give 
him a covenant for title (/). 


Mortgagee and lessor. — A mortgagee with possession from the lessee of a part 
of the term is not liable to the lessor for rent, as there is neither privity of estate 
nor of contract between them (*7). On a mortgage by way of assignment, the 
mortgagee renders himself liable to the lessor on the lessee s covenants just as any 
other assignee and this irrespective of the question of possession, and so to escape 
such liability on this privity of estate it is usual to make a mortgage by way of 
sub-demise though in such a case the mortgagee is exposed to the risk of forfeiture, 
if the lessee commits a breach of covenant and before he is aware of it and can make 
it good the lessor re-enters. It follows, therefore, that a receiver appointed in an 
action by a mortgagee of leaseholds by sub-demise is not liable for rents to the head- 
lessor (fO- 

Under-lessee and lessor. — A sub-lease differs from the assignment of a lease. 
It creates no privity of estate between the sub-tenant and the landlord ( j ). An 
under-lessee is not bound at law by the covenants contained in the original lease 
nor is he liable on the principle of Tulk v. Moxhay ( j ) to be restrained by injunction 
for a breach of which he is n$t guilty (k). The landlord has to deal with his lessee 
and not with the sub-tenants of the latter. The English authorities shew con- 
clusively that a landlord putting an end by a proper notice to the tenancy of his 
tenant, thereby determines the estate of the under-tenants of the latter (/). 


Mortgage by lessee. — A mortgage executed by a tenant under an express agree- 
ment with the landlord will not be put an end to by the ejectment of the tenant 
by the Revenue authorities (m). 


Mortgage by under-lessee for residue of the term.^Under the Transfer of 
Property Act, 1882, having regard to section 105 and section 108 (j), an under-lease 
for the entire residuo of the under-lessor's term operates, in the absence of a contract 
to the contrary, as an under-lease, und does not, as ordinarily under English Law, 
constitute an assignment of the lease (a). This ruling proceeded on the reasoning 
that undor English Law a reversion in the grantor was essential to the relation of 
landlord and tenant (u), but that it was not so under tho lransfer of Property Act, 
by section 105 of which a lease may bo made in perpetuity and by section 108 (j) 
a lessee can transfer the whole of his interest in tho property in the absence of a 
contract to the contrary. In tins case tho lease was not in perpetuity. It was 
only for 61 years and tho losseo demised and sub-let tho premises to tho mortgagee 
for unoxpired residue of tho term of 61 years subject to redemption. The lease 
permitted undor-lotting but prohibited assignment. Here the lease was not in 
perpetuity and by express contract section 108 (j), so far as it related to assignment, 
was ousted. It could not. therefore, be suid that this was an under-lease and 
not an ossignmont of the term. Plaintiff was lessee of a certain area, a portion of 


if) Staines v. Morris (181*2) 1 Ws. & B. 8, 35 
K. R. 4; Hornby v. Cardwell (1881) 8 
Q. B. D. 329. 

(£) Thflhalan v. EralpaJ Rajah, Calicut (1917) 
41 Mad. 1111; Vithal v. Shriram (1905) 
29 Bom. 391 {contra ) ; set* Keshavlal v. 
Adhyan Maganlal (1934) 58 Bom. 327. 
ih) Hand v. Mow (1901) 2 Ch. 721 ; Re. Abbott. 
Abbott v. Abbott (1913) 30 T. L. H. 13. 


(t) Taylor v. Gillott (1875) 44 L. J. Ch. 740. 

(j) (1848) L. J. Ch. 83, 47 1*. R. 1345. 

(h) Hall v. Excin (1887) 37 Ch. I). 74. 

(/) Timappa v. Rama (1897) 21 Bom. 311. 

(in) Bahadur v. Raja yivti (1925) 47 All. 589. 

(fi) Hansra) v. Bejoy Lai (1930) 57 Cal. 1178, 
57 I. A. 110. 

(o) Pannenter v. Webber (ISIS) S Taunt. 593. 
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S. 108 which he sub-leased to the first defendant for a period less than his own term. 

The sub-lessee covenanted to pay certain rent, ground rent and taxes, being a 
proportionate part of the rents and taxes reserved by the head lease. The first 
defendant, with the consent of the plaintiff, the original lessee, assigned by way 
of mortgage his interest as sub-lessee to the third defendant. In a suit for ground 
rent and taxes which had never been paid, it was held that an absolute assignment 
by a lessee of his interest in a lease created privity of estate between the sub -lessee 
and the landlord so that the assignee was liable to the lessor on all covenants running 
with the land, which included payment of rents and taxes (p). A covenant to 
pay the rent and covenant to pay ground rent and taxes are covenants run nin g 
with the land (g). 

Assignment by a partner. — If two partners take a lease with a covenant against 
assignment, on dissolution an assignment by one of his interest to the other is a 
breach of the covenant (r). 

Right of transferee from lessee.— The Act defines the rights and liabilities of 
the lessor’s transferee in section 109 but is curiously silent as to the assignee of 
the lessee. 


Deposit of lease as security. r lhis is not a breach of covenant not to assign (s). 

Exception to the restriction. — The contractual restriction of assignment does 
not apply to an assignment by a person on whom the property has devolved by 
operation of law and who is under an obligation to "assign. Notwithstanding the 
covenant against assignment the demising of a term ( t ) or vesting of property on 
bankruptcy in the assignee (u) does not operate as a breach. The cases in bank- 
ruptcy, in which it has been held that a trustee in bankruptcy can assign free from 
the bankrupt’s covenants against assignment without licence, depend on the 
circumstances that the bankrupt’s leasehold interest vests in his trustee by operation 
of law, so that he is not an assign of the bankrupt and consequently not bound 
by the covenant. These cases, therefore, have no application to the liquidator of 
a company because the company’s leasehold interest remains vested in the company 
after a winding-up order and the liquidator acts on behalf of the company in 
assignuxg it. A covenant in a lease to a company against assignment without 
the consent of the lessor, is binding on the liquidator in a compulsory winding-up 
of the company. There is no distinction for this purpose between a voluntary and 
compulsory wmding-up (r). Again, a compulsory purchase of the land ( w ), dis- 
posal of the term by the executors (x) allowing the property to be taken in 
execution ( y ) when the assignment is by the Sheriff who not being an assignee is 
not bound by the covenant, do not come within the restriction, so that the covenant 
to obtain the consent of the lessor is not broken. Where the condition is to assign 
to a particular individual and that assignment has been effected, the subsequent 
assignment may bo made without licence. Similarly, a covenant not to assign 
to a particular individual is not broken by assignment to a third party who assigns 
to the person to whom the alienation is prohibited. 


( P ) 
(</) 
(r) 

(5) 

«> 

(") 


A r deshir v. K. D. & Bros. (1925) 27 B< 
L. R. 553. 

Ardeshir v. K. D. & Bros. (1925) 27 Be 
L. R. 553. 

Varley v. Coppard (1872) 7 C. P. 505 ; Lang 
v. Henson ( 1905) 92 L. T. 805. 

Re. Hand ex-parte Cocks (1836) 2 Deae. 
Ct. of R. 

Doe d Goodbehere v. Bevan (1815) 3 M. & 
353, 105 E. R. 644. 

Re. Riggs, ex-parte Lovell (1901) 2 K. B. 16 


(*’) Re ■ Farrow's Bank, Ltd. (1921) 2 Ch. 164; 
Cohen v. Popular Restaurants, Ltd. (1917) 
1 K. B. 480 ; Re. Birbeck Permanent Benefit 
Building Society, ex-parte Official Receiver 
(1913) 57 So. Jo. 559. 

(w) Shtoper v. Tottenham & Hampstead Junction 

Railway Co. (1867) 36 L. J. Ch. 841. 

(x) Seers v. Hind (1791) 1 Ves. 294, 30 E. R. 

351 • 

(y) Doe d Mitchinson v. Carter (1798) 8 T. R. 

55. 101 E. R. 1264. 
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Mortgage by way of sub*demise. — A lease contained a covenant not to assign, ,s. 108 
under-lot or part with the possession <>f tho premises without the consent in writing 
of the lessor, a clause providing for re-entry upon breach of any of the covenants. 

The lessee mortgaged the premises by way of sub-demise without obtaining per- 
mission of the lessor. It was hold that the sub-demise to tho mortgagee without 
the consent of the lessor constituted a breach of the covenant as to assignment (z). 


Contract Act, IX of 1872, section 23. — The breach of the covenant does not 
bring the caso within tho provisions of section 23 of this Act. Consequences of 
the breach are not such as to render the contract between the lessee and his under- 
lessee void (a). 

Absence of any clause as to re-entry. — A clause in a lease whereby the lessee 
covenanted not to alienate, unaccompanied by any clause for re-entry upon breach, 
is a covenant merely and not a condition. The alienation cannot be treated as 
void, nor can the lessor recover possession from the lessee (6). But where the 
lease contained a condition that on such alienation the lease would bo void and 
the lesseo alienated, it was hold at the suit of the assignee of tho lossor who had 
not exercised his rights to avoid the lease, that the lease terminated and tho lessee 
could recover possession of the lands (c), and herein lies the distinction between 
a covenant and a condition. 


Sub-lease or under-lease. — This is a lease or demise for a term loss than the 
rosidue, may be by a day or otherwise as agreed. A sub-lease or under-lease of tho 
whole term amounts to an assignment ( d ). In India it has been held otherwise (e). 
Such would be the case where tho deed, though in form an under-lease, creates 
a term expiring at the same time as the original term. And even where the term 
of the sub-lease or under-lease exceeds that of the original lease, such a demise 
operates in law as an assignment (/). On re-entry, what are the respective rights 
of lessor and lessoe ? The lease is determined, thus accelerating the reversion 
expectant on the expiration of the term and the relation of landlord and tenant 
is determined. A clause for re-entry is not a usual term in a lease ( g ), though 
even without it, a lessor may re-enter (/»). The lessor is entitled to all arrears of 
rent down to the date of re-entry. 

Lessor’s remedy. — On lessee’s breach of covenant the lessor’s remedy would 
ho by way of damages or injunction or if there be a clause for re-entry ho may 
forfeit the loose and re-enter. Against a forfeiture arising from a breach of this 
covenant, thoro is no relief. 


Limitations on the lessee’s right to transfer. — See caption 


“Exception ’’ above. 


Clause (k). — The losseo is bound to disclose to tho lessor (i) any fact as to 
the nature and extent of the interest which tho lessee is about to take, (ii) of which 
the lessee is, and tho lessor is not, aware, and (iii) which materially increases tho 
value of such interest. 


(*) Serjeant v. Wash-field & Co. (1903) 2 Q. B. 
304 . 

(a) Bikanbhai v. Hiralal (1900) 24 Bora. 622; 
Oauri v. Mumtas Alt Khan (1880) 2 All. 

411. 

(«>) Madar Saheb v. Sannabawa (1897) 21 Bora. 
195; Narayan v. Alt Saiba (1894) 18 Bora. 
603; \fadkab v. Narottam (1890) 17 Cal. 
828; Parmeshri v. Vittappa (1903) 26 Mad. 
1 57 • 

{c\ Dishvrshvar v. Mahableshwar (1918) 20 Bom. 


L. R. 767. 

(J) Beardtnan v. Wilson (1868) 4 L. R. C. P. 57 ; 
Pannenier v. Webber (1818) 8 Taunt. 593, 
129 E. R. 515. 

( e ) Hunsraj v. Bijavlal Seal (1930) 57 Cal. 1176, 
57 I. A. no. 

(/) Wollaston v. Hakcwill (1841) 3 Man. Sc G. 
297, 133 E. R. 1157. 

(£) Hodgkinson v. Crowe (1875) 10 Ch. 622. 

(X) Knight v. Mary (1537) Cro. Eliz. 60. 



S. 108 


862 THE TRANSFER OF PROPERTY ACT. [CHAP. V. 


Exception. — There is no such duty when there is a contract or local usage to 
the contrary. 

Agricultural leases. — The clause has no application to these leases (?’). 

Non-disclosure by lessee. — By this clause there is a duty to disclose to the lessor 
the interest which the lessee is about to take, of which he is aware and the lessor 
is not aware, and which knowledge materially enhances the value of that interest. 
The provisions of this clause are similar to clause (a) of sub-sections (1) and (5) 
of section 55, except that the Act does not render non-disclosure fraudulent in the 
case of leases as in the case of sales and purchases. The commentaries on clause (a) 
of section 55 (1) would be applicable to the present clause. 

The lessor’s remedy. — In the event of non-disclosure by the lessee of an 
advantage taken by him, the lessor’s remedy would be not avoidance of the lease 
but compensation or damages. 

Clause (1). — The lessee is bound 

(i) to pay or tender 

(ii) at the proper time and place 

(iii) the premium or rent 

(iv) to the lessor or his agent on his behalf 

Exceptions. — Only in the absence of a contract or local usage to the contrary’, 
this clause applies. 

Agricultural leases. — These leases are excluded from the operation of the 
provisions of this section (j) 

Rent. — Payment, suspension, eviction, etc., are dealt with more fully in the 
commentaries on section 105, to which reference may be made. 

Right of co-lessor to sue for the whole rent. — -When rent is payable to several 
joint lessors or the heirs of a deceased lessor, payment to one co-lessor is a valid 
discharge (k). On the analogy' of payment to one of several joint promissors, 
co-sharer landlords can sue their tenant jointly for their rent ( l ), making co-sharers 
defendants if they refuse to join as plaintiffs (m). On general principles of legal 
procedure, a sharer whose co-sharers refuse to join him as plaintiffs can bring them 
into the suit as defendants and sue for the whole rent of the tenure (n). A dis- 
tinction is made when the suit is for enhancement of rent under the Bengal Tenancy’ 
Act, VIII of 1885, where all “joint landlords” must “act together” and take 
a common action. It is not sufficient for one of them to sue as plaintiff making 
those who refuse defendants. It is otherwise when the suit is to recover arrears 
of rent which is debt, the right to recover which, arises under the general law and 
does not require the authority' of the Bengal Tenancy Act (o). 

Eviction. — Under section 108 (1), a lessee is bound to pay or tender at the proper 
time and place the premium or rent to the lessor or his agent in this behalf. The 
question here is whether the plaintiffs are liable to pay rent when the premises 


(i) Sec. 117 of the Transfer of Property Act. 

(j) See. 117, Transfer of Property Act. 

(h) Sambhu v. Kamalrao (1898) 22 Bom. 794 ; 
Krishnarav v. Matiaji (1874) 11 Bom. 
H. C. R. 108. 

(/) Akshoy Kumar Mitra v. Gopal Kamini Debt 
(1906) 33 Cal. 1010 ; Shyame Charan v. 
Akhoy Kumar Milter (1905) 10 C. W. N. 
167 ; Girish Chunder v. Chhatradhar Ghost 
(1905) 3 C. L. J. 379. 

(mi) Per gash Lai v. Akhouri Batgobind Ghost 


(1905) 3 C. L. J. 379 ; the contrary view in 
Manohar Das v. Mantur Ali (1883) 5 All. 
40 is no longer law in view of the Agra 
Tenancy Act, II of 1901. 

(»i) Pramoda Nath Roy v. Ramani Kant a Roy 
(1908) 35 Cal. 331, 35 I. A. 73; Shashi 
Kumar Mirbahar v. Seeta Nath Bannerjee 
(1908) 35 Cal. 744. 

(o) Jatindra Nath Chotcdhri v. Prasantia Kumar 
Bannerjee (1911) 38 Cal. 270, 38 I. A. 1. 
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have been rendered uninhabitable by reason of the lessor’s acts and deeds. The 
liability to pay rent ceases on eviction by the landlord or by a person lawfully 
claiming by title paramount, while the eviction continues (p). If the landlord 
brings ejectment for a forfeiture, he cannot recover rent accruing after the issue 
of the writ ; his remedy is in damages for the detention of the premises ( 7 ). An 
eviction by the landlord, in addition to stopping the rent, prevents him from 
forfeiting the lease for non-performance of covenants (r). But it does not discharge 
the tenant from his covenants other than for payment of rent, or put an end to the 
tenancy (.9). To constitute an eviction, physical expulsion is not necessary. Any 
act which deprives the tenant of the enjoyment of the demised premises will amount 
to an eviction (£), such as the fact that the landlord enters while the tenant is in 
possession (u), or induces the under-tenants to leave by notice to quit (v), but not 
if the landlord commits trespass (tc). 

To whom the payment or tender should be made. — According to this clause, 
payment or tender of the premium or rent must be mode either to the lessor or his 
agent duly authorized for the purpose. The agent may be a person holding a 
power-of -attorney to receive the rent and give sufficient discharge for the purpose 
or he may be a servant employed by the landlord and being armed with the receipt 
for the rent, the tenant may exchange, as is usually the case, the rent with the 
receipt. An authority given to an agent is revocable (x). A builiff executing a 
warrant of distress has implied authority to revoke rent if tendered by the tenant (y). 
Payment to a servant expressly authorized to receive, discharges the lessee (z). 

Rent on disclaimer by trustee in bankruptcy.— When leave to disclaim is given 
to a trustee, the landlord is entitled to some compensation and must be paid the 
rent accruing from the last quurter down to the day on which the lease is dis- 
claimed (a). 


Clause (m). — The lessee is bound 

(i) to keep, and 

(ii) on the termination of the lease to restore the property in as good a condi- 
tion as it was at the time when he was put in possession, 

(a) subject only to changes caused by reasonable wear and tear or 
irresistible force ; 

(iii) to allow the lossor and his agent, at all reasonable times during the term 

(a) to enter upon the property and 

(b) to inspect the condition thereof and 

(c) to give or leave notice of any defect, 

(iv) to make good, within three months after notice, any defect caused by the 
act or default of the lessee, his servants or agents. 


( P ) Tomlinson v. Day (1821) 2 Brod. & BinR. 

680, 129 E. R. 1128; Prentice v. Elliot 
, , „ (1839) 5 M. & W. 6u6. 

(?) Birch \. Wright (1786) 1 Term. Rep. 378, 99 
E- R- 1148; Jones v. Carter (1846) 15 
M. 6c W. 718, 153 E. R. 1040. 

(U Pellatt v. Doo'ey (1862) 31 I.. J. C. P. 281. 

(*) Morrison v. Chadwick (1849) 7 C. B. 266; 

Newton v. Allin (1841) 1 Q. B. 518. 

(«) Upton v. Townend (1855) 17 C. B. 3(1 ; 
Henderson v. Mears (1859) 7 W. R. 554; 
Baynton v. Morgan (1888) 22 Q. B. D. 74 
Cl A. 


1 (Ml Smith v. Raleigh (1814) 3 Camp. 513 ; 

Griffith v. Hodges (1824) 1 C. & P. 418, 
420. 

(0) Bum v. Phelps (1815) 1 Stark. 94. 
tw) Hunt v. Cope (1775) I Cowp. 242, m. 98 E. R. 
1065; S' ruby v. Sharpe (1878) 8 Ch. D. 
39, 51 C. A. 

(*) Venning v. Bray (1862) 2 B. & S. 502, 121 
E. R. 1159. 

(y) Hatch v. Hale (1850) 15 Q. B. 10. 117 E. P. 
361 . 

I (r) Cropp’s case (1586) Godb. 38, 78 E. R. 24. 

(a) In re Moser (1884) 13 Q. B. D. 738. 
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Agricultural leases. — These are excepted from the provisions of this section (6). 

Good condition. — There is no implied contract to use demised premises in a 
tenant-like manner when the tenant has expressly contracted to repair (c). 

Usually the covenant is expressed thus. — “To keep and maintain the glass of 
the windows, locks, latches and fasteners and the interior of the demised premises 
and of all additions thereto and the sanitary and water apparatus thereof in good 
and tenantable repair and condition (accidents by fire and tempests excepted) 
throughout the term and in such repair and condition to yield up the same at the 
determination of the tenancy and also to make good any stoppage of or damage to 
the drains caused by the negligence of the tenants, his servants, family or visitors” (d). 
Not seldom the liability is distributed between the landlord and tenant expressly. 
But where there is no such stipulation, the law implies an obligation on the tenant’s 
part to maintain the demised premises and to restore them at the termination of the 
tenancy, in the same state in which they were at the date, not of the commence- 
ment of the lease but at the date when the lessee was put in possession, subject to 
certain exceptions, namely, changes caused by fair wear and tear or irresistible force. 
In India, under section 106 of the Act, a tenancy is either from month to month or 
year to year, according to the purpose for which the premises were let. In England 
there are several varieties of tenancies. There it has been held that a tenant from 
year to year of a farm and buildings at a fixed rent, who has not entered into any 
other express agreement with the landlord than as to the amount of rent, is under 
an obligation, implied by law, to use and cultivate the lands in a husband-like 
manner according to the custom of the country (e), and to keep the buildings 
wind and water-tight (/) but is not liable “to sustain and uphold” the premises (g); 
and as covenants implied by law run with the reversion at common law, the assignee 
of the reversion can at common law enforce the implied obligation against the 
tenant ( h ). By this clause the lessee is rendered liable to maintain the property 
leased in the same condition in which it was at the time of possession, subject only 
to changes caused by reasonable wear and tear or irresistible force. Incidental to 
this liability, the lessor is given a right at all reasonable times during the currency of 
the lease, to enter the premises to view the state of the property and give or leave 
notice of any defect in the condition. Now as to defect in condition, the clause 
is sub-divided into two parts, one of which relates to defects caused by any act or 
default on the part of the lessee, his servants or agents, as to which the clause 
presents no difficulty, for the obligation is imposed on the lessee to make good the 
same. But the defect referrred to in the previous part of this clause is not as clear. 

It must be one which is not covered by clause (f), for although the Act creates no 
obligation on the lessor to repair, it imposes a qualified obligation on the tenant 
by this cluuse in that respect. It is submitted that the defect contemplated in 
the first part of the clause is such as is caused by the lessee remaining passive. 

Express covenant to repair. — Usually this covenant obliges the tenant and 
not the landlord to keep the premises in repair, with a proviso that the liability 
shall only extend to keeping them in the condition in which they are at the time when 
ho was put in possession. The covenant is seldom restricted to the tenant doing 


(b) See. 117, Transfer of Property Act, IV of 

1882. 

(c) Sianden v. Christmas (1847) 10 Q. B. 135, 

110 E. R. 53. 

(d) Encyclopaxlin of Forms, 2nd Ed., Vol. 8, 

p. 162. 

<«) Horsefall v. Mather (1815) Holt N. P. 7 ; 


Pawley v. Walker, 5 T. R. 373 ; Onslow v. 
Anon (1809) 16 Ves. 173. 

(/) Anuorth v. Johnson (1832) 5 C. & P. 239 ; 

Leach v. Thomas (1835) 7 C. & P. 327. 

(f) Anworth v. Johnson (1832) 5 C. & P. 239. 

(A) Wedd v. Porter (1916) 2 K. B. 91. 
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the inside repairs and paint. The proviso is important as a distinction is made 
between a general covenant to repair, which binds the tenant to keep them in 
the condition existing at the time of demise, and “ put ” them or “ keep ” them 
in repair, which words would bind the tenant to improve their condition as at the 
date of the demise (V). On the repairing covenant in a lease, the leading authority 
is Lurcott v. Wakeley and Wheeler (j) in which the previous authorities have been 
reviewed, as a result of which the following propositions may be summed up : — 
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(a) When an habitable old house is rendered worse by mere lapse of time and 
the effects of wind and weather, the loss falls on the landlord Ik). 

(b) That the covenantor is absolved when, owing to change of circumstances, 
what he is required to do could not have been in the contemplation 
of the parties and involved giving an entirely new subject-matter (J). 

(c) Good, tenantable repair and similar phrases in common use import such 
repair os having regard to the age, character and locality of the house, 
would make it reasonably fit for the occupation of a reason ably- minded 
tenant of the class who would be likely to take it (m). 

(d) The question of repair is in every case one of degree and the test is whether 
the act to be done is one which in substance is the renewal or replace- 
ment of defective parts or the renewal or replacement of substantially the 
whole (n). 


Form of covenant to repair. — No importance is to be attached to the particular 
form of words used in the covenant. The effect is the same whatever words 
are used provided they plainly express the intention that the premises are to 
be repaired, kept in repair and yielded up in repair. In framing the covenant a 
variety of phrases are used to denote substantially the same obligation, and many 
of these phrases in common use have received judicial interpretation. These cases 
cannot be regarded as material when the construction of the covenant is in issue, for 
they lay down no general principles of law, as each case depends upon its own facts 
and circumstances. Cases are referred to as they supply a useful working rule for 
the normal covenants to repair, however variously they may be worded. Phrases 
'vhich have received judicial determination are such as “ good tenantable repair ” (o) 
kept in thorough repair and good condition ” (p) “ tenantable repair ” ( q ), “in 
as good repair and condition ’’ (r), “ habitable repair “ (*),“ well and substantial 
repair “ (<) “ substantially repaired upheld and maintained ” (m), “ to do necessary 
repairs” (v) “ forthwith to put into repair ” (w), “ good ”, “sufficient,” “ tenantable,” 
repair (a;), “ well and substantially,” “good, substantial,” repair (y). On tliis subject 



U) 

(*) 

</) 

(m) 

(*) 

(o) 

P) 


Harris v. Jones (1S32) l Moo. & It. 172 
N. P. ; Welker v. Hatton (1842) 10 M. & W 
258; Encyclopedia of I-orras, 1st Ed. 
Vol. 7, p. 192 (k). 

0911) 1 K. B. 905. 

GvUeridge v. Maynard (1832) 1 Moo. &l R 
334. 

Tottens v. Walker (1906) 2 Ch. 166 ; LisUr 
v. Lane (1893) 2 Q. B. 212. 
rroudfoot v. Hart (1890) 25 Q. B. D. 42. 
Lurcott v . Wakeley and Wheeler (1911) 1 K. 
B. 905. 

Proudfoot v. Hart (1890) 25 Q. B. D. 42. 
LurcoU v. Wakeley and Wheeler (1911) 1 
K. B. 905. 


in) Crawford v. Newton (1886) 36 W. It. 54. 

(r) Jones v. Joseph (1918) 87 L. J. K. B. 510. 

($) Belcher v. M'Intosh (1839) 8 C. & P. 720. 

(t) Moxon v. Townshend (1886) 3 T. L. R. 392 ; 

Anstrulher-Gough-Calthorpe v. Mc’Oscat 
(1924) 1 K. B. 716. 

(u) Monk v. Noyes (1824) 1 C. & P. 265 N. P. 

(u) Truscott v. Diamond Hock Boring Co. ( 1 882 

20 Ch. D. 251. 

tw) Doe d Pittman v. Sutton (1841) 9 C. & P. 
706 N. P. 

( x ) Anstrulher-Gough-Calthorpe \. Mc’Otcar (1824 1 

i I K. B. 716. 

(y) btc.cn v. Trumpet (IN5S) 26 Beav. 11, 53 

: r.K.ffoo. 


oo 
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S. 108 a much misunderstood case and one frequently misapplied is Proudfoot v. Hart (z), 

a case of a rotten floor, in which it was held that the tenant’s obligation under 
the repairing covenant was to put and keep the premises in such repair as having 
regard to the age, character and locality of the house would make it reasonably fit 
for the occupation of a tenant of the class who would be likely to take it. Proud- 
foot v. Hart ( 2 ) contains no general principle. It was a question as to what was 
performance of a covenant to keep in good tenantable repair. The floor was a 
subsidiary part of the whole. The house could not be occupied if the floor was 
rotten, and the tenant to comply with the covenant as to tenantable repair, meant 
either to make it good by repair or replace it, for otherwise the house could not be 
tenantable. The extent of a tenant’s obligation under repairing covenants in a 
lease was considered by the Court of Appeal in the leading case of Lurcott v. 
Wakeley and Wheeler (a). There a lease of a London house contained a covenant 
by the lessee to substantially repair and keep it in thorough repair and good 
condition. Shortly after, the front external wall was required to be pulled down 
by a Local Authority as being a dangerous structure and the plaintiff called upon 
the defendants to comply with the notice, which they failed to do. After the 
expiration of the term the plaintiff, in compliance with a magistrate’s order, took 
down the wall and then, in compliance with a further notice from the Local 
Authority, rebuilt it in accordance with modem requirements. The home was 
ve^ old and the condition of the wall was caused by old age and the wall could not 
have been repaired without rebuilding it. It was held that the defendants were 
under their covenant liable for the costs of taking down and rebuilding the wall. 
The principle established by the authorities is that where the house as a whole or 
the subject-matter of the covenant as a whole, has by lapse of time fallen into such 
a condition that it is necessary to rebuild it, the covenant to repair does not 
apply, but that principle does not extend to a case where only subsidiary portion 
of the whole requires rebuilding (6). There is an analysis of the meaning of 
repair by Buckly, L. J., in Lurcott v. Wakeley and Wheeler (c), according to 
which, repair and renew are not words expressive of a clear contrast. Repair always 
involves renewal ; renewal of a part ; of a subordinate part. Repair is restoration 
by replacement of subsidiary parts of a whole. Renewal as distinguished from 
repair is reconstruction of the entirety, meaning by the entirety not necessarily 
the whole but substantially the whole subject-matter under discussion. This was 
approved in a later case (d). 

"Standard of repair.”— Tire question as to whether the standard of repair 

.a to vary from time to time or to remain as it was. when the subject-matter was 

demised, was raised in the Court of Appeal (e), which followod Morgan v. Hardy (/). 

It was hold that the Court was bound to look to the character of the house and its 

ordinary uses at the time of the demise. An improvement of its tenants or its 

neighbourhood will not increase the standard of repair nor will their deterioration 
lower that standard. 


Further Instances of breaches of a covenant to repair.— In addition, a variety 
of cases are to be found relating to the breach of the express covenant to repaid, 
construed not for the purpose of determining the extent of the tenant’s liability to 


in (1890) 25 Q. B. D. 42. 

(a) (1911) 1 K. B. 905. 

(b) Luicott v. Wakeley and W hitler (1911) 1 

K. B. 905 ; Lister v. Lane (1893) 2 O. B. 
212 ; Wright v. Lawson (1903) 19 T. L. R. 
510. 


(cl 

(*) 

(') 

(/) 


(1911) 1 K. B. 905, 023. 
Anstruther-Gough-Calthorpe v. Mc'Oscar (1924) 
1 K. B. 716. 

Anstruther-Gough-Calthorpe v. Mc'Oscar (1924) 
1 K. B. 716. 

(1886) 17 Q. B. D. 770. 
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repair, but as dealing with the subject-matter of repair and thus affording further 
illustration of this covenant, such as leaving premises infested with bugs (tj), leaving 
the glass of windows cracked and not repairing pavement (Jt\. not yielding up a 
farm as he found it (< ), removing a fixture, for example, a verandah, the lower part 
of which is affixed to the ground by means of posts (j). the breaking of a door-way 
through the wall of a demised house into an adjoining houseful, pulling down the 
premises wholly or partly (/). non-repair of a mill-wheel (mg all of which have been 
held to be broaches of covenant for repairs. 

Nature of covenant to repair. — Covenant to repair runs with the land and 
binds assigns though not named(a) and being divisible, an assignee of part of the 
premises is also liable (o); hut a covenant by a sub-lessee toindeinnify against breaches 
of covenant in the head-lease is merely personal and does not bind his assignee (p). 
for it is prima facie collateral, as it docs not touch or concern the land demised. A 
lease for years of land contained a covenant to repair buildings erected on the land 
and a proviso for re-entry for broach. Of several houses erected on the land two 
were demised by an under-lease, in which the under-lessor covenanted for himself 
and his assigns with the undor-lessce and his assigns for (1) quiet enjoyment, (2) for 
the performance of the covenants of the head-lease by the lessee thereof so far as 
they affected the land included in the head-lease and not demised in the under- 
lease, (3) to indemnify under-lessees and his assigns against breaches of those cove- 
nants. The under-lessor’s assignee (in whom the head-lease had vested) failed to 
l>orform the covenant in repair in the head-lease, and the head-lessor re-entered on all 
the land demist'd by the head-louse and ejected the assignee of the under-lesse*- 
from the two houses. It was hold that the covenant in the under-lease did not run 
with the land, us it did not touch or concern the laud demised in the under-lease so 
that the assignee of the under-lessor was not liable for breaches of the above- 
mentioned covenants (q). The covenant also runs with the reversion so that the 
lessor’s assignee can sue on it (r), but not when the reversion is assigned after the 
expiration of the term and the tenant is holding over without a written agreement (*). 
for i? there be a written agreement the original terms are implied (/). It is a usual 
covenant («). 

Original structural defect. — The covenant to repair does not extend where 
the defect has been caused by faulty construction or inherent defect, thus load- 
ing to earlier collapse of the building than it would have done if the construction had 
been different (v). 

Reasonable wear and tear. — An exception to the general liability of a tenant, 
this phrase is often expressed as fair wear and tear or fair or reasonable wear ami 
tear. There is no authority as to the moaning of these words, but where these 
words appeared in a lease in which there was no eovonant to repair during the term, 

( P ) Doughty v. Bowman (1848) 1 1 Q. B. 444. 

(q) Dewar v. Goodman (1909) A. C. 72. 

(r) Ellis v. Torrington (1920) 1 K. B. 39H ; 
Cuthertson v. Irving (I860) 29 L. J. Lx. 
485. 158 E. R. 56. 

(j) Diane Francis (1917) 1 K B. 252. 

(0 Conveyancing and Law of Property Act, 
1881, c. 41. s. 10 (1) ; Cole v. Kelly (1920) 

2 K. B. 1 06. 

(n) Doe d Dytnohe v. Withers (1831) 2 B. & Ad. 
896. 

(v) Lister v. Lame & Neshan (1893) 2 Q. B. 212 ; 
Torrens v. Walker (1906) 2 Ch. 166 • 
Hugall \. McKean (1884) 1 T. L. R. 53; 
Wright v. Lawson (1903) 19 T. L. R. 510. 


(£) Jones v. Joseph (1918) 87 L. J. Q. B. 510. 

(M Pyot v. St. John (Lady) (1613) Cro. Joe. 329, 
79 E. R. 281. 

0) Wim v. White (1772) 2 Wm. Bl. 839, 96 E. It. 
495; Payne v. Haine (1847) 16 M. & W. 
54 1 . 

0> Penry’s Administratrix v. Broicn (1818) 2 
Stark. 403 N. I>. 

(M Doe d Vickery v. Jackson (1817) 2 Stark. 293 
M. P. 

Ol Garage v. Lockwood (1860) 2 F. Sc F. 115 N. P. 
(m) Openshau v. Evans (1884) 50 L. T. 156. 

<n) Spencer's case (1583) 5 Co. Rep. 16a, 77 E. R. 
72. 

(<•) Stevenson v. Latnhard (1802) 2 East 575, 
102 E. “ - 


S. |l»* 
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S. 108 it was held that the lessee was not liable for dilapidations caused by friction of the 

air by exposure and by ordinary use {tv); although these words include destruction 
of surface by ordinary friction, they do not include total destruction by a catastrophe 
which was never contemplated by either party. 

Plaintiffs had demised certain floors in a warehouse for seven years to defen- 
dant at a yearly rent. The lessee covenanted to repair, maintain and keep the 
inside in good and tenantable repair and condition and to deliver them up at the 
end of the term, damage by fire, storm or tempest or other inevitable accident or 
reasonable wear and tear only excepted. The lessors covenanted to keep the walls, 
roof and main timbers in good and substantial repair and condition. Sub-lessees 
of defendant overloaded one of the upper floors which brought the whole building 
down. The plaintiff rebuilt it and sued for rent during the term the building 
remained unoccupied. The defendant denied liability and claimed damages from 
the plaintiff. It was held, in the absence of notice to the plaintiffs for any damage 
for want of repair, they were not liable on the express covenant to keep the walls, 
roof and main timbers in repair ; that the tenant was not liable, if destruction was 
caused by using the property in what was apparently a reasonable and proper 
manner, having regard to its character and for the purpose for which it was intended 
to be used ; that under his express contract he was liable for the costs of putting the 
inside of the floors and fixtures in good and tenantable repair (x). 

Where a lease contained a covenant by the lessee to keep the interior in good 
and tenantable repair and to deliver them up in good and tenantable repair, reason- 
able wear and tear excepted, it was held that he was not liable for damage caused 
by bursting of an outside water-pipe which the tenant was under no liability to 
repair (y). Where a tenant undertakes to keep the premises in as good repair as when 
he took it fair wear and tear exoepted, he is not entitled to quit upon its becoming 
uninhabitable for want of other repairs during the term. The landlord is under no 
implied obligation to do any repairs in such a case (z). A special case was stated 
by an arbitrator as to the covenants of a lease to keep premises which were old and 
in a bad state of repair at the date of the lease, in the same state of repair in which 
they then were, fair wear and tear excepted, and to deliver up the same in suoh 
repair and condition on the determination of the term. The Court agreed upon a 
“ formula ” for the guidance of the arbitrator to the effect that while the tenant 
was responsible for repairs necessary to maintain the premises in the same state as 
when he took them, yet if wind and weather had a greater effect on the premises, 
having regard to this character, than if the premises had been sound, the tenant 
was not bound so to repair as to meet the extra effect of the dilapidations so 
caused (a). 

Where covenants to repair are separable. — An absolute oovenant is not the 
same as a qualified covenant if they differ in substance. A oovenant to repair at 
all times when, whore and as often as occasion shall require during the term and at 
the furthest within three months after notice for want of reparation, is one covenant ; 
and it cannot be stated as an absolute covenant to repair at all times when, where, 
and as often as occasion shall require during the term (6). The authorities establish 
that general and special covenants of this nature are separate and distinct covenants 

(id) Terrell v. Murray, 45 So. Jo. 579: Manchester . (#) Arden v. Pullen, 10 M. 5c W. 321: 152 E. R. 

Bonded Warehouse Co. v. Carr, 49 L. J. 492. 

Q. B. 809. 1 (a) Miller v. Burt (1918) 68 So. Jo. 117. 

(x) Manchester Bonded Warehouse Co. v. Carr, I (6) Horsefall v. Testar (1817) 7 Taunt. 385; 129 

49 L. J. Q B. 809. E. R. 154. 

<v) Citron v Cohen '1920) 38 T. L. R. 580. 1 
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which severally make a complete sentence. Hence a general covenant to repair S, |0H 
and further to repair within three months after written notice from the lessor, are 
independent and separate covenants (c), the latter being a special covenant. A 
right of re-entry attaches for a breach of the former, though no notice be given under 
the latter, which right of re-entry may be effected by letting to an under-tenant and 
subsequently receiving rent from him (d). 

Entry by landlord to view and repair. — Without some stipulation to that effect, 
the landlord has no right to enter the premises while the relation between landlord 
and tenant subsists (e). Any such entry would be deemed as a trespass which would 
be restrained by injunction, although the non-repair may cause a forfeiture of bis 
own lease (/). A covenant for a landlord to be allowed to enter a house to view the 
repairs at convenient times, is not broken if he is not permitted to enter some of the 
rooms if he comes without notice (f/). In India the law is different. The tenant 
is hound under this clause to allow the landlord and his agents, at all reasonable 
times during the term, to enter upon the property and to inspect the condition thereof 
and to give or leave notice of any defect in such condition. 

Give or leave notice.- -On this subject t lie Act is silent. The notice may be 
given to the tenant. 


His servant or agent.— It may be oral or in writing and may be given or left, 
that is, served by hand or through the post or affixed to the property. 

Defect in such condition. — A distinction is made between notice of a defect 
as to condition and making good a defect after notice. In the former case the 
defects in the condition are such for which the tenant is not liable. The landlord 
is under an obligation to inform the tenant of this. In the latter case the defect." 
are caused by the wrongful acts or dofaults of the lessee, his servants and agents, 
whioh he is bound to make good within throe months after notice has been given 
or left. It is not stated who is to repair the defects in the former case. Presumably 
the landlord. Under clause (f) those defects would be repairs which a landlord is 
bound to make and if he neglects within u reasonable time after notice to repair’, 
the tenant may make them himself as authorized by clause (f) to this section. 

Notice to repair. — The lessor may charge the lessee without notice but tin.* 
latter cannot (A), unless the lessor is presumed by circumstances to have personal 
knowledge (t), or is in possession of a defective portion of the premises (j); but the 
mere possibility of knowledge will not suffice (I - ). A latent defect, however, wii I 
render the landlord liable without notice (/). 


Measure of liability for repairs. — This is fixed with reference to the beginning 
of the lease and not with reference to the end of the term (»»). It should be mea- 
sured by the requirements of tenants who would be likely to take the premises at 
the commencement of the term. This is really covered by Morgan v. Hardy (n). 
which was affirmed on this point by the Court of Appeal (o), though reversed on 
another (/>). It is an open question when after the commencement of the term the 


(e) Doe d Morecraft v. Meux (1925) 4 H. & C. 
B '! 6 . >07 E. R. 1185. 

W ttavhs v. Le Geos (1858) 4 C. B. N. S. 537. 
>40 E. R. 1201. 

Barker v. Barber (1829) 3 C. & 1’. 557 fN'. I\). 
Stocker v. Planet Building Society (1879) 27 
W. R. 793. 

rJ* Waher ell v. Bird (1833) 6 C. & I*. 195. 
i) I redway v. Maehin (1904) 91 L T. 3lu: 
Manchester bondut Warehouse Co. v. Carr 



(1880) 43 L. T 476. 

(i) Murphy v. Hurly (1922) 1 A. C. 369. 

(j) .Metier <5* C o. v. Holme (1918) 2 K. B. lau 
(A) Hugall v. M'Lean (1885) 53 1.. T. 94. 

(/l Fisher v. M ailers (1926) 2 K. B. 315. 

(hi) Anslriither-liough-Calthorpe v. McOscar (192 ’>) 
1 K. B. 716. 

(»ii (1886) 17 Q. B. D. 77a. 

(u) (1SS7) 35 W. R. 588. 

! (/>) (1887) 18 Q- B. D. 646. 
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S. 108 tenant's possession has been delayed, how the date i6 fixed as to the tenant’s liability 

to repair, keep in repair and yield up in repair. A different rule obtains in this coun- 
try whereby the tenant is obliged to leave the property in the condition he found it 
when he obtained possession. 

Covenant for repair how construed when premises destroyed by various 
causes. — A tenant is liable to repair though the premises demised be burnt by 
lightning or blown down by enemies ( q ) or damaged by bomb discharged from an 
enemy aeroplane ( r ). In an Indian case where there was an express covenant to 
repair by the tenant, he was absolved from liability for damages caused by earth- 
quake, hurricane or the like (s). Clause (e) of section 108 of the Transfer of Pro- 
perty Act empowers the tenant to avoid the lease where through any of the above 
causes a material part of the property be wholly destroyed or permanently and 
substantially rendered unfit for the purpose for which it was let. 

Construction of covenant to repair, when premises held from a date then last 
past. — In an action for breach of covenant in a lease, the tenant is not liable for 
acts done before the time of the execution of the lease although the habendum of the 
lease states that the premises are to be held from a day prior to its execution. The 
lease in question was executed on the 9th of November 1842 which stated that the 
premises were to be held from the 22nd of June then last past. It was held that 
the plaintiff was not entitled to recover for the acts complained of, which were done 
before the date of the execution of the lease. The habendum in a lease only marks 
the duration of the tenant's interest and its operation as a grant is merely pros- 
pective ( t ). 

Landlord’s fixtures. — Covenant to repair does not include repair of things 
forming part of the original structure itself. In a lease of a house the term “ fixture ” 
means something affixed to the premises after the structure is completed. A tenant 
of business premises, the sides of which mainly consisted of plate-glass windows of 
the ordinary kind which do not open, covenanted to repair the landlord’s fixtures. 

I he landlord claimed that the windows were landlord’s fixtures and the tenant was 
liable to repair. It was held that the windows formed part of the structure of the 
house, and the covenant did not extend to them (u). Covenant to repair does 
not include repair of party wall. 

Covenant to do specific repairs in a particular year.— The liability of the lessee 
under such a covenant, assuming the lease to be then subsisting, attaches as 
soon as the year begins, and the fact that the lease is determined by lessee by notice 
expiring before the end of the year does not relieve the lessee of his obligation to 
perform the contract unless he shews some exouse for their non-performance. A 
lease contained the following covenant by the lessee : — “ And will in the year 1909 
and also in the year 1916 if this lease shall so long last paint, etc.” The lessee died 
in 1915 and his executors under a power in that behalf contained in the lease gave 
six months’ notice to the lessor to determine the lease on March 1, 1916. On the 
determination of the term the covenant not having been performed, the lessor 
claimed damages for breach and the executors were held liable (»•). 

Newly erected buildings. — How far the covenant extends to these is a matter 
of construction of the covenant. If it is general in form, it would include these 

(</) Parading v. Jane (1647) Aley 26, 82 E. R. 

897. 

(r) Redmond v. Datnlon (1920) 2 K. B. 256. 

(s) liolton v. Donald (1908) 3 A. L. 1. 134. 
it) Shaw v Kav (1847) 17 L. 1. Ex. 17. (1847) 


154 E. R. 175. 

(u) Hosu'fll v. Crucible Steel Co. (1925) 1 K. B. 

119. 

( v ) Kirklintnn v. Wood (1817) 1 K. B. 332. 
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but if itisn particular covenant to repair demised buildings, then no such liability 
would arise. It there is an addition to the old house it would be within th»* 

covenant, but it it is a new and independent dwelling-house, it would be outside the 
covenant (w). The covenant was extended to newly erected houses when the 
demised premises included. “ all other erections and buildings which at any time 
hereafter during the said term shall be built on the same piece of ground or any 
part thereof ” (.r). 


Extent of landlord's obligation to repair.- The principles of construction which 
have been applied to lessee's covenant to repair, apply equally to similar covenants 
by lessors. A covenant by lessor to keep the outside walls in repair was construed 
as a covenant to repair on notice and there could be no breach until the lessor 
bad notice of want of repair, which must be from the tenant and not aliunde (y). 


Effect of landlord’s collateral agreement on tenant’s covenant to repair. — 
Defendant agreed to take a lease of the plaintiff’s house, if the latter would put 
the drains in sound and proper condition. A lease executed subsequently contained 
a covenant by the lessee to pay all outgoings in respect of the premises and to 
keep the premises in repair. The plaintiff did not put the drains in order before 
or after the execution of the lease and had to incur expenses for complying with the 
order of the sanitary authorities, to recover which he sued the defendant, who was 
held not liable, on the grounds (1) that the covenant to pay outgoings did not apply 
to the payment for work rendered necessary by the plaintiff’s failure to repair the 
drains in accordance with the agreement and (2) that the covenant to keep the 
premises in repair did not apply to the drains unless and until they had first been 
put in repair bv the plaintiff (z). 


Covenant to build and covenant to repair. — Where there is an express covenant 
to build both as to time and mode of building no further covenant to build can be 
implied from a covenant to repair. An express covenant to build within 10 years 
w hich could only be broken once cannot be consistent with an implied covenant to 
build which might be continuously broken. The repairing covenant attaches only 
to the buildings when built, and does not in a lease, where there is an express build- 
ing covenant , imply an obligation to build. A different opinion was expressed by 
Sterling, J. in Jacob v. Doom (a) on the authority of cases of Bennett v. Herring (6) 
and Sampson v. Easterby (c). These cases, however do not support the proposition. 
In Bennett v. Herring (b) there were unfinished existing buildings to which the 
covenant attached, and in Sampson v. Easterby (c) the obligation to build was 
implied not from the covenant to repair but from a recital ( d ). In Jacob v. Downs (e) 
lessee covenanted, within twelve months, to erect certain buildings and to keep the 
premises so to he erected as aforesaid in good and substantial repair and the same 
in good and substantial repair ” to deliver up at the end of the term. There was a 
proviso for re-entry on breach of any of the lessee’s covenants. '1 he buildings were 
never erected but the lessor accepted rent which accrued after the expiration of the 
twelve months aforesaid. It was held that the building covenant was broken once 
fnr all at the expiration of twelve months and was not a continuing covenant : that 
the repairing covenant implied an obligation to erect the buildings and there was, 


M Comtsh v. Cleife (1864) 34 L. T- Ex. 19, 159 
E. R. 6o5. 

J 1 rtdd v. Kumick (1926) 2 K. B. 374. 

V! L 0 ' r<fns v ' Walker (19061 2 Ch. 166. 
rl "«'wan v. Berliner (1918) 2 K. B. 236. 

<* 900) 2 Ch. 156. 

W (1857) 3 C. li. X. S. 370. 


p) (1829) 9 B. & C. 505. 

id) Stephens v. Junior Artny & A avy Stores , Ltd. 
(1914) 2 Ch. 516; The dictum of Sterling, 
I in Jacob v. Doutis (19001 2 Ch. 156 
(disapproved). 

(e) (1900) 2 Ch. 156. 
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S. 1 08 therefore, a continuing breach of it (/). In respect of a forfeiture thus incurred the 

assignee of the reversioner might sue ( g ). 

Remedies for breach.— Tenant cannot quit the premises owing to default on 

the part of the landlord to repair (k). He may sue for damages and costs of repair 

effected by him but not for occupation of other premises during the progress of 

repairs (i). If the agreement provides for repairs being done by a fixed day after 

which a daily sum is agreed to be paid till completion, such a stipulation is not a 
penalty (;). . 


Breaches of covenant whether continuing or not.— For not putting in repair 
there could be only one breach of that portion of the covenant and one recoven- of 
damages. For not keeping in repair the breach is a continuing one (A*). 

Action on the covenant.-In general, the form of action on a breach of covenant 
to repair is one for damages. In estimating the damages it has to be considered 
that the landlord is not bound to expend them in repairs, neither can he do so, for 
he cannot enter the premises without the tenant’s permission and the damages 
may vary according to the unexpired residue of the term of the lease. Then again, 
the covenant to repair consists of three items, to repair, keep in repair, and yield up 
m repair. In estimating damages distinction would have to be made when the action 
is on the covenant to keep in repair which is different from an action for damages 
to yield up m repair, for one is during the term and the other is on the termination 
of the term. The measure of damages for breach of covenant to keep in repair is 
not the same as if the covenant were to yield up in repair at the end of the lease. 
The cases establish that in an action brought before the term has expired the true 
ques ion is to what extent is the reversion injured by the non-repair and the meas- 
ure of damages is depreciation or deterioration in the value of the reversion. The 
asis on which damages should be assessed is to ascertain how much it would require 
to put the premises in the state of repair in which they would have been if the coven- 
ant had been observed and then allowing a rebate from that sum in consideration of 
the fact that the lease had still some years to run. In other words, to arrive at the 
damages you must determine the difference in value between the reversion with this 
covenant observed and the value of this reversion with the covenant unobserved (l). 
In case of a lessee and of a sub-lessee, where the former brings an action against 
the latter for breach of his covenant to keep in repair it is right, in assessing the 
damages to take into account the liability of the lessee upon the covenants in the 
original lease (m). Whilst in case of action for breach of covenant to yield up in 
repair a . the end of the lease, the lessor is entitled to the exact amount of dilapidu- 
tion at the determination of the tenancy (n), and to such costs as will put the premises 

* 8 ff ° , rep ® lr * a wh * ch the lessee was bomid to leave them (o), and the rule is 
not affected by the fact that while the term was running and the lessee was in pos- 

session the lessor made a demise of the premises to commence on the determination 
o 10 rm o a t lrd person, which demise contained a covenant to alter and rebuild 
part of the promises and a covenant to repair. The measure of damages is inde- 
pendent of what circumstances have occurred after the end of the term and of what 


18 


(1900) 2 Cb. 156. 

v> Herring ( 1857) 3 C. 13. N. s. 370 . 
Surplice v. /- arnsu'vrl/i (1844) 13 I l r P 
215, 135 E. R. 232. J *’ 


(i) Green v. Bale, (1841) 2 Q. 13 . 225. 

(j) De Soysa v. L)e Pless Pol (1912) A C 1 H 4 
(A) Coward v. Gregory (1866) 36 L. J. C. P. l.‘ 


(/) Conquest v. Ebbetts (1896) A. C. 490. 

(»i) Conquest v. Ebbetts (1896) A. C. 490. 

('») Inderu ick v. Leech (1885) 1 T. L. R. 484. 

(o) British Westinghouse Electric and Manu/ac • 
tunng Co. v. Underground Electric Railway 
Co. of Londtm (1912) A. C. 673. 
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the lessor proposes to do with the property (p). But in estimating such damages, 
any damages allowed during the currency of the lease for breach of covenant t<j 
keep in repair must bo deducted (7). As between lessor and under-lessee the latter 
is not liable where there is a covenant by the lessee to repair, unless the first lessee 
is insolvent (/•). whilst us between lessee and under-lessee the latter’s contract 
to perform the covenants of the head-lease is a contract of indemnity («). Such a 
covenant is not a covenant of indemnity, where there is a difference in the date of 
the two instruments and the under-lease contains a covenant to repair in terms 
precisely similar to those of the covenant in the original lease inasmuch us the 
terms of the covenant to repuir must in each ease be construed with reference to the 
age and character of the premises at the time of the demise (/). There can be no 
specific performance of a covenant to repair as the tenant could not be compelled to 
repair, for compensation in money would be an adequate relief for non-performance 
of the contract ( u ). Nor can there be any remedy bv way of injunction (v), except 
it be to restrain the tenant from committing injury to the reversion (w). Neither 
is the remedy to re-enter available, for a proviso in u lease giving power of re-entry 
if the lessee “ shall do or cause to be done any act, matter, or thing contrary to or 
in breach of any of the covenants ” does not apply to a breach of covenant to repair, 
the omission to repair not being an act done within the meaning of the proviso (x). 

Clause (n). — A lessee who is aware is bound to give, with reasonable diligence, 
notice to the lessor 


(i) of any proceeding to recover the property or anv part thereof, or 

(ii) of any encroachment made upon, or 

(iii) or any interference with the lessor’s rights concerning such property. 

Exception. — No such duty would be incumbent when there is a contract or 
local usage to the contrary. 

Agricultural lease. — To these leases the clause does not apply (y). 

Lessee’s liability to inform. — This clause is for the protection of the lessor's 
interest in the property. All acts tending to prejudice the lessor’s property which a 
lessee as being a person in possession is likely to know and which would materially 
affect the lessor’s interest would by this clause create a duty which the lessee is 
liable to discharge. In respect of all these acts and deeds which trench upon the 
lessor’s rights, the lessee is bound to give him notice with reasonable diligence. 

The instances enumerated in the clause are cases of injuries to the reversion, 
namely. 


(a; Proceedings to recover the property or any part thereof. 

(b) Encroachment inudc upon such property. 

(c) Interference with the lessor’s rights concerning such property. 

I he lessor is entitled to damages or he may apply for injunction to restrain the in- 
jury. The extent of his reversionary interest is material for the purpose of estimat- 
ing the damage. The injury may consist of damage to buildings, encroachment, 
nuisance or interference with easements and the like. If it be of a temporary 
nature it cannot be actionable at the instance of the lessor, for in order that he should 


W Jjyner v. Weeks (1891) 2 Q. B. 31. 

P Henderson v. Thorn (1893) 2 Q. B. 164. 

10 Goddard v. Keate (1682) 1 Vern. 87, 23 E. R. 

•Wv. 

I* 1 Hornby v. Cardwell (1881) 8 Q. B. 1). 329. 

{,) ronufex v. Foord (1884) 12 Q. B. D. 152. 


(w) Sec. 21 (a), Specific Relief Act, I of 1877. 

(v) Sec. 56 (f), Specific Relief Act, 1 of 1877. 

(ir) Heard v. Stuart (1907) 24 T. L. R. 104. 

(a; Doe d Abdy v. Stevens (1832) 3 H Sc A 1. 
299, 110 E. R. 112. 

(y) Sec. 117. Transfer of Property Act. 
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S. 1 08 have a right of action the injury must be of a permanent nature, as will be continued 

after the expiration of the term of the lease unless remedied. 

Clause (o). — The lessee— 

(i) may use the property and its products (if any) as a person of ordinary 

prudence would use them if they were his own. 

(ii) must not or permit another 

(a) to use the property for purposes other than those for which it was let, 

(b) to fell or sell timber, pull down or damage buildings belonging to the 
lessor, or 

(c) to work mines or quarries not open when the lease was granted, or 

(d) to commit any other act destructive or permanently injurious to the 
property let. 

Exception. — The clause applies only in the absence of a contract or local usage 
to the contrary. By Malabar custom wilful or extensive waste on the part of the 
kanomdar results in a forfeiture of the holding (z). 

Addition to the clause. — The words “ or sell ” have been added by the Amend- 
ing Act. So also the phrase “ belonging to the lessor ” to distinguish destruc- 
tion or loss caused or waste committed as to the lessor’s timber or building from 

those of the lessee (a). 

Agricultural leases. — These are excepted from the operation of the provision 
of this clause (6). As the Transfer of Property Act will not apply to a permanent 
tenure in respect of agricultural land, the tenure holder possesses all underground 
rights in the absence of stipulation to the contrary. The common law of England 
regarding the mining rights of lessees for a term cannot be made applicable to 
permanent tenures in the rural parts of Bengal (c). 

Waste. — Clause (o) deals with the subject known to law as waste. According 
to this clause various acts of waste are defined which are prejudicial to the inheri- 
tance or reversion. There is an implied covenant in every lease not to commit 
waste ( d ). Besides acts, which are destructive or permanently injurious to the 
inheritance, the clause includes the user of the property otherwise than as a prudent 
owner would use if it were his own, subjecting it to uses other than for which it was 
leased (e), or felling or selling timber or pulling down or damaging buildings belong- 
ing to the lessor or working mines or quarries not open when the lease was granted (/)• 
According to English Law, waste may be permissive, which is an act of omission on 
the part of the lessee, or it may he voluntary, which is an act of commission on 
his part, or it may be ameliorating or equitable waste. Acts of commission and not 
of omission are punishable under this clause. A man cannot commit waste even 
technically, if ho is doing that which he is entitled to do by contract; that is to say. 


(r) Mallarhandi v. Sarayana (1905) 9 M. L. J. 
306. 

(oi See. 56. Transfer of Property Amending Act, 
20 of 1929. 

lb) See. 117, Transfer of Property Act, IV of 

1882. 

lc) Srirain v. Hari Narain (1906) 33 Cal. 54. 

ld\ Whit ha in v. Kershaw (1886) 16 Q. B. D. 613. 
Peter Nicholl v. Tarinee (1875) 23 \V. R. 298 
(making bricks on tho land) ; Noyna Misser 
v. Rupikun (1882) 9 Cal. 609 (converting 
cultivation land into a tank) ; Tarinicharan 
v. Debnarayan (1871) 8 Deng. L. R. (App.) 
69 (conversion of paddy land into tank) ; 
Lakshinana v. Ramachandra (1887) 10 


Mad. 351 (converting land under cultivation 
into a mango grove) ; Bholai v. The Rajah 
of Bansi (1882) 4 All. 174 (planting trees 
on the holding contra in Venhava v. Ram- 
santi (1899) 22 Mad. 39 and Krishna Das 
v. Venkatappa (1905) 9 M. L. J. 146); 
Girish Chandra v. StrisA Chandra (1904) 9 
C. \V. N. 255 (excavation causing substantial 
damage though lease permits the making 
of excavation). 

(/) In re Purmanandas Jeewandas (1S83) 7 
Bom. 109, see Megh Lai v. Raj Kumar 
(1907) 34 Cal. 358 (where lease was per- 
petual the underground minerals passed). 
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he cannot commit waste as against his lan llor.l if his landlord lias entered 
into a special contract enabling him to do it (</). 


Alteration of nature of demised premises. — By a lease dated September 29, 
1830, certain meadow land was leased for the construction of a reservoir. The 
lessees instead used the land for grazing purposes upto 1890 when they sub-demised 
it to B for the rest of the term less last three days for the purpose of being used as a 
rubbish shoot. The under-lessee took possession and shot quantities of soft and 
hard rubbish on the land, thereby raising the surface about 10 feet. The lessor 
brought an action claiming injunction restraining the land from being so used. It 
was held, irrespective of the question whether the added material was offensive or 
inoffensive, the alteration had been such as to constitute waste and both the lessee 
and his under-lessee were restrained (M- I* 1 this case the test laid down was whether 

the act which the lessor savs is waste alters the nature of the thing demised. If the 
permanent character of the property demised is not substantially altered, as, for 
instance, by the conversion of pasture land into plough land by breaking up ancient 
meadows, or the like, it is not waste for the tenant to do things which within the 
covenants and conditions of his lease he is not precluded from doing. W ithin those 
covenants and conditions he may use his holding us he pleases. I he clause deals 
with the ordinary rights of a lessee in an ordinary lease but its terms do not cut 
down the right to work a mineral field expressly conveyed (»)• 

Ameliorating waste.— This is one in which not only the land but also the 
inheritance is improved and one in which the Court would properly refuse to 
interfere by injunction (A ). 


Equitable waste. —Created by equity it includes acts which are destructive and 
cases of gross or wanton waste. It is that which a prudent man would not do in the 
management of his own property (/). 

Permissive waste.- This is caused by omission on the part of the lessee as when 
he lets a house fall or a wall in disrepair to tumble down. '1 he law does not compel 
him to do certain acts and for their omission lie is not punishable. I he doctrine of 
permissive waste does not go further than that a tenant is bound to take reasonable 
care of the property entrusted to him and see that through no neglect of his own 
it is irreparably damaged (m). 

Trivial waste. — The waste complained of must be of an injurious character, 
for if it be really ameliorating waste or if it be so small as to be indifferent with the 
one party or the other, a Court of Equity will not interfere (w). 

Voluntary waste. — Instances of voluntary waste mentioned in this clause are 
the felling or selling of timber, pulling down or damaging buildings belonging to the 
lessor or working mines or quarries not open when the lease was granted or com- 
mitting any other act which is destructive or permanently injurious thereto. It 
includes actual waste, and is divisible into ameliorating waste and equitable \\ oste. 


U) .\leux v. ( obUv (1892) 2 Ch. 253. 

('0 H est Ham ( entral Charily hoard v. Fad 
Loudon Water Works Co. ( 1900) 1 Ch. 624 ; 
Darcy {Lord) v. Askuilt (1618) llob. 234, 
80 E. K. 38ii. 

(0 Kumar Satya Niranjau v. Kam Lai Kaviraj 
(1925) 48 M. L. J. 328 I\ C. 

O) Meux v. Cobiey (1892) 2 Ch. 253 (converting 
* arm * n *° a market garden). 

(A) Doherty v. Allman (1878) 3 A. C. 7n9 (con- 


verting a >u>r«-hou>c into a duelling hoiw). 
(/) Turner v. U'righl (I860) 29 L. J. Ch. 598. 
45 K. K.6I2. 

(#»i) Doongersey v. Keshavji Meghji r- Co. (1917) 
19 liom. L. K. 878. 

(n) (op f>ingcr v. Guhbins (1846) 3 J. & Lat. 
411 ; Governors of the Hurrah* School v. 
Alderion (1800) 2 IS. 6c 1\ 86; Harry v. 
Harry (1820? 1 Jar. & \Y. 651. 37 E. R. 
516. 
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the latter being the creation of equity comprising cases of destructive gross or 
wanton waste. To prove voluntary waste the lessor must shew that the lessee 
has not used the demised premises in a fair, reasonable and tenantable manner (o). 

Particular instances of acts of waste. — The following have been held as such. 
Ploughing meadow land (p), erection of building which causes injury to the rever- 
sion ( q ), enclosing and ploughing up waste land (r), destroying evidence of title (s), 
increasing the value of the estate but causing injury to the reversion (t), diminishing 
the value of the estate or increasing the burden on it ( u ), pulling down and rebuilding 
a house (v), overloading a floor known to be in a ruinous condition and thus pulling 
it down («’)» removal of fixtures attached to the freehold ( x ). 

Acts which have been held not to amount to waste are. — To erect buildings 
which improve the value of the lease-hold land without consent of lessor (y) f pulling 
down a building on the rectory and substituting another in a different part (z) t 
dividing meadow into several parcels by making ditches (a), converting a chapel 
into a theatre for a cinematograph when the lease did not prohibit such a user (6). 

Its products (If any). — These would include fruits, flowers and vegetables- 
growing on the demised premises. The lessee is entitled to use and enjoy all such 
produce of the land. 

Timber. — The prohibition in this section against felling timber applies only 
to timber standing at the date of the lease, as to timber subsequently grown the 
lessee will be entitled under clause (h) of the section (c). 

Timber. — A mango tree which is primarily a fruit tree might not always come- 
within the term “ standing timber ” as defined by the Registration Act, but it may 
be classed as such where, according to custom of a locality, its wood is used in 
building houses. By the term “ timber ” is meant properly such trees only as are 
fit to be used in building houses (d). 

Property in trees growing on land. — Where a lease was made for the purpose 
of clearing jungle land and bringing it under cultivation and no reservation of trees 
was made, it was held that the lessee had the right to appropriate the trees when 
out (c). Before the Transfer of Property Act the property in trees was in the land- 
lord and the tenant had a right to them only if there was a custom or local usage- 
to the contrary. There was no distinction between trees standing when the tenancy 
was created and those planted by the tenant. In ease of tenancies after the Transfer 
of Property Act and governed by it, the ownership in trees is in the tenant exoept 
of those standing on the land at the time the tenancy was created (/). 

Remedies for waste. — There are two remedies open to the lessor, injunction, 
and damages, the former being usually adopted to prevent injury, actual or- 


(o) Doongersey v. Keshavji Meghii & Co. (1917) 

19 Bom. L. K. 878. 

( p ) Simmons v. Norton (IK3I> 7 Bin);. 640, 131 

E. R. 247. 

q\ Jours v. ( happell ( 1 875* E. K. 20 liq. 539. 
r) Queen's College, Oxford v. Hallett (1) (1811) 
14 East 489, 104 E. R. 889. 

(5) Young v. Spencer (1829) 10 B. & C. 145, 109 
E. R. 405. 

(<) Doe d Grubb v. Burlington I Earl) (18331 5 
B. & Ad. 507, 110 E. R. 878. 

(w) Dor d Grubb v. Burlington (Earl) (1833) 5 
B. & Ad. 507, 110 E. R. 878. 

(t>) Cole \. Forth (1672) l Mod. Rep 94, 86 
E. R. 759. 

(it) F.dwards v. Haltnder's Case (1594) 2 1-con 93, 


74 E. R. 385. 

(a) Kimpton v. Eve (1813) 2 Vev & B. 349, 35 

E. R. 352. 

(v) Jones v. Chappell (1875) L. R. 20 Eq. 539. 

(r) Huntley v. Rus<ell (1849) 13 Q. B. 572. 

(n) Anon v. (1587) 2 Leon 174, 74 E. R. 454. 

(b) Hyman v. Rose (1912) A. C. 623, Yusuf Alt 

Khan v. Hira (1898) 20 All. 469. 

(f) Kedamath Bose v. Govinda Chandra Dass 
(1927) 32 C. W. N. 366. 

(d) Krishnarao v. Babaji (1960) 24 Bom. 31. 

(r) Mon Mnhini v. Raghoona'h Misser (1896) 23- 
1 Cal. 209. 

(/) Kedar Nath \. Govinda Chandra Dass (1927) 
32 C. \V. N. 368. 
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threatened, though it is not granted without positive evidence of title \q). The 
latter is a claim for compensation for injury done to the reversion, the true measure 
of damages being the diminution in value of the reversion leas discount for immediate 
payment (h). An injunction will be granted against pulling down buildings at the 
end of the term and carrying away the materials (t), also against mischief and wilful 
waste (j), and this notwithstanding the fact that a liability is imposed by the cove- 
nant (k). A lessor is entitled to an injunction not only against the lessee but also 
against the under-lessee (/). A right of action for damages being in the nature of 
a tort, is not assignable (m). In equity no interference whatever would be made 
on the ground of permissive waste by a tenant for life. A tenant for life upon 
whom no express duty to repair was imposed by the will died, leaving the estate in 
a dilapidated condition. In the administration of her estate the remainderman’s 
claim against the execution for compensation for damages for permissive waste 
was disallowed (n). 

Clause (p). — The lessee must not erect on the property any permanent struc- 
ture but he may do so in the following cases : — 

(i) with the lessor’s consent, 


(ii) for agricultural purposes, 

(iii) if permitted by contract or local usage. 


Agricultural leases. — Negative in form, the application of this clause to leases 
for agricultural purposes seems superfluous in view of such leases being excepted 
for the provisions of tliis chapter (o). 


Section 108 (p). — The clause provides that in the absence of a contract or local 
usage to the contrary, the lessee must not, without the lessor’s consent, erect on the 
property (leased) any permanent structure (except for agricultural purposes). By 
clause (h) the lessee may even after the date of the lease remove at any time while 
in possession all things which he has attached to the earth, and by clause (q) on the 


determination of the lease the lessee is bound to put the lessor into possession of 
the property and restore the property according to clause (m) in as good a condition 
as it was in at the time when he was put in possession. It will thus be seen that the 
prohibition in clause (p) against the construction of a permanent structure on the 
land (except for agricultural purposes) does not apply, when according to the contract 
of the parties, the land is let for the erection of a dw’elling-house or shop thereon 
under clause (p). The maxim “ quiqquid incBdificalur solo solo cedit " has no 
application to India and even in cases to which the English Law applied, the Indian 
Legislature, by Act XI of 1855, departed from the maxim in the cases specified in 
section 2 of that Act (corresponding to section 51 of the Transfer of Property 
Act). Even under the common law of India a tenant who erects a building on 
land let to him can only remove the building and not claim compensation for it 
on eviction by the landlord ( p ). 

Clause (q). — The lessee is bound to put the lessor in possession on the determina- 
tion of the lease. 


(<) Da ,'£?n V * (1802) 6 Vcs. 784, 31 E 
1307. 

jjf KSta-v. Kershaw (1886) 16 Q. B. D. 
(») London Corporation v. Hedger (1810) 18 
m r J”, 34 E. R. 352. 
w Ux i? ro J > P v. Marsh (1800) 5 Ves. 259, 
,u . ~ R. 576. 

City v. Pugh (1727) 4 Bro. Pari. 
305, 2 E. R. 268. 


(/) Farrand v. Lovel (1750) 3 Atk. 723, 26 E. K. 
1214. 

(m) Defries v. Milne (1913) 1 Ch. 98. 

(«) In re Cartwright, Avis v. Newman (1889) 41 
Ch. D. 532. 

(o) See sec. 117. Transfer of Property Act, IV 
of 1882. 

(P) I sinai Kani Rowlhan v. Nazar alt Sahib (1904) 
27 Mad. 211. 
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Exception. — The clause does not apply when there is a contract or local usage 
to the contrary. A covenant for renewal would be a contract to the contrary. 


Agricultural leases. — The clause does not apply to these leases ( q ). 


To yield up the demised premises. — The tenant is under an obligation under 
this rule to deliver up possession of the demised premises to the landlord on the 
expiration of the term of the lease. There is an implied contract that the tenant 
shall not only go out of possession but restore the possession to the landlord, so 
that where the propei-ty is in possession of a sub-lessee or under-lessee the tenant 
must give possession of such portion as is in the occupation of such sub-lessee or 
under-lessee (r). Sub-section (in) enimciates the same rule and mentions the condi- 
tion in which the property should be at the time of delivery. Until possession is 
delivered the tenant continues liable for the rent ( s ). The possession must be 
absolute ( t ) and complete, that is, vacant ( u ), including that of land encroached 
during tenancy by the tenant (a). 


When is delivery ineffectual. — Possession as seen must be absolute and com- 
plete. A caretaker (w) or sub-tenant (#) refusing to vacate would render the 
tenant liable for rents, as in such a case he cannot be said to have got possession. 
The landlord may maintain an action against the tenant for possession and recover 
by way of damages the value and loss of rent for the time he is kept out of posses- 
sion and for the trouble and expense of turning out the party in possession (»/)- 
The liability in such cases is for compensation for wrongful use and occupation for 
the actual number of days possession has been delayed after the tenancj’ has deter- 
mined ( 2 ). The damages may be either in contract for a breach thereof to yield 
up possession or in tort for trespass (a). Mere locking the door and accidentally 
detaining the key entails no liability (6), but if some goods of the tenant are left 
behind he is liable (c). If one of two co-tenants holds over without the consent of 
the other the tenant who has quitted possession is not liable ( d ). A contrary rule 
has been laid in this country (e). 

Prospective tenant. — When the tenant fails to quit possession according to notice 
and the landlord is unable to put the new tenant into possession the old tenant is 
liable in damages for holding over for ordinary damages paid to the prospective 
tenant in an action brought by the latter and also the costs of the action. Accep- 
tance of rent during the period of holding over is no bar to such an action (/). 

Forceful entry and breaking of locks. — A tenant having agreed to leave at the 
expiration of the lease afterwards refuses to do so, the landlord cannot put the 
tenant’s wife and furniture out into the street but if the tenant vacates, leaving a 
lock on the door, the landlord may break it and take possession ( g ). No force in 


(7) Sec. 117, Transfer of Property Act, IV of 
1882. 

(r) Henderson v. Squire (1869) 19 L. T. 601. 

(s) Harding v. Chethorn (1793) 1 Esp. 60 N. P. 

(I) Harding v. Cheihom (1793) 1 Esp. 60 N. P. ; 

Henderson v. Squire (1869) 19 L. T. 601. 

(a) Ballaratngiri v. Vasudev (1898) 22 Bom. 348. 
(w) Indu v. Atul, A. I. R. (1925) Cal. 1114. 

(w) Henderson v. Squire (1869) 19 L. T. 601, 
Balaratngiri v. Vasudev (1898) 22 Bom. 348. 
(.t) Henderson v. Van Cooten (1922) 67 So. Jo. 
228. 

(y) Ibbs v. Richardson (1839) 8 L. T. Q. B. 126, 
112 E. R. 1430; Roe v. Iviggs (1806) 2 
Bos. & P. N. R. 330, 127 E. R. 054. 

(1) Ibbs v. Richardson (1839) 8 L. J. Q. B. 126, 


112 E. R. 1436. 

(а) Sundermull v. Ladhuram 50 Cal. 667 (1923) 

see per Parke, B., in Robinson v. Learovd 
(1840) 7 M. W. 48; Brantley v. Chesterton 
(1857) 27 L. J. C. P. 23, 140 E. R. 58. 

(б) Gray v. Bompas (1862) 5 L. T. 841, 142 E. R- 

899. 

(c) Savage v. Detit (1736) 2 Stra. 1064, 93 E. R. 

1034. 

(d) Draper v. Crofts (1846) 15 M- & W. 166, 153 

E. R. 807. 

(e) Ramji v. Mahraj Vasudev, A. I. R. (1936) 

Sind. 213. 

(/) Brantley v. Chesterton (1857) 27 L. J. C. P. 
23, 140 E. R. 548. 

(g) Hillary v. Gay (1833) 6 C. & P. 284 N. P. 
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ejecting the tenant should be used (/<), at any rate, no more than is necessary for the 
purpose (i), though flu* landlord may enter bv using force (j). 

\N hen rent is received in service. — A servant being given premises to live as 
part of his services and the performance of his duties, refused to give up the cottage 
after leaving the sei-vice and notice to quit duly given. Thereupon, by orders of 
the defendants the servant and his furniture were removed by others, using no 

. un action by plaintiff for assault, battery and 

trespass, defendants were held not liable (k). 


Ejectment proceedings. — On the determination of the lease in manner provided 
hy section 111 of this Act, (/) or by operation of law (m) as under section 108 (c), 
tenant is bound to give vacant possession to the landlord. His failure to do so 
would entitle the landlord to sue in ejectment. Suit in ejectment is a suit for 
possession of specific immoveable property under section 8 of the Specific Relief 
Act (h), the recovery of which may be made in the manner provided by the Code of 
Civil Procedure (o). Section 8 of the first mentioned Act provides for recovery on 
the basis of title, while section 9 of the same Act gives a summary remedy for re- 
covery without establishing title. The two sections give alternative reliefs and are 
mutually exclusive. As possession follows title, the landlord would come under 
section 8 of the Act (j>). In a suit for ejectment a mere mis-statement of the area 
of the land sought to be recovered ought not to be regarded as anything more than 
a Jnlsu demon At mt io. If the space is properly defined by other description the state- 
ment of its measurement in square yards may be treated as surplusage and of no 
cons equence (<7). 


Limitation. — A suit by a landlord to recover possession from a tenant is 
governed by article Util of the Limitation Act (r) which prescribes 12 years from 
the date when the tenancy has determined. 

Dispossession by landlord of tenant holding over. — A tenant holding over after 
the expiry of the period of tenancy was dispossessed without his consent by the 
landlord. The tenant then brought a suit for possession against the landlord 
under section 0 of the Specific Relief Act. It was held that the tenant was not 
liable to be evicted by the landlord proprio motu and that he was entitled to a decree 
for possession. A suit under section 9 of the aforesaid Act must be brought within 
six months from the date dispossession occurs, under article 9 of the Limitation 
Act, 1908 (**). 


Dispossession by a third party. — In such a case the actual ejector or the person 
under whoso orders he acts should be sued by the tenant in possession. Hence 
when under a contract between A and B an exclusive occupation is given to A, he 
is the proper plaintiff in a suit for possession undor section 9 of the Specific Relief 
Act. If B desires to sue immediately on the possessory right he should sue in A’s 
name though for an injury to the reversion, B may properly sue in his own name ( t ). 
But whero a landlord holding possession through a tenant is dispossessed by a third 
party, he may bring a suit to recover possession («). 


(/,) Nation v. Harlan J (1840) 1 Man. & G. * 
133 E. R. 490. 

Cl Hemming s v. Stoke Poets Golf Club (IS 
IK. B. 720. 

u^ifams v. T appcrdl (1892) 8 T. L. R. 24! 
<*) Hemmtngs v. Stokes Poges Golf Club (IS 
r> \ K- B. 720. 

v. Vasudev (1898) 22 Bom. : 
) uidtek Haji Hoosein v. tlruel & Co. (1911 
, Bom. 333. 

(,l > I of 1877. 


( o ) Act V of 1908, O. 21. rr. 35 & 36. 

(£) Lac ht nan v. Shambhu Saram (1911) 33 All. 
174. 

(q) Virjivandas v. Mahomed AH (1881) 5 Bom. 

208. 

(r) IX of 1908. 

(s) Rudrappn \ . Sankappa (1905) 29 Bom. 213. 

( t ) Virjxwa tufas v. Mahomed Alt (1881) 5 Bom. 

208. 

(u) Ja&annatha v. Kama Raver (1905) 28 Mad. 

238. 
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s. 109 109. If the lessor transfers the property leased, or 

any part thereof, or any part of his interest 
transferee. oi lessors therein, the transferee, in the absence of 

a contract to the contrary, shall possess 
all the rights, and, if the lessee so elects, be subject to all 
the liabilities of the lessor as to the property or part trans- 
ferred so long as he is the owner of it ; but the lessor shall 
not, by reason only of such transfer, cease to be subject to 
any of the liabilities imposed upon him by the lease, unless 
the lessee elects to treat the transferee as the person liable 
to him : 


Provided that the transferee is not entitled to arrears 
of rent due before the transfer, and that, if the lessee, not 
having reason to believe that such transfer has been made, 
pays rent to the lessor, the lessee shall not be liable to pay 
such rent over again to the transferee. 


The lessor, the transferee and the lessee may determine 
what proportion of the premium or rent reserved by the 
lease is payable in respect of the part so transferred, and, 
in case they disagree, such determination may be made 
by any Court having jurisdiction to entertain a suit for the 
possession of the property leased. 

Agricultural leases. — These leases are excluded from the operation of the 
provisions of this section ( v ). 


Assignment of the reversion. — This section enacts that on the lessor assigning 
the reversion wholly or in part the assignee shall possess all his rights and be also 
subject to all the liabilities of the lessor provided the lessee agrees thereto. By 
a mere assignment the lessor is not discharged from liabilities unless the lessee 
agrees to exonerate him and hold the assignee as the person liable. The transfer 
may be of the whole property or a part of it, or it may be part of the lessor’s interest 
therein. The grant of a lease passes the reversion so that where a person has let 
his lands for 30 years and he lets to another for 40 years, this passes the reversionary 
interest ( w ). But there is no parting with the reversion if the transfer is to take 
effect on the determination of the lease (x). The seotion provides no penalty for 
failure to give notice to the lessee of the transfer (y). It does not prevent the 
transferee from receiving rents except such as may have been paid by the lessee 
for want of notice ( 2 ). A purchaser of property has constructive notice of the 
terms of the lease. Between the purchaser and the lessee there is a privity of 
estate only, but there is no privity of contract for the lessee continues to remain 


liable notwithstanding the assignment (a). 

(i>) Sec. 117, Tratufcr of Property Act, IV ol 
• 1032 . 

(«0 l VordsUy Brewery Co. v. Halford (1903) 90 
L* T. 89. 

.{*) Smith v. Day (1887) 2 M. & W. 084, 150 
E. R. 931. 


Where a reversion, however, beoomes 

(y) Bhola Nath v. Supper, A. I. R. (1923) Lah. 
381. 

W Hathv. Supper, A. I. R. (1923) Lah. 381 . 

(a) Walker’s Case (1587) 3 Co. Rep. 22a, 78 
E. R. 876. 
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flavored, as on a do vise to several tenants in common, any one of the latter can 
maintain an action to recover damages for wrongful act causing injury to the 
reversion for breach of covenant (A). 

Breach of covenant prior to the assignment.- — The assignee of the reversion has 
no right in respect, of a broach of covenant occurring before the assignment (c) 
and this was the settled law of England till the passing of Act 1 and 2 Geo. V, c. 117, 
whereby statutory validity was given to the opposite view. In this country un 
assignee of the reversion is entitled to enforce a breach of covenant prior to the 
transfer. A inulfjtni lease provided that the lessee was not to alienate the property 
leased. The lessee committed a breach of the condition by sale of his rights under 
the lease to defendant No. 2 in 1908. In 1911, the plaintiff purchased the landlord’s 
rights from the lessor who had not given the lesseo notice of his intention to enforce 
the forfeiture before the transfer. Tho plaintiff having sued to recover possession 
of the property on breach of the condition, defendant No. 2 contended that the 
plaintiff could not take advantage of tho breach of condition incurred before the 
assignment in his favour. Held, disallowing the contention, that the plaintiff 
was entitled to recover possession of the property from defendant No. 2 (</). 


Apportionment of the rent. — On assignment of the reversion the lessor, the 
assignee and tho lessee may determine what portion of the rent reserved by the 
lease shall bo payable in respect of tho part assigned, and in case they disagree it 
may bo determined by the Court having jurisdiction to entertain a suit for possession 
of tho property leased. Hence the covenant to pay rent is divisible and tho rent 
can be apportioned, although tho claim would be founded on a privity of contract (c). 
When the lessor recognizes tho right of another in tho promises demised, all tho 
obligations of tho lesseo as to puymont of rent, and surrender of possession, must, 
if such obligations bo severable and tho lessee will not be prejudiced by such 
severance, bo performed by tho lessee between tho lessor and such other, in such 
proportions as may bo settled by all tho parties concerned, including the lesseo. 
If tho matter has to bo decided by suit tho lessor, the lessee and such other person 
will be nocessary parties (/). Prior to tho Act it was hold that the sale of a share 
m a tenure let out to a tenant in its entirety, did not of itself necessarily effect 
a severance of tho tenure or an apportionment of tho rent : but if a purchaser of 
the share desired to havo such a severance, he was entitled to enforce it. If he 
took no steps for that purpose, then the tenant was justified in paying tho entire 
rent to all the parties jointly entitled to it. But if tho purchaser desired to effect 
a severance of the tenure and an apportionment of tho rent, lie must give the tenant 
due notice to that effect, and thon if the parties cannot agree to the apportionment, 
the purchaser may sue tho tenant for tho purpose of having tho rent apportioned, 
making all tho other co-sharers parties to tho suit (g). 


Rights of lessor after transfer. — Under tho Act, on assignment of tho reversion 
all tho rights of the lossor pass to his assignee, and usufructuary mortgagee of the 
lessor’s rights may enforco forfeiture (A). 


6j Roberts v. Holland (1893) 1 Q. B. 665 
' ' v. Tannar (1900) 2 Q. B. 609, 

v- B'*hop (1853) 8 Kxch. 675, 155 
. JvZ3. 

W Vtsheswar v. Mahableskwar (1919) 43 

ie) Stt>ansM Corporation v. Thomas (188 
Q- B. D. 48. 



if) Sri Raja Simhajri Appa Kao v. Prattipati 
Ramayya (1906) 29 Mad. 29. 

( g ) I sh war ChutiiUr Dull v. Rant Krishna Doss 
(1878) 5 Cal. 902; Ramnad Zemindar v. 
Ramamany (1879) 2 Mad. 234. 

(/j) Vamatta Pai v. Venkata Kaiku, A. I. R. 
(1936) Mad. 116. 
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Ss. 109-110 Liabilities of the lessor. — The lessor who has assigned his reveision remain* 

liable upon his express covenants running with the • reversion ( i ) and so on his 
covenant for quiet enjoyment, he remains liable for any act of interruption by 
himself or any person whom he has expressly or impliedly employed to do the 
act (;). 

Proviso. — Upon an assignment of the reversion the lessor and not the assignee 
is entitled to rents accrued due before the transfer. As to rents accruing after the 
transfer, if the lessee without having reason to believe that the transfer has been 
made, pays to the lessor, he shall not be liable to pay it over again to the assignee (&)• 
The section provides no penalty for want of notice except the loss of rent paid 
by the lessee to the lessor ( l ). A lessee is liable for rent to the assignee of the 
reversion even if he surrenders the lease to the original lessor which surrender was 
made after the assignment (m). 

Ejectment of tenant from a portion of the demised premises.— The question 
whether a lessor or his assignee of a part of the demised premises can evict a tenant 
during the continuance of the tenancy, was submitted to a Full Bench of the 
Madras High Court of which four out of five Judges held that a lessor was not 
entitled to eject a tenant from a part only of the holding but the assignee of the 
reversion in part of the demised premises was entitled to eject a tenant for due 
cause from such part on paymont of the value of the improvement to that part («)_ 

1 10. Where the time limited by a lease of immove- 
able property is expressed as commencing 
which term commences, from a particular day, in computing that 

time such day shall be excluded. Where 
no day of commencement is named, the time so limited 
begins from the making of the lease. 

Where the time so limited is a year or a number of 

years, in the absence of an express agree- 
y o?r uration of ,casc for ment to the contrary, the lease shall last 

during the whole anniversary of the day 
from which such time commences. 


Where the time so limited is expressed to be terminable 

before its expiration, and the lease omits 
ica°c ption to dctcrmine to mention at whose option it is so termin- 
able, the lessee, and not the lessor, shall 
have such option. 

Agricultural leases. — The section has no application to these leases (o). 

The term, its commencement, duration and termination.— This section deals 
with the period, its duration, beginning and end. Where a lease for a year dated, 
say, the 4th of August, is expressed to commence from the 4th day of August in 
a particular year, then the tenancy begins from the 5th, for the 4th is to be 

$ iVaZl IibOsP'i.’k.' d. iZ. <■»> V. Shaikh Hussan (1901) 3 Bom. 

(k) Compare see. 50 of the Transfer of Property (n) Kannyan Baduvan v. AH KuUi (1919) 42 

Act, IV of 1882. Mad. 603. 

(0 Dh gjf 9 Nath v - Supper, A. I. R. (1923) Lah. (o) Scc^U7, Transfer of Property Act, IV o£ 
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excluded (p). Where the lease does not state from what date the period is to <s | j (> 
commence, such period begins from tho 4th of August, the date of making of the 
lease. Every lease must have a certain time of beginning and also of ending. 

As regards tho latter, in case of a loaso for a year or number of years, tho section 
enacts that tho lease shall last during tho whole anniversary of the day from which 
such time commences, that is, in the instance cited above, tho lease would last 
the whole of the 4th of August of tho following year il it be for a year or number 
of years. An agreement to tho contrary in paragraph 2 means an agreement as 
to the terms of holding over (</). Whore no term is mentioned, tho lease is void 
for uncertainty (r). A lease for a term of year or years lasts during the whole 
anniversary of the day from which it was granted (s). To exclude the operation 
of the second clause there must l>e an express ugreemont to the contrary. The 
fact that tho tenancy expires on tho 1st of a month whilst the rent is payable on 
the 7th of the succeeding month raises no such inference (/). When the habendum 
is at variance with the redflendum as to tho duration of the term tho former must 
prevail (u). It must, however, bo observed that tho habendum in a lease only 
marks the duration of the tenant’s interest und its oj>eration as a grant is merely 
prospective (a). The term of the lease may be made to depend upon a condition. 

If a lease be made for 100 years to A and B if they shall 60 long live, and one of 
them dies, the lease is determined. But if the leuso is made for tho lives of A and B 
>t is not determined by the doath of ono of thorn. 

, Option to determine. — Seldom in a lease is option reserved to put an end to 
the term and if nothing is said as to who is entitled to terminate, the section enacts 
the lessee and not tho lessor shall have such option. When a provision is made 
in a lease empowering tho resumption for purposes specified, tho landlord is not 
entitled to resume for a purpose not enumerated and the insertion therein of the 
word “ otherwise ” would bo construed as being ejusdctn qcneris (w). If a lease is 
merely for 7, 14 or 21 years, giving an option to somebody but not saying to whom, 
tho option is with the lessee (x). It is a settled rule that a leuso for 7 ” or ” 14 
years means a louse for 14 years doterminable by the lessee but not by the lessor 
at tho end of 7 years (y). 


Agreement to lease complete though time of commencement not specified. — The 
plaintiffs brought a suit for specific performance of an oral agreement to grant a 
permanent lease. It was held that notwithstanding absence of time of commence- 
ment of tho lease the agreement was complete ( 2 ). An agreement for lease dated 
1st April provided for a term of throe yoars with an option to renew for another 
seven years and for possession to be given “ within one month from this date.” 
It wa 8 hold that tho commencement of the term could be collected from the agree- 
ment us a wholo and that tho day possession was given (u fact on which evidence 
was admitted) was the date from which lease was to commonce (a). 


W>) Nuroo V. Seth Meghraj (1937) Nag. 

(?) MaU Lai v. Darjeeling Municipality (1913) 

/.v .*7 V* L - J- 167> 

11 K V, rsl fy . v - Duck (1712) 2 Vcrn. 684, 23 E. 
. . *044. 

* Lutie y (1839) 9 Ad. & El. 879, 

c i • j I 44 ®) Benoy Krishna Das v. 
Salstccioni (1933) 60 Cal. 389, 59 I. A. 

(0 Benoy Krisha Das v. Salsiecioni (1933) 60 
Cal. 389. 59 I. A. 414 


(<*) 

(«') 

(n.) 

(*) 

a 

(«) 


Bure hell v. Clarke (1876) 45 L. J. Q. B. 671. 
Shaw v. Kay (1847) 17 L. J. Ex. 17, 154 
E. R. 175. 

Johnson v. EJgware Etc. Rly. Co. (1866) 35 
Bcav. 480. 

Fou-ell v. Tranter (1864) 34 L. J. Rx. 6 
159 E. R. 610. 

Powell v. Smith (1872) 41 L. J. Ch. 734 
Kailash Chandra v. Be joy Kanta (1918) 23 
C. W. N. 190. 

In re Lander & Bagley's Contract (1892) 
3 Ch. 41 
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Determination of lease. 


111. A lease of immoveable property 
determines — 


(а) by efflux of the time limited thereby : 

(б) where such time is limited conditionally on the 
happening of some event — by the happening of 
such event : 

(c) where the interest of the lessor in the property 
terminates on, or his power to dispose of the same 
extends only to, the happening of any event — by 
the happening of such event : 


(d) in case the interests of the lessee and the lessor 
in the whole of the property become vested at 
the same time in one person in the same right : 



by express surrender : that is to say, in case the 
lessee yields up his interest under the lease, to the 
lessor by mutual agreement between them : 


(/) by implied surrender : 


({/) by forfeiture ; that is to say, (1) in case the lessee 
breaks an express condition which provides that 
on breach thereof the lessor may re-enter . . . 

; or (2) in case the lessee 
renounces his character as such by setting up a 
title in a third person or by claiming title in him- 
self ; or (3) the lessee is adjudicated an insolvent 
and the lease provides that the lessor may re-enter 
on the happening of such event ; and in any of 
these cases the lessor or his transferee gives notice 
in writing to the lessee of his intention to determine 
the lease : 



on the expiration of a notice to determine the 
lease, or to quit, or of intention to quit, the 
property leased, duly given by one party to the 
other. 


Illustration to Clause (/). 

A lessee accepts from his lessor a now lease of the property leased, to take 
effeot during the continuance of the existing lease. This is an implied surrender 
of the former lease, and such lease determines thereupon. 
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Generally. — The soetion enumerates the various modes in which a lease of S . Ill 
immoveable property is determined and the enumeration is exhaustive (6). 

Section 117 excludes its application to agricultural leases, still the principles 
of this section are applied (r). By section 03 of Act XX of 1929 the amendments 
made do not operate retrospectively. In the first throe clauses the loase comes 
to an end without any act on the part of the lessor or lessee. In clause (d) both 
the lessor and the lessee participate. In clauses (e) and (f) the lease is determined 
by the lessee and in (g) by the lessor. In (li) either party has a right to determine 
the lease. Death of tenant does not determine the lease though no term be fixed (d). 

Clause (a). — By this clause a lease of immoveable property is determined by 
eflluxion of time thereby limited. 

Agricultural leases. —The provisions of this clause do not apply to these leases (e). 

Efflux of time. —Where time is limited in a lease for its duration, the lease 
comes to an end on the expiration of such period. If a lease bo, however, made, 
say, for a period of 20 years detorminablo at the end of 7 or 14 years and nothing 
is mentioned as to at whoso option it is determinable, the loase is determined at 
the option of the lessee and not of the lessor. On the determination of the term 
limited no notice to quit is necessary. If the tenant holds over as provided in 
section 116 the rights and liabilities of the parties will in that event be regulated 
by’ section 106. 

Clause (b). — Where a lease is made to expire on the happening of an event it 
comes to an end when such event happens. 

Agricultural leases. — The provisions of this clause do not apply to these 
leases (/). 

Service tenant. — When a tenant occupies premises of his landlord in considera- 
tion of rendering services, the tonancy' determines when the service is no longer 
rondored (</). 

Duration of lease limited conditionally.— Where the period of the lease is made 
to depend upon the happening of a condition the fulfilment of which is impossible, 
or is forbiddon by law, or is of such a nature that if permitted it would defeat the 
provisions of any law. oris fraudulent, or involves or implies injury to the person 
or property of another, or the Court regards it as immoral or opposod to public 
policy, the lease would fail (h). For other examples of transfers limited condi- 
tionally, reference inay r be made to sections 31, 32 and 33 of this Act. 

Clause (c). — A lease of immoveable property determines on the happening of 
an event, on or to the happening of which (1) the interest of the lessor in the property 
terminates or (2) the power of the lessor to dispose of the same extends. 

Agricultural leases. — ' These leases are excluded from the operation of the 
provisions of this clause (t). 

Interest of the lessor. — A lease granted by’ a person with a limited interest such 
as a tenant for life, can subsist only during his life and, therefore, comes to an ond 
on the death of the lessor. 


(b) I'aqir Hakhsli v. Murli Uhar (1931) 33 Bom. 
, L- R. 495, 58 I. A. 75. 

\ c ) Knshtia v. Gilbert (1919) 42 Mail. 654 ; M ah 
lappa v. Janardan (1926) 50 Bom. 450. 
(«) Ralia v. IPdha Raj, A. I. R. (1928) Lah. 937. 
(*) Sec. 117, Transfer of Property Act, IV ot 
1882. 


(/) Sec. 117, Transfer of Property Act, IV of 
1882. . ^ ^ _ 
(p) Rama nath v. Sf^<i Sutidan (1917) 25 C. L. 
] 332 

ih) Sec. 25, Transfer of Property Act, IV ot 1882. 
(i) Sec. 117, Transfer of Prope rty Act, IV of 1882. 



886 


THE TRANSFER OF PROPERTY ACT. [CHAP. V. 


S. Ill 


Power of lessor to dispose of. — Where the power of the lessor to grant a lease 
is dependent on the volition of the other parties, the lease comes to an end when 
such other parties decide to determine the interest of the lessor. Such would be 
the case of under-leases on forfeitures. 


Clause (d). — A lease of immoveable property determines when the interest of 
the lessor and the lessee (i) in the whole of the property, (ii) becomes vested (a) at 
the same time, (b) in one person, (c) in the same right. 

Agricultural leases. — The clause docs not apply to these leases (j). The 
principle, however, has been followed (k). 

Merger. Is coalescence of the reversion and the term in the same property 
in the same person at the same time and in the same right. 

Doctrine of merger. To attract the application of the doctrine of merger 
there must be coalescence of the lessor and lessee’s interest in the same person 
at the same time and in the same right (/). When any one of these ingredients is 
lacking no mergor can take place (m). 


Tenure created before the Act. — To such cases the provisions of this clause do 
not apply by virtue of the interpretation of section 2, clauso (c) of the same Act (n). 

No merger by union. In cases to which the Transfer of Property Act does not 
apply the union of a superior and subordinate interest does not constitute merger (o). 

English Law. The English doctrine of merger has never been applied to land 
tenures in India in its entirety ( p ). 


Merger of one term in another. — A term for years in possession may merge in 
reversion for yoars, although the latter be of a shorter duration than the former ( q ), 
as, if a person seised in foe make a lease for 20 yoars and afterwards grants a rever- 
sion to a strangor for three years, it is clear that the 20 years will be determined 
by union with the reversion of three. Whether a prior term for years will merge 
in an immediate remainder for yoars, is not clear (r). 

Intention. 1 lie principle applicable to the merger of charges in equity applies 
also to leases (s). In the absence of an express intention the Court looks to the 
benefit of the person in whom the two estates become vested ( t ). If a tenant for 
life in remainder takes a beneficial lease or an agreement therefor, and subsequently 
becomes tenant for life in possession, the presumption is against merger in equity (u). 
Assuming that the principle of merger applied in the mofussil before the Transfer 
of Proporty Act, 1882, a mokurari lease granted in 1846 did not become merged in 
a paint lease granted in 1856, the evidence showing that there was an intention 


O’) See. 117, Transfer of Property Act, IV of 
1882. 

( h ) Kisan v. Manwar Sahib, A. I. R. (1925) 
Nag. -406. 

( l ) Ulfal Hossain v. Gayani Das (1909) 36 

Cal. 802. ( mokurari interest merged in the 
superior landlord’s interest) ; Suraj Narain 
v. Nanda Lai (1906) 33 Cal. 1212. (merger 
takes place when holder of a shikmi tenure 
purchases the mokurari interest) ; Promotho 
Nath v. Kali Prasatitia (1901) 28 Cal. 744 
(merger of tutni interest in zamlndari 
who purchases it in execution sale). 

(m) Kalla v. Diwan (1902) 24 All. 487 (mort- 

gage by lessor to lessee) ; Kashi v. Durga 
(1911) 7 Nag. L. R. 154 (mortgage by 
lessor to lessee) ; Amatoo v. Sheikh 
M uksid AH (1915) 19 C. VV. N. 435 ; 

( mokurari lease to holder of mulguzari 
tenure); Dvnevor (Lord) v. Tennatt (1888) 
3 A. C. 279. 


(n) Rajah Dejoy Singh v. Tarini Charan (1935) 

39 C. W. N. 694. 

(o) Dulhin Lachmipati v. Bodnath Tewari (1921) 

48 I. A. 485; Jibanti v. Gokool (1892) 
10 Cal. 760 ; Rambishen v. Haripada (1918) 
23 C. W. N. 830. 

(p) Amatoo v. Sheikh Muksttd AH (1915) 19 

C. W. N. 435 ; Raja Kishendatt v. Raja 
Mumlaj Ali (1878) 5 Cal. 198. 

(q) Stephens v. Bridges (1821) 6 Mad. 67, 

56 E. R. 1015 ; Burton v. Barclay (1881) 
7 Bing. 758, 131 E. R. 288. 

(r) Platt on Leases. Vol. II, p. 515. 

(s) Capital & Counties Bank, Ltd. v. Rhodes 

(1903) 1 Ch. 631. 

(t) In re Fletcher, Reading v. Fletcher (1917) 

1 Ch. 339 ; Amatoo v. Sheikh Muksud Ali 
(1915) 19 C. W. N. 435; Tltellusson v. 
Li dilard (1900) 2 Ch. 635. 

(u) Ingle v. Vaughan Jenkins (1900) 2 Ch. 

368. 
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to keep the mokurari lease in existence (r). But the conduct of the parties may S. Ill 
indicato that they did not intend to keep the two interests distinct 

In the same right. — There is no merger when the reversion is hold in one capacity 
and the lease in anothor (x), the general rule being that when one of the interests 
is held en autre droit no merger tokos placo. Hence a term held by a person in 
his own right does not merge in the reversion held by the same person os an 
administrator (y). 

In one person. — 'I he two sets of title must meet in identity in one person. 

Whore a co-proprietor having one anna share in the property purchased the interest 
of the lesseo of the wholo property, there was no merger (?). Nor is a lease of shops 
merged upon tho lesseo acquiring only a share in property which includes the 
shops (a). And if the lessor purchases tho lessee’s interest which he causes to be 
held in trust for him, the presumption is against merger (6). Similarly, where the 
lesseo purchased tho freehold reversion which was conveyed to a trustee subject to 
tho term, in trust for tho purchaser lessee, it was hold that there was no merger (c). 

Tho two interests must bo co-extensivo (<1). Tho fact that the two interests held 
by a joint family in tho same land aro in the names of different members of the 
family, is a material circumstance in considering whether the intention was to keep 
the interest distinct (c). 

Ill the whole of the property. — The fusion of interest must be of the whole 
property and not of a part (/). 

Clause (e). — Where by mutual agreement between parties the lessee yields up 
his interest under tho lease to the lessor the transaction is known as express sur- 
render. 


Agricultural leases. — Tho clause does not apply to these leases (g). 


Express surrender. — This is by act of parties. It is yielding up the residue of 
the term by tho lessee to him who has the immediate estate in rovorsion or remainder. 
It must be by tho termor, the person in whom the term is vested, to tho reversioner, 
the person entitled to the reversion immediately expectant on tho said term. It 
can be accomplished by mutual agroomont only, for if a loaso bo for a definite term 
the reversion is on the determination of the term and not before. No question 
of express surrender can arise unless there is an unexpirod rcsiduo of tho term. 
The consideration for the surrender may be in money or the release of tho lessee 
by the lessor of liis obligation under the loaso or the granting of a new lease. It 
is usually evidenced by a deed though a formal reconveyance is not necessary to 
prove surrender of mokurari loaso (A) or other leasehold rights. Voluntary surrender 
of leasehold rights and taking from tho landlord leasehold rights in other property 
is not an exchange. So that on surrender of the latter rights tho former are not 


(v) Dulhin Lachtnibati v. Bodnath Teicari ( 1921 ) 

48 I. A. 485. 

(w) Dulhin I^ichmibati v. Bodnath (1921)48 I. A. 

485 ; Jibanti v. Gohool (1892) 19. Cal. 760 ; 
Rambtshen v. Haripada (1919) 23 C. \V. 
N. 830. 

M %* tlu v - Diwan (1902) 24 All. 457. 
y) Chambers v. Kingham (1878) 10 Ch. D. 743. 
l«) Parameshwar Singh v. Ml. Sureba, A. 1. R. 
(1925) Pat. 530. 

(a) Faqtr Bakhsh v. Murli Ohar (1931) 33 13om. 
, L. R. 495. 58 I. A. 75. 

10 ) Gunter v. Gunter (1857) 23 Bcav. 571, 53 


1£. K. 225. 

( c ) Bclancy v. Bclancy (1867) 2 Ch. App. 138. 
(ii) Monmotha v. Mohcndra Nath , A. I. K. (1922) 
Cal. 284. 

{c) Dulhin Lachtnibati v. Bodnath (1921) 48 
I. A. 485. 

(f) Faqir Baksh v. Murli Dhar (1931) 33 Bom. 
L. R. 495, 58 I. A. 75; Danneshwar v. 
Mas urn mat Sureba, A. I. R. (1925) 
Tat. 530. 

(£) See. 117, Transfer ol Property Act, IV 
of 1882. 

(A) Imambandi v. Kamlcsxeari (1887) 14 Cal. 109. 
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to the lessor. A surrender of a lease does not prejudice an under-lease previously 
granted by the lessee on terms and conditions substantially the same as the original 
lease (j). On a surrender if the lease contains a covenant for renewal, there must 
be a release thereof by the lessee to the reversioner. The lessor of a mulgeni 
(permanent) lease who has mortgaged the land and the right to recover the rents 
cannot accept surrender of the lease without the concurrence of the mortgagee. 
The lessee in such a case remains liable to pay rent to the mortgagee (k). 

Mutual agreement. — Express surrender can only be by volition of the con- 
tracting parties. A lessee cannot, by merely informing his lessor that he is going 
to relinquish the land, get rid of his obligation, nor the silent receipt of the notice 
by the lessor, which the lessee had no legal right to give, be construed as his assenting 
to the relinquishment ( l ). Where a lease has been given, by an administrator on 
behalf of a minor with the sanction of the Court, a surrender cannot be accepted 
by him without a similar sanction. An inter esse termini is no impediment to a 
surrender though a remainder is ; as if there be a lease for years, with remainder 
for years, the remainder will prevent a surrender by the lessee for years to the 
lessor (m). 

Damages. — Acceptance of surrender does not preclude the lessor from suing 
the lessee for damages for breach of the contract. It does not destroy the existing 
cause of action (n). 

Clause (f). — This clause deals with what is known as surrender by operation 
of law. 

Agricultural leases. — The clause has no application to these leases (o). 

Implied surrender. — The expression “ surrender by operation of law ” is applied 
to cases where the owner of a particular estate has been party to some act, the 
validity of which he is by law afterwards estopped from disputing, and which 
could not be valid if his particular estate had continued to exist. There the law 
treats the doing of such an act as amounting to a surrender. In such cases there 
can be no question of intention. The surrender is not the result of intention. 
It takes place independently and even in spite of intention (p). A surrender at 
law may be effected by various means. It will occur if a lessee for years or for life 
accepts an interest in the demised premises incompatible with the tenure under 
the lease, for example, accepting a second lease of the same land to commence 
during the continuance of the first ( q ), or by delivery of the lease to the lessor by 
the lessee, change of possession as by tenant quitting the premises, and the landlord 
by some unequivocal act taking possession (r). But a surrender of a small portion 
of the demised premises and proportionate reduction of the rent is not a surrender 
by operation of law («). Acceptance of a second lease is a surrender of the first ( t ), 
unless the latter is void (u), for the surrender of the old lease implied from the 
acceptance of a new leaso is subject to an implied condition that the new lease 


(*) Sanmawi Narain v. Mahraj Kumar Gopal 
(1902) 6 C. W. N. 905 ; Doe d Rochester 
v. Bridges (1831) 1 D. & Ad. 847, 109 E. 
R. 1001. 

(j) Sec. 115, Transfer of Property Act, IV of 
1882. 

(M) Ham v. Ganpati, A. I. R. (1930) Rom. 329. 
(/) Jadoonath v. Schone (1882) 9 Cal. 671. 

(wi) Platt on Leases, Vol. II, p. 504. 

(n) Jogendra v. Kurpal, A. I. R. (1923) Cal. 63. 

(o) Sec. 117, Transfer of Property Act, IV of 

1882. 


(/>) Lyon v. Reed (1844) 13 M. & W. 285, 153 
E. R. 118. 

(q) Platt on Leases, Vol. II, p. 505. 

(r) Re. Panther Lead & Co. (1896) 1 Ch. 978; 

Phene v. Popplewall (1862) 12 C. B. N. S. 
334, 142 E. R. 1171. 

s) Holme v. Brunskill (1878) 3 Q. B. D. 495. 

t) Davison d Bromley v. Stanley (1768) 4 Burr. 

2210, 98 E. R. 152. 

(u) Zonch d A boot Hallet v. Parsons (1765) 
3 Burr. 1794,97 E. R. 1103. 
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is valid (e). The rule of English Law as to implied surrender of an earlier lease by 5 j ] | 

acceptance of a latter lease is based on the view that a lessor must give possession 
unless the prior lease had been surrendered, and that the lessee is estopped from 
disputing the landlord’s title to grant the lease. But under the Indian Law, 
delivery of possession is not necessary for the validity of a lease. The English 
rule of implied surrender need not, therefore, be extended to India («■). 

Non-payment of rent. — Mere non-payment of rent did not constitute an aban- 
donment of the tenancy, for if once the relation of landlord and tenant was estab- 
lished it was for the tenant to prove the determination of the term by affirmative 
proof beyond failure to pay rent (x). 

Grant of a new lease. — Crant of a new lease to a third person with the consent 
of the lessee constitutes a valid surrender by operation of law (t/). 

Cessation of the term . — For a valid surrender the term should immediately 
cease, and not at a future date ( 2 ). The agreement to surrender must be for con- 
sideration (a). 

The whole and not part. — The surrender must be of the whole term and not 
anything less than the whole term : also it must bo of the whole estate and not 
part of it (6). 

Effect of surrender. — No rent becomes due after the surrender but the lessor 
m ay recover rent accrued due before the surrender. A surrender involves ex- 
tinguishment of the interest surrendered and release of the tenant from the covenants 
contained in the lease (c), but the tenant nevertheless remains liable for past 
breaches (d). 

Effect on under-lease. — The surrender of a lease does not destroy or defeat the 
interest of an under-lessee (c). 

Forfeiture and surrender. — Where a lessor re-enters on a forfeiture the rights 
of under-lessees are gone, but where he accepts a surrender from a lessee the rights 
of under-lossoes remain although the lessee was at the timo liable to forfeiture (/). 

Surrender of part of premises by assignee. — The liability of the lessee on the 
covenant is not extinguished by surrondor of a part of the demised premises but he 
still remains liable thereon at any rate for the amount claimed ({/). 

Acceptance of surrender In ignorance of forfeiture incurred. — A lessee covenanted 
n ot to under-lot without licence. The leaso contained a proviso for re-entry on 
broach of covenant. The lessee under-lot in broach of his covenant. Subsequently 
he surrendered his term to the lessor who accepted surrender in ignorance of the 
Bub-lotting and of the fact of the plaintiff’s occupation. Tho lessor then re-let to 
tho defendant who upon tho plaintiff refusing to give up possession entered and 
turned out tho plaintiff’s cattle. Tho plaintiff had received no notico to quit. 
n an uction to recover possession of tho land, it was hold that tho plaintiff was 

(V) Kn M l v - Williams (1901) 1. Ch 2.56 ; Canter- (a) Wallace v. Pattern (1846) 12 Cl. & Fin. 491, 

T ^ Corporation v. Cooper (1909) 100 8 E. R. 1501. 

r Zick v. London United Tramways, (6) Burton v. Barclay (1831) 7 Bing. 745, 131 

(If) (,908 > 2 K. B. 126. E. R. 288. 

iVSZX*** Thirumalpa.1 v. Parry & Co. (c) Re. Russell, ex-parte Allen (1882) 20 Ch. 

(*) pi * 825 ) 48 Mad. 815 . D. 341 . 

nHv Sukh v - Bhupia (1880) 2 All. 517; (</) Riehnunul v. 5 avill (1926) 2 I< B. 530 . 

uOHaya Char an v. Koilash Chunder (1887) (e) Poe d Beadon v. Pyke (1816) 5 M. & S. 146, 

(v) ri Ca1, 751 105 E. R. 1005 ; Wilkes v. Spooner (1911 

/Aowoi v Cook (1818) 2 B. & Aid. 119, 2 K. B 473. 

( f) Gnat Western Railway Co. v. Smith (1876) 

vL (*836) 1 M - & w. 50, 150 2 Ch. D. 235. 

*'• 341, (g) Bavnton v. Morgan (I83S) 22 Ch. D. 74. 
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S. Ill entitled to judgment on the ground, that assuming that the lessor was not precluded 
by the surrender from enforcing his right to forfeit the plaintiff’s interest inasmuch 
as ho had accepted the surrender without notice of that interest, the re-letting 
to a now tenant and entry by him did not operate as an entry by lessor so as to 
work a forfeiture, and that plaintiff’s interest was subsisting (h). 

Priority between equitable mortgagee and lessor accepting surrender without 
knowledge of mortgage. — A lessee deposited his lease by way of equitable mortgage 
and surrendered the term. The lessor asked the lessee to deliver up the lease and 
was falsely informed by the lessee that he had left it with a friend, but that he had 
neither assigned nor charged his interest, nor pledged the instrument of lease. 
The lessor had no actual notice that the lease had been deposited by way of mortgage. 
Held, the lessor not being under these circumstances guilty of gross or wilful neg- 
ligence, was entitled as a holder of the legal estate to priority over the prior equitable 
mortgagee (t). 

Clause (g). — A lease of immoveable property determines on forfeiture. For- 
feiture is incurred when (i) lessee breaks an express condition in the lease providing 
for re-entry on breach thereof, (ii) lessee renounces his character as such (a) by 
setting up a title in a third person, or (b) by claiming title in himself, (iii) the lease 
contains a provision for re-entry on the lessee’s insolvency and the lessee becomes 
insolvent. In each of the above cases it is necessary that the lessor should give 
notice in writing to the lessee of his intention to determine the lease. 

Exclusion of certain leases. — Agricultural leases (j) and leases executed prior 
to 1st April 1930 ( k ) are excluded from the operation of the requirements as to 
giving of notice. Though section 111 (g), according to section 117, does not apply 
to agricultural leases, the principles guide the Courts in dealing with such matters (/). 
Though the provisions of section 111 (g) are not made applicable to Sind, the 
principle of the general rule which that section contains is applicable (m). 

Alterations to the section. — Clause (g) has been amended by Act 20 of 1929. 
The amendments being (i) omission of the words “ or the lease shall become void ” 
from sub-clause (1), (ii) the introduction of sub-clause (3) and (iii) rendering notice 
in writing to the lessee necessary instead of doing an act shewing an intention to 
determine the lease. 


Contract IX of 1872. — Section 74 of this Act does not apply and Courts hove 
no power to relieve against forfeiture (n). 

Forfeiture generally. — This clause deals with the subject known as forfeiture 
of leases. Forfeiture ordinarily implies the loss of a legal right by reason of some 
breach of obligation (o). The lease being voidable, not void, is avoided by the 
lessor on giving notice in writing to the lessee of his intention to determine the 
lease in the following cases : — 

(1) When there is a covenant to re-enter on broach of an express condition 
and that condition is broken. 

(2) Tho lessee donios the landlord’s title claiming to be the owner himself or 
setting up title of a third person. 


S Parker v. Jones (1910) 2 K. B. 32. 

Brotrn v. Stedman (1896) 40 So. Jo. 457. 
See. 117 o( the Transfer of Property Act, 
IV of 1882. S * 7 

(k) Sec. 63 of Act XX of 1929. 


(/) Ganesh v. Khaparde, A. I. R. (1927) Nag. 50. 

(m) Sid*k v. Mohamed, A. I. R. (1926) Sind 71. 

(n) Krishna v. Gilbert (1919) 42 Mad. 654. 

(o) Amolah v. Dhondi (1906) 30 Bom. 466. 
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(3) The lessee becomes insolvent and the lease gives right to the lessor to 
re-enter on the happening of such event. 

In connection wit It the last clause, reference may be made to section 12. whereby 
a condition making interest in immoveable property determinable on insolvency 
is void. That section excludes eases of conditions in a lease made for the I>enefit 
of the lessor or his transferee. No forfeiture is incurred by breach of an implied 
condition under the Transfer of Property Act. 

Const ruct ion of forfeiture clause.- — A clause for forfeiture must be strictlv 
construed against the covenantor and the rule applies most strongly to a proviso 
for re-entry which contains a condition that destroys an estate (/_>). 

Proviso for re-entry. — It is usual to provide a clause in a lease, that in default 
of payment of rent after it has become payable or for non-performance of the 
tenant s covenants or non-observance of conditions by him. the lessor may at any 
time thereafter re-enter upon the premises or any part thereof and upon such entry 
the lease shall determine. It also extends to cases of bankruptcy, waste, etc. 
It should be framed to extend to cases of commission ns well ns omission (7). This 
8ub-clauso deals with cases in which the lease contains a proviso for re-entry on 
the breach of express condition. Such a proviso does not apply to a breach of 
tho covenant to repair. As t lie proviso destroys and defeats the estate created, 
it is construed most strongly against the covenantor. In the absence of a clause 
of re-entry for breach of a covenant no forfeiture is incurred by the tenant. The 
clause is treated ns a covenant and not a condition and the lessor is entitled to 
damages (r). Tho right of re-entry is usually reserved to the lessor, hie heirs and 
assigns whore he is seised in foe, and to his heirs, executors, administrators and 
assigns whore he is possessed for years (.<»). As a “ usual covenant ” it applies to 
re-entry on non-payment of rent and not to breaches of other covenants (l). An 
ejectment may be sustained though no lease has lx>on executed where the tenant 
holds under an agreement for lease which specifies the covenants to be inserted 
with right of entry for breach (t/). Where there is on alternative remedy provided 
for the broach it does not prevent tho lessor from exercising tho right of re-entry’ (t>). 
The section does not give the lessee a rigid to throw up the lease because tho lessor 
breaks tho covenants of tho lease. His only remedy would bo a claim for com- 

• v • 

pensation (tc). Whether a clause amounts to a condition or a covenant is some- 
times a question of groat nicety. Sometimes the words are construed to omount 
to both a covenant and a condition. Thus where one leased for years, “ provided 
always and it is covenanted and agreed that the lessee shall not alien,” these words 
wero held to amount to a condition by force of tho proviso and a covenant by force 

of the other words. In all cases of forfeiture the burden of proof is thrown on tho 
lessor (x). 


Enforcing the proviso for re-entry. — By giving notice in writing to the lessee of 
s intention to determine the lease the lessor does not re-enter. In order to effect 


<P) 


Jfl) 
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xr^A ra Jn a,ia . v - ^nskna, a. I. R. (1925) 
S n *,' 4 !. L )ne d Afdy v - (1832) 

eu.l ' & 299 - 1,0 ^ »«2. 

< latt on I.eas4-s, Vol. II. p. 322. 

n£? hti Y-’ \ itta PP* (19o3) 26 Mad. 157; 

v - ■'fihamma (1920) 43 Mad. 503; 
tLf ta ’i, >>aheb v s annabau-a (1897) 21 Rom. 
s t* rfl £ aM Dasa PP« v. Ali Saiba (1894) 
693 ; Nif MaJhab v. Natalia, „ 
i! , ) *7 Cal - 826 ; Nrtrapal Singh v. 
Au"J )aS ,l906 > 28 AU. 400; Akram 
AU V - Dur H a <191 1) 14 C. L. J. 614 ; llasral 


Ali Khan v. Manirulla (1909) 36 Cal. 745: 
Williams v. Faria (1868) 3 Q. It. 739. 

(s) Platt on Leases, Vol. II. p. 317. 

(/) Re. An<lert',»i & Milner's Contract (1890) 
45 Ch. D. 476. 

(u) Doe d Oldershaw v. llreach (1807) tS Esp 

106 N. P. 

(v) Weston v. Metropolitan Asylum District 

Managers (1882) 9 Q. 13. I). 404. 

(le) Govitxdasu'ami \\ Palaniappa, A. I. K. (1925) 
Mad. 833. 

(x) Platt on Leases, Vol. II, p. 326, 327. 
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S. Ill re-entry the lessor must actually enter on the premises or do that which is equivalent 
to re-entry, institute an action for obtaining possession and for ejectment of the 
tenant (i/). There must be an overt act to determine the lease (2). The lessor, 
including in that expression the person entitled to the reversion, can enforce this 
proviso. The word “ void ” in a proviso is construed as not to render the lease 
void on the breach of an express covenant but merely voidable at the option of the 
lessor (a). In an action to enforce a right of re-entry mesne profits are assessed 
from the date of the writ in the action and not from the date of the breach giving 
rise to the landlord’s right to re-enter (6). Where a tenant covenants to pay rates 
and taxes and on his failure the lessor is entitled to take possession, it is not neces- 
sary that the rates should have been demanded or that notice of the assessment 
should have been served on the tenant before the landlord can resume possession (c). 
The power of re-entry does not entitle the lessor to re-enter for breach of a negative 
covenant (d) unless the words of the proviso are wide and appropriate enough to 
include a breach of a negative covenant (c). In a long series of decisions the 
forfeiture clause has been construed to mean that leases are voidable only at the 
option of the lessors (/). 


Who can exercise the right of re-entry. — Besides the lessor it may be exercised 
by the assignee and the reversioner and the remainderman and even by a person 
who has no reversion (<7) as well as by a usufructuary mortgagee (h). It cannot 
bo in respect of acts committed prior to the assignment (?), nor can it be reserved 
in favour of a porson who is a stranger to the estate (j). 

Re-entry for non-payment of rent. — The power of re-entry for non-payment of 
rent cannot be exercised unless the demand is made, for the right of re-entry does 
not accrue until the rent is duly demanded ( k ). 


Right to enforce forfeiture by transferee. — For breach of a condition prior to 
the transfer by lessor of his interest the transferee is not precluded from enforcing 
the forfeiture. A mulgeni lease provided that the lessee was not to alienate the 
property. The lessee committed a breach in 1908. In 1911 the lessor transferred 
his rights and had not given to the lessee any notice of his intention to forfeit. 
Iho transferee brought a suit to recover possession for breach of the condition. 
The lessee s contention that the transferee was not entitled to take advantage of 
the broach of condition incurred prior to the assignment was disallowed (/). 

Lessee renounces his character. — In order to bo effective, the repudiation by 
the tenant must amount to a distinct claim to hold possession inconsistent with the 
existence of the relationship of landlord and tenant (m). The disclaimer may 
be oral or in writing. It may bo by setting a title in a third porson or by claiming 


(>’) Moore v. Vile oat’s Mining Co., Ltd. (1908) 
1 Ch. 575. 

(t) L. A. Greet v. Firm Gangaraj Gulraj, A. I. R. 
(1937) Cal. 129. 

(a) Roberts v. Davey (1833) 4 B. & Ad. S64. 
110F.. R. 608. 

(I>) Elliott v. Boynton (1924) 1 Ch. 236. 

(r) Davis v. Burrell (1851) 10 C. B. 821, 138 
E. R. 325. 

(J) Hyde v. Warden (1877) 47 L. J. Q. B. 121 ; 
Evans v. Davis (1878) 10 Ch. D. 747 ; 
W est v. Dobb (1870) 5 Q. B. 460. 

(t) Harman v. Ainslie (1904) 1 K. B. 698. 

(/) Davenport v. R. (1877)3 A. C. 115; Quesnel 
Works Gold Mining Co. v. Ward (1920) 
A. C. 222. 


[g) Doe d Freeman v. Bateman (1818) 2 B & 
Aid. 168, 106 E. R. 328. 

(A) Vamana Pai v. !Vuft<i/u Haiku, A. I. R.(1936) 
Mad. 116. 

(0 Fern d Mathews Lends v. Smart (1810) 12 
East 444, 104 E. R. 173. 

(j) Doe d Barker v. Goldsmith (1832) 1 L. J. Ex. 

UQ r p ouq 

(k) Hiil v. Kempshalt (1849) 7 C. B. 975, 137 

F.. R. 386. 

(/) I’ishveshvar v. MafcaM«s/i«>£ir(1919)43Bom. 28; 

Kristo Nath v. Broum (1887) 14 Cal. 176. 
(w) Doe d Gray v. S/anion (1836) 1 M. & W. 
695, 150 E. R. 614 : Soorayya v. SooraMfW, 
A. I. R. (1936) Mad. 252. 
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title in himself (n). The more payment of tho rout to a third person (©), putting 
the landlord to the proof of his alleged title by purchase or questioning his right to 
receive the entire rent (/>), the plea of permanent lease (.7), setting up a mulgeni 
right by a tenant (r), refusal to pay rent to a devisee in a will which is contested («), 
retention of a sub-loaso in which the landlord is spoken of as th ojanrni of the lands (t), 
do not amount to a disclaimer. Questioning landlord’s right to enhance rent is 
not a disclaimer in India (w) though it is so in England (r), rnero non-payment of 
rent (u>), or mortgage of land as belonging to the tenant is not disclaimer (.c). 
A refusal on the part of a tenant to pay rent to a person who claims to be his 
landlord until satisfied as to title does not amount to a disclaimer (1/). Refusal 
to pay because of direction of a third party (*) is a disclaimer. That a denial of 
tho landlord’s title should work a forfeiture of the tenancy, three things are essen- 
tial : (i) the tenant must set up title either in himself or in a third party, inconsistent 
with their mutual relationship, (ii) tho denial must be direct and unequivocal (a) 
and not casual, and (iii) it must be made to the knowledge of t lie* landlord. 


A casual statement, uncommunicated to t lie landlord, marie by a tenant in 
a sale deed executed by him in favour of a third party in respect of other properties, 
to tho effect that tho executant is tho owner of the properties leased, does not 
amount to a disclaimer of the landlord’s title (/>). nor does the assertion by an 
annual tenant that his holding is permanent amount to a disclaimer (c). A tenant 
repudiating tho titlo under which he has entered becomes liable to immediate 
eviction at tho option of the landlord (»/). To work a forfeiture tho denial must 
bo a matter of record before institution of the suit for forfeiture (<). 

Disclaimer of a part. — The clause deals with repudiation of the whole and not 
a portion. Hence a denial by one of several joint lessees, does not entail forfeiture, 
nor where the tenant being unable to obtain possession of the whole area demised 
to him and failing to obtain satisfaction from his lessors, having taken a lease of 
the portion which they could not obtain possession of from a stranger, amount to 
a renunciation!/). A suit for ejectment does not lie for a portion which has been 
foifoited, or a broach of a condition relative thereto (7). 

Forfeiture on insolvency. — Sub-clause (3) of clause (g) deals with the case of a 
lessee being adjudged insolvent. By itself insolvency is not u ground for forfeiture 
of the lease, as tho clause provides that insolvency works as a forfeiture only when 
the lease provides for a re-entry by tho lessor on the happening of such event. 
Honco in the absence of a power to re-enter the insolvency would not operate as 
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a forfeiture of tho lease. Even where there is such a proviso on a mortgage of the 
property by the lessee which is enforced by the mortgagee who purchased the 
property in execution and thereafter the lessee was declared insolvent, it was held 
that the mortgagee had succeeded to the lessee’s rights and the lessor could not 
forfeit as the mortgagees were not insolvent (A), nor does the proviso operate 
forfeiture when owing to a flaw the bankruptcy proceedings are set aside (i) or 
where the Court declares void a winding-up resolution (j). 

Assignment for benefit of creditors. — A lease contained a clause for re-entry 
by the lessor, and that the lease shall be rendered void on assignment without 
licence of the lessor. In January 1825 lessee executed a deed of assignment for 
the benefit of creditors, and in April 1825 was declared a bankrupt. It was held 
that the deed of January 1825 being an act of bankruptcy and void, did not operate 
as a valid assignment of the tenant’s interest in the lease and, therefore, there was 
no forfeiture (k). On executing a deed of assignment as aforesaid when no bank- 
ruptcy supervenes the lessee commits a breach of the covenant against assignment, 
and where there is a clause for re-entry forfeits the lease (l). A mere declaration 
of trust by a lessee, who makes assignment for the benefit of his creditors that he 
stands possessed of the leasehold upon trust for the trustee to assign and dispose 
of the same as the trustee should direct, is not an assignment of the lease, and does 
not constitute a breach of the covenant not to assign (m). 

Lessee becoming bankrupt after assignment.— If after assignment of the lease 
with the consent of the lessor tho lessee becomes insolvent no forfeiture is incurred, 
for the proviso relates to the insolvency of the person possessed of the term for the 
time being (n). 


Notice.— A lessor’s entry without giving the statutory notice as required by 
this clause is void as against tho trustee in bankruptcy (o). 

Disclaimer of leaseholds.— Under sections 62 and 63 of the Presidency Towns 
Insolvency Act, 1009, the Official Assignee may after adjudication disclaim the 
property. 

Alienation by one of several co-sharers.— A sale of a portion by one of several 
co-sharers would not work a forfeiture of the whole tenure (p). 

Lease in perpetuity.— A lease in perpetuity leaves some interest in the lessor ( q ), 
and such a leaso though permanent is forfeitable (r). 

Assignment of a lease.— Mere repudiation by the original lessee of the title of 
tho lessor does not operate as forfeiture against the assignee of the lease (s). And 
a covenant against assignment does not forbid alienation for a part of the term or 
a portion of tho promises so as to work forfeiture (/). 


Co-lessor.— In England any joint tenant may put an end to his demise so far as 
it oporatos on lus own share. In this country tho relation created by contract with 
several joint landlords continues until there exists a new and complete volition to 
ohango it. Whoro, therefore, the relation of joint landlord continues, the tenancy 


) Hasarimull v. Sadasukh, A. I. R. (1921 
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(h) Smith v. Gronow (1891) 2 Q. B. 394. 


o) Re. Rtggs, ex-parte Loyell (1901) 2 K. B. 16. 
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of the lessees cannot lx> put an end to except by all the lessors acting together (u), 
but one of sovoral joint lessors who has become separately entitled to his share 
of the lands leased is ontitled to enforce a forfeiture ns regards his share of the 
lands. 


Notice of intention to determine the lease. — By the amendment no forfeiture is 
operative unless written notice is given by the lessor to the lessee of his intention 
to determine tho lease. Whoro disclaimer of titlo operates ns a forfeiture the Act 
requires tho lessor or transferee to givo notico in writing to the lessee of his intention 
to determine the loaso. 1 ho English Law, however, does not require notico in 
such cases. Tho notice must bo reasonable and it need not necessarily determine 
the tenancy at tho end of the year. Tho lessor is not relieved of this obligation 
because tho denial is contained in tho written statement for tho first time (r). 
Without such notice none of the acts enunciated in the clause operates as a forfeiture. 
And as tho accrual of the cause of action is based on denial of title, such denial 
must be antecedent to tho suit in ejectment on the ground of forfeiture (tv). In 
places whoro the Act doos not apply, no act is necessary to maintain an ejectment 
suit (x). The clauso does not say what tho length of notico should be, presumably 
reasonable notico would bo necessary. It is at tho landlord’s election whether to 
forfeit or not, ami such eloction may bo oxpress or implied (ay). 

Relations of under-lessees “inter se." — A lessee under a covenant to pay the rent 
and to repair mado one hundred under-lessees. The rent fell into arrears and the 
premisos wore out of ropair ; the original lease was avoided for non-payment of rent. 
Somo of tho undor-lessoes brought a bill to be relieved against forfeiture. The 
Court refused to apportion the rout, holding that the plaintiffs must pay the whole 
rent in arroar and ropair oil tho houses and compel all the other under-lessees to 
contribute (z). 


Contract for payment with conditions for rendering services when called 
upon. — -Where services were of a subsidiary nature and of a ceremonial character, the 
refusal to rendor such was held not to be denial of title, the rent being hold to be 
the principal matter (a). 


A tenant cannot approbate and reprobate. — If in a suit for rent the tenant 
denies tho relationship of landlord and tenant and the suit is dismissed, it is not 
open to him in a subsequent suit for ejectment to maintain that that relationship 

subsisted (6). 


Limitation. — Suit for possession of immoveable property to which the plaintiff 
has become ontitlod by reason of forfeiture or by reason of broach of condition is 
govornod by articlo 143 of the Indian Limitation Act, 1908. 

Estoppel of tenant. — By section 116 of the Evidence Act, I of 1872, the tenant 
is ostoppod from donying tho title of the landlord to tho property. It differs from 
disclaimer providod for in section 111, sub section (g) which relates to the tenant 


(«) Gotoal v. Dhakeswar (1908) 35 Cal. 807 ; 
. , Korapalu v. Naravana (1915) 38 Mad. 445. 
W) / ralab Narain v. Harihar (1909) 36 Cal. 927; 
Vtihu v. Dhondi (1891) 15 Horn. 107 ; 
•Sufcftu v. A 'agappa (1889) 12 Mad. 353; 
Mukat Singh v. Missa Paras Ram, A. I. 
R. (1924) All. 726; Perrin Karuppan v. 
Subramania (1908) 31 Mad. 261 ; Snmali 
v. Afakhan Lai (1905) 9 C. W. N. 928. 

!«*) Snmali v. Alakhan Lai (1905) 9 C. W. N. 
928; Prannath v. Madhu (1886) 13 Cal. 96; 
Maharaja of Jeypore v. Rukmini (1919) 


42 Mad. 589 I'. C. 
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Mad. 569 P. C. 

[b) K hater Mistri v. Sadruddi Khan (1907) 34 

Cal. 922 ; Sheik Kiadhar v. Rajani Khanta 
Ray (1910) 14 C. W. N. 339. 
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Ss. I I M I 2 renouncing his character as tenant setting up a title to the property in a third person 

or claiming title in himself. 

Decrees. — Relief against forfeiture cannot be granted in connection with 
decrees other than consent decrees (c). 

Clause (h).— A lease of immoveable property is determined by notice given by 
one party to the other. 

Agricultural leases. These are excluded from the operation of the provisions 
of this section (<l). 

Notice, d he lease is determined on the expiration of a notice given by the 
one to the other (a) to determine the lease, or (b) to quit, or (c) of intention to quit. 
Hence a notice given by a tenant that he intends to quit is valid, provided it com- 
plies with the other requirements of the law. 


112. A forfeiture under section 111, clause (g), is 

waiver oi forfeiture. ' vaived b Y acceptance of rent which has 

become due since the forfeiture, or by 
distress for such rent, or by any other act on the part of 

the lessor shewing an intention to treat the lease as 
subsisting : 

Provided that the lessor is aware that the forfeiture 
has been incurred : 


Provided also that, where rent is accepted after the 
institution of a suit to eject the lessee on the ground of 
forfeiture, such acceptance is not a waiver. 

Agricultural leases. Tho provisions of this section do not apply to these 
leases (c). 

Waiver generally. Though tho lease is declared to be void for breach of a 
covenant, it is well sottlod, that on a true construction of tho proviso to the 
lease, that, it shall be void at tho option of tho lessor, and consequently on the 
one hand, if tho lossor oxorcisos tho option that it shall continue, the lease is 
rendered valid ; if ho olects that it shall end, the lease must be determined (/). 

Waiver of forfeiture. This section enacts that a forfeiture inourred under 
section 111 (g) could bo waived in any of tho following cases : — 

(1) By acceptance of rout accrued due after the forfeiture was incurred, but 
if it bo accepted after institution of an ejectment suit against the lessee 
it is no waiver. 


(2) By distress for rent accrued duo after the forfeiture was incurred. 

(3) By tho lossor doing an act showing an intention to treat the lease as 
subsisting. 

Providod that tho lossor was aware of his rights that tho forfeiture was inourred. 


<c) Girdharidoss Co. v. Para Apbaduari, A. I. R. 
(1928) Mad. 193. 

(d) Sec. 117 of Transfer of Property Act 1882. 
(t) See. 117, Transfer of Property Act, IV of 


1882. 

(/) Jones v. Carter (1846) 15 M. & W. 718, 153 
E. R. 1040. 
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Acceptance of rent. — A forfeiture incurred under section 111 (g) i 3 waived by 
the lessor or his agent having a general authority to receive rent (r/) accepting rent 
accrued due after the forfeiture has been incurred (A). But acceptance of rent 
after institution of a suit to eject, the lessee on the ground of forfeiture is no waiver. 
1 he election to forfeit is complete and irrevocable once the suit for ejectment is 
instituted (j). The institution of the suit is simply a mode of manifesting the elec- 
tion (j). On re-admission after determination of the tenancy upon forfeiture the 
old tenancy is not revived. The lessee is bound to pay compensation for use and 
occupation (k). In Clough v. London and North Western Railway Company (l), 
dealing with the case of avoiding a transaction on the ground of fraud, Mr. Justice 
Mellor observed, " The principle is precisely the same as that on which it is held 
* that the la «dlord may elect to avoid a lease and bring ejectment when his tenant 
has committed a forfeiture.” The claim for rent in the ejectment suit must be for 
rent duo before and not subsequent to the forfeiture, for in the latter case it would 
amount to waiver. In order that there may be forfeiture, the demand of rent 
must bo on the last day and not any day before or afterwards (m). So also accept- 
ance of rent or insurance premia from the assignee without licence or entering into 
an agreement with him in respect of repairs operates os a waiver of the forfeiture (n). 
Payments of Government revenue are payments of rents due under the lease though 
they be paid into the collectorato as revenue (o). The same effect is given to a 
qualified acceptance whereby the lessor held the payment in suspense subject to 
payment by the lessees of “ remaining amount ” (/>). The principle that accept - 
ance of rent operates as a waiver is applicable even though the lease provides that 
no waiver shall be effective unless in writing ( q ). The rent, however, must be 
loceived with knowledge that forfeiture has been incurred (r). Acceptance of 
rent in arrears is no waiver, for according to the act acceptance to operate as 
forfeiture must be the rent which becomes due since the forfeiture. It would not 
operate as such where the breach is a continuing one (.9), as in case of a breach of 
covenant to repair (<). In a subsequent case it was held that where a lessor with 
the knowledge of the breach waives the forfeiture by acceptance of rent due after 
forfeiture the waiver is not only for the past breach but extends to a licence to 
continue the breach in future (u). On a sale of the reversion “ subject to and with 
the benefit of the lease to a purchaser who had knowledge of the breach by the 
lessee, it was held that this was a waiver by the purchaser of the right to re-enter (t>). 

A landlord could not, on receiving rent, stipulate that he received rent without 
prejudice to the breaches of covenant made upto that date (tv). Where money 
is paid and received as rent under a lease a mere protest that it is accepted condi- 
tionally and without prejudice to the right to insist upon a prior forfeiture cannot 
countervail the fact of such receipt (a;). And notwithstanding that the lessor 
expressly states that he accepts the money as compensation for use and occupation 


(e) 

(A) 

•) 

j) 

(A) 

l) 

>n) 
'») 
° ) 
P) 
<?) 


Do ‘ d Thompson v. Davis (1847) 10 L. T. O. 
S* 1 08. 

Raj Mohan De v. Mali I*al Saha Poddar, 
(1915) 22 C. L. J. 546. 

Padmanabhaya v Ranga (1911) 34 Mad. 161. 
' 3e y e ?. n * Vl MnA, Field & Company (1903) 
2 K. B. 304. 

Chfiigiah v. Damara Kumara (1913) 24 

M. L. J. 263. 

(1871) 7 Ex. 26, 34. 

Knsto Nath v. Drown (1887) 14 Cal. 176. 
barafah v. Subraya (1896) 20 Bom. 439. 
Sadat Nath v. Serai Naik (1901) 28 Cal. 532. 
Kali Knshna v. Futlee Alt (1882) 9 Cal. 843. 
R. v. Paulson (1921) 1 A. C. 271. 



(r) Roe d Gregson v. Harrison (1788) 2 Term 

Rep. 425. 

(s) Doe d Baker v. Jones (1850) 5 Ex. 498, 155 

E. R. 218. 

(0 New River Co. v. Crumpton (1917) 1 K. B. 
762. 

(u) Griffin v. Tomkins (1880) 42 L. T. 359 ; 

see sec. 20 6c 21, Trustees and Mortgagees 
Powers Act (XXVIII of 1866). 

(v) Davenport v. Smith (1921) 2 Ch. 270. 

(it) Strong v. Stringer (1889) 61 L. T. 470. 

(x) Davenport v. R. (1877) 3 A. C. 115: Kali 
Krishna v. Fuzle AH (1882) 9 Cal. 843. 


S. 112 
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S. 112 a nd not as rent and refuses to recognize the party paying as his tenant (y). Accept- 
ance of rent from a person other than the lessee operates as waiver (z), though not 
where the rent is accepted by a person not entitled to receive (a). An assignor 
of a lease who by non-compliance with dilapidation notice served by the landlord 
has rendered the lease liable to forfeiture, cannot under an open contract make a 
marketable title although the assignee has tendered and the landlord has accepted 
rent subsequent to the date of the contract and before completion (b). 

Demand of rent. — Mere demand of rent which became due subsequent to a 
forfeiture does not amount to a waiver, as the section enacts that there should be 
acceptance of the rent. Nor would the demand come under “ any other act ” 
for in order that such act may amount to waiver it must shew an intention to 
treat the lease as subsisting. 

Lessee’s insolvency. — A forfeiture of a lease accruing on the lessee’s insolvency 
is waived by acceptance of rent by him after his discharge under the Insolvency 
Debtors Act and the non-payment of rent specified in his schedule to be due to the 
lessor is not a continuing insolvency to constitute a new forfeiture after such 
acceptance of rent (c). Here the question turned upon a proviso by which the 
lease was to be voidable, not void on the lessee’s insolvency. 

Rent accrued subsequent to re-entry. — Lessors’ declaration operates as a final 
election to determine the term so that he cannot afterwards, although there has 
not been any judgment in the ejectment, sue for rent due or covenants broken. 
For once the declaration is made by the lessor, the lease not being in existence, no 
rent can be said to be due (d). 


Any other act, etc. — Besides acceptance of rent due after forfeiture or distress 
for such rent waiver may be by any act of the lessor shewing an intention to treat 
the lease as existing. The act must be positive. Mere knowledge and acquiescence 
in an act contributing a forfeiture is no waiver ; there must be some act affirming 
the tenancy (*»). Standing by and seeing the lessee making alterations is not 
waiver (/). Encouraging the lessee to expend money with knowledge that for- 
feiture has not been incurred is waiver (q). In case of a covenant to repair where 
the lessor leads tho lossee to believe that the strict legal rights will not be enforced 
the latter will be relieved against forfeiture ( h ). The lessor must have knowledge 
of the breach and have done something unequivocal which recognizes the con* 
tinuance of the lease (i). The lease would be rendered invalid by some un- 
equivocal act indicating the intention of the lessor to avail himself of the option 
given to him, and notifiod to the lessee (j). 


Joint lessors. One of several joint lessors who had become separately entitled 
to his share of tho lands leased is entitled to enforce the forfeiture olause separately 


(y) B. N. Ry. Co., Ltd. v. Bal Mukunda, A. I. 
R. (1923) Cal. 663 ; Croft v. Lumley, (1858) 
27 L. J. Q. B. 321 ; Davenport v. R. 
(1877) 3 A. C. 115; Rex v. Paulson (1921) 

1 A. C. 271 ; Griffin v. Tomkins (1880) 
42 L. T. 359 ; Hartell v. Blaekber (1920) 

2 K. B. 161. 


(t) Doe d Griffith v. Pritchard (1833) 5 B. & Ad. 
765, 110 E. R. 973. 

(<i) Pennant's case (1596) 3 Co. Rep. 84a. 76 
E. R. 775. 

(b) Re. Martin, ex-parte Dixon ( Trustee ) v. 

Tucker (1912) 106 L. T. 381. 

(r) Doe d Gatehouse v. Rees (1838) 7 L. T. C. P. 
184, 132 E. R. 835. 

(d) Jones v. Carter (1846) 15 M. & W. 718. 


153 E. R. 1040. 

(*) Doe d Sheppard v. Allen (1810) 3 Taunt. 78, 
128 E. R. 32; Swarnamayee v. Afraddi 
(1933) 60 Cal. 47. 

(/) Pary v. Davis (1858) 3 C. B. N. S. 769, 140 
E. R. 945. 

(g) North Stafford Steel Iron & Coal Co. (Bu r s- 
letn ) Ltd. v. Camoys ( Lord) (1865) 12 
L. T. 780. 

(A) Hughes v. Metropolitan Railway Company 
(1877) 2 A. C. 439. 

(i) Math errs v. Smallwood, Smallwood v. Mathews 

(1910) 1 Ch. 777. 

(j) Jones v. Carter (1846) 15 M. 4 W. 718, 153. 

E. R. 1040. 
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as regards his share of the lands (A). The Calcutta High Court has held that the I 1 2* I I.] 
tenancy can be put an end to by all the lessors acting together (/). The former 
view is in consonance with English Law. 

Distress. — A forfeiture is waived by distress for rent due since the forfeiture (m i. 

In case of a continuing forfeiture as for non-ropair, there is no waiver after thr* 
time of the distress. Distress is regulated by the Presidency Small Causes 
Courts Act (n). 


Effect of subsidiary covenant on waiver of forfeiture under the principal cove- 
nant. — A lease dated 20th September 1901 contained a covenant by the lessees to 
erect by a specified date certain structures as also to well and sufficiently repair, 
maintain and keep the said buildings. There was a proviso for re-entry' for non- 
payment of rent or breach of any of the covenants. As no building was erected 
the first covenant was broken but. a subsequent receipt of rent by the lessor was 
a waiver of that breach so far as re-entry was concerned. The lessors on 14th July 
1913 served notice of the breaches of both the aforesaid covenants. The lessee 
denied the right of ro -entry. It was held that there was a waiver of forfeiture for 
not building in accordance with the covenant to repair the said building if and 
when erected. It was also held that as there was an express covenant to build 
both as to time and mode of building no further covenant to build could be implied 
from a covenant to ropair (o). 

Estoppel as a bar to forfeiture. — On July 28, 1916, plaintiff gave notice to the 
defendant tenant demanding possession on the ground that in her written statement 
in the suit of 1913 she had disclaimed the lessor’s title. The lessee having failed 
to reply, the lessor filed a suit in 1918 claiming (1) forfeiture by reason of disclaimc. 
and (2) alternatively that his notice of July 28, 1916, should be treated as a notice 
terminating the annual tenancy. Held there was no disclaimer, and that plaintiff 
was estopped from pleading that the tenancy had terminated by forfeiture, for 
his notice amounted to an assertion that the tenancy was still subsisting and, 
therefore, a waiver of the forfeiture (p). 

Proviso. — No waiver is operative unless the lessor waives with knowledge that 
the forfeiture has been incurred ( q ). The onus would be on the lessee to prove 
knowledge of the lessor. 

Exception. — The section provides also that acceptance of rent due after 
forfeiture has been incurred is not waiver, if it bo accepted after institution of a 
suit in ejectment against the lessee. 

Effect of waiver of forfeiture. — When forfeiture is waived by the lessor the 
usual practice is to execute a fresh instrument. 


113. A notice given under section 111, clause (A), is 

waived, with the express or implied consent 
qWaw" of notice to the person to whom it is given, by any 

act on the part of the person giving it 
shewing an intention to treat the lease as subsisting. 


(*) Korapalu v. Narayana (1915) 38 Mad. 445 ; 
Sri Raja Simhadri v. Prallipalt (1906) 
29 Mad. 29. 

It) Gopal Ram v. Dhakesuar (1908) 35 Cal 807. 
(►») Doe d Hemmings v. Dumford (1832) 2 Cr. 
& J. 667, 149 E. R. 280 ; Sri Raja Mohan 
Dt v. Malt Lai Saha Poddar (1925) 22 C. 
L. J. 546. 


n) XV of 1882, Chapter VIII. 

o) Stephens v. Junior Army and Navy Slores. 

Ltd. (1914) 2 Ch. 516. 

(P) Rukmini v. Rayaji (1924) 48 Bom. 541 ; 
Doe Jem Williams v. Cooper (1840) 1 M. 
Sc Gr. 135; Jones v. Mills (1861) 10 C. B 
N. S. 788. 

(?) Swarnamavee v. A farad Ji (1933) 60 Cal. 47. 
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Illustrations. 

(a) A, the lessor, gives B, the lessee, notice to quit the property lease. The 
notice expires. B tenders, and A accepts, rent which has become due in respect 
of the property since the expiration of the notice. The notice is waived. 

(b) A, the lessor, gives B, the lessee, notice to quit the property leased. The 

notice expires, and B remains in possession. A gives to B as lessee a second notice 
to quit. The first notice is waived. 

Waiver of notice to quit.— Waiver of notice to quit does not, like waiver of 
forfeiture, depend upon the election of one party, but upon the consent of both. 

Notice to quit determining the lease may be waived with the consent of the 
person to whom it is given and such consent may be express or implied, but the 
waiver must be by any act of the person giving it shewing an intention to 
treat the lease as subsisting such as acceptance of rent which has become 
due since the expiration of the notice or giving a second notice to quit after 
the first has expired. Though payment and acceptance of rent amount to a 
waiver demand does not necessarily raise that inference (r). Once the notice is 
given there can be no subsequent withdrawal of it save by mutual consent (.). 
The Calcutta High Court, in the absence of a provision similar to that laid down 

“ the T PrOV,SO to “““O' 1 112 ' decided that where the rent was accepted after 
the notice to quit, whether before or after the suit had been filed, the landlord 
thereby shewed an intention to treat the lease as subsisting «). 

1 1 4. Where a lease of immoveable property has 

Relief against fodei- determined by forfeiture for non-payment 
ture ,° r non-pa^ent of of rent, and the lessor sues to eject the 

lessee, if, at the hearing of the suit, the 
lessee pays or tenders to the lessor the rent in arcear, 
together with interest thereon and his full costs of the 
suit, or gives such security as the Court thinks sufficient 
for making such payment within fifteen days, the Court 
may, m lieu of making a decree for ejectment, pass an 
order for rehevmg the lessee against the forfeiture ; and 

thereupon the lessee shall hold the property leased as if 
the forfeiture had. not occurred. 

of thfe Ac“'(lT' leflSeS '~ ThM6 are e «">ptcd from the operation of the provisions 

thin w r !“f C h h ° f C 0 V T"V° r payme, “ 0f ren ‘— ™> ‘he introduction of section 114A 
this was the one and only covenant against the breach of which a forfeiture incurred 

could be relieved by a Court. In no other case had the Court power a 

lo89oo against forfeiture incurred, howover diRaa+mna 

. 9 nowo\er disastrous the consequences were. In 

EngUslf Court 7 ^ WUh ^e^ t ^ ^ 

”l h ‘ t ° r6l ° f f ^ Judgment for recovory of the land aa if the judgment had 
been given after trial, while under the Indian Law the relief from forfeiture cannot 


(f> Bl E H R. 1165.^ (1858) 13 C> B - 178 ' 138 
(s) Tayleur v. Wilding (1868) 37 L. ] Ex 17 * 
*<0 Manicklal v. Kadambint t A. I. R. (1926) 


Cal. 763. 

(«) Sec. 117, Transfer of Property Act, IV of 
1882. 7 
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be claimed after the order for ejectment has been made (v). Where a clause in a s, | | 4 
lease provided for forfeiture for non-payment of rent it would be competent to the 
Court to grant relief and eet aside a forfeiture incurred by his breach of the condi- 
tion, whether the lessor has or has not entered and dispossessed the tenant. This 
rule is based upon the theory that the provisions for forfeiture of leases for non- 
payment of rent, are intended merely as a security for payment of rent («’). The 
lessor thereby received full compensation and was put in the same situation as if 
the rent had been paid to him when it was originally due (x). The same principle 
has bean recognized by the Legislature in section 114 of the Transfer of Property 
Act. It is necessary that the rent should be demanded, for the right of re-entry 
does not accrue until such demand is made (y). Under the section the Court is 
given a discretion which it may or inav not exercise ( 2 ). In equity, as at law the 
Court refuses to connect tho right of the tenant to redeem under the statute for 
non-payment of ront with any extrinsic matter of waste, or breach of covenant, 
so as to make the tenant pay compensation for them as a condition connected with 
his relief («). Relief will be granted against forfeiture for non-payment of rent, 
without prejudice to any remedies at law, or in equity to which the landlord may 
be entitled to resort to on other accounts. But if breaches of covenants for which 
the lossee might l>e ejected, and against which the Court could not relieve, be 
proved, it will not relieve against a breach for non-payment of rent (6). A forfeiture 
cannot be founded on an inaccurate or insufficient demand (c). It must be by the 
lessor or his duly authorized agent, made on the domised premises or a place 
appointed for payment on tho day it is due and not earlier or later, and must be 
for the exact sum due from tho occupier or under-lessee, unless the proviso expressly 
excludes the necessity for a formal domand of the rent. Clause 111 (g) roquires 
notice in writing to bo given by the lessor of his intention to determine the lease. 

In this section “ lessor ” includes his transferee (d). 


Relief against forfeiture. — In order to invoke tho equitable jurisdiction of the 
Court it is necessary that tho rent in arrears must bo paid by the lessee together 
with interest thereon and his full costs of the suit or he must furnish security as 
the Court thinks sufficient for making payment within 15 days. Relief against 
forfeiture for non-payment of ront is distinguishable from forfeiture incurred 
otherwise. The plaintiff landlord, relying on a provision in a loose, gave the 
defendants his tenants notice to quit. Within 7 days tho defendants tendered rent, 
interest and costs but the plaintiff nevertheless filed a suit to eject the defondant. 
The defendants subsequently paid the full amount in Court. This being so, the 
defendants brought themselves within tho terms of the section. Still after the 
tender tho plaintiff proceeded with tho suit at his own risk. In appeal each party 
was ordored to pay his own costs (e). The power to grant, relief is not obligatory 
but discrotionary (/). Just as tho lossee is entitled to relief so aro tho mortgagee 
of a lease (f/) and tho trustee in bankruptcy of the lessee (h). A tenant is ontitled 


<») 

S' 

(y) 

(») 

(a) 

IS 


The DhurrumtoHa Properties, Ltd. v. Dhunbni 
(1931) 58 Cal. 311. 

AnrffA Lai v. Raihumar (1907) 34 Cal. 358. 
/ he Uhurrutn Tolla Properties. Ltd. v. Dhun- 

bat (1931) 5K Ca , 311 

HU} v. Kempshall (1849) 7 C. B. 975, 137 
E. R. 3S6. 

Tk-DhurrumMla Properties, Ltd. v. Dhunbni 
(1931) 58 Oil 311. 

Davis v. West (1806) 12 Vcs. 475. 

1 latl on Leases, Vol. II, p. 480. 

Jackson 6* Co. v. Northampton Street Tram- 


ways Co. (18S6) 51 L. T. 91 ; Phillips v. 
Bridge (1873) 29 L. T. 692. 

(./) t'amana Pai v. I'enkatu Natker, A. I. U. 
(1936) Mad. 116. 

(*) Krishnasami v. Xatai Emigration Board 
(1894) 17 Mad. 216. 

( f ) Scott v. Broit n (\fatheu') & Co. Ltd. (1884) 

51 L. T. 746. 

(g) Doc d Whitfield v. Roc (1811) 3 Taunt. 4u2, 

128 K. R. 160. 

{*) Htncard v. Fanshawe (1895) 2 Ch. 581. 
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S. 1 I 4 40 relief against forfeiture even where the statutory rent fixed by the controller ia 

paid to the controller (»'). Also proceedings may be stayed after judgment if the 
lessee brings into Court rent in arrears, interest and full costs of the suit (j). But 
not after execution, executed in an action of ejectment, if there are other grounds 
of forfeiture besides non-payment of rent (k), though the Court of appeal may 
give relief even if no previous tender was made (l). The Court has power to grant 
relief against forfeiture for non-payment of rent though stipulation for payment 
is contained in a compromise decree and such power can be exercised by the Court 
in execution proceedings (in). 

Rent barred by limitation. — Under the Limitation Act, 1908, the remedy and 
not the right is barred. Besides, the proviso for forfeiture is really a security for 
rent. Therefore, the landlord is entitled to recover arrears of 12 years’ rent. In 
this case the arrears covered a period of 5 years and interest at the rate of 12 per 
cent, per annum was allowed (n). The words “rent in arrear ” in section 114 
mean rent accrued due down to the date when relief was granted and not only rent 
claimed in suit (o). 

Forfeiture of land leased for agricultural purposes. — Section 111 of the Transfer 
of Property Act and the other sections of Chapter V do not, by virtue of section 117, 
apply to leases for agricultural purposes, and there is no other restriction against 
the Court exercising its equitable powers of relieving against forfeiture in a proper 
case. So where a tenant holding land for agricultural purposes under a mulgeni 
lease contravened a stipulation of the lease against alienation by effecting a mortgage 
to a third party, it was held that though the lease contained a proviso for re-entry, 
the Court had equitable power to relieve against forfeiture and that in the circum- 
stances of the case the tenant should be given time in which to redeem the mortgage 
effected (p). 


Leases excepted from the section. — It has been held by the High Court of 
Madras that if the lease prescribed a period of grace for payment of rent, such 
a lease is not governed by the Transfer of Property Act and no relief against forfeiture 
incurred for non-payment of rent within the further period of grace allowed can be 
given by the Court (</), and the same view is adopted by the Courts of the Central 
Provinces (r). But a different view was taken by the Bombay High Court. There 
the lessee who hod been cultivating land for many years had made two defaults in 
payment and relief was grantod to him under section 114 on payment of arrears 
of rent with interest and costs within 15 days (.*»). 


Laches. — Relief undor the section being founded on equitable principles, is lost 
or extinguished by laches, so that if a tenant applies for relief which was considerably 
delayed the Court will not assist ( t ). On similar grounds would the Court refuse 
relief whore the lessor has incurred considerable oxpense or the nature of the 
property has altered by the landlord defraying oxponsos thoroon or the rights of 


(i) Ahindra v. Twins (1922) -19 Cal. 150. 

0) Phillips v. Doelittle (1725) 8 Mod. Hep. 345, 
88 E. R. 247. 

(If) Doe d Lambart v. Roe (1835) 3 I)o\vl. 557. 

• (/) Vidyaj>uma v. Rengappaya (1913) 25 M. L. 

(mi) Krishnabai v. Hari Covind (1907) 31 Horn. 
15; Nagappa v. 1 'enhat Rao (1901) 24 
Mad. 265 ; Doe d I.ambert v. Roe (1835) 
3 Dowl. 557. 


(») Vasudeva v. Krislma (1921) 44 Mad. 629; 
I’amana Pai v. Ven katu Haiker, A. I. R. 
(1936) Mad. 116. 

(0) The Dhurrumtolla Properties, Ltd. v. Dhunbai 

(1931) 58 Mad. 311. 

(p) Mallappa v. Janardan (1926) 50 Bom. 450. 
(7) Narayana v. Vasudeva (1905) 28 Mad. 389. 

(r) Arjun v. Narayan (1923) 19 Nag. L. R. 50 

(s) Krishnaji v. Sitaram (1921) 45 Bom. 300. 

(1) Stanhope v. Haworth (1886) 3 T. L. R. 34. 
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third parties have intervened, nor would the lessee be entitled to compensation in 
respect of the interval during which the landlord has kept him out of possession (u). 

Costs. — Lessor is entitled to the full costs of his suit but not the costs, as may 
have been increased by resistance to a relief (»•). 


Under-lessee. — An under-lessee may obtain the same relief as his lessor for 
non-payment of rent against ejectment by the head lessor by making the deposit* 
as required by the Act (u>), and where there are numerous under-tenants any one 
of them may make the deposits, obtain relief against forfeiture and seek contribution 
from the others (r). 


11 4 A. Where a lease of immoveable property has 

determined by forfeiture for a breach of an 

Relief against forfeiture gXTJTCSS condition which provides that on 

»w certain other casts. -1 , x 

breach thereof the lessor may re-enter , no 
suit for ejectment shall lie unless and until the lessor has 
served on the lessee a notice in writing — 

(a) specifying the particular breach complained of ; 
and 

(b) if the breach is capable of remedy , requiring the 
lessee to remedy the breach ; 

and the lessee fails , within a reasonable time from 
the date of the service of the notice , to remedy the breach , if it 
is capable of remedy. 


Nothing in this section shall apply to an express condi- 
tion against the assigning , under -letting, parting with the 
possession , or disposing , of the property leased , or to an 
express condition relating to forfeiture in case of non-payment 

of rent. 

Defects In the section. — The section seems to be defective for the marginal note 
refers to relief against forfeiture in certain other cases, that is, besides non-payment 
of rent dealt with in section 114, and the cases are enumerated. The section 
requires the lessor to give an opportunity to the lossoo to remedy a particular breach 
complained of and on his failure to do so to filo a suit for ejectment. All that it 
lays down is to enumerate certain conditions os a condition precedent to his filing 
a suit for ejectment. There is, however, no provision in the section authorizing 
the Court to give relief against a forfeiture onco the ejectment suit is filed as is 
provided in the case of section 114 of the Act or in the case of section 14, sub-section 
(2) of the Conveyancing Act of 1881. 



Agricultural leases. — The section would not apply to these leases (y). 


Howard v. Fanshawe (1895) 2 Ch. 581. 
Howard v. Fanshawe (1895) 2 Ch. 581. 
Ahmad Husain v. Riaz Ahmad (1914) 12 


A. L. J. 1085. 

(x) Webber v. Smith (1689) 2 Vcrn. IU3. 

(y) Sec. 117, Transfer of Property Act. 
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[ S. 1 I4A° Generally.— Introduced in the Act for the first time by the Transfer of Property 

115 Amendment Act, 20 of 1929, the section is based on section 14 of the English 

Conveyancing Act, 1881. Prior to the change, the only circumstance in which 
forfeiture could be relieved was for non-payment of rent. This amendment further 
restricts the lessor’s rights of forfeiture for breaches of covenant in the defined 
cases by providing that where a lease determines by forfeiture for breach of express 
condition which provides re-entry an ejectment suit shall not lie unless the lessor 
has served a written notice on the lessee (i) specifying precisely what is alleged 
against him ( 2 ). The notice must not be general (a). It is not, however, vitiated 
because some of the alleged breaches have not occurred (6), but it would be so if 
it refers to a wrong covenant (c) ; (ii) requiring the lessee to remedy the breach 
if the same be capable of remedy, and (iii) allowing a reasonable interval to elapse 
after service of the notice to remedy the breach if it is capable of remedy and before 
action (d). In short, the notice is intended to give to the person whose interest it 
is sought to forfeit an opportunity of considering his position before an action is 
brought against him by the lessor (e). When relief is granted the old lease is 
restored as if it had never become forfeited and the effect on under-lease is that it 
remains in existence (/). 

Refusal to carry out the order for relief. — Where a lessee performs certain condi- 
tions of the ordor granting relief and declines to perform the remainder, the Court 
having no power to compel performance of the conditions, the order for relief must 
be treated as abandoned (gr). 

Exceptions. — The section excludes certain covenants for whioh there is no 
relief, such as covenants not to assign, under-let or part with possession or dis pose 
of the property leased (/i), nor does it apply when there is an express condition 
relating to forfeiture for non-payment of the rent, so that if there is a clause relating 
to re-entry and forfeiture for non-payment of rent no relief will be granted. The 
section applies to leases either before or after the commencement of the Amending 
Act and shall have effect notwithstanding any stipulation to the contrary. In ex- 
cluding assignments, etc., the Legislature has omitted the words “ or part thereof,” 
hence relief would not be available for breach of oovenant against assignment 
which does not include the entiro property. 


115. The surrender, express or implied, of a lease of 

Eiicct o, surrender immoveable property does not prejudice 
and forfeiture on under- an under-lease oi the property or any part 

leascs thereof previously granted by the lessee, 

on terms and conditions substantially the same (except as 
regards the amount of rent) as those of the original lease • 
but, unless the surrender is made for the purpose of 
obtaining a new lease, the rent payable by, and the con- 
tracts binding on, the under-lessee shah be respectively 
payable to and enforceable by the lessor. 


*) Davenport v. Smith (1921) 2 Ch. 270. 

а) Fletcher v. Nokes (1897) 1 Ch. 271. 

б) Pannell v. City of London Brewery Co. (1900) 

1 Ch. 498. 

(c) Jacob v. Down (1900) 2 Ch. 156. 

Id) Horsey Estate, Ltd. v. Steiger (1899) 2 
O. B 79. 


(e) Horsey Estate, Ltd. v. Steiger (1899) 2 Q. B. 
79, 81. 

if) Dendy v. Evans (1910) 1 K. B. 263. 

(?) Talbot v. Blindeil (1908) 2 K. B. 214. 

(") Th *h»r Dayal Singh v. Rai Promotha Nath 
Mitra (1936) 15 Pat. 673. 
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The forfeiture of such a lease annuls all such under- Ss. 1 15-1 1 ^ 
leases, except where such forfeiture has been procured by 
the lessor in fraud of the under-lessees, or relief against the 
forfeiture is granted under section 114. 

Agricultural leases. — These are not. affected by the section (t). 

Effect of surrender on under-leases. — An under-lease or sub-lease of a property 
(granted before surrender and on substantially the same terms and conditions ns 
the original lease save as regards rent is not prejudiced, and privity will be estab- 
lished between the lessor and the under-lessee or sub-lessee unless the surrender 
was made for the purpose of obtaining a new lease. The rent shall be payable to 
the lessor who shall bo entitled to onforce the contracts binding on the under-lessee 
or sub -lessee. 

Effect of forfeiture on under-leases. — On forfeiture under-leases are annulled 
unless the forfeiture is procured by fraud of the lessor on the under-lessees or relief 
is granted under section 114 for non-payment of rent. A sale in execution does 
not affect a sub lessee’s interest in the land or put an end to the su b -lease (j). 


Effect of holding over. 


116. If a lessee or under-lessee of property remains 

in possession thereof after the determina- 
tion of the lease granted to the lessee, and 
the lessor or his legal representative accepts rent from the 
lessee or under-lessee, or otherwise assents to his continu- 
ing in possession, the lease is, in the absence of an agreement 
to the contrary, renewed from year to year, or from month 
to month, according to the purpose for which the property 
is leased, as specified in section 106. 

Illustrations. 


(a) A lets a house to B for five years. B under-lets the house to C at a 
monthly rent of Rs. 100. The five years oxpiro, but C continues in possession of 
the houso and pays the rent to A. C’s lease is renewed from month to month. 

(b) A lets a farm to B for the life of C. C dies, but B continues in possession 
with A’s assent. B’s leaso is renewed from year to year. 


Agricultural leases. — The section does not apply to these leases (A). 

Cases not coming under the Act. — These are governed by the rules in 
section 106 (/)• 


Generally. — Section 116 does not apply unless there is already a lease and that 
loose has been determined. The section applies only to a leaso for fixed term and 
not to a leaso for life (in). 


Burden of proof as to relationship. — When the question is whether persons are 
landlord and tenant and it has boon shewn that thoy have acted as such, the burden 


It) See. 117, Transfer of Property Act, IV of 
1882. 

) Vishnu v. Anant (1890) 14 Bom. 384. 

) Sec. 117, Transfer of Property Act, IV of 
1882. 


(0 Vadapalli v. Dronamraje* (1908) 31 Mad. 163; 

Sayaji v. Utnaji (1867) 3 Bom. H. C. 27. 
(w) Ram Rachhya v. Kamakhya S’arain, A. 1. 
R. (1925) Pat. 216. 
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of proving that they do not stand or have ceased to stand to each other in that 
relationship is on the person who affirms it (n). 

What is a holding over. — A tenant whose original entry has been lawful is said 
to hold over after the determination of the lease if he remains in possession, and the 
lessor accepts rent or otherwise assents to the lessee continuing in possession. 
Mere holding over does not create a tenancy unless such holding is accompanied 
with payment of rent or other overt act on the part of the lessor indicating a 
recognition of the tenancy. In the circumstances mentioned in the section the 
law implies a tacit renovation of the contract (o). The expression “ holding over ” 
means the relation of lessor and lessee continued with the assent of both parties 
and the overt, acts by which such relation might be continued are either the receipt 
of rents by the lessor or his assenting to the continuance of the tenancy by other 
acts or words (p). 

Incidents of holding over after expiry of term. — In the absence of a contract to 
the contrary, the rule in section 106 of the Transfer of Property Act will apply, 
so that a lease of immoveable property for agricultural or manufacturing purposes 
shall be deemed to be a lease from year to year ( q ) terminable on the part of either 
lessor or lessee by six months’ notice expiring with the end of a year of the tenancy ; 
and a lease of immoveable property for any other purpose shall be deemed to be 
a lease from month to month (r), terminable on the part of either lessor or lessee 
by fifteen days’ notice expiring with the end of a month of the tenancy («). In 
other respects, the parties are bound by the terms of the expired lease ( t ). The 
new tenancy is considered as having commenced on the expiration of the original 
tenancy. If a monthly tenant continues in possession with the assent of hiB 
landlord, but without giving a proper notice of his intention to quit on a particular 
date, then, however short be the continuation of his possession, he is liable to pay 
a full month’s rent as well as rent for the prescribed period of notice to quit. 

The assent roforrod to in the section is the assent of the lessor and not that of 
the lesseo (m). 

Acceptance of rent. — If the lessor accepts rent accrued due after the determina- 
tion of the lease from the lessee, he must be considered to have acquiesced in the 
continuance of the tenancy on the same terms as the original lease including the 
same rent ( *»)• 

Is a tenant a trespasser. — The original entry being lawful, a tenant cannot by 
his landlord on continuing in possession after the determination of his tennnoy bo 
treated as a trespasser, but the landlord may convert his ontry into such by giving 
him notice to go out of possession forthwith or a stipulated time, and on the 
expiration of the notice regard him as a trespasser («•). According to English 
Law, a person who continues in possession after a particular estate has ended 
without agreement is a tenant at sufferance. There is no relationship of landlord 


(♦i) See. 109. Indian lividrncc Act, 1 of 1872. 

(o) Right v. Darby (1786) 1 T. R. 159. 

\t>) Ralan Lai v. Farshi ttibi (1907) 34 Cal. 396. 
/„) Administrator General of Bengal v. Asraf 
AH (1901) 28 Cal. 227; Jacks & Co. v. 
Joosab Mahomed (1924) 48 Bom. 38; 

Stoneudgg v. Kameshwar, A. I. R. (1923) 
Pat. 340. 

r) Meghji Vallabhdas v. Dayalji & Co. (1924) 
48 Bom. 341; Trilokva v. Sarat Chandra 
(1905) 32 Cal. 123; Mali Lai v. Darjeeling 
Municipality (1913) 17 C. L. J. 167; 
Gaiendra Nath v. A shraf Hossain, A. 1. R. 
(1923) Cal. 130 ; Cabinda v. Dwarha (1914) 


19 C. \V. N. 489; Durgi Xikarni v. Cover- 
dhan (1914) 19 C. W. N. 525. 

(s) Troilokva Nath Roy v. Sarat Chamtra (1905) 
32 Cal. 123 ; Mali Lai v. Darjeeling Muni > 
cipalily (1913) 17 C. L. J. 167. 

(1) Krishna Charati v. Nitya Sundari, A. I. R- 
(1926) Cal. 1239; Kishore Lai v. The 
Administrator General of Bengal (1905) 
2 C. VV. N. 303. 

(u) Meghji Vallabhias v. Dayalji & Co. (1924) 
48 Bom. 341. 

(t>) Ram Khelawtin v. .1/1. Soondra (1867) 7 W. 
R. 152. 

(u<) Mackintosh v. Gopee (1865) 4 W. R. 24. 
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and tenant. He has possession without privity. Ho is only in by the laches of 
the landlord (x). Slight evidence will change his position to that of a tenant at 
will (y), the difference in the two being the possession of one is lawful as that of 
the other is wrongful. The tenant is. however, entitled to retain possession of 
his tenure until he resigns it or is ejected (z). A tenant continuing in possession 
after the expiration of the lease was by force dispossessed by the landlord. His 
claim under section of the Specific Relief Act (a) was dismissed by the Subordinate 
Judge. He applied to the High Court under its extraordinary jurisdiction (b). 
In reversing the decroe the Court held that he was not liable to be evicted by the 
landlord proprio motu and that ho was not entitled to a decree for possession (c). 

Otherwise assents. — The lessor must signify his consent (d) to the tenancy 
continuing in some other way if not by acceptance of rent. The use of the word 
assents signifies that there is some proposal or indication by overt act on the part 
of the lessee that ho desires to continue his tenancy, for the effect of holding is to 
create a now tenancy and there must, therefore, be a new contract for which there 
must be a proposal and acceptance and the latter cannot be without a proposal 
from the tenant. Just as acceptance of rent signifies an implied contract, these 
words require an express contract. There must be evidonce from which a freeh 
tenancy can bo inferred in the strict sense of the term. A mere delay in the 
institution of the suit raises no presumption that the tenant was allowed to hold 
over (e). 

Compensation not rent.— In the ubsence of relationship between landlord and 
tenant the liability of the latter is in compensation or damages and not as for 
rent (/). It would be for the number of days ho remained in occupation at the 
same rate as the rent or the full market rate (y). The landlord cannot demand an 
excessive rent nor can it be arbitrary. Acceptance of rent is an essontial ingredient 
in the continuance of a tenancy after it has determined. If tho- landlord does not 
assent to the tenant continuing, no rent is payable but the tenant is liable to pay 
compensation for wrongful use and occupation from day to duy. Such com- 
pensation is usually computed at the same rate os tho rent for the number of days 
such wrongful occupation continues. Whether both of two joint lessees are liable 
in an action for use and occupation for the holding over of the one without the 
assent of the other does not appear to bo settled (h). 

Limitation. — A suit by a landlord to recover possession from a tenant holding 
over is governed by article 139 of tho Limitation Act and time logins to run against 
the landlord when the period fixed by the lease expires (/'). Section 139 deals 
with the case of persons who have boon in the relationship of landlord and tenant. 
A suit against a representative of a tenant on sufferance would bo governed by 
article 144 (j). 

(x) Pusa Mai v. Makdum ISakhsh (1909) 111 

All. SI 4 ; Chandri v. Daji (1900, 24 Horn. 

504; Vadapalli v. Dornamrajct (1908) 

31 Mad. 163; Kumakra Xarain Sintfi v. 

Khetlik Ahmad . A. 1. K. (1927) Pat. 305. 

(y) Kanthappa v. Sheshappa (1898) 22 Bum. 893. 

(r) Ooma v. Nittva ( hand (1870) 14 \V. U. 467 ; 

Jumant Ali v. Chcra’dhry (1871) 16 W. K. 

18S. 

[a) 1 of 1877. 

\b) Sec. 115, Civil Procedure Code. 1908. 

\c) Rudrappa v. Xarsingrao (1905) 29 Lion). 213. 

(<i) lialaji v. Kanuhandra (1903) 27 Bom. 262; 

Macintosh v. Gopu (1865) 4 \V. K. 24., 

Ram Chandra v. lihikambar (1910), 


37 Cal. 674; Solaiman v. Jatimlra (1929) 
57 Cal. 538. 

(O Katun Lai v. P arshx Hibi (19u7) 34 Cal. 396. 
(/) Mackintosh v. Gopce (1865) 4 \V. K. 24. 

/ taboo Gopail v. UuJuri*Httn (1867) 7 \\\ 
K. 28. 

(h) Platt on leases, Yol. II, p. 522. 

(i) Kam Chandra v. lihikambar (1910) 37 Cal. 

674 ; Chandn v. Duji (1900) 24 Born. 504 ; 
Pusa Mai v. Makdum Bakhsh (1909) 31 
All. 514; l adapalli v. Dronufnrajcc (1908) 
31 Mad. 163 ; Scshamma v. (hickaya (1902) 
25 Mad. 507. 

C») l adapalli v. Pronamrajcc (1908) 31 Mad. 163. 
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Ss. 116*117 Co-tenants. — The mere continuing in possession by one or more co-tenants 

without the consent of the others cannot render the person not so continuing in 
possession liable for use and occupation (fc). 

Under-lessee. — The section places the under-lessee in the same position as the 
lessee ( l ), and illustration (a) to the section shews that even after the determination 
of the lease an under -lessee can hold over. 


Representatives, heirs and assigns. — A representative of a lessee by sufferance is 
a trespasser and cannot be converted into a tenant either monthly or yearly without 
his concurrence (ra). As to the representative of a lessor the rule for renewal is 
the same as with the lessor. So also the heirs of a tenant, whose leasehasdetermined, 
are trespassers. The section does not contemplate heirs and assigns of the original 
lessee (n). Only the original lessor is benefited (o). 


117. None of the provisions of this chapter apply to 

leases for. agricultural purposes, except 
for E »S'. 0 u n r a .°p4"S in SO far as the local Government . . . 

may, by notification, published in tho 
local official Gazette , declare all or any of such provisions 
to be so applicable in the case of all or any of such leases, 
together with, or subject to, those of the local law, if any, 
for the time being in force. 


Such notification shall not take effect until the expiry 
of six months from the date of its publication. 


Exclusion of the provisions of section 117. — This section expressly excepts all 
leases for agricultural purposes from the operation of the chapter, for fear of 
unnecessarily interfering with settled usages which it tfould be undesirable to 
disturb and which would be more appropriately regulated by local laws framed 
according to the peculiar conditions in the various provinces. Consequently a 
liberal interpretation should bo given to tho words of the section (p) and although 
such leases are exempted it has been nevertheless held that the analogy of the 
Transfer of Property Act should be applied to them ( q ). It is, however, to be 
noted that in section 106 the words “ agricultural or manufacturing purposes ” 
have been used so that notwithstanding the provisions of section 117 durations 
of agricultural leuses are regulated bj the provisions of that section. The Act 
nowhoro defines “ agricultural purposes ” which do not include agricultural lands. 
Different definitions have been attempted at different time but so far none has 
met with general approval. It has been observed that a lease is not agricultural 
unloss tho primary objoct of the lease is cultivation or agriculture (r). Agriculture 


(k) Uroia I.al v. Uelchambers (1905) 9 C. W. 
N. 340. 

(/) Kuppusanii Pillai v. Mr. Karim, A. I. R. 
(1926) Mad. 566. 

{in) Vadapalli v. Dronamrajee (1908) 31 Mad. 
163 ; Ram Rachhya Singh v. Kumar 
Kamattya, A. 1. K. (1924) Pat. 313. 

(»») Charan Mahton v. Kumar Kamahhya, A. 
f. R. (1925) Pat. 357. 


(o) Ram Rochhva v. Kamahhya Narain, A. I. 
R. (1925) Pat. 216. 

(/>) lirouchex. Chhalar Kumari; A. I. R. (1925) 
Pat. 421. 

(q) Kemalooti v. Muhamad (1918) 41 Mad. 629 ;. 

see Appayva Chetty v. Mohammad Btari 
(1916) 39 Mad. 834. 

(r) Vallabh Das v. Mural Narain (1926) 48- 

All. 385. 
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does not connote tilling the soil for raising food products alone but means cultivation | | 7 

of the soil for any useful purpose (s). The following have been held to be leases 
for agricultural purposes : — 

(i) for growing casuarina trees to be used for fuel (/), 

(ii) for growing betel-nut, grain, etc. (u), 

(iii) under the Madras District Municipalities Act, lands on which grain, 
vegetables, etc., are grown us well as pastural lands (v). 

(iv) cultivation of indigo crops (w), 

(v) a multjeni lease in South Kanara (x), 

(vi) lands used for growing grass (*/). 

A residential lease is not converted into agricultural by reason of a right to plant 
trees and to pluck fruits of trees (z), nor because surplus land is planted with fruit- 
boaring trees (a). The following are not leases for agricultural purposes — A patni 
lease in Bengal (6), the manufacture of indigo cokes from indigo plants (c), a village 
tank over which the landlord gives a right to fish and grow water nuts in the Central 
Provinces (d), a registered lease granted for building purposes and for establishing 
a. coal depot in Bengal (*), a lease the object of which is to make arrangement for 
collecting rents (/). 


Holding over. — When an agricultural tenant holds over, his tenancy is renewed 
from year to year {g). 


Indigo factory on land let for agricultural purposes. — An occupancy tenant can, 
under section 23 of the Bengal Tenancy Act (VIII of 1885), “ use the land in any 
manner which does not materially impair the value of the land or render it unfit 
for the purposes of the tenancy.” In a suit for injunction to restrain the building 
of an indigo factory on land let for agricultural purposes generally, it was held 
that the question whether such a building conforms to the restrictions in section 23 
must be considered with reference to the circumstances of each individual case, 
the size of the holding and of the area withdrawn from actual cultivation by the 
erection of the building, and the effect of suoh withdrawal upon the fitness of the 
holding as a whole, for profitable cultivation {h). 


Underground rights. — When a zemindar created a permanent tenure in reepect 
of agricultural land at a rental fixed in perpetuity, it was held that the tenure- 
holder would possess all undorgroimd rights in the absence of a contract to the 


(s) Pandai Pathan v. Ratnasami Chetti (1922) 

45 Mad. 710 ; Madhab Chandra v. Dejoy 
Chand (1900) 4 C. \V. N. 574. 

(f) Pandai Pathan v. Ramasatni Cheiti (1922) 

45 Mad. 710. 

(u) Murugesa v. Chinnatthambi (1901) 24 Mad. 

421. 

(v) King-Emperor v. Alexander (1902) 25 Mad. 

627. 

(w) Surendra Narain v. Hari Mohan (1904) 

31 Cal. 174. j 

x) Krishna Shetti v. Gilbert (1919) 42 Mad. 654. 

y) Atnbika Prasad v. Beni Mad ho, A. I. R. 

(1929) Oudh 529. 

(t) Gopal Chandra v. Bhutnath, A. i. K. (1926) 

Cal. 312. 

(a) Srimati Sasi Bala v. Srimati A mala (1921) 


25 C. \V. N. 

(6) Promotho Nath Milter v. Prasanna Chowdhry 
(1901) 28 Cal. 744. 

(c) Surendra Narain v. Hari Mohan (1904) 
31 Cal. 174. 

(<f) Hari v. Wanu (1915) 11 Nag. L. R. 122; 
Battoo v. Narainprasad (1915) 11 Nag 
L. R. 49. 

(«) Raniganj Coal Association, Ltd. v. JuJoo- 
noth (1892) 19 Cal. 489. 

(/) Lala Shiam v. Chootey Lai, A.I.R. (1937) 
Oudh 151. 

(g) Administrator General of Bengal v. Asral Ah 
(1901) 28 Cal. 227; sec sec. 106 oi the 
Act. 

(A) Hari Mohan Misser v. Surendra Narayan 
Singh (1907) 34 Cal. 718, 34 I. A. 133. 
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S. 117 contrary. The Transfer of Property Act would not apply to such a case, and the 
tenure-holder’s use of it would not be limited to agriculture by reason of the fact 
that the land was agricultural. By the land law of the country the zemindar invests 
the tenure-holder with every right, short of destruction. The Common Law of 
England regarding the mining rights of lessees for a term, cannot be made applicable 
to the rural parts of Bengal (i). 

Horticultural leases. — These are not excluded from the operation of the section. 
An horticulturist is an agriculturist. 

Law before the passing of the Act. — Before the Transfer of Property Act, there 
was no distinction between agricultural and non-agricultural tenants (;). The 
Madras High Court in dealing with forfeiture of a lease held that the principles of 
the Courts of Equity embodied in section 111 (g) applied ( k ). 


(i) St it am v. Hari Narayan (1906) 33 Cal. 54; 

Megh Lai v. Rajkumar (1907) 34 Cal. 358. 

(j) Madhab Chandra v. Bejoy Chand (19()0) 


4 C. W. N. 574. 

(k) Krishna SheUi v. Gilbert (1919) 42 Mad. 
654. 


CHAPTER VI. 
Of Exchanges. 


118. When two persons mutually transfer the owner- 
ship of one thing for the ownership of 
another, neither tiling nor both things being 
money only, the transaction is called an “ exchange.” 


Exchange " defined. 


A transfer of property in completion of an exchange 
can be made only in manner provided for the transfer of 
such property by sale. 


Two persons mutually transfer. — For an exchange it is necessary that there 
should ho cross -transfers, neither side paying money only, unless the property l>e 
accompanied by money for the purpose of equalisation (/). It is the very essence 
of an exchange that the nature of the estates exchanged be equal (m) and the 
transaction must he between two parties only (»)• 


Ownership. — Exchange is a transfer of ownership, so that if the owner of the 
thing given has some interest in the thing taken such a transaction is not an 
exchange. One of the items exchanged or both may l>e moveable properties. 
Hence, in the usual type of family arrangement if any item of property which is 
admitted by all the parties to belong to one of thorn, is allotted to another there 
is no oxohange or other transfer of ovnorship (o). A partition rests on similar 
grounds (/;), nor is the setting-off of one docree against another an exchange as the 
essence of the transaction, namely, the mutual transfer of two things, would be 
wanting ( 7 ). The difference between an ©xohunge and sale is this, that in the 
former the price is paid in money, whilst in tho latter it is paid in goods by way of 
barter (r). The provisions of the three sections indicate that tho Legislature has 
put exchange on the same footing as a salo (s). A transfer by a husband of land 
or the right to use the land to the wife during her lifetime in lieu of future main- 
tenance given up by her, is not an exchange. The husband does not transfer the 
land and tho wife does not transfer tho ownership of anything (f). The grant of 
an easement is not a transfer of ownership in land(u). Where plaintiff and 
defendants 4 and 0 wore joint owners of a property at Rudrapur and plaintiff alone 
of another property at Rangun, plaintiff obtained Rudrapur in entirety and gave 


(J) Faith Singh v. Prithi Singh, A. I. R. (1930) 
AH. 426; Ismail Shah v. Saleh Muhammad, 
A. I. R. (1925) 1-ah. 326. 

(m) Eton College ( Provost ) v. Winchester ( Bishop 
of) (1774) 3 Wils. 468, 95 E. R. 1 161. 

(»i) Eton College ( Provost ) v. Winchester ( Bishop 
of) (1774) 3 Wils. 468, 95 E. R. 1161; 
Samar Bahadur Singh v. Jit Lai (1924) 
46 All. 359. 

( 0 ) Ram Gopal v. Rulshi Ram (1929) 51 AU. 79 ; 
Rani Mewa Kurwar v. Rani Hulas Kunwar 
(1874), 1 I. A. 157; Hiran Uibi v. Sohan 
Bibs (1914) 18 C. W. N. 929 P. C. ; Khunni 
Lai v. Gobtnd Krishna (1911) 33 A11. 356, 


38 1. A. 87. 

(p) Gyannessa v. Mobarakanncssa (1897) 25 
Cal. 210 ; Sofya Kumar v. Satya Kribal 
(1909) 10 C. L. J. 503; Raj Narain v. 
Khobdari (1900) 5 C. W. N. 724. 

(<?) Dina Xath v. Malimala Dassya (1906) 11 
C. W. N. 342. 

fr) Samratmal v. Govind (1901) 25 Bom. 696. 

(j) Kundan Lai v. Anund Sarup, A. I. R. (1923) 
Lah. 456. 

(<) Madan Pillai v. Badrahali A mmol (1922) 
45 Mad. 612, 618. ' 

(«) Kondayya v. Veeranna, A. I. R. (1926) 
Mad. 543. 
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S. 118 Rangun to defendants 4 and 6, the transaction was an exchange [v). A surrender 
by a lessee of certain leasehold property and obtaining from the lessor a lease of 
another property is not an exchange (w). Forbearance to take proceedings can- 
not be the subject of ownership, so that a transfer of land in consideration partly 
for a sum of money and partly for forbearance to take proceedings, is not an 
Exchange (x). 

What may be exchanged. — To distinguish an exchange from sale, all that is 
required is that the consideration on one side should not be money only. A sale 
as defined in section 64 is also an exchange except that it is for a price paid or 
promised or part paid and part promised. Both may be moveables or immoveables 
or one of them may be moveables and the other immoveable. It may be of lands 
of different tenures (y). The two estates may be of unequal value and the deficiency 
in the one made up by money value (z). It may be a reversion on one side and 
land in possession on the other (a). It may be money for money or bank-notes 
for money (6). It may be an intangible thing for a tangible thing. 

Remedy for breach. — On the completion of the transaction, the remedy is for 
possession and not specific performance of the contract of exchange (c). 

Completion of an exchange. — The section enacts that rules relating to sale 
apply to the completion of an exchange. Hence registration would be necessary 
when the value is over Rs. 100 and consequently an oral transfer in those cases 
would be invalid (d). 


Doctrine of part performance. — In invoking the aid of this doctrine to transac- 
tions of exchanges, it must be noted that this doctrine requires certain 
formalities to be observed as specified in section 63A, the commentaries on which 
may be referred to. 


Lunatic’s property. — Exchange of property where a party is a lunatic would 
be governed by section 49 of the Indian Lunaoy Act, IV of 1912. 

Pre-emption. — In Mahomedan Law exchange gives rise to a right of pre- 
emption (e). The Allahabad High Court in a recent case took the contrary view (/), 
in uniformity with the other decisions of the same Court (g). 


Form of conveyance.— A deed is necessary (h). There need not be two instru- 
ments (t). Each takes the form of an ordinary conveyance from the one to the 
other, the consideration being the transfer by the other of his property. It should 
be exeouted by both and registered, unless the value of both is below Rs. 100/-. 


Vendor and purchaser summons.— Doubt was felt by an English Court as to 
its jurisdiction inasmuch as the question having arisen on a oontraot for single 
exohango (there being no money consideration) the Vendor and Purchasers' AotwaB 
not applicable notwithstanding that the contract contained a provision that the 


(V) 

M 

(*) 

(y) 

(*) 

(a) 

ib) 


Raj Narain v. Khobdari Rai (1901) 5 C. W. 
N. 724. 

Waliul Hassan v. Maharaj Kumar Gopal 

2 8 C. W. N. 905. 

ir of Polavaram v. Maharaja of Pitta- 
purarn (1931) 64 Mad. 163. 

Minet v. Leman (1855) 24 L. J. Ch. 545, 
44 E. R. 133. 

Fateh Singh v. Prithi Singh, A. 1. R. (1930) 
All. 426; Ismail Shah v. Saleh Muhammad 
A. I. R. (1925) Lah. 326. 

Boulton v. Bustard (1602) Moore K. B. 665, 
72 E. R. 826. 

See see. 121 of the Act. 


(c) 




Gobi Ram v. Durjan, A. I. R. (1929) All. 63 ; 
Walsall Railway Co. v. L. & N. W. Rail- 
way Co. (1873) 16 Eq. 433. 

Chidambara v. Vaidilxnga (1915) 38 Mad. 
519. 

Bapu v. Maruti (1907) 3 Nag. L. R. 138. 
Samar Bahadur v. Jit Lai (1924) 46 All. 359. 
Niamat Ali v. Asmat Bibi (1885) 7 All. 626; 
Bhagwan Singh v. Kharag Singh (1907) 
4 A. L. J. 756 ; Daryao Singh v. Johan 
Singh (1909) 31 All. 539. 

Brown v. Patterson (1899) 43 So. Jo. 298. 
Gopi Ram v. Durjan, A. I. R. (1929) All. 63. 
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Art would apply. It was ultimately arranged that the plaintiff should issue a g St ||^-||9 
writ instead of the summons (/). 


Stamp duty. -On exchange, duty is payable on the value of the property of 
greatest value under article 31 of the Indian Stamp Act, enhanced in certain parts 
of the Bombay Presidency by the Bombay Finance Act, 2 of 1932, as amended by 
Act <i of 1932. 


1 1 9. Jj any party to an exchange or any person claiming 

*«****.**,„., ,hrou Q , > or under such party is by reason of 
,/ thing nc nvett m an y deject in the title of the other party 

deprived of the thing or any part of the thing 
received by him in exchange , then, unless a contrary intention 
appears from the terms of the exchange , such other party is 
liable to him or any person claiming through or under him 
for loss caused thereby , or at the option of the person so depriv- 
ed, for the return of the thing transferred , if still in the posses- 
sion of such other party or his legal representative or a trans- 
feree from him without consideration . 


The old section. — In the absence of u contract to the contrary, the party de- 
prived of the thing or part thereof that he has received in exchange, by reason of any 
defect in the title of the other party, is entitled at his option to compensation or 
to the return of the thing transferred by him. 


Amendment. -This section has been amended by section 59 of the Amending 
Aot, 20 of 1929, the principal changes being to give the party who suffers the right 
to demand the return of the thing transferred, provided it is still in the possession 
of the other party or his legal representative or transferee from him without consi- 
deration. It further extends the right originally restricted to the person deprived 
of the thing to those claiming through him or under him. The right is exercisable 
whether the deprivation be of the whole or a part. 

Title on exchange. — Defect, in title does not vitiate an exchange (h). On an 
exchange each warrants his title to the other as an implied covenant from the 
one to the other, similar to that in section 55 (2) as on a sale and purchase of 
immoveable property. Section 119 does not exclude the operation of section 43. 
A obtained a certain property in exchange from B who at tho time of exchange had 
only a half share, the other half being subsequently acquired hv purchase. Held 
the benefit accrued to A (/). Where the parties to an exchange of lands agreed 
that “ should any objection arise with reference thereto equivalent, land should !>e 
given back,” hold the agreement constituted a covenant and not a provision for 
re-entry on the happening of a condition subsequent (m). On an exchange of 
lands in the mofussil, there is an implied covenant for title the breach of which gives 
a cause of action for damages (a). 


Eviction.—- On eviction the remedy of a party is as provided in the covenants (o). 
but in tho absence of such a contract a party to an exchange or auv one claimin 


(0 Re. British Land Co. and Allen's Contract 
(1900) 44 So. Jo. 593. 

(fc) Gof>i Ram v. Durjan, A. I. |<. (1929) All. 63. 
II) llhairab Chandra v. Jiban Krishna (1921) 
33 C. L. J. 184. 

(»»i) Veer a Filial v. F'xxinambala (1899) 9 M 


L. |. 137 . 

(>i) Balusu Veeraraghavalu v. Bobbana Maui'- 
van, (1916) 31 M. L. ]. 380. 

(<>) Bartram v. Whichc.de (1833) 6 Sim. 86, 5s 
I *» . / . 




914 


THE TRANSFER OF PROPERTY ACT. [CHAP. VI. 


Ss. 1 1 9- 1 20 tlirovigh or under him, who is deprived of the whole or part of the thing received 

in exchange, is entitled to damages, or at his option, he may repudiate the transaction 
altogether and demand the return of the thing transferred, provided the other 
party or his legal representative or a transferee from him without consideration, is- 
in possession thereof and the remedy is the same whether the deprivation be of the 
whole or a part received in exchange. 

Implied covenant included. — An express covenant excludes the implied cove- 
nant. The plaintiff and defendant executed an instrument of exchange and 
mutually transferred possession of their respective lands. There was no covenant 
for title or for quiet enjoyment or for re-entry on eviction. Subsequently they 
executed to each other “ security bonds ” of which the one executed by the 
defendant ran, “ if any claim or dispute arises I hereby bind myself to settle it. 
If I do not so get the dispute Settled I hereby bind myself to pay an amount not 
exceeding Rs. 4,014-8-6 at the rate of Re. 1-4-0 per kuli of land for lands which go 
out of your possession. This security shall be sustainable for 12 years from this 
date.” It was held that the express covenant excluded the covenant implied and 
arising under sections 119 and 120 on the maxim “ expressum facit ceesare 
taciturn ” (p). 

Hindu Law. — Exchange effected by manager of a Hindu family is valid if not 
challenged by the other members ( 7 ). 

Limitation for suit on covenant. — Article 143 and not article 113 of the Limita- 
tion Aot applies. This was held where a deed of exchange was executed in 1903 
between plaintiff’s father and some of the defendants containing a covenant as 
implied by section 119 and the plaintiff being dispossessed in 1908, sued in 1916 
to recover the lands under the exchange (r). 


120. Save as otherwise provided in this chapter, 

each party has the rights and is subject 
of partis. and Uabilltlcs to the liabilities of a seller as to that which 

he gives, and has the rights and is subject 
to the liabilities of a buyer as to that which he takes. 


Rights and liabilities. — An exohange implies an interchange of property with 
another, and, except in so far as the price may not be payable in money, the rights 
and obligations attaching to an exchange are analogous to those of a sale. 
Section 120 of the Transfer of Property Act lays down that, save as provided in 
Chapter VI of that Act, each party to an exchange has the rights and is subject 
to the liabilities of a seller as to that which he gives, and has the rights and is subject 
to the liabilities of the buyer as to that whioh he takes. But those rights and liabili- 
ties are enforceable between the parties to the exchange inter se. Third persons 
cannot bo substituted in the place of either of them, beoause they oannot give what 
does not belong to them (a). But the provisions of seotion 65 whioh create a oharge^ 
in favour of vendor and purchaser, viz., 4 (b) and 6 (b), do not apply (()• 


Saving. — This refers to the remedy provided in section 119. 


it,) Subramania v. Samimtha (1898) 21 Mad. 
69; Aspdin v. Austin (1844) 5 O. B. N. 
S. 671, 114 E. R. 1402; Pallikelagatha 
Marcar v. Sigg (1880) 7 I. A. 83. 

(a) Gobi Ram v. Durban, A. I. R. (1929) All. 63. 
m Sreenivasa v. Johsua (1919) 42 Mad. 690. 

(j) Samar [iahadur Singh v. Jit Lai (1924) 46 


All. 359 ; Eton College ( Provost ) v. Him- 
chester ( Bishop of) (1774) 3 Wils. 468, 95 
E. R. 1161 ; see Iraneanda v. Ningappa, 
A. I. R. (1924) Bom. 517. 

(0 Chidambara v. vaidilinga (1915) 38 Modv 
519. 
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121. On an exchange of money, each party thereby 

warrants the genuineness of the money 
given by him. 


Exchange ot money. 


Currency note. — The change of Government currency note for money is not a 
sale but ©xchango(u). Money exchanged for money would be within this section. 

Warranty of exchange of money. — Under this section each party warrants tin* 
genuineness of the money given by him. 

(it; Empsrof v. Jogqtssur (1X78) 3 CaJ. 37 'j. 


S. 121 


CHAPTEfe VII 


S. 122 


Of Gifts, 


122. “Gift” is the transfer of certain existing 

moveable or immoveable property made 
o.ft dt hned. voluntarily and without consideration, by 

one person, called the donor, to another, called the donee, 
and accepted by or on behalf of the donee. 

Such acceptance must be made during the lifetime 

Acceptance when to of the donor and while he is still capable 

he made. of giving. 


If the donee dies before acceptance, the gift is void.' 

Requisites of a valid gift : — 

Parties = Donor and Donee. 

Property = Transfer of property, moveable or immoveable, existing, not future, 
tangible, not intangible. Should be properly described. 

Consideration = Spiritual benefit or natural love and affection. 

Execution — Signed by the donor and attested by at least two witnesses. 

Voluntarily = By free consent as defined in section 14 of the Indian Contract 

Act. 

Acceptance = By donee or on his behalf must be made in lifetime and while 
he is capable of giving. If either donee or donor dies before acceptance, the gift 
is void. 

Registration = Compulsory if property immoveable irrespective of value. If 
property moveable, optional. 

Delivery = Unnecessary in case of immoveables. If moveables, necessary, 
unless there be a written instrument which would require registration. 

The giving and taking are necessary part of the proposition that there has 
been a gift. They are not evidence but facts which in themselves constitute the 
proposition that there has been a gift (u). 

Certain. — The property forming the subject of a gift must be specified with a 
description capable of identification, otherwise the gift would be invalid. See 
section 21 of the Indian Registration Act, 1908. 

Existing. — A gift of future property is void (w). The property must be in 
existence at the date of the gift. As appears from section 124 it is used in contra- 
distinction to future. 

Property. — The subject-matter of the gift may bo moveable or immoveable 
property. The Act nowhere delines property. It has been held that the present 
chapter deals with gifts of tangible property and that the release of a debt is not 

(i>) Cochrane v. Moore (1S90) 25 Q. 13. D. 57. | («>) See see. 124 ol the Act. 
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a transfer of ownership and cannot be subject of a gift (x). But it has been held s. | 22 
that a gift of a mortgage debt was not valid for want of registration as required by 
section 123 of this Act (y). The Privy Council has upheld the gift of a part of an 
immoveable property ( 2 ). 

Voluntarily. — The gift must be made by free consent as defined in section 14 of 
the Indian Contract Act, 1872. The word aims at the mental capacity of the donor. 

The gift is valid if made without pressure or undue influence and the donor knew 
its effect. If the donee stands in the position of active confidence, the onus is on 
him to prove good faith («). There is nothing to prevent an agent from being the 
bounty of his principal (/>). The word “voluntarily,” according to the decision 
in Sind ha Xhri (rcinpatsingji v. Abraham alias Vajir (c), would exclude anything 
done at the request of the promisor. 

Onus. — Where a deed of gift is executed by an old woman which leaves her 
destitute, the onus is on the donee to prove that the document was explained to 
her and she understood it and appreciated the effect on her and the deed carried 
out her intentions. The other side may then shew that some substantial reason 
existed why the deed should l>e set aside (d). The absence of power of revocation 
is a material factor to be considered whether a deed of gift should be set aside or 
not (e). The onus in case of a purdah woman who transacts business and appears 
before strangers, does not apply (/). In equity the relationship of mother and 
young daughter raises a presumption of undue influence which may bo displaced 
by the mother proving (1) that the daughter knew and understood what she was 
doing, and (2) that her disposition to do it was not produced by undue influence. 

This presumption is not necessarily terminated by the daughter marrying and then 
leaving the parental home. “ Emancipation ” is a question of fact to be determined 
on the evidence given in each case (</). 

Consideration. — It is the essence of the gift that it should be without considera- 
tion as defined in section 2 (d) of the Indian Contract Act, 1872. Under that Act 
every contract must under section 10, be supported by lawful consideration within 
the meaning of section 23, except in cases coming within section 25, sub-section (1) 
which deals with a gift when the consideration is natural love and affection 
between parties standing in near relation to each other. Under section 0 (h) (2) 
of this Act no transfer can be made for an unlawful object or consideration within 
the meaning of section 23 of the Indian Contract Act, 1872. The usual practice 
in conveyancing is to state by way of consideration “ natural love and affection ” 
which the donor bears to donee. The word “ consideration ” as used in the section 
refers to valuable consideration. A gift without consideration may take the form 
of natural love and affection or spiritual or moral benefit (/t). Mention of an 
imaginary consideration does not vitiate a gift (*’). Source of purchase-money is 
not the only test of ownership, and when claimant paid the purchase-money and 
took the property in the name of the defendant, it was held a gift (7). Where 

(*) Mahim Cliaiulra l)ey v. Ham Dayal Dulla U) Ha jar am v. KhanJu (1912) 1-1 Bom. L. R 

(1925) 42 C. L. J. 582. 341. 

(y) Pcrumal .4wi»td/ v. Perumal Xaicker (1921) (/) Sri Ram v. Xand Kishort, A. 1. R. (1925) 

44 Mad. 196. Lah. 19a. 

<:) Kalvanaswitiaram Pillai v.Karuppa Moobanar ( g ) Lancashire Loans Limited v. Black ( 1934* 

(1926) .54 1. A. 89. i ISO L. T. 304- 

(а) Sic. Ill, Evidence Act, 1872. | (A) Debt Sara n v. Kandalal, A. 1. R. (1929) Pat. 

(б) Phut Chand v. Lakkhu (1903) 25 All. 358. 591. 

(r) (1895) 20 Horn. 755. (») Ismail v. Ha/iz B»o (1906) 33 Cal. 773 P. C. 

( d ) Rajaram v. KhanJu Baht (1912) 14 Bom. . 0) Ham X a rain v. Muhammad Hadi (1899; 

L. R. 340; Constance v. Cunningham 26 Cal. 227 P. C. 

(1851) 13 Beav. 363, 51 E. K. 140. 
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parties had lived for a number of years as man and wife without marriage, their 
Lordships of the Privy Council observed they would have to consider whether 
they could not be regarded as “standing in near relation to each other” under 
section 25 (1) of the Indian Contract Act (k). Parents of a Mahomedan wife have 
been regarded as such (/). 

Donor. — The transferor in a deed of gift is called the donor. The rule of 
acceptance that the donor must be capable of giving indicates that a minor, lunatic 
or other person incompetent to contract cannot make a valid gift, and this is the 
law both under section 7 of this Act, as to which see commentaries thereon, and 
also under section 11 of the Indian Contract Act, 1872. It is necessary that the 
donor must be not only living but capable of giving at the time of acceptance. 

Donee. — The transferee in a deed of gift is called the donee. The gift must be 
accepted by him or on his behalf. If he dies before acceptance the gift is void. 
His minority or lunacy is no bar either under section 7 of this Act or section 11 
of the Indian Contract Act. Where he is disqualified to be a transferee an accept- 
ance of an onerous gift is not binding on him under section 127. In case of two 
or more donees the rule in section 125 applies. Following the presumption of 
English Law that donees take as joint tenants and relying on illustration to section 93 
(now section 106) of the Indian Succession Act, 1925, the Madras High Court held 
that where there were no words in the instrument of gift which indicate an intention 
to create tenancies in common, the presumption of English Law applies. The 
Court refused to apply the rule in section 45 of this Act to gifts (m). In India the 
presumption in Hindu Law is the other way, except in the case of a coparcenary 
between members of an undivided family (n). Delivery is one mode of indicating 
acceptance, though registration is not (o). A gift in favour of a minor is valid (p). 
Acceptance was inferred on a gift by a mother to her son and his wife, both 
being minors, though she retained the instrument of gift and paid taxes and there 
was no mutation of names ( q ). Delivery of deed has been held enough (r). 

Acceptance.— This is the essence of the transaction. A gift not accepted is 
void. A gift is void (1) if the donor dies before acceptance, (2) if the donor is not 
capable of giving at the moment of acceptance, (3) if the donee dies before accept- 
ance, (4) if there be no acceptance by the donee or on his behalf. At the moment 
of acceptance there must be on the part of the donor capacity to give and on the 
part of the donee capacity to receive. There is a valid acceptance where the father 
as donor and guardian of his minor son obtains mutation of names («). Acceptance 
by a donee incapable of signifying his acceptance by reason of his age or of his 
being an impersonal being as deity, is valid if made on his behalf by somebody 
competent to act as an agent (0. Acceptance of a gift may be made by a minor 

Ik) Maharaja Kutnar Gopal Saran v. Sita Devi 
(1931) 36 C. W. N. 392 P. C. 

(/) Nisar Alimad v. Rehmai Be gam, A. I. R. 

(1927) Oudh 146. 

(in) A rakal v. Domingo (1911) 34 Mad. 80; 

Mankamna v. Balkuhan Das (1906) 28 
All. 38. 

(n) Damoiarias V. Dayabhai (1898) 22 Bom. 

833 ; Jogeswar Narain v. Ram Chandra 
(1896) 23 Cal, 670, 23 I. A. 37 ; Gobi v. 

Mst. Jaldhara (1913) 33 All. 41 ; Ktshori 
Dubain v. Mundra Dubain (1913) 33 
All. 665. 

o) Deo Saran v. Deoki Bhonlhi (1924) 3 Pat. 842. 

p) Sadia AH Khan v. Jai Kishore (1928) 30 


Bom. L. R. 1346, 1347 P. C. 

(<;) Venkataramayya v. Nagamma, A. I. R. (1932) 
Mad. 272. 

(f) Balmakund v. Bhapcan Das (1892) 14 All 
>85; W fl « BW? v. Naunidh M 2 ) 4 
All. 40; Venkatasubba v. Subba Rama 
(1928) 52 Bom. 313 P. C.- At, warn 

v ' n J? aman J^narihan (1924) 
49 Bom. 388 ; Kalyanasundaram v 
. . *«"«**» (1927) 50 Mad. 193. 54 I. A. 89. 

( ” s " Rai *""■ A - ■- R - 

(/) Dto Saran v. Deoki Bharathi (1924) 3 Pat. 
842. 
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dene© under section 1-2 without the intervention of a guardian (u). For acceptance 
of an onerous gift u separate and express acceptance is not necessary. If the done* 
received the deed of gift and never thought of doing anything contrary to its terms, 
there would ho acceptance (r). In English Law assent by a donee is presumed 
until and unless ho disclaims (w). It vests subject to repudiation (x), and the 
same principle is extended to onerous gifts (»/)• As the English rule does not apply 
to India, there is no presumption of acceptance operating immediately upon the 
gift, whether known or not knGwn to the donee (:). Again, the terms of section 122 
render the gift void, if the donoe dies before acceptance. Acceptance in India may 
be express or implied, as in case of a gift by husband to wife of immoveable 
property, followed by mutation of names (o). In cases between husband and wife 
mutation means delivery of possession and acts of the husband after mutation are 
acts on behalf of his wife (/*). 


Unborn person. — Such a person cannot be a donee under the Act by reason of 
the rule in the section. Nor can it be made under Mnhomedim Law (c). The 
Hindu Law which at one time prohibited transfers to an unborn person, has given 
legislative sanction to them (d). 

Idol. —An idol is regarded as a juridical person capable of holding property (e). 
Yet a juristic person is not a living person for all purposes!/). The principle of 
Hindu Law which invalidates a gift other than to a sentient being capable of 
accepting it, does not apply to an idol. The idol is virtually treated as a 
visible symbol of the deity supposed or believed to exist from eternity (y). It 
need not* be in existence at the date of the gift {h). Neither is the actual installation 
nor the construction of a temple necessary for validating such a gift (?). But in 
all these cases the deity should be named, otherwise the gift is void for uncertainty (j). 
Destruction of the imago does not affect the endowment. The religious purpose 
survives the mutilation or destruction. A new image may he established and 
consecrated in order that it may be worshipped as intended by the original 
founder (A). A dedication of an idol and land for the building of a temple for the 
same is not a gift within section 122. The word “ donee ” in that section refers 
to an ascertained or ascertainable person or persons by whom or on whose behalf 
the gift can be accepted or refused and has no application to an unascertained 
number of porsons such as the public. The Trust Act is inapplicable to a religious 
endowment. A dedication to the public does not require registration under 
section 122 (/). The object of the bounty must be certain (m). A math like an 


Debt (1905) 32 Cal. 129, 31 1. A. 203. 

(f) Narasimha Swatni v. V enkatalingam (1927) 
50 Mad. 687 ; PaHayya v. Ramavadhanuiu 
(1903) 13 M. L. J. 364; Ramalinga Chetty 
v. Sivachidambara Chetty (1919) 42 Mad. 
440 ; TammirtiUy v. Gangireddy (1922) 45 
Mad. 281. 

(£' Bhupati Nath v. Ram Maitra (1909) 37 
Cal. 128 ; Nogcndra v. Benny Krishna 
(1902) 30 Cal. 521 overruled. 

(/i) Chaturbhu ) v. Chatarjit (1911) 33 AIL 253; 
Mohan Singh v. Hat Singh (1910) 32 AIL 
332 

(i) Sarat Sukh Ram Prasad (1924) 46 All. 130. 
(/) Phcmdari Lai v. Arya Prithi Sidhi (1911) 
33 All. 793; Chandi Char an v. Haritola 
(1919) 46 Cal. 951. 

(Jt) Bijoychand v. Kalipada (1914) 41 Cal. 57. 

(/) Pallayya v. Ramavadhamulu (1903) 13 M. L. 
J. 364. 

(w) Roberts v. Roberts (1865) 13 L. T. 492. 


(u; Ganeshdas Bhiwraj a firm (1917) 13 Nag. 
L. R. 18 (liable to be questioned) ; Sara- 
yana Chetty v. I^ogalinga CheUy (1910) 33 
Mad. 312, 314. > . , 

U) Sarba Mohan v. Manmohan Bantrjee (1932) 
37 C \V N. 149. 

(u) Xenos v. Wickham (1863) 2 H. L. 296; 
London and County Banking Co. v. London 
& River Plate Bank (1883) 21 Q. B. D. 
535 . _ _ 

(x) Standing v. Bowring (1885) 31 Ch. D. 282. 
(>l Siegers v. Evans (1865) 3 E. & B. 367 ; 

Standing v. Bouring (1885) 31 Ch. D. 282. 
(x) Anandi Devi v. Mohan Lai (1932) 54 All. 534. 
(a) Anandi Devi v. Mohan Lai (1932) 54 All. 534. 
(M Ma Mi v. Kallatuler Ammal (1926) 25 A. L. 
J. 69. 

(c) Mahomed Shah v. Official Trustee of Bengal 

(1909) 36 Cal. 431 \ Abdul Coder v. Turner 
(1884) 9 Bom. 158. 

(d) See commentaries on see. 13 of this Act. 

\e) Jugundra Nath Roy v. Hemanta Kumart 


. 122 
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S. 122 idol, is a juridical person capable of acquiring, holding and vindicating legal rights, 
through the medium of some human agency (w). 

Mosque. — A mosque is a juristic person and a valid gift of immoveable property 
can be made to it (o). 

“ Dharain.” — A bequest to dharam as also a gift is void, as being too vague and 
uncertain for the administration of them to be under any control (p). The law 
is the same in the mofussil (q). A gift to a society known as Dharam Samaj (for the 
spread of Sanskrit learning) prior to its registration was held void as there was 
no person at the date of the gift who could hold the property (r). And a bequest 
to Dharmath. dharamsala and Sanskrit education which had to be read disjunctively 
so that the trustees could apply the funds to any one of them and where one of three 
objects was invalid, the whole bequest became void owing to the co-relation of the 
invalid with the valid objects (.<?). 

Dan.” Literally means a gift and for all material purposes is governed by 
the Act ( t ). 

Gift to God. Such a gift is not a gift to a living person so as to require registra- 
tion («)• 


Fiduciary relation. Where gifts are made to persons in fiduciary relation, the 
onus is on the person filling a fiduciary character to shew conclusively that he has 
acted honestly and bona fide and without influencing the donor who has acted 
independently of him ( v ). As to obligation upon persons taking benefits from 
purdanaahin ladies see cases below (u’). In a gift two points generally emerge, 
first, that the transaction is by a person who has understood its nature and effect, 
secondly, whether it is in favour of a person who by reason of his fiduciary position 
is under a special liability to establish good faith as defined by section 111 of the 
Indian Evidence Act (a;). 


Onus. W lion a registered deed of gift is impugned as being a colourable transac- 
tion, the burden of proof is upon those who dispute the gift ( y ). 





(0 

(••> 

(v) 

(«) 


Barrister and client. Gift by the former to the latter cannot be supported ( z ). 


Babajirao v. Laxmandas (1904) 28 Bom. 215 

Maula Bakhsh v. Hafixuddin, A. I. R. (1928 
Lah. 372. 

Ranchorias v. Parvalibai (1899) 23 Bom 
725, 26 I. A. 71 ; M or ice v. Bishop o 
Durham (1805) 10 Vcs. 522 ; Dcvshankar v 
Moiiram (1894) 18 Bom. 136; Cursonda 
v. I’andravandas (1890) 14 Bom. 482. 

Devsliankar v. Moiiram (1894) 18 Bom. 136. 

Mathura Kuar v. Dharam Samaj (1916) \- 
A. L. J. 1038. 

Brij Lai v. Narain Das (1933) 14 Lah. 827 
Venkalanarasimha Kao v. Subba Rao (1923 
46 Mad. 300; Hoerslon v. Bums (1918 
A. C. 337 ; Blair v. Duncan (1902) A. C 
37 . 

Debt Saran v. Nandalal Cliaubey, A. 1. R 
(1929) Pat. 591. 

Narasimha Suauii v. I'enkalulingum (1927 
50 Mad. 687. 

Wajid Khan v. Ewaj /1/i Khan (1891) 18 Cal 
545. 

Sumtabala Dtbi v. Dhara Sundari (1920) 4: 
Cal. 175 P. C. ; Geresh thunder v. Msl 
Bhuggobutly (1870) 13 M. I. A. 419 ; Ismai 
Muuajie V. Ha fix Boo (1906) 33 Cal. 773 
Shambati Kotr v. Jago Bibi (1902) 29 Cal 


749 ; Bholanath v. Mrityunjoy (1934) 59 
C. L. J. 532 ; Ruhulla v. Hassanali (1928) 
32 C. W. N. 929; Ashgar Alt v. Delroos 
Banoo (1878) 3 Cal. 324 P. C. ; Sudiskt 
Lai v. A/ 1 . Shcobarat Koer (1881) 7 Cal. 
245, 8 I. A. 39 ; Farid-un-nisse v. Muklitar 
Ahmad (1925) 47 All. 703, 52 I. A. 342 ; 
Kali Bakhsh v. Ram Copal (1914) 36 All. 
81, 41 I. A. 23 ; A/1. Mushrafi Begum v. 
Kundan Lai, A. I. R. (1933) Oudh 365 ; 
Laxmi Kara in v. Mohmdi Begam, (1932) 
7 Luck. 454 ; Shaik Ismail v. Amirbibi 
(1902) 4 Bom. L. R. 146; Lala Kahan 
Mai v. Ahmad Vddin Khan (1934) '36 
Bom. L. K. 981 ; Deo Kuar v. Man Kuar 
(1895) 17 All. 1, 21 I. A. 148; Kamauati 
v. Digbijai (1921) 43 All. 525, 48 I. A. 
378. 

(*) Benoy Krishna v. Santi Charan (1935) 62 
C. L. J. 99. 

(y) Kaicab Mirxa v. Xawab Fakr Jahan (1935) 
62 C. L. J. 326. 

(i) Brotvn v. Kennedy (1864) 4 De. G. J. & Sm. 
217, 46 E. R. 901 ; Mostyn v. Moslyn 
(1870) 5 Ch. App. 457 ; R. v. Doulre (1884) 
9 A. C. 745; Wells v. Wells (1914) P. 157 
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Solicitor and client. — A gift by client to his solicitor is vitiated on the ground 
of public policy (a), owing to the crushing influence of an attorney over a inau 
whose affairs are in his hands ; but the effect of that influence may be removed by 
evidence (b). Similarly, a gift without independent advice by a client to the 
solicitor’s wife (c) or son (d) will not be sustained. 


Incomplete gift.— In such cases the Court directs the donee to return the thing 
or pay its value. A gift of Government promissory notes not duly endorsed (* I, 
incomplete voluntary assignment of turnpike shares and securities (/). delivery of 
title-deeds which could not be separated from the equitable mortgage created by 
its deposit {g), delivery of the mortgage deed by a mortgagee of a share in a certain 
sum of consols, intending to make a gift of the mortgage (/<), an oral gift which is 
required by law to be in writing (/) would not bo valid. In these cases the nature 
of the property precludes possession, in cases when possession is required by law 
and the Court regards that the donor has done all that ho could to complete the 
gift (j). In the case of oral gift, the Courts of Calcutta (A*) and Kangopn (/) have 
adopted a different view. 


Imperfect gift not construed as trust.— An imperfect gift will not be construed 
as a declaration of trust. An intention to create a trust is essential to the creation 
of one, and when a man purports to make a gift, he cannot reasonably be supposed 
to have intended to declare himself a trustee — a character which assumes that he 
retains the property (w). The Courts will not erect a trust on the imperfect gift (n ). 


Gift followed by an equitable mortgage. — In taking an equitable mortgage care 
must bo taken to ascertain that the mortgagor has not made a gift of his property 
to his minor child for in that case ho would be aide to produce the doeds as from 
his custody and thus throw the lender off his guard disarming suspicion by produc- 
tion. 


% 

Corporation. — According to section 5 of the Act, a corporation is included in 
the term “ living person ” and may transfer or acquire property. Being a statutory 
creature, it. cannot go beyond the statute, and to say that it has all the rights of 
a living person would be to travel on a wrong line of thought (o). Hence its power 
to transfer is limited by the terms of its incorporation (/>), unless it be in the 
shape of u gratuity being one of the recognized modes of its business (</). 


(a) O'Brien v. Lewis (1863) 32 L. J. Ch. 569. 

(i>) He. Holmes Estate, Woodward v. Hermf>age 
(1861) 3 (jilt. 337, 66 K. K -139. 

(«:) Liles v. Terry (1895) 2 (J. B. 679; Lloyd v. 

Coote & Hall (1915) 1 K. 11. 242. 

(U) II illts v. Barron (1902) A. C. 271. 

(r) Merbai v. Perozbai (1881) 5 Bom. 288 : 

Khursedjt v. Pestonji (1888) 12 Bom. 57:1. 

(/) Searle v# Law (1846) 15 Sim. 95. 

(K) Shi llito v. Hobson (1885) 30 Ch. L). 396. • 

(ft) Hantock v. tterrey (1888) 36 W. R. 710. 

(i) Kuverji v. .1/ unicipalitv of Louavla (1920) 45 
Bom. 164; Varada Ptllat v. Jeaarath - 
nominal (1920) 43 Mad. 249 P. C. ; Hira 
Maui v. A nmol (1928) 26 A. L J. 944; 
Girija Prasad v. Purshottam (1926) 28 
Bom. L. K. 421 ; Hiralal v. Gaurishankar 
(1928) 30 Bom. L. R. 451 ; Hira Maui 
Singh v. A nmol Singh, A. I. R. (1928) All. 

689. I 

J) Kalidas v. Kanhaya Lai (1885) II Cal. 121, 

11 1. A. 218; Mahomed Uaksh v. Hooseini 
IHbi (1888) 15 Cal. 584. 15 !. A. 81 . 


(it) Pran Mohan v. Hari Mohan (1925) 52 C.il, 
425. 

(/) M . P. L. M . P. Chetty v. Ma Sgwe Sin (1923) 
1 Kang. 665 ; .1/a Shin v. Mating liman 
(1923) I Rang. 651 . 

(in) .V at ha (iitlab & Co. v. Shatter (1923) 25 Bom. 
L. R. 599 ; Milroy v. Lord (1862) 4 1).*. 
(i. F. & J. 264 ; Rn hards v. Delbndge 
(1874) 18 F.q. 11 ; Sir Jamset)i Jijtbhai v. 
Sonaba i (1865 ) 2 B. 13. C. R. 133 ; Ashahai 
v. liaji Tyeb (1882) 9 Bom. 115. 122. 

(ii) Mane her shaw v. Ardeshir (1908) 111 B**ii». 
L. R. 1209; funk i Das v. Last Indian 
Railway Co. (1884) 6 All. 634. 

(o) Wenlock (liaroness) v. River Dee Co. (1883) 
36 Ch. I). 675. 

(/>) Lastem Countries Rlv. Co. v. Hawkes (1855) 
5 H. 1.. Cas. 331. 

(tf) Jaunton v. Royal Insurance Co. (1864) 33 
L. J. Ch. 406, 71 F. R. 413; W arren v. 
Lambeth Watetiiorks (1905) 21 1'. L. R, 
685. 
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S.£ ] 22 Shares in limited company. — A gift of shares transferable only by entry in the 

books of the company and not so transferred, is imperfect. Mere execution of trans- 
fer deed and delivery of possession to the donee are not enough (r). 

Fraudulent transfer. — Gifts which come within the operation of clause (1) or 
clause (2) of section 53 of this Act are voidable and those within section 55 of the 
Presidency Towns Insolvency Act or section 53 of the Provincial Insolvency Act 
are void. 

Specific performance. — An agreement to make a gift is not capable of specific 
performance (s). 

Part performance. — Tliis doctrine does not apply to an agreement to make a 
gift though coupled with actual transfer of possession (t). It has no application 
to gifts (w). 

Hindu Law. — The Hindu Law of gift has been expressly abrogated by section 129 
of the Act (v). In construing the intentions of a Hindu donor it has to be regarded 
that notions present to the mind of a Hindu donor are often different from those 
of an English donor, even though much the same form of words are used by both (to). 
Under Hindu Law the ossential ingredients which constitute a gift, whether of 
moveable or immoveable property, are the Sankals and Sainarpan whereby 
property is completely given away and the owner completely divests himself of 
the ownership in the property ( x ). 

Prior to the Amending Act, 20 of 1929, section 123 of this chapter alone was 
made applicable to Hindu gifts, but since the Amending Act, 20 of 1929, the whole 
chapter has been extended to them. The rule that the donee must be in existence 
differs in Hindu Law, where a gift to an unborn person has received legislative 
sanction (y). Lnder the Mitakshara Law, a manager of a joint Hindu family 
cannot alienate, except for family necessity or with the consent of adult co-parceners. 
But an unauthorized alienation is only voidable at the option of the other co- 
parceners and this applies equally to “ gifts ” of joint family property, as to sales 
and mortgages (z). In Hindu Law a father cannot make a gift of anv portion of 
the joint family immoveable property to the daughter (a), nor can he make a gift 
of property purchased out of income of ancestral property after a son has been 
conceived (6), A gift of the entire estate by the widow with the consent of the 
next reversioner is valid as being a surrender to the reversioner and a gift by the 
latter (c). A deposit by a Hindu of money in a bank in the joint names of himself 
and wife is not a gift to the wife, but there is a resulting trust in favour of the 
husband, for in India there is no presumption ofan intended advancement in favour 
of a wife (d) or mistress (e). In Ind ia “ the criterion in these cases is to consider 

(r) Atnarendra v. Monimunjary Debt (1921) 48 

Cal. 986; Milroy v. Lord (1862) 4 De. 

G. F. & J. 264 ; Richards v. Delb ridge 
(1874) L. R. 18 Eq. 11. 

(s) Hiralal v. Gavrishankar (1928) 30 Bom. L. R. 

451 ; see sec. 21 (d) of the Specific Relief 
Act, 1877. 

(<) Hiralal v. Gavrishankar (1928) 30 Bom. L. R. 

451 • 

(w) Maune Hla Mating v. Mating Po. Hlai, 

A. 1. R. (1929) Ran*. 316 ; Hiralal v. 

Gavrishankar (1928) 30 Bom. L. R. 451 ; 
but see Pran Mohan Das v. Hari Mohan 
Das (1925) 52 Cal. 425. 

(v) Debi Saran v. Nandalal Chaubey, A. 1. R. 

(1929) Pat. 591. 

(«) Kandarpamohan v. Akshay chandra (1934) 61 
Cal. 106. 

lx) Deo Saran v. Deoki Bharlhi (1924) 3 Pat. 


842. 

(y) Hindu Disposition of Property Act, XV of 
1916. r 

*) Riasat Ali v. Iqbal Rai (1935) 16 Lah. 659. 

a) hnnappa v. Chimmava (1935) 59 Bom. 459. 

b) Ramanna v. Venkata (1888) 11 Mad. 246; 

Deo Narain v. Ganga Singh (19*15) 37 All. 
162. 

(c) Yeshwanta v. Antu (1934) 58 Bom. 521. 

(rf) Guran Dilta v. Ram Dilta (1928) 55 Cal. 944 : 
55 I. A. 235; Gopeekrist v. Gunapersaud 
(1854) 6 M. I. A. 53; Kerwick v. Keriovk 
(1920) 48 Cal. 260, 47 1. A. 275 ; Moulds 
Sayyad v. Mst. Bebee Ultaj Fatima (1869) 
13 M. I. A. 232; Lakshmiah Chetty v. 
Kothandarama (1925) 48 Mad. 605, 52 
I. A. 286. 

(*) Bilas Kunwar v. Desraj Ran jit Singh (1915) 
37 All. 557, 42 I. A. 202. 
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from what source the money comes with which the purchase-money is paid ’’(/). 
A similar rule was applied where the deposit was in the name of “ Mr. & Mrs. Hope 
payable to either or survivor ” the deposit certificates and bank receipts remaining 
with Mr. Hope (p). A transfer without consideration stated to be banazar jxi ncarisk 
is a trif t . The words banazar panrurUh indicate motive and not consideration (/<)• 
A gift of a moiety of a taluka by a Hindu to his daughter-in-law “for support 
and maintenance” declaring hor inalik mustaquil, was held to confer upon her an 
absolute estate (i). So also the words '* for your maintenance " parcel of the words 
of gift, were likewise construed ( /). A similar construction was placed on the word 
“ rnulik ” where there was nothing delinite to the contrary to qualify the meaning 
of the expression as conferring an absolute estute (fr). Where the words malik 
makhalikar (owner in possession) wore used in a will, as well ns the word “ uttara- 
flhikari," but no power of absolute disposition was given to the widow hut only a 
power to sell for payment of del its of testator, it was hold that she took only a widow’s 
estate. It is well established that if an estate be given to a man simply, without words 
of inheritance, it would, in the absence of conflicting context . carry by Hindu Law an 
estate of inheritance and this principle would also apply if the donee was a woman (/). 

( lift of income was held to carry the whole estate, in a case whore the settlor in 
consideration of natural love and affection to his children and grandchildren con- 
voyed certain immoveable property to the trustees, upon trust to pay the income 
to him for life, and on his death to his daughter during life, and on her death in 
trust for hor male heirs, on the ground that the gift in favour of the daughters 
heirs was a valid gift under Hindu Law inasmuch as they did not take by inheritance 
and it was by virtue of a wholly independent gift that they were beneficiaries under 
the deed of gift though in form a gift of income carried the whole estute (»»). When 
the donor has handed ov er to the donee the deed of gift duly executed and attested, 
and the gift has toon accepted by the donee, the donor has no power to revoke prior 
to the registration of the instrument (/»). 

•• Sankalap.” — A gift of immoveable property by a Hindu by way of sankalap 
would not be a valid gift. It cannot divest the donor of the proprietary rights 
or clothe the donee with title without a registered instrument. The provision of 
the statute is both mandatory and imperative (<>). 

“ Nibaitdha.” — A release to the defendant- for payment to plaintiff of assess- 
ment of certain lands is not a sale but a gift. Being nibamUm . under Hindu Law 
it is immoveable property. If not registered it would be inoperative ( />). 

Mahomedan Law. -The incidents of u gift between two Muhomedans are 
governed by the Mahomedan Law and not by the I muster of Property Act, 1882 (< 7 ). 
The special features of that law are untouched by the provisions of this chapter (r). 
Under Mahomedan Law a gift requires declaration, acceptance and delivery. 


(/) Dhurn Das Panday v. Shama Soondri Dibiah 
(1843) 3 M. I. A. 229. 

(?) Paul v. Kalhanid (1931) 29 A. L. J. 417. 
in) Ram Pragash v. Ml. lihikna , A. I. R. (1925) 
Pat. 151. 

(t) bishnath v. Chandika (1933) 55 All. 61 P. C. 
(/) Jotetwar Xarai* i v. Ram Chandra (1896) 23 
Cal. 670,23 1. A. 37. 

( k ) Surajmani v. Rabi Sath (1907) 30 All. 84, 
35 I. A. 17. 

(i) ISasant Kumar Basu v. Ramshankar Ray 


(1932) 59 Cal. 859. 

( m ) MaJdvrao v. Balabhai (1928) 30 Bom. L. R. 
282 P. C. 

(«) \'en kat Subba v. Subba Rama (1928) 30 Horn. 
| L. R. 827. 

(o) Hira Mani Singh v. A nmol Singh, A. I. R. 
(1928) All. 689. 

( P ) Madhavrao v. Kashibai (1910) 34 Rom. 287. 

(4) Babu Lai v. Ghansham Das (1922) 44 All. 
633. 

it) See sec. 129 of the Act. 
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S. 122 Writing is not essential. If evidenced by writing, such writing does notf-require 
registration or attestation (s). To validate a gift actual possession is essential (/), 
unless both the donor and donee reside in the property which is the subject of the 
gift, or the land is occupied by tenants and a request is made to them to attorn to 
the donee (?/), or the donee is a minor (c), or in the case of a gift by a father 
or guardian of the donee of property in possession of the donor (w), or between 
husband and wife when the deed of gift recites and declares that possession has been 
delivered followed by delivery of the deed (.r), or the donor and donee are in the 
position of loco parentis (//). The fact that the donor has been maintaining the 
donee and his father and living with them would not be sufficient to dispense with 
delivery of possession (z). Property in the possession of a tenant, mortgagee or 
wrong-doer can be the subject-matter of a valid gift under the Mahomedan Law 
and khas possession in such a case is not necessary. Where the donor or his heirs 
did not appear to challenge the gift and the donor placed the documents of title 
and documentary evidence in the possession of the donee and put in his powers 
the means to establish title and recover possession from the alleged tenants in 
possession and had expressly asked to give up possession to the donee, held, that 
such acts on the part of the donor amounted to such delivery of possession as the 
subject-matter of the gift was capable of (a). 


A gift of an undivided share in a property, the donee being admitted into 
possession with the donor, is valid under Mahomedan Law though such property 
is capable of partition ( b ). Mahomedan Law does not recognize a gift of future 
property (c) nor does it recognize lifo estates and contingent interests. An absolute 
gift by will restraining alienation and limiting devolution is valid without such 
restraint or limitation (d). Later decisions have adopted a different view (e). It 
has been observed that Government promissory notes being securities bearing 
interest, cannot be the subject of dedication to God and there can be no wakf. 
On this point, there is a conflict in India. The Chief Court of Oudh overruled this 


(s) Xasib AH v. W'ajid AH, A. I. R. (1927) Cal. 
197 ; Kamarunissa Bibi v. Hussaini Bibi 
(1880) 3 All. 266 ; Karam Ilahi v. Sliarfuddin 
(1910) 38 All. 212; Abdul Rahman v. 
Gaya Prasad, A. I. I<. (1929) Oudh 435; 
Tabera v. Ajodhya, A. I. R. (1929) Pat. 
417; Nasib AH v. Munshi W'ajid Ali 
(1926) 44 C. L. J. 490; Qamar-ud-din v. 
Msl. Hassan Jan (1935) 16 Lah. 629. 

(/) Shaik Ibrahim v. Shaih Suleman (1885) 9 
13om. 146; Bibi Khaver Sultan v. Bibi 
Rukhia Sultan (1905) 28 Bom. 468 ; 
K hajooroonissa v. Rowshan Jehan (1876) 
2 Cal. 184 ; Gani Miya v. W'ajid Ali (1935) 
39 C. W. N. 882; Qamar-ud-din v. A/s/. 
Hassan Jan (1935) 16 Lah. 629. 

(u) Shaih Ibrahim v. Shaih Suleman (1885) 9 
13oni. 146 (tenant) ; Emnabai v. Hajra Bai 

e l3 Bom. 352 (husband to wife) ; 

ra Bibi v. Xajmunnissa (19U6) 28 
All. 147 (uncle to nephew' ; Kandath 
Veeitil v. Musaliam (1907) 30 Mud. 305 
(mother to daughter) ; Rahmat Ali v. 
A It. Daulat Bibi, A. I. R. (1925) Lah. 501 
(donor and donee lived together); A jagar 
Hazar v. Annammali, A. 1. R. (1927) Mad. 
572 ; Allah Rahha v. Alt Muhammad, 
A. 1. R. (1929) Lah. 45 (minor donee) ; 
Jhumman v. Hussain, A. I. R. (1931) 
Oudh 7 (donor declared possession given) ; 
Muhammad Hassan v. Lafdar Mirza, 
A. I. R- (1933) Lah. 601 (father to minor 
son) ; Qamaruddin v. Ml. Hassan Jan, 
A. 1. R. (1935) Lah. 795 (donor and donee 
living together). 


! ( v ) 


(«) 

W 

(>•) 

(-•) 

(«) 


(« 

M 

id) 

if) 


Sugrabai v. Mahomadalli (1934) 36 Bom. L. K 
1151 ; Ameeroonissa Kliatoon v. Abdeonissa 
Khatooii (1875) 15 Beng. L. R. 67, 2 I. A. 
87 ; Mina Ladik Husain v. Xauab Saiyed 
Hashim (1916) 18 Bom. L. R. 103, 43 
L A. 212; Mohammad Sadiq v. Fahhr 
Jahan Begum (1932) 6 Luck. 556, && 
I. A. 1. 

Gani Miya v. W'ajid AH (1935) 39 C. W. N. 
882. 

Xauab Mirza v. Xauab 1-ahr Jahan (1935) 
62 C. L. J. 326. 

Xauab Mirza v. Xauab Fakr Jahan (1935) 
62 C. L. J. 326. 

Musa Mixa v. Kadar But (1928) 52 Bom. 
316, 55 I. A. 171 ; Gani Miya v. W'ajid 
All (1935) 39 C. \V. N. 882 (nonce grand- 
son). 

Gani Mia v. W'ajid Ali (1935) 39 C. VV. X. 
882 ; Tara Prasanna v. Shandi Bibi (1922) 
49 Cal. 68 ; Mehdi Hasan v. Muhamma 
Hasan (1906) 28 All. 439, 33 I. A. 68; 
X hajooroonissa v. Rmcshan Jehan (1876) 

2 Cal. 184, 3 1. A. 291. 

Ala Baksa v. Mahabhat Ali (1935) 39 C. W. N. 
882. 

Am tul Xissa v. Mir Xurudin (1898) 22 Bom. 
489. 

Abdul Karim v. Abdul Qayum (1906) 28 All. 
342 (will) ; Xizamudin v. Abdul Goban 
(1889) 13 Bom. 264 (uakl). 

Saroobai v. Hussein Somjt (1937) Bom. 18; 
Amjad Khan v. Ashraf Khan (1929) 31 
Bom. L. R. 809. 56 I. A. 213; Rasoolbibi 
v. I'suf Ajam (1933) 57 Bom. 737. 
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contention in view of modem ideas (/). A gift of -mvshaa is not void but only Ss. 122*123 
invalid. If a gift is invalid on the ground of inushaa . possession given and taken 
under it transfers the property to the donee (<j). 

Limitation. — Suit to set aside a gift on the ground of undue influence is governed 
by article 01 and three years run from the date when the plaintiff discovered the 
true nature of the deed and not from the date when he escaped from the influence 
by which ho alleges he was dominated (/(). 

Buddhist Law. — It is riot competent to a Burinan Buddhist to make a gift 
disposing of his property contrary to the law of inheritance (i). To validate a 
gift actual delivery of possession is necessary unless it be to a grandchild. The 
necessity for delivery has been abrogated by the amendment of section 129 (j). 

A gift by a monk is inv alid (A) unless of a pogtjaUka (/). It has been doubted whether 
a woman can make a gift to her sister without her husband joining (♦/*)• So a 
husband cannot make a valid gift without his wife’s consent of joint property of 
the marriage (a)- It is not competent for a Burinan Buddhist to make a death-bed 
gift (o). Husband and wife are not joint tenants. Each is entitled to alienate his 
interest by way of gift or otherwise (j>). 

Parties not lawfully married. — A grant of an annuity by a Hindu Brahmin in 
favour of a divorced Australian wife who had been converted to Hinduism and 
married under the Arya Sainaj rites, was held not to he a contract but a gift not 
dependant on the validity of the marriage (q). 

Part of Immoveable property. — Such a gift has been sustained bv the Privy 
Council though the question before their Lordships was different (r). A gift of 
an undivided share by a father to his infant son has been upheld (*). 

Restraint on alienation. — A grant with a restraint on alienation is repugnant 
to a gift (*)• 

Donor’s liabilities. — The principle of law is that you cannot look a gift horse in 
the mouth. If damage is suffered by the donee, the donor is not liable unless 
ho know the evil character of the gift and failed to warn the donee (u). 


123. For the purpose of making a gift of immoveable 

property, the transfer must be effected by 
Transfer how effected, a registered instrument signed by or on 

behalf of the donor, and attested by at 


least two witnesses. 


(!) Naxvab Mina Mohammad v. Sairab I'akar 
Jahan (1935) 62 C. L. J. 326 . 339 P. C. 

(g) Mofezuddin v. Abed Alt (1935) 62 C. L. J 

424. 

(Jr) Someshwar v. Tirbhawan (1934) 9 I.uck. 176, 
61 I. A. 224. 

(il Ma Thin Myaung v. Maung Gyi (1923) 1 
Rang. 351. 

(j) U. Pandarvan v. U. Sandima (1924) 2 Rang. 
131. 

(k\ U. Meda v. U. Sandima (1923) 1 Rang. 494. 
(f) Pandarvun v. 1) . Satidama (1924) 2 Rang. 
131. 

(»*i) Ma Pwa Sein v. Maung Ba Saw, A. 1. R. 
(1929) Rang. 243. 

(«) V. Po 0 v. Ma Tok Gyi (1929) 7 Rang. 374. 

(«) Ma Pwa Sent v. Maung Ba Saw, A. I R. 


(1929) Rang. 243; U. Tezauunta v. Mating 
Saw Pe (1932) 10 Rang. 224. 

( p ) V Pe. v. Maung Maung Kha (1932) 10 
Rang. 261, 59 I A. 216. 

(<?) Maharaja Kumar Gnpal Satan v. Sila Deni 
(1931) 36 C. W. N. 392; see James v. 
Holmes (1862) 4 [)e. G. & J. 470, 45 E. K. 
1266; Soarw Foster (1858) 4 K. & J. 152, 
70 E. K. 64. 

(r) Kalyanasundaram v. Karuppa (1927) 50 Mad 

193, 54 I. A. 89. 

(s) Joilaram v. Ramkrishna (1903) 27 Bom. 31. 

(f) Padmanund v. Hayes (1901) 28 Cal. 720; 

sec commentaries on sec. 10 of this Act. 

(u) Lowery v. Walker (1910) 1 K. B. 173 ; Jones 
v. Egerton (1867) 2 C. P. 371. 
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S. 123 For the purpose of making a gift of moveable 

property, the transfer may be effected either by a registered 
instrument signed as aforesaid or by delivery. 

Such delivery may be made in the same way as goods 
sold may be delivered. 

Formalities. — A gift of immoveable property must be effected 

(1) by a registered instrument, 

(2) signed by or on behalf of the donor, and 

(3) attested by at least two witnesses. 

In case of moveable property either 

(1) as aforesaid in (1) and (2) or 

(2) by delivery as goods sold under section 33 of the Sale of Goods Act, III of 
1930. Here attestation is not required (v). 

A gift which includes both moveable and immoveable properties, invalid as to the 
latter, will nevertheless be valid as to moveables, provided the rules in respect 
thereof are complied with ( tv ). Where, however, the point arose in respect of a 
transfer by way of gift under an unregistered instrument of certain mortgage debts, 
book debts and promissory notes and the gift of mortgage debts was held invalid, 
the gift of the other items was uphold, not under Chapter VII but under Chapter 
VIII (z). The section is mandatory, and its requirements must be strictly com- 
plied with, although plea may not be definitely taken under it ( y ). 

Delivery. — This is one of the two ways of effecting a gift of moveables. It is 
one of the recognized modes of acceptance which is necessary even in case of gifts 
^)f ^ ^^a. 1®8. ® ^ J as goods sold under section 33 of the 

Sale of Goods Aot (corresponding to section 90 of the Indian Contract Act 
repealed) (z). An oral gift may be established by satisfactory oral evidence (a). 
Registration is not delivery (b). Although a verbal declaration by a Hindu may 
be effective in spite of section 123, the dedication must be real whereby the property 
is completely given away and the owner completely divests himself of his owner- 
ship (c). Possession must be transferred from the donor to the donee and the 
cases of gifts of moveables by delivery must be distinguished, where the subject- 
matter is such that something more is required to bo done. Then mere delivery 
will not validate a gift of moveables, for instance, negotiable instruments, Govero- 
mont'promissory notes and Post Office Cash Certificate nor could valuables deposited 
in a Safe Deposit Vault be gifted by mere delivery' of the key. These are oases 
which fall within section 130 of the Act, by the amendment of which the line is 
drawn. 


Registered. — See commentaries on section 59. 

On registration the title of donee under section 47 of the Registration Act, 
1908, becomes absolute dating from the date of execution. The subsequent birth 



M 

(y) 


Compare see. 50 para 2. 

Perumal Atnmal v. Perumal Naicher (1921) 
44 Mad. 106. 

Perumal Ammal v. Perumal Naicker (1921) 
44 Mad. 106. 

Balbhadur Singh v. Lukshmi Dai, A.I.R. 
(1030) All. 669 ; Hira Mani Singh v. Anmol 
Singh, A. I. R. (1928) All. 699. 


(*) Rameshtvar Narain v. Riknath Koeri, A. I. R. 
(1923) Pat. 165. 

(а) Rameshwar Narain v. Rikuath Koeri, A. I. R. 

(1923) Pat. 657. 

(б) Deo Saran v. Devhi, A. I. R. (1924) Pat. 657. 
(c) Birendra Keshri v. Baburia (1934) 13 Pat. 

356; Harihar Prasad v. Sir Guru grant h , 
A. I. R. (1930) Pat. 610. 
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or adoption of a child or death of the donor lwfore registration is not destructive 
of the gift (d). The donee’s title is not incomplete for want of registration (e). 
Upon delivery of the instrument, of gift duly executed and attested, and acceptance 
of the gift, the donor has no power to revoke the gift prior to registration (/). The 
Bull Bench decision of the Bombay High Court has been approved by the Privy 

Council {</). 


Registration is a nullity under section 28 of t lie Registration Act, 1908, when 
the deed of gift is registered in the office of a Sub-Registrar within whose sub- 
district neither the whole nor some portion of tho property is situate (/*). For 
want of a registered document, an alleged gift of immoveable property fails ( i ). 
A dedication of properties to charities must be registered under the Transfer of 
Property Act, section 12:1 ( j ). A gift of immoveable property by a Hindu by way 
of 8ankcil<ti> cannot operate as a valid gift (k) unless registered. Tho provision of 
the statute is mandatory and imperative (/). A gift by a Hindu widow before 
the passing of tho Act was hold compulsorily registrable. It might have been 
otherwise if there had been delivery of possession (m). Registration does not 
depend upon donor’s consent; neither his death nor expression of revocation by 
the donor operates as a ground for refusing registration, where the other conditions 
are complied with (n). Tho donor’s consent to registration is not a part of tho gift. 
A documont not'd not even be presented for registration by the executant (o). 
In the same case a Division Bench of the Allahabad High Court has differed 
as to whether a gift is valid, tho registration of which has been procured against 
tho wishes of the donor, A deed of gift is, however, not invalid becuuse registra- 
tion took place after the death of the donor (p). 


Registration— effect of. — An executant caiuiot take advantage of incompleteness* 
due to want of registration and if the instrument is otherwise complete the executant 
is to bo regarded as having done everything that was in his power to complete and 
make it effective (<j). Soction 123 doos not affect the ingredients in section 122. 
It only provides a further safeguard by requiring a gift of immoveable properties 
to be offocted by a registered instrument (r). By a deed of gift a cluim to an 
annuity secured by a chargo on immoveablo property was registered in Book IV 
and not in Book I. Held deed validly registered. Error of the registry offiee 
fell under section 87 of the Registration Act and did not affect the validity of the 
registration (#). 

Signed. — See commentaries on section 59. 

Attested. — See commentaries on section 59. 


(d) Kalianasundaram v. Karuppa (1927) 50 Mad. 
193 , 54 I. A. 89; Venkati Rama v. Pillati 
Rama (1917) 40 Mad. 204; Atmaram 
Sakkaram v. Woman JanarJhan (1924) 49 
Bom. 388. 

(?) Nand Kiskore v. Suraj Prasad (1898) 20 All. 
392; Hardee v. Ram Lai (1889) 11 All. 
319 ; Meiyyalu v. Anjalay (1902) 25 Mad. 
672 : Kashaba v. Ckandrabkagabai (1908) 
32 Bom. 441. 

(/) Atmaram Sakkaram v. V aman Janardkan 
(1925) 49 Bom. 388 ; Subka Rama v. Den- 
halasubba (1924) 48 Bom. 435 overruled. 

( g ) Kalyanasundram v. Karuppa (1927) 30 Mad. 
193 (1926) 54 I. A. 89 ; Venkatasubba v. 
Subba Rama (1928) 52 Bom. 313. 

(A) Ml. Sarja v. Ml. Tutsi, A. 1. R. (1926) Nag. 
93 

(f) Lim Charlie v. Official Receiver (1934) 36 
Bom* L. R. 235. 


0) Kalyanasundaram Pillai v. Krishnasvami 

Aiyar , A, I. R. (1921) Mad. 90. 

(A) Hira Marti Singh v. A nmol Singh , A. I. R. 
(1928) All. 699 ; Deo Satan v. Deoki, A. I. R. 
(1924) Pat. 657. 

1) Deo Saran v. Deoki, A. I. R. (1924) Pat. 657. 
m) Jagannath Maruari v. Mt . Chandni liibi 

(1921) 34 C. L. J. 432. 

(n) Venhat Subba v. Subba Rama (1928) 30 Born. 
L R 827 

lo) Parbati v. Baijnath (1912) 9 A. L. J. 3UO. 

(/>) Khasaba v. Chandrabhagabai (1908) 32 Born. 
441 ; Nand Kishore v. Suraj Prasad (1893) 
20 All. 392. 

(^) Nabadwepehandra Das v. Lokcnath Ray (1932) 
59 Cal. 1176. 

r) Deo Saran v. Deoki Bharthi (1924) 3 Pat. 842. 

s) SaUendranath v. JaUendranath (1936) 63 Cal 

1* P. C. 
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Ss. 123*1 25 Possession. — This is not necessary under section 123 even though the donor be 

in possession and remain as such (/), neither under Hindu Law since the Amending 
Act. 20 of 1929, and the amendment of section 129 (u), nor Buddhist Law (v) both 
of which require possession. 

Rule in section 43. — It has been held that a person whose title rests on possession 
and who executes a registered deed of gift is subject to the rule that he cannot 
derogate from his own grant («’). The Amending Act 27 of 1926 cannot operate 
retrospectively on a deed executed prior to 16th September 1926 (x). 

124. A gift comprising both existing and future 
Gilt at existing and property is void as to the latter. 

future property. 

Future property. — The chapter on gifts insists on the subject-matter being an 
existing one. A transfer of future property that is one not in existence is not 
absolutely void in all cases. Such transactions (y), apart from gifts, have been 
upheld, such as in the case of sales and mortgages. 

This section is supplemental to section 122 which requires the subject of gift 
to be in existence. Though a gift of future property is void, the seotion saves a 
transaction where the gift is both of existing and future property by declaring 
that the gift shall fail only as to the latter. Neither the Hindu (y) nor the 
Mahomedan Law recognizes a gift of future property (z). 


125. A gift of a thing to two or more donees, of 

whom one does not accept it, is void as 
Gut to several, of to the interest which he would have taken 

whom one does not , , , j 

accept. had he accepted. 


Several donees. — Where the objects of the donor’s bounty are several and any 
one or more cannot or do not accept, the gift is void as to the interest of the latter. 
If the gifts are separable, those void revert to the donor. If they are joint the 
other donee or donees would be entitled thereto. Where a donor could make a 
gift to a daughter or daughter’s son only and executed a gift to a daughter and 
her husband jointly, held daughter took the whole and that a gift to two jointly, 
failing ns to one, operated entirely for the benefit of the other on the principle laid 
down in Humphrey v. Tayleur (a), which not depending on any peculiarity of 
English Law, was applicable here (6). 


(1) Dhanamal v. Parmeshari Das, A. 1. R. (1928) 
Lah. 9 ; Debt Sin eli v. Pandit Bansidhar, 
A. 1. K. (1922) All. 44. 

(u) Ma Thin Myaing v. Maung Gy t (1923) 1 
Rang. 351 ; Lallu Singh v. Gur Narain 
(1923) 45 All. 115; Pahlwan Singh v. Ram 
Bharose (1905) 27 All. 169; Phul Chand 
v. Lakkhu (1903) 25 All. 358; Madhab 
Rav v. Kashibai (1910) 34 Bom. 287 ; Bat 
Ramabai v. Bat Mani (1899) 23 Bom. 234 ; 
Alabai Koya v. Mussa Koya (1901) 24 
Mad. 513, 522; Babhadra v. Bhcnvani 
1907) 34 Cal. 853 ; Kali Das v. Kanhaiyalal 
1884) 11 Cal. 121 ; Dharmodas v. Nistarni 
1887) 14 Cal. 446 ; Bhagwan Prasad v. 


Hart Singh (1926) 22 Nag. L. R. 124. 
(v) U. Pandawan v. U. Sanditui (1924) 2 Rang. 
131 ; Ma Thin Myaing v. Maung Gyi (1923) 
1 Rang. 351 ; Mi Hla Zan v. Pa Pa Ye, 
A. I. R. (1924) Rang. 352. 

(u>) Pahlwan Singh v. Ram Bharose (1905) 27 
All. 169. 

( x ) Balbhadar Singh v. Lakshmi Bat, A. 1. R. 
(1930) All. 669. 

ly) See sec. 5 of the Transfer of Property Act. 
(*) Amtul Nissa v. Mir Nurudin (1896) 22 Bom. 
489. 

а) (1751) Ambler 136. 

б) Nandi Singh v. Sita Ram (1889) 16 Cal. 

677, 16 I. A. 44. 
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126. The donor and donee may agree that on the 

happening of any specified event which 
suspended *or revoked.*** does not depend on the will of the donor 

a gift shall be suspended or revoked ; but 
a gift which the parties agree shall be revocable wholly 
or in part, at the mere will of the donor, is void wholly or 
in part, as the case may be. 

A gift may also be revoked in any of the cases (save 
want or failure of consideration) in which, if it were a 
contract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked. 

Nothing contained in this section shall be deemed to 
affect the rights of transferees for consideration without 
notice. 

Illustrations. 

(a) A gives a Held to B, reserving to himself, with B's assent, the right to 
take back the field in ease B and his descendants die before A. B dies without 
descendants in A’s lifetime. A may take back the field. 

(b) A gives a lakh of rupees to B, reserving to himself, with B’s assent, the 
right to take back at pleasure Rs. 10,000 out of the lakh. The gift holds good 
as to Rs. 90,000, but is void as to Rs. 10,000 which continue to belong to A. 

Analysis of the section. — The donor and donee may agree — 

(1) That on the hupponing of an event, 

(2) which does not dopond on the will of the donor. 

(3) a gift shall be suspended or revoked. 

But if they agree 

(1) That a gift shall be revocable, 

(2) wholly or in part, 

(3) at the mere will of the donor, 

the gift is void wholly or in part as the case may l>e. 

A gift is also revocable in cases whore, if it were a contract it might bo rescinded 
(save want or failuro of consideration). 

Exceptions : — 

(a) Save as aforesaid, a gift is irrevocable. 

(b) The section shall not prejudice the rights of transferees for value without 
notice. 

Revocation. — Tho distinction made in paragraph 1 is aptly illustrated by the 
two illustrations to the section. In both instances the donee assents to a revocation, 
save that where revocation is dependent on the pleasure of the donor, tho gift to 
that extent is void. This may bo compared with the provision of sections 31 and 32 
of the Act. Subject to two limitations, provisions for defeasance on the occurrence 
59 
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S. 126 of an uncertain event are legal and enforceable (c). Where a deed of gift is duly 
registered and executed, it is not suspended or made revocable on the happening 
of any specific event or in any of the cases (save want or failure of consideration) 
in which if it were a contraot,it might be rescinded as provided in section 126. 
It cannot be maintained that the property continued to form part of the estate 
of the donor ( d ). Attachment of a subsequent revocation to a completed deed 
of gift cannot have a valid effect (e). The Privy Council observed, assuming that 
such a condition could be afterwards imported, and that condition an immoral one, 
it would not invalidate the gift ; the condition would be void and the gift valid. 
Nor can it be revoked before its registration on the ground that the gift is not 
completed until the deed is registered (/). Possession though not necessary must 
not be lost sight of in determining whether the power of revocation for non-payment 
of debts, had been contemplated (gr). The right of revocation is personal to the 
donor. It is not transferable ( h ). But it may be exercised by his heirs on death (t) . 
The donee of a deed of gift executed a registered deed of even date agreeing not 
to make a gift or transfer, sell or mortgage the property without the knowledge, 
consent and permission of the donor and that if he did so, he would return the 
property to the donor. The two documents were treated as one transaction. Held 
further, that the case fell within the provisions of section 126 and that the agreement 
did not contravene the provisions of section 10, inasmuch as there was promise to 
the donor personally and it was only the donor in his lifetime who could revoke 
the gift O'). A gift voidable at the option of the donor can be avoided after his 
death by his heirs (fc). A completed gift oannot be revoked by a subsequent will (l). 
A deed of gift registered after the death of the donor against his wishes who had 
gifted away the property to another, is ineffective (m). As regards Hindu Law, 
the same rules apply (n). The rules of Mahomedan Law which give larger powers 
of revocation, are not abrogated by the Act. 

Other cases.— Besides those mentioned in paragraph 1, the section enaots that 
gifts are revocable in cases where rescission would be permitted if the transactions 
were contracts. Such cases are to be met with in the Contract Act (o). 

Limitations. — The two limitations placed on the rule in the section are : 

(1) In cases other than those mentioned above, a gift cannot be revoked (p), and 

(2) The right of transferees for value without notice should be safeguarded ( q ). 

Suspension. — The distinction as to revocation which is indicated by the sub- 
division of the first paragraph doos not seem to prevail as regards suspension, so 
that a gift could at the will of the donor be suspended wholly or in part. 

Conditional gifts. — A gift with a condition is valid where, if it were a conditional 
transfer under section 25 of the presont Act, it would be supported. Such condition 


i 


(e) Venkaiarama Aiyar v. Aiyasami Aiyar (1922) 
43 M. L. J. 340. 

Behari Lai v. Sindhubala (1918) 45 Cal. 434. 
e \ L. U cy Moss v. Mah Nyein Mat, A. I. R. (1933) 
Rang. 418(2); Ram Sarup v. Bela (1884) 
6 All. 313, 11 1. A. 44. 

if) V. S. Shrinivas Hedge v. S. Rama Hedge 
(1928) 52 Bom. 313. 

(e) Balbhadar Singh v. Lakshmi Bat, A. I. R. 
(1930) All. 669. 

ifi) Mst. Atisunnisa v. Siraj Hussain, A. I. R. 
(1934) All. 507. 

(,’) Baijnath'Singh v. Mt. Biraj Kuer (1923) 2 

(j) AfaVfo Hu v. Ma Chit May (1929) 7 Rang. 
306; Mukund Prasad v. Rajrup Sing* 


(1907) 4 A. L. J. 708. 

Ik) Ghumna v. Ramchandra Rao (1925) 47 All. 
619. 

(l) Rajaram v. Ganesh (1899) 23 Bom. 131. 

(m) Dost Svamam v. Deivanayagam (1915) 28 

M. L. J. 378 ; Ramamirtam v. G op ala (1896) 
19 Mad. 433. 

(n) Rajaram v. Ganesh (1899) 23 Bom. 131 ; 

Ganga Baksh v. Jagat Bahadur (1896) 23 
Cal. 15, 22 I. A. 153. 

(o) See sections 14 to 20, 23, 25 to 27 and 56. 
(P) Villers v. Beaumont (1682) 1 Vern. 100, 23 

E. R. 342. 

(<7) Venkaiarama Aiyarv. Aiyasami Aiyar (1922) 
43 M. L. J. 340. 
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may bo express (r) or implied (*). Where an engagement ring is given by a man Ss. 126*127 

to a woman, and the engagement is broken off, he is entitled to the return of the 

ring (/). It has boon seen that to a gift divesting the donor of all his interest in the 

property a condition cannot afterwards be attached (a). Whore consideration 

for tho transfer by way of gift was future illicit intercourse between donor and 

donee, the gift was held voidable ab initio (r). There is a distinction between 

immoral consideration for a gift and an immoral condition which is subsequently 

attached to a gift. In the former case the gift fails whilst in the latter case the 

gift takes effect, the condition being void («’). In the Madras case referred to, it 

was contended that the plaintiff being in pari delicto , could not set aside a voluntary 

gift. It was hold that a voluntary gift could not in such circumstances be set 

aside but when the transfer was intended for consideration, it could be impeached 

if tho consideration was immoral {x). The rule of construction in case of a deed 

is the same as in a will (?/). The fulfilment of the condition is necessary to entitle 

the donee to the gift (z). On failure of condition there i6 a resulting trust in favour 

of the donor. A subscription for tho sick and wounded in the Balkan War entitled 

the subscribers rateably to tho balance at the close of the war (a). But where 

there was a general charitablo intention for sick and wounded Welshmen, the Court 

applied the fund cy pres (b). Where, however, tho subsequent condition attached 

is repugnant or is os described in section 25 of the Act. the gift takes effect (c). 

Further, a recommendotory condition is not enforceable at law, the gift is absolute 
and the alienation valid (</). And where the donor mistakonly believed that the 
donee could perform his funeral rites, it did not render the gift invalid (e). 


127. Where a gift is in the form of a single transfer 

to the same person of several things of 
Onerous K ,ft. which one is, and the others are not, 

burdened by an obligation, the donee can take nothing by 
the gift unless he accepts it fully. 


Where a gift is in the form of two or more separate 
and independent transfers to the same person of several 
things, the donee is at liberty to accept one of them and 
refuse the others, although the former may be beneficial 
and the latter onerous. 


A donee not, competent to contract, and accept- 
ing property burdened by any obligation 
is not bound by his acceptance. But if 
after becoming competent to contract and 


Onerous gilt to dis 
qualified person. 


(r) Yates v. University College, London (1875) 

45 L. J.Ch. 137. 

(s) Jeffreys v. Luck (1922) 153 L. T. 139. 

( t ) Jacobs v. Davis (1917) 2 K. B. 532. 

(M) Ram Sarup v. Bala (1884) 6 All. 313, 11 
I. A. 44. 

(v) Ghumna v. Ram Chandra (1925) 23 A. L. J. 
376; Thasi Muihukannu v. Shunmugavelu 
(1905) 28 Mad. 413. 

(u») Ghumna v. Ram Chandra (1925) 23 A. L. J. 
370. 

(*) Thasi Muthu Kannu v. Shunmugavelu (1905) 


28 Mad. 413. 

(y) Re . Hewett, Eldridge v. lies (1918) 1 Ch. 458; 

see sec. 25 of the Act. 
x) ShcnsUme v. Brock (1887) 36 Ch. D. 541. 

a) British Red Cross Society v. Johnson (1914) 

2Ch. 419. 

b) Thomas v. Attorney -General (1921) 1 Ch. 655. 

c) See section 32 of the Act. 

d) Rukminibai v. Lamibai (1920) 44 Bom. 304. 

e) Abhachari v. Ramachendrayxa (1863) 1 M.H. 

C. R. 393. 
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Ss. 127-128 being aware of the obligation, he retains the property 

given, he becomes so bound. 

Illustrations. 

(a) A has shares in X, a prosperous joint-stock company, and also shares 
in Y, a joint-stock company in difficulties. Heavy calls are expected in respect 
of the shares in Y. A gives B all his shares in joint-stock companies. B refuses 
to accept the shares in Y. He cannot take the shares in X. 

(b) A having a lease for a term of years of a house at a rent which he and 
his representatives are bound to pay during the term, and which is more than the 
house can be let for, gives to B the lease, and also, as a separate and independent 
transaction, a sum of money. B refuses to accept the lease. He does not by his 
refusal forfeit the money. 

Rules of acceptance in case of an onerous gift are : — 

A. Where the transfer is single, the donee can take nothing unless he accepts 
the gift fully. 

B. Where the transfers are soparate and independent, the donee may accept 
one and reject the other. 

C. A disqualified donee is not bound by his acceptance but if he retains the 
property after becoming competent to contract he becomes so bound. 

A gift to children on condition they agreed to allow the father enjoyment of the 
usufx-uct until his death, is valid (/). For acceptance of an onerous gift, acceptance 
of the onerous condition also at the same time is not necessary, specially where the 
onerous condition is of a trifling character (< 7 ). 

Alternative and independent gifts.— Dealing with the will of a Hindu, the Privy 
Council has held that restrictions contrary to law imposed upon valid dispositions 
if separable from the latter, need not be held to invalidate them (ft). Repudiation 
by an infant cannot bo during minority so that if the infant dies a minor, the donor 
cannot claim against the minor’s representatives (t). 

Book debts. — Where secured, an immoveable property can be the subject of a 
valid gift. The definition of actionable claim added to seotion 3 and section 130 
doos not prevent a debt secured upon immoveable property from being transferred 
apart from the security (j). 

Third paragraph. It is difficult to understand how a donee not competent 
to contract can accept a gift burdened with an obligation in view of the words “ on 
behalf of the donee ” in section 122 . 


128. Subject to the provisions of section 127, where 

Universal doace. ^ ^ °° nSiiS } S ° f donor’s Whole pTO- 

perty, the donee is personally liable for 
all the debts due by and liabilities of the donor at the time 
of the gift to the extent of the property comprised therein. 

(f) M. Shin v. Ma Thin Kyi, A. I. R. (1934) 

Rang. 129. 

It) Sarba Mohan Baneriee v. Manmohan Baneriee 
(1933) 37 C. W. N. 149. 


(1933) 

(h) Raikishori v. Debendranalh (1888) 15 Cal. 


409, 15 I. A. 37. 

(0 Subramnia v. Sitka Lakshmi (1897) 20 Mad. 
147. 

U) Imperial Bank of India v. Bengal National 
Bank (1931) 35 C. W. N. 1034, 58 I. A. 323. 
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Savings. — The provisions of section 128 are subject to those of section 127. 
Where a gift is burdened with an obligation, the combined effect of these two 
sections is likely to raise a conflict which may be thus illustrated. A owes B 
Rs. 5,000/-, C Rs. 5,000/-, and D Rs. 5,000/-, and is possessed of property of the value 
of Rs. 10.000/-. Can A by a gift under section 127 burdening it with debts due 
to B and C deprive D when he has no other property of his own and defeat the 
provisions of section 128. It is submitted that such a gift would be impeachable 
under section 53. 

Amendment. — The section has been amended bv Act 20 of 1929 bv the insertion 
of the words “ and liabilities of.” The result has been to include obligations of 
the donor besides debts. 


The section. — The provisions of the section are analogous to those of section 132 
of the Act. If the intention of the Legislature in enacting the section be to prevent 
fraud on creditors, it is submitted the attempt has not been successful, for it is 
competent to a donor to retain a small fraction of hi 6 property and thus to circumvent 
its provisions. To constitute a universal donee, the gift must consist of “ the 
donor’s whole property.” If any portion is excluded from the operation of the 
gift or the endowment the creditor is not entitled to the benefit of the section (k), 
even though one of the properties forming the subject of gift be mortgaged but 
not foreclosed ( l ). The onus is on the plaintiff to shew that the transaction was 
one of gift (m). K. conveyed property to plaintiff who undertook to pay his debts. 
On K.’s death plaintiff sued for redemption of property mortgaged to defendant. 
Defendant claimed to tack a single contract debt to the mortgage debt. Defendant 
was the only unpaid creditor and the property was more than sufficient to pay 
the debt. Held deed did not create a trust for creditors, and due effect could not 
be given to the whole of the instrument unless construed as a conveyance to the 
plaintiff charged as between himself and K. with the payment of K.’s debts (n). 

Liabilities. — These would include obligations incurred by the donor as surety. 

Extent of liability. — A universal donee's liability is restricted to the value of 
the property, received by him under the gift, and not duly applied in discharge of 
debts (o). 

Universal donee. — A universal donee is one who obtains the entire property of 
the donor in spite of the fact that the donor holds some land for which he pays 
rent to the donee (p). A Hindu cannot moke a gift of umlivided property to his 
sons which would deprive the wife of maintenance. The wife is entitled to follow 
the property notwithstanding a release by her to the husband. Her right is merely 
inchoate to a partition which right she cannot assign ( 7 ). The section does not 
apply to a deed by a Mahomedan husband transferring absolute proprietary title 
in the immoveable property to his wife in part payment of her deferred dower (r). 

Reversioners. — Certain interests, which had devolved on the daughters, were 
relinquished by a family arrangement in favour of the reversioners by a deed, and 
the latter orally undertook to discharge the liabilities. They were held liable to 
disoharge them (a). 


( k ) Syam Dehart Mai v. Maha Prasad t A. I. R. 
(1930) All. 180; Anrudh Kumar v. Lachtni 
Chand (1928) 50 All. 818. 

(/) Drij Raj Kuar v. Ram Dayal (1932) 7 Luck. 

411. 

(wi) Anrudh Kumar v. Lachmi Chand (1928) 
50 All. 818. 

(h) Ragho Govind v. Dalvant Amrit (1883) 7 
Bom. 101. 


(o) Shahzad Singh v. Madan Gopal, A. 1. R. 
(1933) All. 146. 

(/>) Shahzad Singh v. Madan Gopal, A. 1. R. 
(1933) All. 146. 

(q) Sarbadabai v. Mahadeo (1881) 5 Bom. 99. 

(r) Ramcharan v. Mt. Abida Degum, A. I. R. 

(1927) Oudh 176. 

(s) Sudhamoyee v. Dhujendra A T ath, A. 1. R. 

(1937) Cal. 226. 
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129. Nothing in this chapter relates to gifts of 
. * ^ a & « i moveable property made in contemplation 

mortxs causa and Muham- - - x - * 


raadan Law. 


of death, or shall be deemed to affect any 
rule of Muhammadan Law 


Savings. — Chapter VII does not affect (a) donatio mortis causa and (b) any 
rule of Muhammadan Law. 

Amendment. — By Act 20 of 1929 the last words of the section “or save as 
provided by section 123 any rule of Hindu or Buddhist law ” were omitted. 

For an effective donatio mortis causa four essentials are necessary (t) : 

(1) the gift or donation must be in contemplation of death, 

(2) there must be delivery of the subject-matter to the donee, 

(3) the gift must revert to the donor on his recovery, 

(4) the subject-matter must be moveable. 

“ Lex situs.” — A donatio mortis causa made by a person of foreign domicile 
in England is regulated by the Law of England and not by the lex domicilii (u). 

Condition. — According to the English authorities, the validity of a donatio 
mortis causa is not affected by attaching a condition (v). There is no necessity 
for probate ( w ) or of the executor’s assent (x). 

Various instruments. — A promissory note (y), a cheque (z), stock certificate (o), 
are not good donationes mortis causa. Delivery of mortgage deeds does not cancel 
the debt but a delivery of the deeds and a bond has been considered a valid donatio 
mortis causa (b). 


Mahomedan Law. — The provisions of this chapter do not apply to Mahomedan 
gifts (c). 


Section 123 requires registration. Section 129 exempts rules of Mahomedan 
Law. By section 1 the local Government of Lower Burma may by notification 
extend “ the Act or any part of it ” to Lower Burma. In 1904 various sections, 
including 123 but not 129, were extended to the Pegu District. The rule of posses- 
sion to validate a gift in Mahomedan Law is well established and that rule is 
preserved by section 129. In 1914 a Mahomedan conveyed immoveable property 
in the Pegu District to his wife by a registered deed. He effected mutation in her 
name but continued to manage. Held local Government was not authorized by 
section 1 to extend section 123 apart from section 129, and the above rule of 
Mahomedan Law applied to Pegu, that the acts of the husband were on behalf of 
the wife, that there had been delivery of possession, and the gift was valid ( d ). 


I) Cain v. Moon (1896) 2 Q. B. 283. 
u) Re. Korvine's trust, Levashoff v. Block (1921) 
1 Ch. 343. 

(v) Hills v. Hills (1841) 8 M. & W. 401, 151 
E. R. 1095; Blormt v. Bunotv (1792) 4 
Bro. C. C. 72, 29 E. R. 784. 

(u 1 ) Tate V. Hilbert (1793) 2 Ves. Ill, 30 E. R. 
548. 

(x) Hill v. Chapman (1789) 2 Bro. C. C. 612, 

29 E. R. 337. 

(y) Tate v. Hilbert (1793) 2 Vcs. Ill, 30 E. R, 

548; Hollidav v. Atkinson (1820) 5 B. & 
C. 501, 108 E. R. 187. 

(i) Heivitt v. Kayi (1868) 6 Eq. 198; Auston v. 


Mead (1880) 43 L. T. 117; Tate v. Hilbert 
(1793) 2 Vcs. Ill, 30 E. R. 548. 
o) Moore v. Moore (1874) 18 Eq. 474. 
b) Duffield v. Eleves (1827) 1 Bli. N. S. 497, 
4 E. R. 959. 

(c) Bishun Prasad Sheoratan v. Mahomed Nayin 

(1933) 14 Pat. L. T. 599; Musa Miya v. 
Kadar Bux (1928) 52 Bom. 316, 55 I. A. 
109. 

(d) Ma Mi v. Hollander Ammal (1927) 5 Rang. 

7P.C.; Amina Bi Bi v. Khatija Bi Bi 
(1864) 1 Bom. H. C. 157; Etnnabai v. 
Hajirabai (188) 13 Bom. 352. 
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There is no provision under section 129 for the proposition that a Mahomedan 1 29 

donee is not governed by the provisions of section 128 (e). 

Non- applicability.— The rules in Chapter VII do not apply to the following 
cases : — 

(1) Mahomedan Law. 

(2) Easements. 

(3) Partitions. 

(4) Joint deposits by husband and wife. 

(5) Bonus or gratuity payable to a railway servant. 

(6) Future or non-existing properties. 

(7) Where the donor reserves a power of revocation. 

(8) Moveables forming the subject of a donatio mortis causa. 

(9) Where the property is not specified. 

(10) Possession withheld by donor. 


(«) Husain v. Ram Sidk, A. I. R. (1930) Oudh 26S. 



CHAPTER Vin. 

Of Transfers of Actionable Claims. 

130. (1) The transfer of an actionable claim whether 

with or without consideration shall be effected 
claim. nsfer * actionab,e only by the execution of an instrument 

in writing signed by the transferor or his 
duly authorized agent, .... shall be 
complete and effectual upon the execution of such instru- 
ment, and thereupon all the rights and remedies of the 
transferor, whether by way of damages or otherwise, shall 
vest in the transferee, whether such notice of the transfer 
as is hereinafter provided be given or not : 

Provided that every dealing with the debt or other 
actionable claim by the debtor or other person from or 
against whom the transferor would, but for such instrument 
of transfer as aforesaid, have been entitled to recover or 
enforce such debt or other actionable claim, shall (save 
where the debtor or other person is a party to the transfer 
or has received express notice thereof as hereinafter pro- 
vided) be valid as against such transfer. 

(2) The transferee of an actionable claim may, upon 
the execution of such instrument of transfer as aforesaid, 
sue or institute proceedings for the same in his own name 
without obtaining the transferor’s consent to such suit or 
proceedings, and without making him a party thereto. 

Exception , — Nothing in this section applies to the 
transfer of a marine or fire policy of insurance. 

Illustrations. 

(i) A owes money to B, who transfers the debt to C. B then demands the 
debt from A, who, not having received notice "of the transfer, as prescribed in 
section 131, pays B. The payment is valid, and C cannot sue A for the debt. 

(ii) A effects a policy on his own life with an insurance company and assigns 
it to a bank for semiring the payment of an existing or future debt. If A dies 
the bank is entitled to receive the amount of the policy and to sue on it without 
the concurrence of A’s executor, subject to the proviso in sub-seotion (1) of seotion 
130 and to the provisions of section 132. 

Chapter VIII.— This ohapter was by the Transfer of Property Aot, 1900 (2 of 
1900) substituted for the original Chapter VIII. 
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SEC. 130.] TRANSFER OF ACTIONABLE CLAIM. 

Original Chapter VIII. — Prior to its amendment by Act 2 of 1900 it was as |3Q 

follows : — 

130. A claim which the Civil Courts recognize as affording ground for relief 
ie actionable whether a suit for its enforcement is or is not actually pending or 
likely to become necessary. 

131. No transfer of any debt or beneficial interest in moveable property shall 
have any operation against the debtor or against the person in whom the property 
is vested, imtil express notice of the transfer is given to him. unless he is a party 
to or otherwise aware of such transfer, and every dealing by such debtor or person, 
not being a party to or otherwise aware of, and not having received express notice 
of, a transfer with the debt or property, shall be void ns against such transfer. 

Illustration. 

A owes monev to B, who transfers the debt to C. B then demands the debt 
from A, who, having no notice of the transfer, pays B. The payment is not valid, 
and C cannot sue A for the debt. 

132. Every such notice must be in writing signed by the person making 
the transfer, or by his agent duly authorized in this behalf. 

133. On receiving such notice, the debtor or person in whom the property 
is vested shall give effect to the transfer unless the debtor resides, or the property 
is situate, in a foreign country and the title of the person in whose favour the 
transfer is made is not complete according to the law of such country. 

134. Where the transferor of a-debt warrants the solvency of the debtor, 
the warranty, in the absence of a contract to the contrary, applies only to his 
solvency at the time of the transfer, and is limited, where the transfer is made for 
consideration, to the amount or value of such consideration. 

135. Where an actionable claim is sold, he against whom it is made is wholly 
discharged by paying to the buyer the price and incidental expenses of the sale 
with interest on the price from the day that the buyer paid it. 

Nothing in the former part of the section applies : 

(a) Where the sale is made to the co-heirs to, or co-proprietor of, the claim 
sold ; 

(b) where it is made to a creditor in payment of what is due to him ; 

(c) where it is made to the possessor of a property subject to the actionable 
claim ; 

(d) where the judgment of a competent Court has been delivered affirming 
the claim, or where the claim has been made clear by evidence and is ready 
for judgment. 

136. No Judge, pleader, muktear, clerk, bailiff or other officer connected 
with Courts of Justice can buy any actionable claim, falling under the jurisdiction 
of the Court in which he exercises his functions. 

137. The person to whom a debt or charge is transferred, shall take it subject 
to all the liabilities to which the transferor was subject in respect thereof at the 
date of the transfer. 

Illustration. 

A debenture is issued in fraud of a public company to A. A sells and transfers 
the debenture to B, who has no notice of fraud. The debenture is invalid in the 
hands of B. 
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138. When a debt is transferred for the purpose of securing an existing or 
future debt, the debt so transferred, if recovered by either the transferor or trans- 
feree, is applicable, first, in payment of the costs of such recovery ; secondly, in 
or towards satisfaction of the amount for the time being secured by the transfer 
and the residue, if any, belongs to the transferor. 

139. Nothing in this chapter applies to negotiable instruments. 

Analysis of present section 130. — The transfer of an actionable claim : 

1. Shall be effected only 

(a) by the execution of an instrument in writing, 

(b) signed by the transferor or his duly authorized agent. 

2. Shall be complete and effectual 

(a) upon the execution of such instrument and 

3. Thereupon the rights and remedies of the transferor 

(i) whether by \tay of damages or otherwise 

(a) shall vest in the transferee, 

(b) whether notice of transfer be given or not. 

Provided 


(a) that every dealing with the debt or other actionable claim 

(b) by the debtor or other person from or against whom the transferor would 
but for such instrument of transfer as aforesaid have been entitled to 
recover or enforce such debt or other actionable olaim (save when he is 
a party to the transfer or has received express notice thereof) 

(c) be valid as against such transfer. 

Proceedings. — 

(1) The transferee may sue 

(2) in his own name 

(3) without the transferor’s consent and without making him a party thereto. 

Excepted policies. — Fire and marine policies are excluded from the operation 
of the section. 


Changes In the section.— By the Amending Act, 20 of 1929, the words “ whether 
with or without consideration ” have been added and the words “ and notwith- 
standing anything contained in section 123 ” occurring after the word “ agent ” 
have been omitted, as they lent themselves in a Bombay case to the contention 
that a gift of an actionable claim by a Mahomedan was exempted from the operation 
of the present rule which required writing, it not being the intention of the 
Legislature that suoh transactions by Mahomedans should escape the consequenoes 
of this chapter. 


Section not exhaustive. — Section 130 could not be said to exhaust all other 
ways and means by whioh the interest of one person may be transferred to another (/). 
The application of the definition in section 5 of the “ transfer of property ” to 
the present seotion has been doubted (g). 

Form of assignment. — The composite parts of an assignment, besides the date 
and parties, are (1) reoital of the bond, (2) the amount due thereunder, (3) the 
agreement to assign debt and interest, (4) the operative part, in consideration of 



Mulibai v. Shewaram Menghraj, A. I. R. 
(1926) Sind 78. 


( g ) Bhopatrao v. Shri Ramchandra, A. I. R. 
(1926) Nag. 469. 
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the sum paid by the assignee, the assignor assigns the bond with the principal 
sum and interest due and thenceforth to become due and the full benefit and 
advantage of the premises, (5) halendum to the assignee absolutely, (6) a covenant 
that the debt is owing and in full force and valid, (7) the witnessing clause, and 
(8) signature of the assignor (//). It should be stamped unless executed by the 
Official Assignee. It does not require to be attested or registered under section 109 
of the Indian Companies Act. No assignment is necessary of the interest of a 
co-sharer in actionable claim when retiring from the joint Mitakshara family 
business, and his legal representative is not a necessary party to a suit based on 
such actionable claim (i). 

Effect of transfer. — On a completed transfer the rights and remedies of the 
transferor, whether by way of damages or otherwise, vest in the transferee. 

Transfer when complete.— On the assignment being executed by the transferor 
the transfer is complete. Transfer, whether outright or by way of security, is 
governed by this section O'). The mere delivery of a document of title does not 
constitute a transfer of the light to immoveable property ( k ). 

proviso. This protects the debtor, by enacting that unless the debtor was a 

party to the transfer or hod received express notice thereof, any dealing by him 
with the debt shall not prejudicially affect such dealing. Should the debtor in 
ignorance pay the debt to the assignor the latter would be liable to the assignee, 
both on a failure of .consideration and os having defeated his own assignment. 
Where a vendor in spite of the sale realizes a debt the purchaser must be allowed 
credit (/). It is enacted for the benefit of the debtor and has nothing to do with 
the title of the transferee or with priority of claims (»»). 

Transferee’s remedies.— The right to adopt proceedings upon execution of the 
assignment are vested in the transferee (n). The suit to enforce his rights may be 
in his own name and without making the transferor a party. The transferor may 
maintain an action for the benefit of the transferee (o). If the assignment is void 
a suit by the assignee would fall within the provisions of Order 1, rule 10 of the 
Civil Procedure Code and the mistake could be rectified by the name of the assignor 

being substituted (p). 

Life policy. — This may be assigned by endorsement or separate deed (<?). It 
has been admitted that right to moneys due under a policy is an actionable 
claim (r). The definition of actionable claim includes the transfer of an ordinary 
as well as an endowment policy which is conditional on the assignee surviving the 

assured (#). 

Marine or fire policy.— These policies are excepted from the rule enunciated 
in the section for the assignments of which a different rule prevails (t). The usual 
form adopted is by endorsement on the back of the policy os follows :-I hereby 

Mad. 297 ; Arunachalam \. M adasxcami 
(1920) 27 M.L. T. 269. 

(o) Chandrasekaralingam v.Nagabliushanani ( 1937) 
53 M. L. J. 342. 

(b) Sttla Bakhsh v. Mahab i> Prasad (19371 12 
Luck 150. 

(q) Shamdas v. Savilribai, A. I. R. (1937) Sind 
181. 

(r) Mulraj Khalau v. Vishwanath (1913)37 Bom. 
198 ; see. Dinbai v. Bamansha (1934) 58 
Bom. 518. 

(j) Shamdas v. Savilribai, A. !. R. (1937) Sind 
181. 

(<) See sec. 135. 


( h ) Encyclopaedia of Forms, 1st Ed., Vol. 3, 
p. 541. 

(f) Briimohan v. Mahabeer (1936) 63 Cal. 194 ; 
Palani Animal v. Mulhtnenkalaehala (1924) 
48 Mad. 254. 

(j) S. R. A. S. Sidambaram v. D. R. Moganlal 

Bros. (1929) 7 Rang. 305. 

(k) Khetlra Mohan Das v. Bistcanalh Bera (1924) 

51 Cal. 972. 

(l) Ram Das v. Dwarka Das, A. I. R- (1930) All. 

875. 

(m) Subramania Iyer v. Ramasubha Iyer, A. 1. R. 

(1935) Mad. 1003. 

(h) Muthukrishna v. Veeraraghat-a (1915) 38 


S. 130 
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S. 130 assign my right, title and interest in the within policy to A.B. for valuable con- 
sideration. The endorsement should be dated and signed. Attestation is not neces- 
sary though in practice it is attested. No stamp is required. 

Transfers by operation of law. — These are excepted by section 2, clause (d) of 
the Act. For commentaries, reference may be made thereto. 


Indian Companies Act. — In dealing with assignments of a company’s assets care 
must be taken to comply with the provisions of section 109, otherwise it would 
be void against the liquidator and any creditor of the company ( u ). 


“ Havala ” transaction. — Closely analogous, though entirely different from 
transactions forming the subject of this chapter, are what are known in India as 
hav'ila transactions. M. was indebted to L. S. & Co. to the extent of Rs. 10,400, 
to J. J. to the extent of Rs. 3,491, and to G. & Co. to the extent of Rs. 27,500. 
G. & Co. also held with them 212 bales of cotton belonging to M. as security. By 
an arrangement to which all of them were parties, the bales of cotton were transferred 
to J.J. who in turn took over the liability to all the creditors. In a suit by 
L. S. & Co. against M. and J.J., held, that the transaction was in fact a “novation” 
and not the transfer of an actionable claim, that no writing was necessary to 
evidence the transaction and that the beneficial interest in the bales passed to 
J.J. and the other creditors of M. had no right over the same (v). These transactions 
are usually effected by entries in the books of accounts which though expressed 
in the past tense, operate as a present transfer within section 130 which does not 
require the transfer to be in any particular form ( w ). 

Deity. — An actionable claim dedicated to a deity is not subject to this rule (x). 


Gifts. — Gifts of actionable claims such as book debts are governed by section 130 
and section 123 ( y ). An actionable claim may be transferred without consideration, 
as the section expressly states, but in those cases the formalities of Chapter VII 
cannot be overlooked. It may be here observed that the special rules of 
Mahomedan Law as to gifts are saved from the operation of Chapter VII only. 


Mortgage debt and charge. — The present section has no application to the 
assignment of a mortgage debt (z). A debt is, however, distinct from the security. 
It exists as moveable property and can be transferred without the security (a). 
The definition of “ actionable claim ” added to section 3 of the Transfer of Property 
Act, 1882, by Aot V of 1900, and section 130 with the subsequent sections thereby 
substituted for the corresponding sections of the Act of 1882 do not prevent a debt 
secured upon immoveable property from being transferred apart from the security ; 
the disability was not expressed, was inconsistent with section 6 and would give rise 
to anomalies (6). Arrears of annuity charged on immoveable property but not 
secured by a mortgage is an actionable claim and the debt together with the 
security may be transferred, as in section 130 provided (c). A charge or lien on 


(u) Ramjit Ray v. D. A. David (1935) 62 Cal. 1. 

Sanderson & Co. v. Clark (1913) 29 T. L. R. 
579. 

(v) Jivraj Joharmal v. I.alc hand Shreekison & 

Co. (1932) 56 Bom. 462. 

(w) Jivra) Joharmal v. Lalchand Shreekison & 

Co. (1932) 56 Bom. 462. 

(*) Bhopatrao v. Shri Ramchandra Sansthan Kund 
Sarjapur By Punch Khushal, A. I. R. 
(1926) Nag. 469. 

(y) Perumal Ammal v. Perumal Nayaker (1921) 
44 Mad. 196. 

(*) Official Assignee v. Fakirji Cowasji, A. I. R. 


(1930) Sind 77 ; Mulumedi J agannadhiah 
v. Narasimhan Setiy, A. I. R. (1928) Mad. 
1133. 

(а) The Imperial Bank of India v. The Bengal 

National Bank, Limited (1931) 59 Cal. 377, 
. 58 1. A. 323. 

(б) Imperial Bank of India v. Bengal National 

Bank Ltd., (1932) 59 Cal. 377, 58 I. A. 323 
(1931) 58 Cal. 136 reversed; Gopinatk v. 
Mst. Bekali, A. I. R. (1935) All. 837. 

(c) Rai Satindra Nath v. Rai Jalindra Nath 
(1935) 39 C. W. N. 1191 P. C. 
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an actionable claim can only bo created by a written assignment under the provisions 
of section 130 (</). 


131 . Every notice of transfer of an actionable claim 
Notice to be in writing shall be in writing, signed by the transferor 
5igned - or his agent duly authorized in this behalf, 

or, in case the transferor refuses to sign, by the transferee 
or his agent, and shall state the name and address of the 
transferee. 


Amendment?. — See original Chapter V1JI, ante. 

Notice of transfer : — 

1. Shall be in writing. 

2. Signed 

(a) by the transferor or his agent duly authorized in this behalf, or 

(b) by the transferee or his agent where the transferor refuses to sign. 

3. Shall state the name and address of the transferee. 


Contents of notice. — The notice must be in writing, signed by the party giving 
it. It is usual to state in a notice the fact of assignment, the date thereof, the 
consideration, the name and address of the transferee and a warning that the debtor 
would be held liable by dealing with the debt or claim in any maimer other than 
as stated in the notice. It need not be free from any condition or qualification (e). 
A notice which did not specify the address of the transferee was held insufficient (/). 
Section 130 mentions the cases when notice may be dispensed with. It has been 
said that an individual litigant may waive the positive provisions of a statute but 
not if it be enacted from reasons of public policy. The provisions of section 131 
fall within the latter category (y). 


Dearie v. Hall (/*)• — The rule laid down in this case anti followed in subsequent 
cases (i), was that where there were series of assignments the maxim “ qui prior 
e#t tempore potior est jure ” applied and the assignee giving the first notice was 
entitled to priority though his assignment be of o posterior date. The rule in 
Dearie v. Hull (j) is not law in tliis country, as section 130 renders the assignment 
complete on due execution irrespective of notice. 

Necessity for notice. — The Act docs not render un assignment of un actionable 
olaim ineffective for want of notice. In fact, section 130 dispenses with notice 
whore the dobtor is a party to the transfer. It is mainly intended for the protection 
of the transferee against a prejudicial doaling therewith by the debtor. 


To whom notice should be given. — The section is silent but the proviso to 
section 130 speaks of notice to the debtor. Until he receives notice his dealings 
with the original debtor are protected. It need not be free from any condition or 


qualification ( k ). 


W) S. R. A. S. Sidambaram Hadar v. Mohau 
. Lai Brothers (1929) 7 Rang. 365. 

(<) Gopalakrishna v. Gopalakrishna (1910) 33 
Mad. 123 ; William Brandits, Son & Co. 
v. Dunlop Rubber Co. (1905) A. C. 454. 

(/) Sadasook Ramprolap v. Hoare Miller (1923) 
27 C. W. N. 733 ; Hunsraj v. Hathoo (1907) 
9 Bom. L. R. 838. 

If) Sadasook Ramprolap v. Hoare Miller & Co. 
(1923) 27 C. \Y. N. 733. 


(A) (1828) 3 Russ. I, 38 E. R. 475. 

(i) Ipswich Permanent Money Club v. Arthy 
(1920) 2 Ch. 257 ; Lloyds Bank v. Cavendish 
(1903) 1 K. B. 151 ; Montefiore v. Guedalla 
(1903) 2 Ch. 26; Green v. Stephens (1895) 
2 Ch. 148. 

(» (1828) 3 Russ. 1, 38 E. R. 475. 

(A) Gopalakrishna v. Gopalakrishna (1910) 33 
Mad. 123. 


S. 131 
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Ss. 131-132 Service of notice.— The notice may be delivered by or on behalf of either the 

transferor or the transferee. It must be served on the debtor or other person from 
whom the transferor but for such transfer would have been entitled to recover or 
enforce such debt or actionable claim. 

Fund in Court.— On assignment of such a fund the assignee should obtain a 
stop order ( l ) or prohibitive order (m). 


132. The transferee of an actionable claim shall take 

it subject to all the liabilities and equities 
ofSi^ir sfcrec to which the transferor was subject in 

respect thereof at the date of the transfer. 


Illustrations. 

(i) A transfers to C a debt due to him by B, A being then indebted to B. 
C sues B for the debt due by B to A. In such suit B is entitled to set-off the debt 
due by A to him, although C was unaware of it at the date of suoh transfer. 

(ii) A executed a bond in favour of B under circumstances entitling the 
former to have it delivered up and cancelled. B assigns the bond to C for value 
and without notice of such circumstances. C cannot enforce the bond against A. 

Amendments. — Sec original Chapter VIII, ante. 


Liabilities and equIties.-Section 130 deals with the rights and remedies of the 

transferee, the present section with the liabilities and equities to which the transferor 

was subject at the date of the transfer. The transferee of a chose in action stands 

in no better position than the transferor („). The rule does not apply to a chose 

m action assignable at law (o). Where the transfer is vitiated by the imposition 

of a fraud the rule would not apply (p). A 8e t.off was not allowed in a suit for 

arrears of profits assigned in a conveyance of a village share, as a right to such 

profits was not an actionable claim but a benefit arising out of land (»). The rule 

extends to an assignee who has purchased at a Court sale (r). A transferee from 

a Mahomedan widow in possession of property in lieu of her dower debt takes the 
security subject to the state of account (s). 


Illustration.— Of the illustrative cases appended, the first deals with the case 
of a transferee taking subject to liabilities. Order 8, rule 6 of the Code of Civil 
Procedure, 1908, deals with the subject of set-off. Although the section does not 
state so, it follows from the provisions of seotion 130 and Order 8 rule 6 that 
the claim to a set-off must be of an ascertained sum of money legally recoverable. 
The second deals with the case of a transferee taking subject to equities similar 
to that provided in section 49 of the Code of Civil Procedure. The present 


ffl 

(? 

Iw 


Mutual Life Assurance Society v. Langley 
(1886) 32 Ch. D. 460. 

Code of Civil Procedure, 1908, 0.21, r. 46. 
Partridge v. Rhodesia Goldfields Lyd. (1910) 
1 Ch. 239 ; Roll v. White (1882) 31 Bcav. 
520, 54 E. R. 1240. 

Taylor v. Blakelock (1886) 32 Ch. D. 560. 
Ashwin v. Burton (1862) 32 L. J. Ch. 196; 
see, however, Illustration (II) to the section. 


(?) 


(') 


(*) 


K ™ al N*rayan v. Shyamlal, A. I. R. (1936) 
Nag. 217 ; Reeves v. Pope (1914) 2 k. B. 

Ram Bhaj v. Ram Das (1922) 3 Lah. 414; 

maoZc V * Subraman i*m (1906) 30 
maa. 4g5« 

Mt. Bibi Mahbulunnissa v. Ml. Bibi Umtun- 
ntssa (1922) 2 Pat. 84. 
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secs. 131-134.] 


illustrations, taken from the English cases, are in substitution 
illustrations winch were open to criticism. 


of the former Ss. | 3 2- 134 


133. Where the transferor of a debt warrants the 

w™,„ y o, Ml , mcy f; jlv T- V of tbe debtor, the warranty i„ 
of debtor the absence of a contract to the contrary, 

nf t f applies only to his solvency at the time 

of the tiansfer, and is limited, where the transfer is made 

for consideration, to the amount or value of such considera- 
tion. 


Indemnity.— On an assignment of a debt a transferee is entitled to a two-fold 
indemnity from the transferor. First, that the debtor is solvent at the date of 
the transfer, and, secondly, that he will well and truly discharge the debt to the 
extent of the consideration paid. When a creditor purports to create a lien or 
charge on the debt due to him in favour of another, the words “lien ” or “ charge ” 
have no meaning except as giving the latter a right to recover the debt from the 
debtor. The transaction is in reality one whereby the owner of what, in English 
Law, is called a chose in action, transfers it to another {/). 

134. Where a debt is transferred for the purpose of 
Mortgaged debt. securing an existing or future debt, the 

debt so transferred, if received by the 
transferor or recovered by the transferee, is applicable, 
first, in payment of the costs of such recovery ; secondly, 
m or towards satisfaction of the amount for the time being 
secured by the transfer ; and the residue, if any, belongs tl 
the transferor or other person entitled to receive the same. 

Amendments.— See original Chapter VIII, ante . 

Mortgaged debt.— The section refers to the distribution of the proceeds of a 

debt transferred for securing an existing or future debt. The word “ mortgage ” 

has been used in the Act where immoveable property has been transferred as 

security. A mortgage debt has been said to exist as moveable property and can 

be transferred without the security (u). Such a transaction, it is submitted, would 
be a charge. 

The residue. According to section 134, the assignment is not absolute, but by 
way of security only and, therefore, the surplus belongs to the transferor, who is 
the debtor of the transferee. Being moveable property, no deed of reassignment 
is necessary, nor is it necessary to execute a release of the charge. A similar 
provision is enacted in section 69, sub-section 4. There is a contradiction between 
the provisions of section 130 and section 134. The words “ residue belongs to 
the transferor ” should have been that the residue, if any, shall bo transferred by 

{t) V - Sirdar Ali Kha " (,909 M <“> Bank of hut^a v. Bengal National 

! Hank, Ltd. (1931) 59 Cal. 377 , 58 I. A. 323. 



944 


THE TRANSFER OF PROPERTY ACT. [CHAP. VIII. 


Ss. 134-136 the original transferee to the original transferor (v). The rule applies to an 

assignment by way of security of a book debt of a company (w). Under the same 
rule, it was held that debentures, though not registered, would, nevertheless, 
include debts secured upon immoveable property, so as to entitle the lender to 
the benefit of all sums received in reduction of the debts, whether from the realisation 
of the security or otherwise (x). But an assignment of a company not registered 
as required by section 109, Indian Companies Act, is inoperative and of no effect 
against the liquidator and creditors of the company (y). In disposing of the claim 
of rival creditors to a policy of life insurance, one of whom relied on a deposit 
without writing, and the other on an assignment in writing, the Privy Council held 
that the title of the latter was absolute ( z ). A mortgage debt can be validly 
transferred only in accordance with section 54 of the Transfer of Property Act. 
Section 134 has no application (a). 


135. Every assignee, by endorsement or other writ- 

Assignmcn. oi ri e bu a P olic y of marine insurance or of 

"„t r y JSSmS. fir,; a Pokey of insurance against fire, in whom 

the property in the subject insured slialJ 
be absolutely vested at the date of the assignment, shall 
have transferred and vested in him all rights of suit as if 

the contract contained in the policy had been made with 
himself. . 


The section. The section was added to this chapter by Act 2 of 1900, by 
re-enacting the repealed provisions of the Policies of Insurance (Marine and Fire) 
Assignment Act, 1866, the only amendment being the substitution of the word 
“ other writing ” in place of the word “ otherwise.” 

Policies.— Marine and fire policies are exempted from the provisions of 
section 130. Their assignment is merely by endorsement and delivery of the 
policies to the assignees, in whom the property covered by insurance i vested 
On a carriage of goods by sea it is one of the shipping documents under a c.i.f! 
contract. See commentaries on section 49 of the Act. 

Endorsement.— The usual endorsement on a policy is—” I transfer all my 

right, title, interest, claim and demand in the within policy to X.Y.Z., his heirs 

executors, administrators and assigns for valuable consideration.” Then follow 

the date, place of execution and signature of the assignor. It is usual to give 

notice of the transfer to the insurance company which is generally effected by 

sending the policy for registration in the company’s books in the name of the 
endorsee. 

136. No Judge, legal practitioner or officer connected 

Incapacity of officers with any Court of Justice shall buy or 
of Justice. with courts traffic in, or stipulate for, or agree to 

receive any share of, or interest in, any 
actionable claim, and no Court of Justice shall enforce, 


(t>) Ranjil Roy Singh v. D. A. David (1934) 38 
C. W. N. 1190. 

(o>) Ranjit Roy Singh v. D. A. David (1934) 38 
C. W. N. 1190; Sanderson & Co. v. Clarke 
(1913) 29 T. L. R. 579. 

(x) Imperial Hank of India v. Bengal National 
tank (1931) 56 Cal. 377, 58 1 A.323 


(y) 

to 

(«) 


vr' David 0nd 0thm (1M4) 

do W. N. 1190. 

Mulraj Khatau v. Vishwanath Prabhuram 
Jakfya (19 13) 37 Bom. 198, 40 I. A. 24. 
Official Receiver, Tnchinopoly v. Lakshman 
Atyar (1921) 41 M. L. J. 453. 
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at his instance or at the instance of any person claiming 

by or through him, any actionable claim, so dealt with bv 
him as aforesaid. J 


The action.— The section prohibits the persons named from dealing in 

actionable claims. It ,s enacted to save from the crushing influence of those 

connected with Courts of Justice, litigants , chose affairs get into their hands (6). 

The section is controlled by section 137 and also by section 2 (d) of the 4et It 

saves a purchase by a pleader in execution of a decree (e) ; a t ransfer of a decree 
to a pleader is not- invalid (</). 

Amendment.— Tins section, which was originally section 140, was amended 

byActLol 1000 As a result of the amendment, the prohibition which was originally 

restricted to the Court in winch he exercises his functions” has been made 
absolute. The result of the amendment is to render obsolete the undemoted 

C&865* (c). 

Judge. 1 he term is defined in the undemoted Acts(/). 

Legal practitioner.— Defined by section 3 of the Legal Practitioners Act XVIII 
oi 1870. 


Court of Justice.— Defined by section 20 of the Indian Penal Code. 

Assignments of actionable claims.— An assignment in favour of a Special 
Magistrate and an Honorary Assistant Collector is void (<j). The right to recover 
arrears of rent is an actionable claim and, therefore, a transfer of such claim by 
a Magistrate to a mukhtur is barred by section 130 (/<). If the assignee be a legal 
practitioner, lie would bo precluded from enforcing his right (t). A transfer of an 
unpaid dower debt to a legal practitioner is void (j). A pleader is guilty of mis- 
conduct under section 13 of the Legal Practitioners Act. if he purchases an 
actionable claim prohibited by section 136. It is gross misconduct if the purchase 
be speculative, just when the claim is ripe for judgment (*•) ; nor can he retain 
property purchased by him in the name of his clerk ( l ). 

The Punjab. — Section 136 is not in force in the Punjab (m). 

Traffic In.— This phrase means dealing in or trading. It may in certain 

circumstances include the transaction of sale. It connotes something more than 

a sale (n). The word “ traffics ” occurs in sections 371 and 48<)B of the Indian 
Penal Code. 


Death of one of the assignors.— On the death of one of the assignors of a bond 

m favour of a person prohibited from being an assignee under this section, the 

other, who becomes the sole owner of the bond, has a right to maintain a suit on 
the basis of it (o). 


S 


Kerakoose y. Serle (1846) 3 M. I. A. 329, ; 

jwlittrTns: v - B 

(<*) OovinJarajulu v. Ranga Rao (1921) 40 
. L - J- 124. 

* v. Subramanya (1888) 11 M 

r? : . bngaracharlu v. Sivabai (1888) 
Mad. 498. 

t L ndian Penal Code. 1860; see. 
r*3 al Petitioners Act, 1879; sec. 2 
°f Clv 6 Procedure. 1908. 

' ,5o * v - Mahabir Prasad (1937) 12 Lu 

5 4 W Pa < t°43 Wi SiUgh V ' GoUri Prasad 09 


(/) 

(r) 

•(/<) 


60 


(0 Mhupati Mohan Das v. Phanindra Chandra 
Chakravariy, A. I. R. (1935) Cal. 756. 

(7) Amir Hasan v. Mahomed Xatir (1932) 54 
All. 499. 

(*) Musst Reddi v. Venkata AW (1914) 37 Mad. 
238; see Subbarayudu v. Kotayya (1892) 
15 Mad. 389. ' 

(/) Aghore Hath Chuckerbutty v. Ram Churn 
Chuckerbutly (1896) 23 Cal. 805. 

M Akhtar Beg v. Haq Nawaz, A. 1. R. (1924) 
Lah. 709. 

(n) Hirday Xarain v. Jugal Prasad, A. I. R 

(1927) Pat. 2. 

(o) Sitla Bakhsh v. Mahabir Prasad (1937) 12 

Luck. 150. 


S. 136 
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S. 137 


1 37. Nothing in the foregoing sections of this chapter 

applies to stocks, shares or debentures, 
instrument^ et ” egotiab,e or to instruments which are for the time 

being by law or custom, negotiable, or to 
any mercantile document of title to goods. 


Explanation . — The expression “ mercantile document 
of title to goods ” includes a bill of lading, dock-warrant, 
warehouse-keeper’s certificate, railway receipt, warrant 
or order for the delivery of goods, and any other docu- 
ment used in the ordinary course of business as proof 
of the possession or control of goods, or authorizing or 
purporting to authorize, either by endorsement or° by 
delivery, the possessor of the document to transfer or 
receive goods thereby represented. 


Savings.— Instruments enumerated in section 137 are exempted from the 

operation of Chapter VIII. Section 130 includes negotiable instruments transferred 

by means of written instruments. Section 137 merely excludes negotiable 

instruments from the operation of section 130. There is nothing in section 137 

which prohibits the transfer of negotiable instruments by means of separate written 
instruments (p). 


Explanation.— This is repeated in section 2 (4) of the Indian Sale of Goods 
Act, 1930, without the word “ mercantile,” which has been dropped. 


Negotiable instruments. — Transfers of these are governed by Chapter IV of 
the Negotiable Instruments Act and the present section saves' them from the 
operation of the rules in Chapter VIII but the saving does not preclude parties 
having recourse to these rules in the case of negotiable instruments. It gives an 
extended privilege to mercantile documents and is in no way restrictive. There 
i® notllin g to prevent the transfer of a promissory note by deed without endorse- 
ment (q). A hand-note has boon similarly regarded (r). Neither a deposit of 
cheques (s), nor an acknowledgment of payment signed by one of alternative 
payees (/), nor an order for payment of money (u) is an assignment. An endorsement 
on a pro-note, 14 pay to S. or order as per copy of accounts attached herewith 
without recourse ” was construed as an assignment of the negotiable instrument 
only and not an assignment of the debt (v), while a direction in writing to pay the 
amount due on the instrument endorsed thereon, coupled with delivery thereof, 
was construed as an assignment (w). A mortgage in writing of a promissory note 


IP) Ghanshyam Das v. Ragho Sahu, A. I. R. 
(1937) Pat. 100. 

(q) Venkatarama Auuar v. Rrishnaswami Chettiar 
(1932) M. W. N. 653; Perumal Animal v. 
Perumal Nayaker (1921) 40 M. L. J. 25 ; 
Venkatadri v. Lakshminarasimha (1911) 
21 M. L. J. 80 ; Suratluhandra v. Narayan - 
chandra (1934) 61 Cal. 425 ; Ghanesy Yam 
v. Ragho Sahu (1937) 16 Pat. 74. ; Peart 
Past v. Gauri Lai (1934) 13 Pat. 655, 
ivermled quo ad hoc. 


(f) Suratchandra v. Narayanchandra (1934) 61 
Cal. 425- 

(s) D. B. Ballabh Das v. Seth Narayan Prasad. 

A- I- R- ( 1926 ) Nag. 206. 

(0 K. P. Kunhi Kiranath Chandu v. A. T. 

Ramunni, A. 1. R. (1921) Mad. 122. 
m) Risen Gopal v. Bavin, A. I. R. (1926) Cal. 447. 
v) Ram Jos v. Shahabuddin, A. I. R. (1927V 
Lah. 89. 

(ir) Risen Gopal v. Bavin, A. I. R. (1926) Cal. 
447 . 
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executed in favour of the mortgagor by a third party for a debt, creates an assign- 
ment of the promissory note in favour of the mortgagee even without an endorse- 
ment, and as the rigid of the promisee to sue on the note becomes vested in the 
mortgagee, the mortgagee alone is entitled to sue on the note (x). The only 
difference between a transfer by endorsement and a transfer by assignment of a 
negotiable instrument is that in the latter ease, the transfer is subject to all equities, 
whereas in the former it is not (y). 

Mercantile document of title to goods.— Section 137 contains an enumeration 
of a variety of documents which this phrase includes. They are not in the strict 
sense negotiable instruments. They are usually issued in sets of two or more, 
both as proof ot possession or control of the goods and as authorizing or purporting 
to authorize, either by endorsement or delivery, the possessor of the document to 
transfer or receive goods thereby represented. A railway receipt is one of the 
documents mentioned. By custom they may be negotiable but are not so by law, 
nor does section 137 render them negotiable (z). The Bombay High Court (a) 
held that it was not a document of title to goods, but the Privy Council has held 
that it is a mercantile document of title fulfilling one or other of the conditions 
in section 137 (b). After delivery of goods the railway receipt ceases to be a 
symbol of goods and ceases to be negotiable. Hence an innocent endorsee for 
value of the railway receipt, after delivery to such a person, hus no cause of action 
for damages against the railway company. A railway company is not under any 
duty to the public to insist upon the return of the receipt (c). 

Further, delivery of goods by a railway to o person holding an unendorsed 
receipt docs not prevent the company from pleading that he was the agent and as 
such entitled to receive the goods. But an unendorsed railway receipt is not a 
document of title or proof of possession or control of goods. Even if it be so, it 
does not justify another person in regarding the holder as a duly authorized agent ( d ). 

A delivery order is a document of title under section 108 of the Contract Act 
and section 137, Transfer of Property Act, and under it the transferee acquires 
a title to the goods to which it relates. By the usage of the jute trade in Calcutta. 
pucca delivery orders are issued only on cash payment, are passed from hand to 
hand by endorsement, and are sold and dealt with in the market as absolutely 
representing the goods to which they relate (e). 

The defendants, warehouseman and wharfingers, held 000 quarters of maize 
belonging to A who sold 200 qrs. to W. whosold them to plaintiff, giving the latter 
a delivery note which they lodged with defendants. Defendants neither acknow - 
ledged it nor objected to it, but some days later, no weighing out- or appropriation 
of the 200 qrs. having taken place, A stopped delivery ; held that the plaintiffs 
had no claim to the maize. Held further that the delivery note handed to plaintiffs 
by W • was not a document of title to goods within the meaning of the Sale of Goods 
Act, 1893, and that consequently the transaction did not come within the protection 


0) MvMuMshnier v. V ter araghava Iyer (1915) 
38 Mad. 297. 

W) ouraichandra v. N arayanchandar (1934) 61 
Cal. 425 ; Kamalakant Gopalji v. Madhavji 
(1935) 59 Bom. 573; Mahammad 
Khumbar AH v. Ranga Rao (1901) 24 Mad. 

Muth <*r Sahib v. Kadir Sahib (1905) 
/into * » Akhoy Kumar v. Haridas 

(1918) 18 C. W. N. 494. 

W ' irunchellam Chetty Firm v. Ko. Po. Yan, 
r J- R - 0923) Rang. 1. 

' > Urtat Indian Peninsula Railway Co. v. 


Hanmatidas (1889) 14 Bom. 57 ; Bombay 
Steam Navigation Co. v. R n mdas (19121 
14 Bom. L. R. 532. 

(6) Ramdas Vithaldas v. A marc hand & Co. (1916) 
40 Bom. 630, 43 i. A. 164. 

(c) Madras and Southern Mahratta Railway 

Co. t Ltd. v. Haridas (1918) 41 Mad. 871. 

(d) Secretary of State for India in Council v. 

Rishi Ram (1928) 50 All. 227. 

(*) Anglo India Jute Mills Co. v. OmaJemull 
(1911) 38 Cal. 127. 


S. 137 
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afforded by sections 25 and 47 of that Act to bona fide transferees of documents 
of title to goods (/). 


To the phrase “ document of title to goods ” the same meaning is attached as 
in section 53 (1) and section 27 of the Sale of Goods Act, 1930, and section 178 
of the Indian Contract Act (g). Unlike a Bill of Lading, which on endorsement 
and delivery transfers ownership in the goods, the other documents do not transfer 
ownership, though they transfer the right to receive the goods. The section merely 
deals with the manner in which the documents to which they relate can be 
transferred, but it does not affect the result of the transfer when made . 


In Lickbarrow v. Mason, it was held that wherever one of two persons must 
suffer by the act of a third, he who has enabled the third to occasion the loss must 
sustain it. Such a situation arose in the undermentioned case where a consignment 
of groundnuts was sent by rail and on the railway receipts the merchants obtained 
an advance by depositing them. They then obtained possession thereof for 
clearing the goods and storing them in the banks premises. Instead they deposited 

them with the Bank for getting an advance. The Privy Council 

refused to apply the above decision, saying that there must be some breach of 
duty. Here the first bank was guilty of no breach of duty inasmuch as there was 
no false representation by them that the holders had an implied authority or right 
to dispose of the goods and the claim of the second bank was disallowed ( h ). 


(/) Laurie and Morewood v. John Dudin (1925) 
2 K. B. 383; Whilehouse v. Frost (1810) 
12 East. 614, not followed. 

(t) Ramdas Vithaldas v. Amerchand & Co. (1916) 


<*) 


40 Bom. 630, 43 I. A. 164. 

Mercantile Bank of India v. Central Bank of 
India, (1938) 1 All. Eng. Reps. 52. 
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The Schedule. 
Transfer of Properly. 
( The Schedule.) 


Year and Chapter. 

Subject. 

i Extent of repeal. 


(a) Statutes. 


27 Hen. VIII, c. 10 

Uses 

The whole. 

13 Eliz., c. 5 

Fraudulent conveyances . . ; 

Tho whole. 

27 Eliz., c. 4 

Fraudulent conveyances . . 

The whole. 

4 Wm. and Mary, c. 16. . 

Clandestine mortgages . . ! 

The whole. 


(6) Acts of the Governor General in Council. 


IX of 1842 
XXXI of 1-854 . . 
XI of 1855 


XXVII of 1866 . . 
IV of 1872 


XX of 1875 


XVm of 1876 . . 


I of 1877 


Bengal Regulation I of 

1798 

Bengal Regulation XVH 
of 1806 

Bombay Regulation V of 
1827 


Lease and release . . 

Modes of conveying land . . 
Mesne profits and improve- 
ments . . . . . . I 

I 


Indian Trustee Act 
Punjab Laws Act . . 

Central Provinces Laws Act. 


Oudh Laws Act 


Specific Relief 

(c) Regulations. 

Conditional sales 
Redemption 

Acknowledgment of debts ; 
interest ; mortgagees in 
possession 


The whole. 

Section 17. 

Section 1 : in tho title, the 
words “to mesne profits 
and,” and in the 
preamble “ to limit the 
liability f o r mesne 
profits and.” 

Section 31. 

So far as it relates to 
Bengal Regulations I of 
1798 and XVII of 1806. 

So far as it rolatos to 
Bengal Regulations I of 
1798 and XVII of 1806. 

So far as it relates to 
Bengal Regulation, 
XVII of 1806. 

In sections 35 and 36 the 
words “ in writing.” 


The whole Regulation. 
The whole Regulation. 


Section 15. 





APPENDIX 


Besides those referred to in the context the following requisitions 
arising on investigation of title with hints and suggestions are 
mentioned for general reference : — 


1. The stipulated root of title is 
bad as it begins: — 

(«) with a will from which it 
does not appear that the 
testator had a power of dis- 
posal 

(6) a conveyance in favour of 
the vendor less than 12 years 
old 

(>■) a deed of gift in favour of 
the vendor less than 12 years 
old. 

( d ) with a mortgage 

(c) with an under-lease instead 
of u lease. 

2. Missing deeds is no ground for 
rejecting title if their absence can be 
satisfactorily proved. bong un- 
interrupted enjoyment and possession 
by the vendor can bo proved by 
evidence of other persons whose affi- 
davits may bo taken by tho purchaser. 

3. Acceleration of estate and 
subsequent settlement. — A testator has 
given his widow a life estate and his 
children an absolute estate. The 
widow desires to protect the children 
after her death. The children consent- 
ing the widow could by a release 
terminate her estate and oause the 
ohildren to make a settlement for 
her for life with power of appoint- 
ment to her to settle on tho children 
in suoh proportions as she may desire 
and in default of exercise of power to 


the children for their respective lives 
and thereafter to the survivor or the 
children of suoh children as the oase 
may be. This may be modified to 
suit tho requirements of tho parties. 

4. If the conditions precludo re- 
quisition or identity the purchaser is 
nevertheless entitled to make them 
where the proj>erty described is 
different from that agreed to be pur- 
chased. 

5. The mortgagor, a Sunni 
Mahomedan, has a lifo interest; it is 
open to him to have it declared that 
he is absolutely entitled. Although 
tho decision in (1937) Bom. 18 is 
to the contrary the mortgagee cannot 


be advised to lend in view of this 
conflict. 

6. Is the property subject to any 
attachment ? 

7. If the land is redeemed a certi- 
ficate of the Collector must be pro- 
duced. 

8. The title was defective ns land 
was held by A under u lease for 100 
years renewable every 100 years in 
perpetuity. A leased to B for 100 
years without the renewal clauses and 
B mortgaged to C. C in exercise of 
his power of sale agreed to sell to D 
who objected to the title as not being 
a perpetual leasehold as stipulated. 

9. The title commencing from over 
60 years has one flaw, that a convey- 
ance of loss than 12 years is missing 

and tho loss not satisfnctorilv account- 

* 

ed for, tho purchaser having objected 
to the title the vendor should take 
out an originating summons. A lost 
deed is no objection to title unless its 
non production creates a reasonable 
doubt. 

10. The deed of conveyance dated 

was executed by 

a power-of-attorney. A notarially 
certified copy thereof must be pro- 
duced and handed over. The pur- 
chaser must be satisfied that at the 
time of execution the donor of the 
power was ( 1 ) alivo, (2) of sound mind, 

(3) had not revoked the power, and 

(4) had not become insolvent. Where 
there are several deeds so executed 
and the original powers not produced 
nor tho other points satisfactorily 
answered the purchaser may rejeot 
the title. 

11 . A purchaser cannot refuse a 
conveyance tendored by the vendor 
und executed by his agent unloss the 
vendor is in tho same place. It is 
always advisable to provide against 
this in the agreement for sale. In 
this connection roforonco may lie made 
to sections 201, etc. of the Indian Con- 
tract Act, 1872. 
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12. The vendor being a receiver, 
has he completed his security? Adduce 
evidence. 

13. Is there any masjid or mosque 
established in any part of the house ? 
If so the purchaser will decline to 
complete the sale. 

14. Is there any Hindu idol, 
installed in any part of the building ? 
If so the purchaser will decline to 
complete. 

15. On investigation it appears a 
larger portion and consequently more 
valuable pait does not belong to 
the vendor ; the purchaser is* 
called upon to complete the sale of 
the smaller portion, the purchaser 
agreeing to relinquish his claim to 
further performance and compensation 
for deficiency or for loss or damage. 

1(5. The deed of (stato date) ap- 
pears to have been an exhibit in 
suit (give number and names of parties). 
An explanation should be given for 
what purpose it was exhibited. 

17. The vendor’s executorship 

having terminated unloss the consent 
in writing of the beneficiaries is 
obtained by joining them and thus 
executing the conveyance, the pur- 
chaser cannot be advised to complete 
the sale. • 

18. The vendor being a trustee 
and there being a prohibition against 
sale in the settlement, the order of the 
Court to sell the property is of no 
effect. 

11). A, the testatrix, having been 
married prior to 1806 had no right to 
will away her property. How does the 
vendor propose to remedy this 
defect in title. 

20. The deed of (date) has an 
endorsement of the owner standing 
surety. Adduce evidence that he 
was discharged as such. 

21. The purchaser relied upon the 
vendor’s representation that tho pro- 
perty realized a certain amount of 
rent. On inquiries it has been as- 
certained that tho lease is not binding 
on the lessees. What has the vendor 
to say to this ? 

22. The area of the plot agreed to 

be sold is deficient by 

eq. yards. Is the vendor prepared to 
make compensation or cancel the 
sale ? 


23. Amongst the title-deeds is 
registered equitable mortgage withoi 

a re ease ? How is it proposed 
cure this dofoot ? 1 1 


24. There is a wall between the 
vendor’s property and the adjoining 
property. To whom does the wall 
belong and what are the relative 
rights of parties ? 

25. The Bank’s Articles of Associa- 
tion authorise investment in immove- 
able properties for its officers only. 
The property stipulated for sale was 
purchased by the Bank as mortgagee 
and not used as such, the purchaser 
contends that the Bank’s purchase was 
unauthorised and therefore the title 
is not marketable. 

26. The settlement provides for 
minimum number of trustees to be 
three, the vendors being only two 
trustees cannot execute a conveyance 
unless a third is regularly appointed. 

27. The property being a lease- 
hold 

(а) the vendor must produce 
receipt for the last payment 
of rent, 

(б) satisfy that there are no 
breaches of covenant or if 
they be any, they have been 
condoned, 

(c) the vendor must obtain the 
licence of the lessor to convey, 

(d) the vendor must hand over 
the original lease to the 
purchaser. 

28. A vendor agreeing to sell a 
lease cannot offer an under loose. 

29. Is there any deed with the 
neighbouring owner restricting the 
acquisition of easements ? 

30. Is the property subject to 
right of pre-emption ? 

31. The property having been held 
by a Hindu testator, is there any 
person who has a right to maintenance 
or residence ? 

32. The vendors being exeoutors 
of a Mahomedan owner, is the property 
subject to a lien for dower ? Is such a 
dower a charge on the property ? 

33. Who are in possession of the . 
property as tenants : — 

(a) Wlmt rent do they pay ? 

( b ) Who is collecting the rente ? 

(c) Are the tenants monthly ? 

34. Are any persons occupying the 
property other than the tenants or 
do they hold under leases Please 
give particulars. 

36. Under what right will the 
vendor/mortgagor be executing the 
deed ? 



APPENDIX. 


953 


36. Is any room or portion of the 
property dedicated orally or in writing 
to religious or charitable uses or used 
as a pluce of worship by the members 
of the family or the public ? 

37. Is any order necessary 
empowering the executors to sign 
the deed ? 

38. Does inspection of the negative 
list disclose any attachments on the 
property ? 

39. What is the cadastral number 
and division of the property ? 

40. Produce latest Municipal and 
Collector’s bids for inspection. 

41. Is there any person residing in 
this property free of rent ? 

42. Is there any charge or encum- 
brance on this property ? If so, dis- 
close the same. The mortgagor / 
vendor must clour the sumo before 
executing the mort gage/conveyance. 

43. Hus any person got a charge 
for residence in this property under 
any deed or writing whatever ? 

44. Has any person a charge for 
maintenance on this property by 
vir tue of any deed or writing ? 

45. Is thoro a charge under 
section 55 (6) (c) ? 

46. Has any notice been received / 
given for acquisition of the land by 
the Improvement Trust, Collector or 
Public body ? 

47. Has any notice been given by 
the Municipality for ropairs ? 

48. Has any notice boon given 
under the Epidemic Diseases Act or 
any other Act in this property ? 

49. Is the property subject to Us 
pendens 

50. Are there any rights of way or 
other easements ovor, out of or 
affecting any part of the property 
under sale ? If so what are they ? State 
the particulars. 

51. Is there any impediment 
against increasing the height of the 
building ? 

52. Has any of the persons now or 
formerly entitled to tho said property 
to the knowledge of the vendor/ 
mortgagor been insolvent or taken the 
benefit of the Insolvent Debtors Act? 
If so, when ? 

53. Is tho vendor/mortgagor or his 
solicitors aware of any charge, lien, 
writ of execution or any deed or 
encumbrance or other prejudicial cir- 
cumstances affecting the property ? 
If so state the nature of suoh defect 
and tho mode in which it is proposed 
to cure it. 


54. Give particulars of all adverse 
olaiins, if any, to or previous litigation 
if any, relating to or affecting the 
property. 

55. Give particulars of insurance 
of the property now subsisting. 

56. In whoso name tho property at 
present stands in the Collector’s and 
Municipal records ? 

57. Is there any part of the pro- 
perty in tho regular line of the street ? 

58. Are any of the walls common 
or party walls ? 

59. Is tho vendor/mortgagor aware 
of any circumstance, lien charge or 
an}' secret trust now in existence upon 
tho said property and has the vendor / 
mortgagor created any ? 

60. Is the vondor/mortgagor aware 
of any circumstance other than what 
may have been disclosed by the 
requisitions which can or may operate 
to prevent tho vendor from selling the 
property absolutely and free from all 
debts, claims, demands and encum- 
brances ? If so, disclose the same. 

61. Is the property subject to any 
process of tho Court? If so, please 
disclose it. 

62. Is tho property subject or 
liable to compensation on account of 
rio»s ? If so, give particulars. 

63. Has tho vendor or Ids prede- 
cessors in title been surety for any 
person and produced the deeds relating 
to projjertios or oithor of them to 
justify his or their stability ? 

64. Is any part of the properties 
or either of them within the set baok 
or sot forward linos or in any develop- 
ment or town planning scheme or 
acquisition schomo? If so, please give 
particulars ? 

65. Is the property subject to any 
tax or outgoings other than usual 
rates and taxes ? 

66. What is tho tenure of the land? 
Adduce satisfactory proof in support 
of tho answer. 

67. Is the mortgagor aware of any 
settlement deed, fact or omission, 
affocting the property or properties 
and not disclosed by the title-deeds ? 

68. Who are in possession of the 
property ? 

The purchaser reserves the right of 
making such further requisitions and 
objections as may arise after tho usual 
searches or on the answers to these 
requisitions or otherwise. 
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Absthact — 

Agreement not to require an, 401, 402. 
Information cannot be used by purchaser, 412. 
Objection when to be made, 402, 412. 

Perfect, what is a, 402. 

Time to deliver requisitions, 402, 412. 


Abstract of title — 

Contents, 402. 

Delay in delivery of, 402. 

Delivery of, 402. 

Expense of, when deed not in vendor’s possession, 402. 

Perfect, 402. 

Proper, 402. 

Purchaser can call for deeds not in, 402. 

Satisfied incumbrance in an, 402. 

Time for delivery not essence of contract, 401, 402. 

Unexecuted deeds in an, 402. 

What must, consist of, 402. 

Accepted title repudiated— See “ Repudiation of accepted title.” 

Accession, mortgagee in possession— 

Absence of a contract to the contrary, . r )82. 

Accessions, 

Capable of separate possession or enjoyment, 582. 683. 

Made with mortgagor’s assent, 585. 

Not capablo of separate possession or enjoyment, 584. 

To which section 63 applies. 582, 583. 

What are they, 581. 

Acquisition not necessary for preservation from destruction, etc., 584. 

Alluvion, 582. 

Grove 

Interest on costs, 585. 

Mortgagee not bound to deliver, 586. 

Mortgagor desiring to take, conditions on which mortgagee must deliver 
accession, 583. 

Mortgagee also a co-owner, 586. 

Must be received during continuance of the mortgage, 581. 

Planting of trees not an accession, 586. 

Profits from accession, 685. 

Profits arising from accession, 585. 

Rates and cesses, mortgagee entitled, to, 685. 

Rebuilding by mortgagee, 587. 

Retrospective effect, 581. 

Rule in sootion 63 not applicable, 686. 
flection 63 and 72, compared, 587. 
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Accession when mortgagee not in possession, 647. 

Freehold, 648. 

Leasehold, 648. 

' Mortgagee not entitled when, 648. 

Natural, 648. 

Physical, 648. 

Punjab applies the rule in section 70, 647. 

Scope of the section, 647. 

Second mortgagee making additions, 648. 

Transferee and successors of mortgagor and mortgagee included, 647. 
Warg lands, 648. 

Waste land, 648. 

What are, 648. 

Zamindari, 648. 

Accretion — See “ Accession.” 

Accumulations of income, 157. 

Accumulation Act, 1800, 

Forbidden, 158, 159. 

Hindu Law, 158, 159. 

Law of Property Act, provisions for in, 163. 

Mahomedan Law, charitable purposes, 159. 

Part of, 158. 

Perpetual, void, 159. 

Wakf Act allows, 160. 

Wills by, 158. 

When permitted, 160. 

Effect of an invalid direction, 161. 

For maintenance of property, 160, 161, 162. 

Disposal of property and income on direction of, 160. 

Two periods allowed in section, 160, 161. 

Void to what extent, 160. 

For payment of debts, 160, 161. 

What debts are within the exception, 160, 162. 

For preservation of property, 160, 161, 162. 

For raising portions, 160, 161, 162. 

Meaning of portions, 160, 161. 

Funds settled by a foreign settlement, 163. 

Keeping up polioy on foot, 163. 

Life-estate, 160, 161. 

Presumed intention of the Act in restricting, 162. 

Property situate in foreign lands, 163. 

Public purpose, 162. 

Savings of income, 162. 

Settlor domiciled in a foreign land, 163. 

Sinking fund for, 162. 

Acquisition of mortgaged property — See “Surplus sale proceeds.** 1 
Acquisition — 

Liability of vendor must be disclosed, 389. 
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Act — A lso see “Applicability to.” 

Exhaustive, whether, 5. 

Extent, 8, 9, 10. 

Commencement, 8. 

Short title, 8. 

Act if exhaustive, 5. 

Actionable claim — 

Agent fraudulently withholding moneys, 77. 

Annuity, arrears of, 940. 

Beneficial interest, 940. 

Benefits under a contract, 30. 

Breach of contract, damages on, 30. 

Brewer’s lease, 32. 

Civil Court, must be cognisable by, 937. 

Copyright, 30. 

Covenant, personal 32. 

Covenant running with land suit on, 77. 

Cross transaction adjusted, 30. 

Damages, 30. 

Debentures — See “ Debentures.” 

Debt as, 30. 

Debt, part of, as, 31. 

Decree, 30 
Deposit, 30. 

Differs from mere right to sue, 76. 

Dower debt, 30. 

Earnest, 30. 

Executory contract, right under, 32. 

Insurance moneys, 30. 

Interest under section 73, Contract Act, 30. 

Lessee contracts for building, 32. 

Lessee’s liability to pay the lessor, 32. 

Licence, moneys due under a, 77. 

Life Policy, 30, 939. 

Meaning of, 29. 

Mercantile document of title to goods — 947. 

Negotiable instruments — See “ Negotiable instrumente.” 

Part of price, 30. 

Partner’s right to sue, 30, 

Partnership accounts, 77. 

Patent, 30. 

Profits, mesne, 30. 

Provident fund, 30. 

Rents, arrears of, 30. 

Rents assigned of future leases, 77. 

Rents, current, 30. 

Rents, future, 30. 

Rents prior to Transfer of Property Aot, 77. 
Reversionary interest, purchase of, 32. 
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Actionable claim — contd . 

Shares— See “ Shares.” 

Stocks — See “ Stocks.” 

Transfer of — 

Debt dealing with by transferor, 939. 

Judicial proceedings by transferee, 939. 

Liabilities of transferee, 942. 

Life policy, 938, 939. 

Marine policy, 938, 939. 

, Mortgage debt, disposal of, on realisation, 943 

Notice on, formalities of, 941. 

Persons disqualified from obtaining, 944. 

Requisites for a valid, 938. 

Vesting of transferor’s right and remedies, 939. 

Warranty by transferor on, 943. 

Unpaid balance of consideration, 30. 

Actual demise — 

When construed as a lease, 786. 

Actual Notice — See “ Notice.** 

Administrator — See “ Executor.” 

Administrator General — 

Covenants, 83. 

Grant of Letters of Administration to a Hindu estate give power[ol sale to, 83. 
Sale by, 83. 

Advancement, right to receive, 227. 

Out of profits of immoveable property, 227. 

Criterion, 227. 

Enforceable against a transferee with notice, 227. 

Enforceable against gratuitous transferee, 227. 

English Law, 

Child, 227. 

Declaration by parent contemporaneous, 228. 

Declaration by parent subsequent, 228. 

Wife, 227. 

Indian Law, 

Child, 227. 

Mistress, 227. 

Wife, 227. 

Not enforceable against transferee without notice or against such pro- 
perty in his hands, 227. 

Agent — 

Authority dependent on written mandate, 43. 

Concealment of faot by, 43. 

Constructive notice, 41, 43. 

Director of Company as, 42. 

Exception to the Rule— Notioe to agent is notice to principal, 42, 43. 

For both vendor and purchaser, 43. 
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Agent — contd. 

Imputed notice, 41, 43. 

Knowledge whence derived material, 41. 

Mortgagor and mortgagee, 41, 42. 

Notice to, notice to principal, 41. 

Ostensible authority, 43. 

Presumption of notice when repelled, 43. 

Solicitor as general, 41. 

Solicitor employed by the mortgagee, 42. 

Undisclosed principal, 43. 

Agreement between expectants, 59. 

Agreement for lease — 

Operates as a lease, whether, 787. 

Agreement for sale — See also “ Contract for sale,” 

Followed by possession but not by registered conveyance whether a valid defence 
to a suit for ejectment, 379. 

Agreement to mortgage, 469, 470. 

Agricultural leases — 

Chapter V not to apply, 908. 

Holding over in case of, 909. 

Horticultural doos not differ from, 910. 

Law before the Act, 910. 

Leases construed as, 909. 

Leases construed ns not, 909. 

Underground rights, 909. 

Alienation by — See also “Transfer.” 

Coparcener, 

Undivided interest in Hindu coparcenary, 101. 

Borar, 102. 

Bombay, 102. 

Calcutta, 101. 

Central Provinces, 102. 

Coparcener, sole surviving, 102. 

Gift, 102. 

Immoral purposes, 102. 

Crown, 

Covenants, 115. 

Purchase by, 115. 

Sale by, 115. 

Drunkard, 91. 

Hindu widow, 

Alioneo must prove what, 102, 103. 

Benefit of the estate, 105. 

Borrowing mode of, 100. 

Guardian and Wards Aot, 94. 

Joint power of two or more, 106. 

Manager, power as, 102, 103. 
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Alienation by — See also “Transfer.” — contd. 

Hindu widow — contd. 

Mismanagement of the widow does not affect, 105. 

Mode of, mortgage personal credit or sale, 106. 

Aloveables acquired on partition, 103. 

Moveables power of, 103. 

Necessity, 105. 

Betrothal of daughter, 105. 

Debts of husband, 105. 

Defending law suits, 105. 

Dowry for daughter, 105. 

Family debts, 105. 

Gift to son-in-law on marriage, 105. 

Government Revenues, 105. 

Qowna ceremony gift on occasion of, 105. 

Maintenance of herself, 106. 

Marriage of daughter, 105. 

Marriage of deceased owner’s uncle’s son’s daughter, 106. 

Marriage of son’s daughters, 105. 

Rent decree, 105. 

Shraddha of mother, 105. 

Succession certificate costs, 105. 

Thread and marriage ceremonies of daughter’s sons, 105. 

Pious observances, 102. 

Bhog (food offerings), 103. 

Digging of tanks, 102. 

Soul of husband, 103. 

Shraddha of father, 102. 

Suphal sankalp, 103. 

Temples building, 102. 

Presumption for lapse of time, 104. 

Property must be inherited and in possession, 103. 

Religious acts, a justification for, 102, 103. 

Discharge of husband’s debts, 102. 

Obsequies of the deceased, 102. 

Pilgrimage for benefit of husband’s soul, 102. 

Pilgrimage to Pandharpur or Gaya but not Benares, 102. 

•Joint tenants, 

Alienation, 100. 

Assurance between them, proper form of, 100. 

Corporation and natural person, whether can be, immoveable property 
cannot bo hold by, 100. 

Distinguished how, 99. 

Hindu Law under, 99. 

Holding, nature of, 99. 

Mtuha of, 100. 

Perishing at one time, 100. 

Severance, 100. 

Bankruptcy on, 99. 

Demise on, 100. 
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ALIK NATION' BY COHtd. 

Joint tenants — conld. 

Disposal by, 100. 

How effected between themselves, 100. 

Marriage on, 90. 

Marriage when not causing, 99. 

Tenancy in common on, 100. 

Tenants in common, how far similar with, 99. 

Undivided share, 100. 

Unequal shares of, 100. 

Unities of, 99. 

Judgment debtor, 115. 

Lunatic. 

Declaration under the Act how distinguished, from the Contract Act, 92. 
Judge cannot delegate his functions, 92. 

Jurisdiction under the Lunacy Act, 92. 

Lucid intervals, transaction during, 92. 

Person becomes a, after agreement to sell, 93. 

Preliminary inquiry, nature of, 92. 

Purchase by, 93. 

Sotting aside adjudication, 93. 

Vendor after contract becomes, 93. 

Who is a, 92. 

Committee of Lunatic, 92. 

Covenants by, 93. 

Joint family of, 93. 

Court has no power to interfere, 93. 

Joint managers, 93. 

Survivor’s office terminates on death of co-manager, 93. 

Sale of land of 

At great undervalue, 93. 

Court may order when, 93. 

Fraud to obtain conveyance from, 93. 

Hindu wife for husband, 93. 

Manager, by, 93. 

Security on setting aside, 93. 

Vendor of fooble intellect, 93. 

Math — See “ Mahant.” 

Manager of Hindu family. 

Antecedent debt, what is an, 109, 111. 

Benefit of the ostate, 109. 

Consent of coparceners, 111. 

Criteria to be regarded on an, 110, 111. 

Father’s power over coparcenary property, 110. 

Legal necessity, 111. 

Powers of, 109, 110, 111. 

Principle samo as for on infant heir, 109. 

Purchaser not bound to see to the application of the purchase-money, 109. 
Trading purposes justify. 111. 


61 
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Alienation by — contd. 

Manager of Hindu family — contd. 

What is necessity, 110, 111. 

Without legal necessity, 110, 111. 

Minor. 

Agreement for sale by, 94. 

Buddhist, 95. 

Compensation to purchaser when allowed, 94. 

Compensation when refused to purchaser, 94. 

Estoppel against, 98. 

Guardian of, 94. 

Agreement for purchase by a, 94. 

Appointment of, 94. 

Covenants for title, 97. 

De facto, 95. 

De hoc, 95. 

Effect of disposal without Court’s sanction by, 95, 96. 

Joint Hindu family, member in, 95. 

Managing member can be appointed of minor member by Chartered 
High Court, 96. 

Official Trustee cannot be, 94. 

Power of, authorized by Court to sell, 95, 96. 

Purchaser, how far protected from, 94. 

Pnrdana8hin lady can be, 94. 

Right to transfer property of, 95, 96. 

Sanction to, exercisable within what time, 96. 

Sanction of Court not reciting necessity by condition regulating aliena- 
tion by, 95, 96. 

Indian Christian, 95. 

Invalulity plea to whom available, 94. 

Mahornedan, 95. 

Purchase by a, 97. 

Ratification of contract by, 94. 

Repudiation by, 94. 

Rules of Bombay High Court as to, 97. 

Sale of property of, 94. 

Security bv, 97. 

Mortgagee. 

Covenants on sale, 90. 

Redemption by subsequent mortgagee on agreement to sell by prior, 90. 

Sale by mortgagee, 90. 

Official Assignee. 

Conveyance by, 86. 

Insolvent’s properties vest in, 86. 

Not an agent of the Court, 86. 

Not exempt from requirements of section 54, 86. 

Stamp duty exempted, 86. 

Without vesting order invalid, 86. 

Sale of land by, 86. 

Before his appointment, 86. 
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Alienation* by — contd. 

Sale of land by, 80 — contd. 

Code of Civil Procedure, how far applicable, 86. 

Discharge of insolvent, after, 86. 

Insolvent, of his after acquired property, 86. 

Private treaty, 86. 

Public auction, 86. 

Sanction of Court not necessary for, 86. 

Official Trustee. 

Notice of suit against, 84. 

Officer of the Court, how far, 83, 84. 

Sale by. 83. 

Person of weak intellect — Soe “ Weak intellect.” 

Partner. 

Acquisition of immoveable property by, 91. 

Habendum in conveyance to, 91. 

Power of individual, to sign, 91. 

Transfer of immoveable property by, 91. 

Where subsequent mortgage defective, first mortgage kept alive, 91 
Pujari — See “ Mahan t .” 

Purdanashin lady. 

Protection, how far extended to, 112. 

Transfer by, 112. 

Receiver. 

Agont of party is, is not, 87. 

Alienation by, 87. 

Conveyance on, execution, 87. 

Covenant, 87. 

Leave of Court necessary, 87. 

Private treaty, 87. 

Public uuction, 87. 

Reserved bid, 87. 

Charge by. on property purchased by him, 87. 

Delegation of powers, 87. 

Discharge, 87. 

Executor, a, is not, 87. 

Public office, 87. 

Purchase for himself, 87. 

Regularity of order appointing, cannot be questioned, 87. 

Security by, 87. 

Suit against, with leave of Court, 87. 

Testing the market, 87. 

Trustee is not, 87. 

Vesting of property in, 87. 

Who may be, 87. 

Shebait — See “ Mahan t.” 

Tenant in common. 

Covenants by, 101. 

Fiduciary relationship between. 101. 
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Alienation by — contd. 

Tenant in common — contd. 

Inequality of share of, 101. 

Joint tenants, presumption rebutted in, 101. 

Favour of, 101. 

Joint account clause notwithstanding, 101. 

Joint speculation purchase, 101. 

Purchase out of joint funds on, 101. 

Trade engagements, on, 101. 

Mahomedan heirs, 100. 

Position of each as to his own share, 100. 

Purchaser from coparcener is not a, 101. 

Severance, how effected between themselves, 100,101. 

Trustee. 

Alienation by, without consent of other, S9. 

Appointment of new, 89. 

Contracts by, 88, 89. 

Delegation by, 89. 

Purchase by, of trust property, 89. 

Purchase by way of investment, 90. 

Receipt by, for purchase-money, 89. 

Summary powers under Act XXVII of 1866 exercisable in case of Hindus, 
87, 88. 

Summary powers under Act XXVII of 1866 exercisable in case of Maho- 
medans, 88. 

Two trusts combined by, for one purchase, 88. 

Alimony — See “ Maintenance, future.” 

All the estate clause — 

Easements and appurtenances, 421. 

Not necessary in a conveyance, 420, 421. 

What passes under, 420. 

Alluvion— See “ Accession, mortgagee in possession.” 

Amending act, retrospective effect of, 6. 

Anomalous mortgage — 

Amendment of section, 98, 612. 

Iladarawara and its incidents, 612. 

Lahan-gahan and its incidents, 613. 

Limitation, 616. 

Otti and its incidents, 613. 

Redemption of, 616. 

Remedies of a simple usufruotuary mortgagee, 616. 

Remedy under an usufruotuary mortgage by conditional sale, 610. 

Simple usufruotuary mortgage is, 616. 

Union of Usufruotuary and mortgage by conditional sale is, 516. 

Various other forms of, 512. 

What is an, 512. 

Zarpeehgi, 612. 
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Applicability of Act to — 

Aurangabad, 9. 

Bangalore, 9. 

Berar, 9. 

Bombay, 9. 

Burma, 9. 

Crown Grants, 10. 

Delhi, 10. 

Madras, 10. 

Mhow, 10. 

Mysore, 9. 

Native States, not extended to, 9. 

Neemuch, 10. 

Nowgong, 10. 

Punjab, 10. 

Secunderabad, 9. 

Apportionment of benefit of obligation— 

Law prior to the Act, 222. 

Moveables, 222. 

Notice, 222. 

On severance of interests, 222. 

Exception to the rule, 222. 

Agricultural leases, 222. 

Contract to the contrary, 222. 

Transfers by operation of law, 222. 

Transfer under decree or order, 222. 

Rent — 

Arrangement for separate payment of rent, 223. 

Assignee of a lessee, 223. 

Co-sharers, 223. 

Enhancement, 223. 

Frame of suit for rent, 223. 

Liability of tenant acquiescing in arrangement for separate payment, 224. 
Value of shares, 223. 

Apportionment of obligation — See section 82. 

Apportionment of periodical payments — 

Annuities given by will, 220. 

Deposit for redemption, 219. 

Dividend on shares declared subsequent to purchase, 219. 

Exception to the rule, 219. 

Extent of the rule, 218. 

Garnishee order, 220. 

Moveables, 219. 

On determination of interest, 218. 

Other periodical payments, 219. 

Payment when due and payable, 218. 

Rent paid in advance, 219. 

The older English Law, 220. 
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Apportionment of periodical payments — contd. 

Time limit in, 219. 

To whom the rale applies, 218. 

Transfer by act of parties, on a, 218. ^ 

What payments not in the rule, 219. 

Area — 

Less than that stated in the deed, 388. 

Assignment by lessee — 

Absolutely, 853. 

Agricultural leases, 856. 

Arbitrary refusal to grant licence for, 855. 

Assignee, liability on, 859. 

Assignee of the lessee, right and liabilities, 860. 

“ Assigns,” meaning of, 854. 

Contract Act, IX of 1872, section 23, 861. 

Contract to the contrary, 853. 

Covenants by assignee on, 856. 

Covenants by assignor on, 856. 

Covenant of assignee, 859. 

Declaration to stand possessed upon trust, 854. 

Deposit on lease, 860. 

Exceptions to restrictions against — 

Bankruptcy vesting on, 860. 

Compulsory purchase of land, 860. 

Devising of a term, 860. 

Devolution by operation of law, 860. 

Execution against property, 860. 

Executors disposing of the term, 860. 

Farmer committing default in revenue, 860. 

Lessee of Court of Wards, 860. 

Particular individual, 860. 

Re-entry clause, absence of, 860. 

Tenant having untransferable right of occupancy, 860. 
Third party, 860. 

Form of covenant against, 853. 

Lessee’s liability on, 857. 

Lessee, mortgage by, 859. 

Lessor’s right against transferee, 857, 861. 

Liconce — 

Action, no duty to take, 857. 

Assignor bound to obtain, 857. 

Costs of obtaining, 857. 

Dumpor'a case, 857. 

Extent of, once granted, 857. 

Lessor’s refusal to give, 857. 

Vendor must obtain, 857. 

Licence not a breach, 857. 

Licence not to be withheld unreasonably, 855. 
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Assignment by lesser — contd . 

Local usage, 853. 

Lodgings, letting of, covenant not to sub let, 857. 

Mortgage by way of, 853. 

Mortgage by way of sub-demise, 861. 

Mortgagor and lessor, 859. 

Nature of covenant, 854. 

Non-applicability to certain land, 855. 

Notwithstanding refusal by lessor, 855. 

Part interest, 853. 

Parting with possession, 854. 

Partner or dissolution, 860. 

Privities, different kinds of — 

Privity of contract, 857. 

Privity of contract and estate, 857. 

Privity of estate, 857. 

Privity of estate established between transferee and lessor on, 857. 
Prohibition against assignment of whole or part under-lease a breach, 854. 
Re-entry clause absent, 861. 

Refusal “ upon advice ” not arbitrary, 855. 

Restriction against, under-lease not a breach, 854. 

Sub -lease, 861. 

Term cannot bo longer than that of the assignor, S56. 

Title to the freehold in England, 856. 

Title to the freehold in India, 856. 

Transfer by lease, 856. 

Transfer by mortgage, 856. 

Transfer by sale, 856. 

Under-lease, 861. 

Under-lessee, mortgage by, for residue of term, 859. 

Usual covenant, it is not, 854. 

Whole interest, 853. 

“ Whole or any part of his interest,” meaning of, 856. 

Winding-up order, on, 860. 

Assignment by transferee of lessee — 

Attached to the earth — Also see “ Fixtures.” 

Anchor, 26. 

Baling press, 28. 

Distillery, 28. 

Doinostic articles, 28. 

Doors, 27. 

Emboddod in the earth, 25, 28. 

Factory, 28. 

Fixed machinery, 26. 

Fixtures in English Law differ from, 25. 

Law boforo tho passing of the Act, 25. 

Materials of a house, 28. 

Natural annexation, 25. 

Physical annexation, 25. 
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Attached to the earth — contd . 

Presumption arising from definition rebutted, 25. 

Rooted to the earth, 25. 

Tiled huts, 28. 

Windows, 27. 

Attestation — 

Not necessary in a conveyance, 422. 

Attestation— Also see “ Attesting witness. ” 

Definition retrospective, 521. 

Invalid, 520, 524. 

Meaning, 520. 

Method of, 521. 

Purdah lady executant, 522, 525. 

Proof of, 524. 

Receipt clause, on 520. 

Various modes of, 523. 

Attesting witness — 

Effect on, of attestation, 524. 

Ignorant of nature of instrument, 525. 

Registration, 525. 

Scribe, 525. 

Signature by itself does not make a person, 524. 

Attornment, 809. 

Auction -purchaser — 

Cases when, 581, 582. 

Conditions on which mortgagee bound to deliver, 681. 
Construction of valuable building, 587. 

Costs of accession, 585. 

Costs, 585. 

Cutting down trees by mortgagee, 586. 

Expenditure incurred by mortgagee, 582. 

“ Babuana ” property— See “ Maintenance, future.” 

Benefit of public— See “ Publio, benefit of.” 

“ Bhaobandak ” — See “ Usufructuary mortgage, varieties of. ’* 

“ Bhooa bandukam ” — See “ Usufructuary mortgage, varieties of.** 

Bhooyadi— See “ Usufructuary mortgage, varieties of.” 

Bill, reference to, 3. 

Boundaries, 416. 

Brackets, no part of the act, 5. 

Building leases, 70. 

Transfer of benefit of agreement, 70. 
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Building scheme — 

Common, 236. 

Essentials of, a, 237. 

Intention to ostablish mutual obligations, 236. 

Buyer’s duty to disclose — 

Confined to what, 445. 

Decoit if implied, 445. 

Trespasser's proposal to purchase, 445. 

Care of property — 

Nature of vendor's obligation, 425. 

Vendor must act prudently, 425. 

Vendor’s liability ceases on delivery, 425. 

Care of title-deeds — 

Till delivery vendor liable, 425. v 

Certificate ofJ Commissioner or Master, 676. 

Cessation of interest — 

Interest on the principal money, 707. 

Moment when interest coasos to run, 707. 

Notice before payment or tender, 707. 

Previous tender, 707. 

Requisites valid for cessation of interest, 706. 

Service of notice, 707. 

“ Tender or deposit,” meaning of, 707. 

Withdrawal by mortgagor, 707. 

Champerty and maintenance — 

Defence of existing possession of property, 192. 

English Law differs, 191. 

Equity of redemption, purchase of, 192. 

Gambling in litigation, void if, 192. 

Inadequacy of price, 192. 

Present transfer by vendor, 191, 192. 

Public policy contrary to, void, 191. 

Supplying money, to suitor, 191. 

What are, 191. 

Chance — See “ Spes succession is." 

Charge — See also “Charge of purchaser,” “Charge of sub-purohaser,” "Charge of 
vendor.” 

Agreement to mortgage, 768. 

Annuity, 758. 

Attachment, 767. 

Attestation, 760. 

Changes in section 100, 743. 

Common incidents of mortgage and, 751. 

Contingent, 766. 
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Charge— contd . 

Co-sharer’s right to, 758. 

Created by aot of parties, 744. 

Description of property essential, 744. 

Distinction between mortgage and, 749, 750. 

Escheat, 758. 

Floating, 755. 

Further, 474, 756. 

How enforced, 751. 

Intention how far essential, 747. 

Interest how far a, 746. 

Instances of no charge, 753, 754. 

Invalid mortgage whether a, 757. 

Limitation for enforcement of, 752. 

Maintenance whether a, 757. 

Meaning of, 743, 744. 

Must not amount to a mortgage, 748. 

Nature of, 743. 

Operation of law created by, 747. 

Other varieties of lien, 756. 

Personal liability, 747. 

Registration, 760. 

Release of, 760. 

“ So far as may be,” meaning of, 751. 

Stamp, 760. 

Transferee without notice, 753. 

Transferee for consideration and without notice, rights of, 753. 

Trustee having charge for expenses exempted from the operation of the 
section, 752. 

Unsecured debts, 758. 

Unsecured creditor, 758. 

Charge of purchaser — 

Contract of sale with delivery, 449. 

Earnest, 449. 

Enforceable against whom, 455. 

Balance how recoverable, 455. 

Court may declare on summons, 451. 

Discharging an enoumbrance by purchaser, 456. 

How enforced, 455. 

Extinction of, 451. 

Forfeiture, 452. 

Lien when given, 450. 

Nature of, 451. 

Property to which it attaches, 449. 

Purchaser must bo entitled to the return, 449. 

Time when, comes into existence, 461. 

Seller has no personal interest, 460. 


Charge of sub-purchaser, 455. 
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Charge of vendor — See “ Lien of unpaid vendor.” 

Against whom enforceable, 440. 

Assignee’s rights, 440. 

Contract to the contrary how affects, 441, 442. 

Co-purchasers, 443. 

Embodied in purchaser’s suit, 440. 

Extinction of, 441, 442. 

How effected. 

Agent, payment to, 443. 

Agent, unauthorized to receive, 443. 

Instalment bond taken, 442. 

Mortgage accepted, 442. 

Nominee to receive, 442. 

Payment to creditor, 442. 

Promissory note taken, 442. 

Third person to receive, 441. 

Injunction against purchaser, 443. 

Interest on, 444. 

Limitation for enforcement, 443. 

Meaning of, 430, 440. 

Nature of, 439, 440. 

Personal romody ugainst purchaser 443. 

Premium under lease. 443. 

Realisation of, 444. 

Receipt of consideration how affects, 441. 

Registration of, 443. 

Transfer of, 443. 

Charity — S ee “ Public, benefit of.” 

Class — 

Boquosts and devises to a, 182. 

Canons of construction, 183. 

Child en ventre sri mere, 185. 

Eldest of, as shull attain a particular age, 182. 

Gift controlled by other provisions, 182, 183. 

Gift to a, 155. 

Gift to a contingent class and a gift to a class upon a contingency, distinction 
between, 182. 

Gift to a, except one, 155. 

Gift to take effect on death of lineal descendants, 156. 

Gift upon attaining a specified age and a gift to such member of a class as 
attain a specified ago, distinction between, 182. 

Hindu Disposition of Property Act, 156. 

Meaning of, 155. 

Member of, dying undor, 182. 

Youngest of, as shall attain a particular age, 182. 

Wills, 156. 

Clog — See “ Redemption.” 

Code of Civil Procedure, 1908 — 

Section 60. how different from section 6 (a), 55. 
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Collate rax security, 474. 

Commissioner’s certificate— See “Certificate of Commissioner.” 

Commissioner’s report — 

Exceptions allowed, as to title, 404. 

Co-mortgagor’s expenses— See “ Expenses of co-mortgagor.” 

Compulsory acquisition — See “ Surplus sale proceeds.” 

Computation of time in leases— See “ Term, computation of, in a lease.” 

Concurrent leases — See “ Lease.” 

Condition — 

Agreements on, 191. 

Bequests on, 191. 

Capricious withdrawal of consent, 191. 

Charitable gift, 191. 

Compensation for deficiency, 388. 

Compliance after act or event, 191. 

Conditional conveyance, 188. 

Consent generally, 191. 

Defeat the provisions of the law, 189. 

Distinguished from election, 188. 

Forbidden by law, 189. 

Fraudulent, 189. 

Ignorance of condition, 188. 

Immoral, 189. 

— 

Impossible, 189. 

Involves or implies injury to person or property of another, 189. 
Precedent, 187. 

Continuing or abiding, 187. 

Distinguished from subsequent, 187. 

Lunatic, Court acts for, 188. 

Must be substantially complied with, 187. 

No general rule for computing time, 187, 188. 

Time for performance when period prescribed, 187, 188. 

Time for performance when no period prescribed, 187, 188. 

When in doubt Court prefers condition subsequent, 187. 
Presumption, 188. 

Publio policy opposed to, 190. 

Vesting of legacy, 191. 

Condition of leasehold premises — ' 

Aotion on the covenant, 872. 

Agricultural leases, 804. 

Assignee’s liability as to, 867. 

Breaches, whether oontrary or not, 872. 

Covenant to build and covenant to repair, 871. 

Covenant for repair how construed, 870. 

Covenant runs with the reversion, 867, 
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Condition of leasehold premises— contd. 

Covenants separate and distinct, 868. 

Covenant as to, instances of, 866. 

Defect in, 869. 

Distribution of liability for, 864. 
t view state of, 869. 

Express covenant to keep, as at date of possession, 864 
Fixture of landlord, 870. 

Form of covenant, 864. 

Implied contract to maintain, 864. 

Implied obligation of tenant, 864. 

Inside repairs not included, 864. 

Irresistible force exception, 863. 

Landlord’s collateral agreement, effeot of, 871. 

Landlord’s obligation, extent as to, 871. 

Lessee’s liability as to, on expiration of terra, 863. 

Lessee’s liability as to, during the terra, 863. 

Lessor’s right to enter, 863. 

Lessor’s right to inspect, 863. 

Lessor’s right to give notice of defect, 863. 

Lurcott v. Wakely Wheeler (1911) 1 K. B. 905 (review> authorities), 865. 
Maintain same, subject to reasonable wear and tear, 864. 

Measure of liability for repairs, 869. 

Nature of covenant, 867. 

Nature of covenant, as to, 867. 

Notice to agent or servant, 869. 

Notice to repair, 869. 

Notice to tenant, 869. 

Original structure defective, 867. 

Paint, not inoluded, 865. 

Phrases on, judicially interpreted, 865. 

Remedy, dofects, 863. 

Remedies for broach, 872. 

Runs with the land, tho covenant, 867. 

Specific repairs, covenant to do, 870. 

Standard of repair, 866. 

Sublessee, 867. 

Under-lessor, 867. 

“ Wear and tear,” reasonable meaning of, 863. 

Wind and water-tight, 864. 

Condition or limitation making interest on transfer determinable 

Attempted alienation, dotorminable on, 137. 

Evasion of the rule, 139. 

Exemption, 138. 

Insolvency, determinable on, 137. 

Condition subsequent — 

Alienation against, 201, 202. 

Considerations applicable differ from conditions precedent, 196. 

Contingency cutting down or divesting gift, 201. 
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Condition subsequent — contd. 

Contingency on which a limitation is to take effect must be definite, 203. 
Defeasance must fit the condition, 203. 

Gift over cannot be implied, 203. 

Gift over, when void, 202. 

Ignorance of, 198. 

If void, how gift affected, 204. 

Infant not bound for residence, 201. 

Invalid, 206. 

Limitation to the rule in section 31, 205. 

Marriage, 203. 

Must be strictly fulfilled, 203. 

Must be subsequent to actual enjoyment and possession, 197. 

Odious and not given a favourable construction, 203. 

Operates in defeasance of an estate vested, 197. 

Preferred when in doubt whether it is precedent or subsequent, 197. 

Religion, change of, 202. 

Repugnant, effect of, 201. 

Residence, 200, 201. 

Revocation clause, 204. 

Rule, of perpetuities does not affect, 207. 

That transfer shall cease, 205. 

Time for performance, 1 98. 

Validity of, 198. 

Void, contrary to public policy, 197, 198. 

Void, if impossible, 198, 199. 

Void, if uncertain, 198. 

When dispensed with, 199. 

Conditional sale, mortgage by — 

Alteration in the law, 480. 

“ Certain date,” meaning of, 488. 

Difference between a mortgage by conditional sale and a sale with an option 
to purchase, 483. 

Essential ingredients of a, 480, 486. 

Indicia of a mortgage by, 485. 

Intention of parties the test whether mortgage or sale, 481, 482. 

Limitation, 488, 489. 

Mortgagee taking possession without foreclosure proceedings, 490. 

Onus, 489. 

“ Ostensibly,” moaning of, 480. 

Personal covenant, 488. 

Possession, 489. 

Presumption, 489. 

Proviso and its construction, 481. 

Punjab rule, 490. 

Regulations governing redemption of a, 486, 487. 

Rights of the parties, 490. 

“ Such payment,” meaning of, 488. 

Waiver on acquiescence, 489. 

What is a, 480. 
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Conditional transfer — 

Acceleration of remainder on failure of life estate, 195. 

Bequests and devises, 196. 

In what manner the prior disposition should fail, 195. 

Presumption of simultaneous death, 196. 

Takes place if the precedent estate is out of the case by any means 195 
. To one person coupled with transfer to another on failure of prior ’disposition, 

Where owing to inadvertent circumstances the event does not literally take 
place, 195. 


Conditionally limited — 

Agricultural leases, 885. 

Defeating the provisions of law, 885. 

Forbidden by law, 885. 

Fraudulent, 885. 

Happening of event, 885. 

Immoral, 885. 

Impossible, 885. 

Involve or implies injury, 885. 

Public policy against, 885. 

Sections 31, 32 and 33 other examples, 885. 

Consideration — See “ Price.” 

Consolidation — 

Changes in section 61, 568, 569, 

Charge applicable to, 576. 

Clog in the equity of redemption, 572. 

Conditional redemption gives rise to, 572. 

Contrary intention, how affects, 570. 

Definition of, 569. 

Doctrine applicable with in certain limits, 574. 

Doctrine applicable against certain persons, 574. 

Doctrino of, overthrown, 570. 

Election doctrino does not affect, 573. 

English Law of, how diffors, 569, 570. 

Loss of right of, 573. 

Marshalling, conflicting with, 572, 573. 

Mortgage to ono of two or moro co -mortgagees, 571. 

Mortgage by one of two or more co-mortgagors, 571. 

Mortgagee not entitled to the benefit of, 576. 

Mortgagee holding two mortgages on the same property, 574. 

Puisne mortgagee, 572. 

Rule not applicable, instances of, 575. 

Undivided shares 572. 

Union of mortgages on different estates after assignment of the equity of 
redemption on one of them, 572. 

Consolidation ; rule in’section 67A — 

Ingredients of, 610. 

Mortgagee within, 611. 
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Consolidation ; rule in section 67A — contd. 

Retrospective, not, 611. 

Same or different properties, 611. 

Statutory charge outside the scope of, 611. 

Constructive notice — See “ Notice.” 

“ Ought ” as defined in section 3, 37. 

Wilful abstention from inquiry, 33, 36. 

“ Charges ” affect the property, 36. 

Contradictory recitals in respect of different portions of the same property, 37. 
Facts learnt upon investigation of title, 36. 

Failure to investigate title, 37. 

False answer given to inquiry, 36. 

Nature of duty to inquire or search, 36. 

Not wilful or fraudulent turning away, 36. 

Occupation of land by tenant affects a purchaser, 37. 

Omission to investigate title of a portion, 37. 

Reasonable answer given to inquiry, 36. 

Rents received inconsistent with vendor’s title, 37. 

Section 55 (1) (a) of the Act cannot be pleaded when there is wilful absten- 
tion, -37. 

Secrecy in the transaction, 37. 

What is wilful abstention from inquiry and search, 36. 

Contingent devises and bequests — 

Condition subsequent and condition precedent, 179, 180. 

Description definite of the devisee, gift by, 180. 
description not definite, 180. 

Discretionary power to trustees, 181. 

Gift on attainment of particular age, 179. 

Words importing contingency do not prevent vesting, 179. 

Contingent interest — 

What is a, 178. 

Contract Act — 

Registration Act, 47. 

Regulating transactions under this Act, 47. 

Contract of sale — See also 44 Agreement for sale.” 

Agroomont contemplating execution of a formal, 376. 

Assignment by purchaser of rights, 374. 

Attachment on property subject to a, 376, 

Contract tQ sell, distinguished from, 375. 

In possession of a Mahomodan widow for dower 376. 

When vendor hod delivered possession, 376. 

Whore by award property was transferred to the wife, 375 
Co-sharer cannot assign or transfer, 376. 

Creates no interost, 374. 

Damages against vondor, 374. 

Definition, 364. 

Delivory of documents not a, 366. 
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Contract of sale — contd. 

Devised property, of, 375. 

Indian Law differs from English Law, 374. 

Loss or destruction of property under, 375, 376. 

Obligation, benefit of, purchaser entitled to, 374, 375. 

Prepared by, whom, 365. 

Purchaser’s rights under, 374. 

Registration, 375. 

Registration unnecessary, 375. 

Representatives of contracting parties bound by, 374, 375. 

Sale differs from a, 375. 

Specific performance not tho only remedy of the purchaser, 375. 
Specific Relief Aot section 13 differs how, 375. 

Vendor personally liable, 374. 

Contribution to mortgage debt — 

Amendment of the section, 689. 

Analysis of the section, 690. 

Assignment subject to prior charge, 696. 

Being an equitable right can be exercised on equitable grounds, 699. 
Charge created by, 698. 

Claim for, how arises, 690, 691, 692. 

Covenant for further assurance how affects, 695, 696. 

Distribution disturbed, 695. 

Exclusion of rule in soction 82, 700. 

“ Incumbrance ” meaning of, 695. 

“ In the absence of a contract to the contrary,” meaning of, 696. 
Marshalling in conflict with, 698. 

Modification by introduction of extrinsic principle, 692. 

Mortgagee becoming purchaser of part of the property, 699. 

Not allowed in execution proceedings, 699. 

Partial redemption how affects, 693. 

Principle of assessment, 690. 

Release by mortgagee, 691. 

Shield of the mortgagor, 694. 

Value for purposes, 697. 

Conveyance — 

Consideration — See “ Price.” 

Cost of perusing and executing on behalf of vendor’s mortgagee, 418. 
Cost of preparation of, 418. 

Convenants — See “ Covenants generally. *' 

Date of, 418. 

Description in a, of property sold, 419, 420. 

Abuttals in a, 419. 

More or less, expression, meaning of, 419. 

More or less by estimation, 420. 

Old and new, how reconciled, 419. 

Parcels, different conveyance, separate, 419. 

Purchaser’s right to prepare, 418. 

Form of, 418. 

62 
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Conveyance — contd . 

General words — 420. 

Farm-houses, 420. 

Fixtures do pass and when not, 420. 

How construed, 420. 

How restricted, 420. 

• t 

Looms, 420. 

Not necessary in a conveyance, 420, 421. 

Threshing machines, 420. 

What do they consist of, 420. 

What passes under, 420. 

Operative part, 419. 

Parties to a, 418. 

Plan— 

A definite delimitation of the land, 419, 420. 

Decides the extent, 419, 420. 

Grant and not the plan must be looked at, 419, 420. 

Recitals in a, 418. 

Introductory, 418. 

Narrative, 418. 

Rules which govern when they differ from the operative part, 419. 
Setting aside after execution, 398. 

Tender to vendor, 418. 

Vendor not bound to tender, 418. 

What passes on a, 418. 

Who should prepare, 418. 

Witnessing part in a, 419. 

Coparcener — See “ Alienation by.” 

Court of Wards — 

Established in different provinces, 82. 

Wards incompetency to alienate, 83. 

Covenants Also s«e "Covenants generally,” "Covenants varieties of,” “Persona 
covenants.” 

Affirmative, 236. 

Affirmative in form negative in substance, 230. 

Assigns of covenantor, 238. 

Benefit runs with the land, 227. 

B ' a r ndte°naSb n 229 ith ^ ^ 6qUity but nofc afc law I exce P fc between landlord 

Definition of, 431. 

Form of, 230. 

Inter-dopendent, 233. 

Negative, 230. 

Production, for runs with the land, 403. 

Re-entry by covenantor, 239. 

Running with the land, 231. 

Trustee by, 239. 

Unless there be a to produce, purchaser is not bound to complete, 403. 

Varieties of, 230. y 



INDEX. 


979 


Covenants Oenerally-AIso see “Covenants,” “Covenants, varieties of 
“Personal covenants. 

Acts and omissions reducible to four heads, 422. 

Framed how, 421. 

Freedom from encumbrance, 421. 

Further assurance, 421. 

Good right to convey, 421. 

Indian Law implies what covenants, 422. 

Mortgagees, absolute warranty of title, 422. 

Quiet enjoyment, 421. 

Run with the land, 421. 

Seizin, 421. 

Seisin may be omitted, 421. 

Title see “Covenant for title.” 

Trustees, executors and others in a fiduciary capacity giving, 422. 

Lessees, 422. 

Lessors, 422. 

Mortgagees, 422. 

Vendors, qualified, 422. 

What words necessary to form a, 421. 


“ 8 ° “ C ™* 

Affirmative, 801. 

Alternative, 801. 

Collateral, 804. 

Concurrent, 800. 

General principles relating to, 804. 

Implied in law, 800. 

Mutual, 800. 

Negative, 801. 

None but fair and usual — See " Usual covenants.” 

Personal, 804: see also “ Personal covenant.” 

Real, 804, 

Renewal — See “ Covenant for renewal,” 804. 

Restrictive, 801: see also “ Restrictive covenant.” 

Restrictive user of premises, 801. 

Running with the land, 803. 

Running with the reversion, 805. 

Title for: see “Covenant for title. 

Usual — See “ Usual covenants.” 

Varieties of, in a lease, 800. 

With all usual or reasonable— See “ Usual covenants.” 

Covenantee — 

Who is a, 431. 

Covenantor — 

Who is a, 431. 


Covenant for quiet enjoyment— See “ Quiet enjoyment.” 
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Covenant for renewal — 

Assignability, 805. 

Breaking up, 805, 806. 

Construed strictly, 805. 

Execution of, how carried out, 805, 806. 
Exercisable by whom, 805. 

Form of, 807. 

Insolvency, effect of, on, 805. 

Laches, 807. 

Limits of, 805. 

Notice of intention to renew, 807. 

Perpetual or otherwise, 805. 

Perpetuity rule does not trench on, 805. 

Qualified persons, right to, 805. 

Runs with the land, 805. 

Specific performance by lessee, 806. 

Usual, it is not, 805. 

What is a, 804. 

Covenant for title — 

Defect known to purchaser, 433. 

Express, 431. 

Fiduciary owners excepted from, 435. 

Framing of, 431. 

Implied on sale, 431. 

Indemnity, covenant for, distinguished, 432; 
Indemnifying clause in sale deed, 433. 

Joint tenants covenantors, 432. 

Nature of, 432. 

Possession, not implied on, 433. 

Purchaser’s remedy on breach, 434, 435. 

Quiet enjoyment not a, 432. 

Rebuttal of presumption, 432. 

Reducible to four heads, 432. 

Runs with the land, 431, 435. • 

Tenants in common covenantors, 432. 

Varieties of 432. 

Waiver of right under, 433, 434. 

Covenants implied by mortgagor — 

“ Accruing due, ” meaning of, in seotion 65, 596. 
Amendment of seotion 66. 

Devolution of benefit of, 599. 

Distinction between oovenant in law and, 593. 
Excluded by express oontract to the contrary, 693. 
Freedom from enoumbrance, 696. 

Further assurance, 595. . 

Good title, 593, 596. 

Jus tertii, defenoe of, 595. 

Leaseholds, 597. 

Land revenue, 596. 
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Covenants implied by mortgagor— contd . 

Mortgage© purchaser finding title defective, 595. 

Mortgagee’s liability to the lessor on, 598. 

Mortgagee’s security not enhanced by, 594. 

Obligations imposed on mortgagor for, 596. 

Operation of, 593. 

Original mortgagor purchasing from revenue sale, purchaser effect on, 597. 
Partition, result of, on, 594, 595. 

Public charges, payment for, 596. 

Puisne mortgage’s right to, 595, 599. 

Crops — 

Agricultural, 893. 

Bamboo clumps are standing, 24. 

Code of Civil Procedure, 1908, under, 24. 

Default, in case of, 853. 

Determination of lease, on, 853. 

Future, 24. 

“ Goods ” include, 24. 

Growing, mortgage of, 24. 

Growing, not immoveable property, 24. 

Indian Forest Act, under, 24. 

Indigo, 24. 

Ingress and egress, free, 853. 

Lac, 24. 

Legal representation, 853. 

Lessee’s right to, 853. 

Limited nature of, 853. 

Meaning of, 853. 

Moveable property, 24. 

Pan creepers, 24. 

Planted, 853. 

Section 108 (e), 853. 

Section 111 (b), 853. 

Servants and agents, 853. 

Sown, 853. 

Standing, 24. 

Sugar cane, 24. 

Crown — See “ Alienation by.” 

Damaoes, assignment of — See ** Right to roe.” 

Damages for — 

Attachment and sale, 76. 

Broach of contract, 76. 

Negligence of agent, 76. 

Speoific performance for broach, 76. 

Unliquidated, 76. 
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“ Damdupat” — 

Capitalisation of interest, 48. 

Conditions necessary, 48. 

Hindu Law rule, 48. 

Mortgagee in possession, 48. 

Moveable or immoveable property secured, 48. 

Usury Laws do not repeal the rule of, 48. 

Where in force, 48. 

Debate on the bill, 3. 

Debentures — 

Not actionable claim, 946. 

Debt— S ee “Transfer of mortgage debt and property.” 

Debutt ah property— See “ Mahant.” 

Transfer of, 113, 114. 

What is, 113. 

Deed, before registration — 

Destroyed, 403. 

Lost, 403. 

Deed and its contents — 

Covenants in a lease, 35. 

Lease, 35. 

Leasehold title, 35. 

Recital, 35. 

Sales by auction, 35. 

Settlement, 35. 

Under-lease, 35. 

Will, 35. 

Defect in property— See also “ Material defect." 

Material, 384, 388, 391. 

Omission when fraudulent, 399. 

Building purposes what is a, for, 384 

In one set of circumstances may not be in another, 384. 
Meaning of in section 55 (a), 384. 

Open contract for sale when, 396, 397. 

Purchaser how affected, 396, 397. 

Residential purposes what is a, for, 384. 

Vendor’s liability to disclose, 384, 385. 

Agent of, 386, 387. 

Cannot be excused by employment of agent, 386, 387. 
Consequences of omission to disclose, 386. 

Discharged when purchaser has knowledge, 385. 
Extent of, 385. 

Highway across the land, 385. 

Invisible matters, 385. 

Latent q. v. 

Not discharged by leaving purchaser to inquire, 385. 
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Defect in property — contd. 

Vendors liability to disclase — could. 

Onerous and unusual covenants, 390. 

Patent, q. v. 

Quality of land as to, 385. 

Rents and business particulars, 385 
Ruinous condition of house, 385. 

State and condition of property. M 
Title to property as to, 385. 

Defective title — 

Alienee from a Hindu widow, 291. 

Belief in validity of title, 294. 

Compensation amount of, 297. 

Court sale purchaser not included, 297. 

Crops right to, when, 303. 

Defeasible title is not a, 298. 

Eviction of transferee with, right of, 289. 

Alternative remedies, 289. 

Equitable estoppel, 298. 

Improvements, 

What are, 301. 

Compensation when Act does not apply, 290. 

Costs, 303. 

Disregarded, 302. 

Holder right to, by, 301. 

Injunction, 302. 

Lis pendens doctrine, 302. 

Removal of materials for, 302. 

Revaluation in execution proceedings, 302. 

Secured, 302. 

Severance of, made in good faith, 301. 

Vendor purchaser, 303. 

Invalid transfer, 297. 

Lessee is not a bona fide holder under, 292. 

Lien not created, 297. 

Limitation of interest, 291. 

Limited owner, 291. 

Marketable title differs, 297. 

Meaning of , 297. 

Mesne profits and Improvements Act, 290. 

Mortgagee, 292. 

Option not to holder of, 296. 

Persons not entitled to the benefit of the section, 295. 

Possession when to be delivered by holder of, 298. 

Rent paid under dofeotivo title 

Assignee’s rights— against tenant paying in advance, 287. 
Auction -purchaser’s right against tenant paying in advance, 287. 
Compensation or damages instead of rent, 287. 

Defective title — Payment under, 288. 

Good faith as to payment and holding, 288. 
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Defective title — contd. 

Rent paid under defective title — contd. 

Joint discharge, 288. 

Mortgagee failing to make inquiries, 287. 

Mortgagee’s right — when rent paid in advance, 287. 
Notice by tenant, 288. 

Paid before due date, 286. 

Paid under compulsion of law, 288. 

Suit for rent paid in advance, 287. 

Tenant paying to mortgagor after the mortgage, 287. 
Transfer or assignment by lessor during the tenanoy, 287. 
Transferee with, evicted — 

Believe in good faith to be absolute owner, 289. 
Subsequent to improvements made, 289. 

Transferor as evictor, 296. 

Want of title, how, 297. 

Who are not transferee in good faith, 295. 

Delirious— See “ Alienation by drunkard.” 

Delivery — 

What is and when it takes place, 373. 

Delivery by lessee on determination — 

Absolute possession necessary, 878. 

Accidental retention of key, 879. 

Agricultural leases, 878. 

Breaking of locks, 878. 

Dispossession by third party, 879. 

Ejectment proceedings for, 879. 

Forceful entry, 878. 

Goods of tenants left behind, 879. 

Holding over tenant dispossessed, 879. 

Ineffectual, cases of, 879. 

Limitation for suits for, 879. 

Locking the door, 879. 

Possession of premises, 877. 

Prospective tenant, 878. 

Rent payable till, 878. 

Servant using premises, 879. 

Sub-lessee in occupation, 878. 

Under-lessee in occupation, 878. 

Vaoant possession essential, 878. 

Delivery on sale — 

Various modes of, 425. 

Demise — See “Actual demise.” 

Deposit in Court — 

Amendments of section 83, 701. 

Cost of litigation, 701, 702. 

Court in which deposit should be made, 705. 

Dispute as to legal representative, 704. 
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Deposit in Court — contd. 

Effect of deposit, 703. 

Interest deposited, 701. 

Interest for the day of deposit, 701. 

Instalments deposit, 702. 

Minor mortgagee, 704. 

Mortgagee accepting deposit which does not include revenue, 70- 

Nature of deposit, 702. 

Payment to credit of mortgagee, 703. 

Penalty payment not included, 701. 

Person entitled to deposit, 704. 

Premature tender, 702. 

Revenue paid by mortgagee, 702. 

Section prescribes summary redemption, / 01. 

Second appeal question of sufficiency cannot be raised, 70*. 

Stage of deposit, 702. 

Sum to be deposited, 701, 702. 

Withdrawal of deposit by mortgagee, 704. 

Withdrawal of deposit by mortgagee’s agent, 70 o. 

Withdrawal of deposit by mortgagor, 704. 

Deposit or earnest money 
Forfeiture of, 452. 

Interest on, 455. 

Nature of, 451. 

Rate of interest on, 455. 

Return of, grounds for, 452. 

Both parties in default, 454. 

Contract not binding, 452. 

Delay by vendor, 453. 

Lunatic purchaser, 455. 

Misdescription and misrepresentation, 4o3. 

Non-disclosure, 453. 

Power of sale defective, 453. 

Title of vendor defective, 453. 

When both parties in default, 454. 

Deposit of title-deeds See “ Equitable mortgage.*’ 

Description of property- 
Errors in, 388. 

Destruction of leasehold 
Agricultural leases, 837. 

Avoidance of lease, 837. 

Breach of covenant to insure, consequences of, on, 840. 

Default of lessee, resulting in, 838. 

Earthquako, 838. 

Eviction by title paramount, 840. 

Excepted risks, 838. 

Exception to rule in section 108 (d), 83 . 

Fire, 837. 
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Destruction of leasehold — contd 
Fire near end of term, 838. 

Flood, 837. 

Frustration, doctrine of, 841. 

Insurance against fire, 838. 

Insure covenant, form of, 839. 

Insurance covenant, nature of, 839. 

Insurance of two properties, 839. 

Insurance on an option to purchase, 839. 

Irresistible force, 837, 838. 

Limited right of avoidance, 837. 

Option of lessee, 838. 

Rent payable on, 840. 

Rent wholly paid in advance, 838. 

Repair, reinstate, covenant to, distinction between 84] 
Tempest, 837. 

Tenant when liable to restore on, 840. 

Vacant possession on, 838. 

Violence of an army, 837. 

Wrongful act of lessee causing, 842. 

Destruction of property 

After ownership has passed, 446, 447. 

Before ownership has passed, 446, 447 . 

Determination of lease — 

Agricultural leases, 885. 

Amendments by Act 20 of 1929 not retrospective, 885. 

Death of lessee does not cause, 885. 

Effluxion causing, 885. 

Holding over regulated by section 106, 885. 

Notice to quit not necessary, 885. 

Time limit expires, 885. 

Enumeration in section 111 exhaustive, 885 . 

Servant in occupation, 885. 

Disclaimer — 

Authority for sale on death or disclaimer, 89. 

Exchange does not include power of sale, 88 . 

Express prohibition against, 89. 

Powerot'T 8 in ‘° 0P6ra ‘ i0n ° n d6ath ° f t ° nant for “e, 89. 
Private treaty, 88 . 

Public auction, 88 . 

Subject to existing tenancies, 89. 
easements, 89. 
prior charges, 89. 
restrictive covenants, 89. 

Subject to reserve, 88 . 

Together or in lots, 88 . 

Under depreciatory conditions, 88 . 
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Disclosure — 

Agricultural lease, 862. 

Contract to the contrary, 862. 

Duty of, 862. 

Local usage, 862. 

Nature and extent of the property, liability for, 861. 
Disclosure by lessee — See “ Lessee, disclosure by.” 


Disclosure by vendor — 

Affirmative covenant, 387. 

Landlord’s notice to repair, 387. 

Agreement preventing statutory period of prescription for running, 387. 
Drains existence of, 386. 

Easements which are inchoato, no duty, 387. 

Intimation by tenant to vacate, not duty of, 387. 

Leases and tenancies, 386. 

Way round and across a meadow not seen by purchaser, 386. 

Facts and circumstances affecting value, 386, 387. 

Fact material to title, distinguished from quality of land, 383. 

Highway across, 383. 

Quality of land, 383 

Business particulars, 383. 

Estimated annual value of £400, 383. 

Rents and business particulars, 385, 

Ront particulars, 385. 

Ruinous condition of house, 385. 

Disposition — 

Prior not enlarged, 204. 

Prior when void, 204. 

Ulterior when void, 205. 

Double possibility, rule ok, 141 

Doubtful title, 404, 405, 406. 

Drunkard — See “Alienation by.” 

Duration of a lease— See “Term, computation of, in a lease. 1 ’ 
Earthquake — See “ Destruction.’ 

Easement — 

Cannot be transferred apart from the dominant heritage, 6o. 

Creation of differs from transfer of, 65. 

Profit a prendre, 65. 

There must be two tenements of different owners, 65. 


Election — 

Actual election and duty to elect differ, 211. 
Application of rule of, 211. 

Hindus, 211. 

Interests, of different kind, 211. 

Mahomodans, 211. 


4 
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Election — contd. 

Belief of transferor, 213. 

Benefit, 212. 

Cannot both retain property and, 212. 

Essential basis of the rule, 212. 

Must be higher in value, 212. 

Transfer for man’s, 212. 

Two or more, 212. 

Cancellation of deed, 216. 

Cannot take under and against the same instrument, 211. 

Compensation on dissent, 213, 216. 

Co-owners, 216. 

Dealing with both properties, 216. 

Death of owner of property before election, 216. 

Death of transferee, 216. 

Death of transferor, 216. 

Derivative title, person having need not elect, 213. 

Disposition by same instrument, 212. 

Disposition by separate instrument, 212. 

Double portions, 217. 

English Law, 214. 

Equitable charge to secure compensation 212 

Equivocal acts performed in ignorance of necessity of electing 211 

ro q rr g C l a , C 2 9 15. erf ° rmed ^ ign ° ranCe °* VaIU6 ° f « properties, 211. 

Forfeiture, 217. 

Gift under a will and claim de hors the will, 212 
Ignorance of value, 214. 

Information necessary for decision, 214 

“tr ‘° te imPUt8d “ ‘ “ ° f »*•* obligation, 214. 

Minor, 215. 

Misapprehension of value, 214 . 

Not a rule of positive law, 214. 

Option of one of two claims, 212 
Owner, meaning of, 212. 

Parallels of, 211. 

Persons under disability, 215. 

Court making election for, 215. 

Powers, 217. 

Property to which the rule applies, 211. 

Purdanashin woman making, 214. 

“ Quit . “ n ‘ U CO ’' mw ' ,um fle nfire debet e , 0 nu, " maxim o n 
!=■? ■ « .... 

Reversionary interest, 217. 

Time limit, 215. 

in of disability, 216. 

Undivided moioties, 217. P f 8am6 transa o tio n. 212- 
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Election — con t #. 

Value of property for compensation to be taken at date of transfer, 213. 

Void disposition, 217. 

What constitutes, 214. 

What is, 214. 

When not put to election, 218. 

Electric fittings, removal by tenant of — See “ Fixtures.” 

Enactment — Seo “ Savings of enactment,” “ Reasons for enactment.” 

Encroachments on leasehold, 873. 

Encumbered property — 

Purchaser’s remedies when buying, 440. 

Encumbrances — 

Interest on, 447. 

Liability for, on sale, 447. 

Purchaser making inquiry as to, 408. 

Sale free from, 447, 448. 

Sale subject to, 448. 

Encumbrances on sale — 

Amount to be deposited, 404. 

Discharge of, 404. 

Investments, 404. 

Powers of the Court, 404. 

English mortgage — 

“ Absolutely ” meaning of, as used in the section, 408 
Form of, 497. 

Personal covenant of, 497. 

Requisites of, 497. 

Equitable mortgage — 

Advances secured, 498. 

Future, 498, 500. 

General, 498, 500. 

Past, 498, 500. 

Companies Act, requires registration, 499. 

Definition, 498. 

Delivery by whom made, 600. 

Deposit before passing of the Act, 602. 

Deposit of deeds, 499, et. esq. 

Do not relate to the property, 504. 

For special purpose, 604. 

Deposit with a memorandum, 499. 

Deposit without a memorandum, 499, 500. 

Deposit with whom to be made, 502. 

Equitable sub-mortgage by deposit, 510. 

Hindu Land, 506. 

Intention to create a security, 504, 505. 

Leasehold instead of freehold, 499. 

Lessee, deposit by, 500. 
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Equitable mortgage — conUl. 

Limited owner, 500. 

Limitation, 512. 

Losing the deeds, 507. 

Mohamedan Law, 506. 

Mortgagee’s duty to examine the title-deeds, 507. 
Mortgagee parting with or loss of title-deeds, 507. 
Nature of the security, 505. 

Other than in the memorandum, 501. 

Parting with the deeds, 507. 

Part performance, 498. 

Personal covenant, 508. 

Places where it can be effected, 501, 502. 

Priority with subsequent legal mortgage, 507. 
Property charged by, 506. 

Punjab, whether could be made in the, 511. 

Receiver — 

Appointment of, 511. 

Mortgage by, for preservation, 511. 

Recovery of title-deeds by mortgagor, 507. 
Registration of, 508, 509. 

Release or reconveyance, 512. 

Remedy of the equitable mortgagee, 511. 

Requisites of a valid, 500. 

Show no title, 500. 

Solicitor, 500, 502. 

Stamp duty, 512. 

Tenant for life, 500. 

Various forms of equitable mortgage, 499. 

What property charged, 506, 507. 

What title-deeds should be deposited, 503. 

Equity or redemption — See also “ Redemption.’* 
Conveyance of the, 430. 

Less than Rs. 100, 430. 

Sale by mortgagor, 474. 

Stamp duty on, 430. 

Erection of permanent structure — 

Agricultural leases, 877. 

Maxim “ quicquid in cedificatur solo, solo cedit ,” 877. 
Prohibition against, 877. 

• • * 

Estoppel — 

Civil Procedure Code, para. 11 of third Schedule, 272. 
Common law principles of feeding the, 260. . 
Consideration essential, 258. 

Court sales outside the rule of, 272, 

Covenant character of as creating, 269. 

Defect in title no bar to feeding, 259. 

Duration of — 

Lessor and lessee, 269. 

Mortgagor and mortgagee, 259. 
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Estoppel — contd. 

Equitable principles of feeding the, 260. 

Erroneous or fraudulent representation a question of fact, 262. 

Exchange on same footing as sale, 272. 

heeding the, by subsequently acquired interest, 259. 

Fraudulent intention not necessary, 261. 

Hindu conveyances within the rule of, 258. 

Illogal alienation, 267. 

Implied cannot be construed, 258. 

Inquiry as in section 41 unnecessary, 272. 

Insolvency, 272. 

Lessor and lessee as between, 270. 

Mortgagor and mortgagee as between, 271. 

Motive immaterial, 262. 

Moveables within the rule of, 259. 

No feeding where there is no, 261. 

Nothing to feed the, 261. 

Operation of transfer, 269. 

Option of transferee, 269. 

Persons claiming under person estopped, 258. 

Personal character of, 258. 

Personal equity not within the rule of, 264. 

Plea of non cut factum, 270. 

Prohibited alienation, 267. 

Public policy transfers opposed to, 267. 

Reasonable care as in section 41 unnecessary, 272. 

Reciprocal naturo, of, 258. 

Recital character of as creating, 259. 

Recital general and particular, 259. 

Representatives bound, 258. 

Representative character of ns creating, 259. 

Reversioners, 268. 

Specific Relief Act, section 18 differs from the rule of, 264. 

State of knowledge immaterial, 262. 

Subsequently acquired interest of mortgagor how far within rule of, 264. 
Transactions void or forbiddon by law create no, 260. 

Transferee in good faith protected, 258. 

Truth known to both parties negatives, 262. 

Unfed, 201. 

Want of title, 271. 

When automatically fod, 269. 

When does the subsequently acquired interest attach, 266. 

Who can set up transferor’s fraud, 258. 

Exception — 

What is an, 421. 

Exchange — 

Amendment of section 119, 913. 

Charge whother created, 914. 

Completion of, 912. 

Cross-transfers, 911. 
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Exchange — contd. 

Currency note, 915. 

Definition of, 911. 

Different between sale and, 911. 

Easement, grant of, not an, 911. 

Eviction, remedy on, 913. 

Family arrangement, 911. 

Forbearance to take proceedings, 912. 

Form of conveyance on, 912. 

Hindu Law, 914. 

Implied covenant for title, 914. 

Joint owners transfer between, 911. 

Lessee surrendering lease, 912. 

Limitation, 914. 

Lunatic’s property, 912. 

Money forming subject of, 915. 

Money how far consideration, 911, 912. 

Ownership should be transferred, 911. 

Part performance doctrine, 912. 

Partition, 911. 

Pre-emption, 912. 

Property forming subject of, 912. 

Remedy for breach of contract, 912. 

Rights and liabilities of the parties inter ae , 914. 

Setting off one decree against another, 911. 

Stamp duty, 912. 

Third persons cannot be substituted, 914. 

Title on exchange, 913. 

Transfer by husband of land in lieu of maintenance to wife, 911. 
Two persons mutually transfer, 911. 

Vendor and purchaser summons, 912. 

Warranty on exchange of money, 915. 

Execution — 

Donee of power, 422. 

Has not revoked, 422. 

Must be alive, 422. 

Of sound mind, 422. 

Power-of-attorney for, 422, 424. 

Executor — Also see “ Alienation by.” 

Alienation by inquiries as to necessity, 84. 

Bankrupt, 85. 

Grant to, when unnecessary, 84. 

Insolvency of, no ground for refusing probate, 85, 86. 

Insolvent’s property not divisible amongst creditors, 86. 

Legal representative of deceased, 84. 

Power of disposal, 84. 

Powers, cessation of, 85. 

Powers of several exeroisable by one, 85. 

Powers, survival of, on death, 85. 
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Executor — contd. 

Probate, effoct of, 84. 

Purchase by, 85. 

Receiver appointed on bankruptcy of, 85. 

Roceivor not necessary on bankruptcy where co-executors willing to act, 85. 
Right as, when established, 84. 

Surviving executor, 85. 

Vesting of property in, 84. 

Expectancy — See “ Spea succesaionis." 

Expenses of co-mortoagor — 

Changes in section 05, 740. 

Limited right of subrogation for, 741. 

“ One of several mortgagors,” meaning of, in section 95, 741. 

Redemption by him, 740. 

What is included, 740. 

Express surrender — 

Act of parties, 887. 

Agricultural leases, 887. 

Consideration, 887. 

Damages, 888. 

Inter esse termini no bar, 888. 

Mutual agreement, 888. 

Reconveyance not necessary, 887. 

Remainder a bar, 888. 

Under-lease not prejudiced, 888. 

“ Falsa demonstrate non nocet” — 

Boundaries loosely described, 416. 

Dimensions inaccurate, 415. 

Error in the description of the principal thing, 415. 

Freehold land described as such included a strip of copyhold, 416. 

No error in the addition, 415. 

Parcels made up of more than one part, one true and the other false, 415. 

Plan inaccurate, 415. 

True description precedes the false, or vice versa, 415. 

What is meant by, 415. 

Fire — See “ Destruction.” 

Fire policy — 

English Law, 285. 

Indemnity contract of, 285. 

Lessor and lessee, 286. 

Moneys actually received by transferor, 285. 

Mortgagee’s priority over garnishee, 286. 

Mortgagor and mortgagee, 285. 

Reinstatement, 284. 

63 
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Fire policy — contd. 

Subrogation, 285. 

Transferee’s rights under a, 284. 

Unpaid vendor, rights of, 285. 

Vendor and purchaser, 285. 

Fixtures— Also see “ Attached to the earth.” 

Building when, 29. 

English Law of has limited applicability to India, 25. 
Exceptions to the rule of, 28. 

Hire purchase system chattels when, 29. 

Lessee’s rights of removal of — 

Agricultural lease, 845. 

Attached to the earth, 845. 

Changes in the law, 845. 

Compensation for, 851. 

Contract to the contrary, 845. 

Damages, 831. 

Determination on, of lease, 845. 

Ejusdem generis doctrine , applicability to, 849. 

Electric fittings, 852. 

English Law of, 846. 

Exercisable without detriment, 845. 

Express covenant for, construction of, 848. 

Failure to exercise, consequences of, 851. 

Gas fittings, 852. 

Holding over, on, 846. 

Indian Law, not uniform, 846. 

Injury to the freehold, 852. 

Instances of, 849. 

Lessee other than original, 852. 

Local usage, 845. 

Mortgage of lease, right of, 851., 

Permanent, 848. 

Possession, during only, 845. 

Proviso, 852. 

Re-entry for exercising the, 851. 

Reservation, express, for, 850. 

Rotrospootive effect, 846. 

Stipulation in the lease as to, 848. 

Tenancy, renewal of, effect of, 852. 

Trustee in bankruptcy, disclaimer of, 850. 

Machine fixod in concrete bed, 27. 

Machinery fixed by screws, 27. 

Maxims on which the law of is basod, 25. 

Meaning of, 25. 

Mode or objoot of annexation rogardod ns principal factors, 25, 26. 
Onus, rule regarding, 26, 27. 

Ornamental fixtures, 25, 28. 

Ohimney -pieces, 27. 
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F DCTUBES — contd. 

Electric lampB, 28. 

Gaseliers, 28. 

Grates, 27. 

Hangings, 28. 

Pier Glasses, 28. 

Pumps, 28. 

Stoves, 28. 

Wainscot, 28. 

Relaxation in favour of trade, agriculture and domestic uses 25 
Seats in a cinema, 26, 28. 

Trade fixtures, 28, 29. 

Copper vessels, 28. 

Engines and boilers, 28. 

Fire Engine, 28. 

Lime Kilns, 28. 

Pipes of a heating apparatus, 28. 

Sheds, 28. 

When is a chattel a fixture, 25. 

Flood — See “ Destruction.’ 


FORECLOSURE Oil SALE 

‘‘ Absence of contract to the contrary " meaning of in section 67 601 
Acquisition, how affects, 609. ’ u 

Amendment to section 67, 605. 

“ Deposited,” moaning of, 606. 

Effect of the amendment on various mortgages, 605. 

Exoneration of one item affects tho remedy. 610. 

Foreclosure, meaning of, 605. 

* romo of 8uit when there are several mortgagees, 608 
Mortgages to which these romedios apply, 606 

” Mortgage-money has become due.” meaning of, in tho section 606 
Mortgagor a trustee for the mortgagee, remedy when 606 

■rS'Z'jzi * —•« . •• 

Partition how affects the remedy, 610. 

Personal remedy, effect on, 606. 

Public undertaking against, how' far remedies available 607 
Security bond not within tho section, 610. ' 

Several mortgagees, one of them ca,mot pursue the remedy, 606 608 

Severance how affects tho remedy, 608, 609, 610. 


Forfeiture — 

Agricultural leases, 890. 

Amendments in section 111 (g), 890. 

Approbate and reprobate, ajtenant cannot, 895. 
Assignment for benefit of creditors, 894. 

Broach of express condition, 890. 

Claiming title by lossoo, 890. 

Clauso as to, construction of, 891. 

Co-lessors. 894. 
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Forfeiture — contd. 

Contract Act, section 74, not applicable to, 890. 

Co-sharer one of several alienating, 894. 

Covenant against assignment, 894. 

Decrees, relief against forfeiture, under, 896. 

Disclaimer of leaseholds, 894. 

Disclaimer by lessee of part, 893. 

Disclaimer by lessee of whole, 893. 

Enforcing the proviso for re-entry, 891. 

Estoppel of tenant, 895. . . 

Generally as to, 890. 

Insolvency by lessee 891, 893. 

Insolvency of lessee, after assignment, 894. 

Leases excluded from operation of, 890. 

Lessor’s entry void without notice in bankruptcy, 894. 
Limitation, 895. 

Notice determining lease, by lessor necessary, 894, 895. 

Notice of intention to determine lease, 894, 895. 

Perpetual lease, 894. 

Re-entry for non-payment of rent, 892. 

Re-entry, proviso for, 891. 

Relief against, 896. 

Renunciation by lessee, 892. 

Setting up title in third person by lessee, 890. 

Sind, law in, 890. 

Transferee’s right to enforce, 892. 

Under-lessees, effect on, 895. 

Who can exercise the right of re-entry, 892. 

Forfeiture relieved — 

Cases other than non-payment of rent causing — 

Agricultural leases, 903. 

Defects in section 114A, 903. 

Exceptions in case of covenants against assignment, 904. 
Lessor’s right of re-entry, 904. 

Notice by lessor to lessee necessary, 904. 

Notice essential, 904. 

Old lease restored, 904. 

Refusal by less to comply with Court’s order for relief, 904. 
Non-payment of rent causing — 

Agricultural leases, 900, 902. 

Amends made by lessee at trial, 901, 902. 

Arrears of rents, 901. 

Breaches other than non-payment of rent how affeoted, 901. 
Costs, 903. 

Ejectment suit by lessor, 901. 

English Law, 900. 

Execution proceedings after, 902. 

Grounds of refusal, 902. 

Judgment after, 902. 

Lache s 902, 
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Forfeiture relieved — contd. 

Mortgagee, 901. 

Rents barred by limitation, 902. 

“ Rent in arroar,” meaning of, 901, 902. 

Terms on which, 902. 

Trustee in bankruptcy, 901. 

Undor-lossoo, 903 
Forfeiture, waiver of — 

Acceptance of rout, 897. 

Accrued due after forfeiture, 897. 

Arrears, 897. 

Institution of suit, after, S97. 

Person other than lessor from, 898. 

Protest under, 897. 

Qualified, 897. 

Subsequent demand for rent, 897. 

Without prejudice, 897. 

Agricultural leases, 896. 

Any other act, 898. 

Demand of rent, is not, 898. 

Distress, 899. 

Estoppol, 899. 

Joint lessors, 898. 

Knowledge essential before, 899. 

Lessee’s insolvency whether, 898. 

Lessor by, 896. 

Notice essential before, 899. 

Onus, 899. 

Rent accrued subsequent to re-entry, 898. 

Subsidiary covenant, effect of, 899. 

Fraud — 

Conduct in relation to title-deeds, 679. 

Essential features of, 208. 

Expression of opinion not enough, 679. 

How proved, 679. 

Mortgagee postponed if guilty of, 678. 

Motive immaterial, 679. 

Must be substantially proved, 679. 

Nature of, 208, 209. 

Need not be raado to the injured party, 679. 

Remedies for, 209. 

Representation capable of two meanings, 679. 
Representation not operating on the mind, 679. 

Silence is not, 679. 

Statement must bo false of the person making, 679. 

Time being specified, 209. 

Time not specified, 209. 

What transfora effected, 208. 

When a transfer is conditional on performance of act, 208. 
Who must commit, 209. 
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Fraudulent transfer 

Amendments to section, 53, 321. 

Arrangement with creditors is not, 323. 

Assets removed from reach of creditors, 325. 

Avoidance, by whom, 321. 

Bona fide purchase from fraudulent transferee, 329. 

Chattels gifts of, 341. 

Consideration, 323, 330, 339. 

Consideration fictitious, 323, 331. 

Consideration inadequate or illusory, 322, 330. 

Consideration, instances of, 329, 330. 

Conversion of land into cash, 322, 329. 

Conveyance for value following voluntary settlement, 341 
Conveyance voluntary, 339. 

Costs, 338. 

Creditor if only one may impeach, 324. 

Creditors protected under the section, 324. 

Creditors trust void when, 327. 

Cumulative not individual effect of incidents regarded 322. 

Debtor choosing a creditor, 325. 

Debtor reserving benefit, 326. 

Debts provided in voluntary transfer, 323, 324. 

Decree by which transfer effected, 319. 

Decree form of, 338. 

Defeat, fraudulent attempt, 335. 

Accomplishment of fraudulent object, 336. 

Presumption of English law differs, 336. 

Resulting trust on, 336. 

Transferee when may, 336. 

Transferor when may, 335. 

Defeat of one creditor, 324. 

Deposit of title-deeds, 320. 

Distinguished from section 56 of tho Presidency Towns Insolvency Aot, 332. 
Equities conflicting, 331. * 

Essential ingredient to avoid, 321, 

Exchange, 320. 

Forbearance as consideration, 330. 

Fraudulent preference in bankruptcy different from, 325. 

Gift, 323. 

Good faith, 328, 330. 

Impeach who may, 340. 

Incidents rebutting a, 322. 

Injunction, 338. 

Insolvency after, 332. 

Intent to defeat or delay a question of fact, 321. 

Intention merely to defeat creditors is not, 321. 

Intention to delay creditors, 319. 

Knowledge of impending execution, 324, 

Laches, 323, 337. 

Law of Property 1925, seotion, 172 & 173,-321. 
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Fraudulent transfer — contd. 

Lease of mortgaged property, 320. 

Limitation for suit by creditor, 327. 

Mahomedan Law, 320, 323. 

Marriage settlement, 331. 

Mesne profits, 338. 

Mock assignments, 323. 

Mofussil, law prior to the Act, 318. 

Moveable property, 319. 

Notice of prior grant, 340. 

Notoriety rebuts, 321. 

Onus, of good faith and consideration, 329, 331. 

Onus to avoid, 

Voluntary transfer, 320. 

When transfer for consideration, 320. 

Partition, 320, 338. 

Partners, 322. 

Possession how far evidence in, 321. 

Preference of one creditor to another, 325. 

Presumption of fraud in, 334. 

Principle of justice, equity and good conscience apply, 319. 
Proceedings to set aside, 332. 

Proviso, 329. 

Punjab, 318. 

Purchaser not bound to see to application of purchase-money, 324. 
Purchaser’ title, 340. 

Purchaser’s position on a, 325, 339. 

Revocation, power in a deed, 327. 

Sale of property for good consideration, 330. 

Savings, 318. 

Secrecy of transfer badge of, 321. 

Second appeal, 337. 

Security by debtor and another is not a, 323. 

Separation deed, 332. 

Settlement, 324, 329, 331. 

Shielding a particular property, 319. 

Specific performance, 340. 

Subsequent creditors impeachment by, 324. 

Suit to set aside, 327. 

Surety, 337. 

Third Parties, 337. 

Tort, plaintiff in an action in, is not a creditor, 330. 

Transfer for value how differs from a voluntary, 329. 

Transfer in the section includes, 318, 320. 

Transferee’s knowledge material 321, 329. 

Transferee’s rights under section, 53, 330. 

Transferor’s intention, 329. 

Transferor possessed of other properties, no ground for, 330. 
Transferor’s want of good faith, 328. 
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Fraudulent transfer — contd. 

Trust deed by debtor unable to pay debts, 327. 

Twyne's case rule in, 319. 

Valid until impeached, 324 

Value of property transferred grossly in excess of debt, 323. 
Voidable when, 328, 332. 

Voluntary conveyance, 339. 

Voluntary deed not a, 323, 341. 

Voluntary deed providing for debts, 324. 

Wakf, 320. 

What is a, 318. 

Who may impeach, 340. 

Wife in divorce proceedings is a creditor, 330. 

Free from reasonable doubt title, 404, 405, 406. 

Freehold — 

Meaning of, 389. 

Frustration, doctrine of — See “ Destruction of leasehold.” 

Fund out of which consideration paid— See “Joint transfer. 
Further charge, 474. 

Future leases — See “ Lease.” 

Future maintenance — See “Maintenance.” 

Gas fittings, removal by tenant of — See “ Fixtures.” 

Gift — 

Acceptance of, 916, 918. 

Banazar Parwarish, 923. 

Barrister and client, 920. 

Buddhist Law, 925. 

Consideration for a, 917. 

Corporation, 921. 

Dan, 920. 

Debt release of as, 917. 

Delivery, 916, 918. 

By whom made, 916. 

How made, 916. 

Moveables necessary, 916. 

Oral gift, 921, 926. 

Deposit in bank, 922. 

Description of property forming subject of, 916. 

Dharam, 920. 

Dharmarth, 920. 

Dharamsala, 920. 

Donatio mortis causa, 934. 
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Gift — Donut io mortis causa — contd. 

Condition, 930, 931, 934. 

Essentials of a, 916, 922. 

Lex Situs, 934. 

Varieties of, 934. 

Equitable mortgagee following, 921. 

Execution of deed of, 916. 

Fiduciary relations, 920. 

Fraudulent transfer, 922. 

Future property, 916, 924. 

God, 920. 

Hindu Law, 922. 

Idol, 919. 

Immoveable, 916. 

Imperfect, 921. 

Income of, 923. 

Incomplete, 921. 

Instances when Chapter VILdoes not’apply, 926. 935. 
Intangible, 916. 

Joint property, 925, 928. 

Liabilities of donor, 925. 

Limitation, 925. 

Mahomedan Law, 923. 

“Malik," meaning of, 923. 

Math, 919. 

Mosque, 920. 

Moveables, 916. 

Nibandha, 923. 

Onerous, 918, 919, 932. 

Book debts, 932. 

Disqualified donee, 932. 

Separate or independent transfer, 932 . 

Single transfer, 932. 

Part of immoveable property, 924. 

Part performance, 922. 

Parties not lawfully married, 925. 

Parties to a, 916. 

Possession, 924, 928. 

Not necessary under section 123. 

Property, subject of, 916. 

Registration, 916, 926, 927. 

Deed dates from execution, 927. 

Donor’s consent unnecessary for, 927. 

Donor’s death does not affeot, 927. 

Effect of, 927. 

Failure of gift if no, 927. 

Immoveables necessary, 927 
Moveables optional, 916. 

Mortgage debts. 926. 

Nullity when, 927. 



1002 THE TRANSFER OF PROPERTY ACT. 


Gift — conld. 

Registration— contd. 

Promissory notes, 926, 924. 

Revocation no, prior to, 927. 

Samparan, 922. 

Sankalap, 927. 

Section 123, mandatory, 927. 

Want of ; does not render title incomplete, 927. 
Requisites of a valid, 916. 

Restraint on alienation, 925. 

Revocation, 927, 929. 

Attachment of subsequent, 930. 

Condition operating on, 930. 

Exceptions to, 929. 

Heirs of donor may exercise, 930. 

Hindu Law, 930. 

Mahomedan Law, 930. 

On the happening of an event, 930. 

Personal to donor, 930. 

Possession how affects, 930. 

Recommendatory condition, 930. 

Registration, no ground, 930. 

Rescission of contract ground of; affording, 930. 
Transferor’s for value, 930. 

Will subsequent to gift inoperative for, 930. 

Will of donor, on, 930. 

Sankalap , 923. 

Savings under Chapter VII, 926, 934. 

Several donees, 928. 

Shares in limited company, 922. 

Solicitor and client, 921. 

Specifio performance, 922. 

Suspension, 930. 

Universal donee, 933. 

Extent of liability, 933. 

Liabilities, 933. 

Unborn person, 919. 

“ Voluntarily,” meaning of, in section 122, 917. 
Widow to reversioner, 922. 

Gold in specie, mortgage to be paid for bvt, 474. 
Goon title, 404, 406, 406. 

Grass — 

Goods within the Sale of Goods Act, 24. 

Interest in land, 24. 

Gross neglect — See also “Title-deeds.” 

Meaning of, 681. 

No general duty for oustody of deeds, 681. 
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“ Habendum ” — 

How cured when void a a limiting a freehold estate in future, 421. 
How distinguished from the grant, 421. 

How worded, 421. 

Not necessary to a deed, 421. 

Restrains the operative part, 421. 

Happening of event — 

Agricultural looses, 885. 

Lessor’s interest ceases on, 885. 

Lessor’s power to lease dependent on, 886. 

Lessor with limited interest, 885. 

Lessor holds till volition of third party, 886. 

Headings of parts, importance thereof, 5. 

Hindu widow — See “ Alienation by.” 

Holding over — See “ Lessoo holding over.” 

Hypothecation — 

Actionable claim does not include, 471. 

Bottomry bond, 471. 

Chapter VIII does not apply, 471. 

Definition of, 471. 

Distinguished from mortgage or pledge, 471. 

Form of, 471. 

Idol — See “ Mahant.” 

Iladarwara, 512, 513. 

Illustration, their value, 4. 

Immoveable property, — Also see " Property.” 

Definition not exhaustive, 20. 

Ferry, 21. 

Fishory, 21, 22. 

Hat, 21. 

Interpreted in various enactments, 21. 

Jalkar, 21. 

Karch-i-pandan, 21. 

Malikana, 22. 

Market dues, 22. 

Mortgage of, 22. 

Nibandha, 22. 

Pala or term of worship, 21. 

Priest, right to officiate, 21. 

Registration of purchaser’s name in revenue records, 2 1 . 

Rents and income bequeathed by will, 21. 

Rents of shops or houses, 22. 
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Immoveable property — contd . 

Sale of — See “ Immoveable property.” 

Saranjams, 21. 

Tolls or rents, 22. 

Varhasana, 22. 

Way, right of, 21. 

Yajman vritti , 21. 

Implied covenants — See “Covenants implied by mortgagor,” also “Vendor and 
purchaser.” 

Implied surrender — 

Acceptance of, in ignorance of forfeiture incurred, 889. 

Agricultural leases, 888. 

Assign releasing part, 889. 

Consideration necessary, 889. 

Effect of, 889. 

English Law differs, 889. 

Equitable mortgagee defeated by, 890. 

Intention not material, 888. 

Small portion yielded is not, 889. 

Term should be whole, 889. 

Term should cease immediately, 889. 

Under-lease how affected, 889. 

Various modes of, 888. 

Improvements — 

Costs to which mortgagee is entitled, 588. 

English Law, 589. 

Law prior to the section, 588. 

Made during continuance of mortgage, 588. 

Prosent law on the subject, 589. 

Profits arising from improvement, 589. 

Property must be in possession of mortgagee, 688. 

Section 63 (a) newly added, 588. 

Improvements by “ bona fide ” holder — See “ Defective title.” 

Imputed notice — See “ Notice. ” 

Income tax, 479. 

Mortgagor rendered liable to pay for mortgagee, 479. 

Indemnity title with — 404. 406, 406. 

Insolvent — See *‘ Official Assignee.” 

Inspection of — 

Matter of agreement between parties as to, 401. 

Seller bound to give, 401. 

When should purchaser take, 401. 

Inspection of documents by mortgagor — See ‘‘Mortgagor’s right to inspection.” 

Instrument — 

Defined by Stamp Aot, 24. 

Moaning of. 24. 
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Insurance — 

Application of insurance money, 668. 

Joint, insurance, 668. 

Liability for, 668. 

Receiver effecting insurance, 668. 

Insurance bv mortgagee — See “ Liabilities of mortgagee in possession.” 

Intangible thing, 364. 

“ Inter esse termini ” — 

Meaning of, 827. 

Rights of lessor and lossoo under an, 827. 

Interest — 

Implied agreement to pay, on taking possession. 417 
On unpaid purchase-money, 444. 

Rato of, 444. 

When possession given before completion, 444. 

Interference with lessor’s rights, 873. 

Interpretation clause, meaning of, 5. 

Investigation — Also see “Title.” 

Generally, though willingness expressed to accept title if a particular 
object be removed, 416, 417. 

Possession, how it affects, 416. 

Waiver, of, 416. 

Invalid leases — See “ Lease.” 

Joint tenants — See 44 Alienation by.” 

Joint transfer — 

Joint tenancy — 

Conveyance to two or more, 280. 

Husband and wife, 280. 

Incidents of, 279. 

Receiver appointed of, in, 280. 

Severance of, 280. 

Alienation by, 280. 

Conduct by, 280. 

Declaration not a, 280. 

Demise by one to the other a, 280. 

Gift not a, 280. 

Marriage how far a, 280. 

Prosumption, rule of, on, 279. 

Revenue sale on, 279. 

Share or shares transferred by several co-owners, effect of — 

When shares are equal, 282. 

When shares are unequal, 282. 
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Joint transfer — contd. 

Tenancy in common — 

Conveyance by a, 280. 

Fiduciary relation none between, 280. 

Injunction, 280. 

Joint lease, 280. 

Possession of one, 280. 

Profits received by one, 280. 

Rateable contribution to purchase -money, 280. 

Repairs, contribution for, 280. 

Waste, liability for, 280. 

Will in a, 280. 

Transferee’s interest in, 

Modification of rule in section 45, 279. 

Two or more transferees — 

Common fund, out of, 279. 

Presumption joint fund out of, 279. 

“ Proportion ” a word of severance, 278. 

“ Respectively,” a word of severance, 278. 

Two or more transferors 

Consideration, how shared, 281. 

Consideration on transfer by, 281. 

Co-widows under Hindu Law, 281. 

Distinct interests of, 281. 

Volunteers, 281. 

Volunteers, 279. 

Judgment debtor — See “ Alienation by.” 

“ Kabuliyat,” 791. 

“ Kanam,” 514. 

“ Karch-i-pandan ” — See “ Maintenance, future.” 

“ Kavidu otti,” 514. 

Keeping a mortgage debt alive, 423. 

Laches — 

Mortgagee guilty of, when postponed, 679. 

“ Lahan gahan,” 513, 514. 

Latent — 

Compensation when awarded to purchaser for defect, 388, 389. 
Defect known to vendor, 385. 

Defect, meaning of, 385. 

Rescission not granted for defect, 388, 389. 

Vendor unaware of defect, 385. 

Lease — 

Agreement to — See “ Actual demise.” 

Assignment of, 791 — Also see “ Assignment by lessee.” 
Component parts of a, 782. 
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Lease — contd. 

Concurrent, 790. 

Consideration for a, 781. 

Conveyance distinguished from a, 781 
Costs, 809. 

Counterpart, custody of, 783. 

Covenant for quiet enjoyment-See “ Quiet enjoyment ” 
Covenant m a— See “ Covenants.*’ 

Determination— See “ Determination of lease.” 

Distress, remedy by, in, 809. 

Duplicate, custody of, 783. 

Execution of, 783. 

Exj^enses of — by whom payable, 782. 

Fifture leases, 790. 

Generally as to powers of a mortgagor, 601. 

Generally made by mortgagor and mortgagee, 602 
Immoral object, 801. 

Invalid leases, 791. 

Licence — See “ Licence.” 

Lands other than those mortgaged included in the, 602. 

Made prior to the mortgage, 602. 

Mortgagor’s power to make, 600. 

Notice determining— See “ Notice determining leases.” 

Oral agreement constitutes a, 782. 

Original custody of, 783. 

Part performance, 784. 

Parties to a, 783. 

Permanent tenancy, 783, 784. 

Perpetual, 783, 784. 

Premium — 799. 

Preparation, by whom, 782. 

Re-entry, power of, 808. 

Registration, 789. 

Renewal — See “ Covenant for renewal.” 

Rent — See “ Rent.” 

Requisites — See “ Leases when made.” 

Restriotivo user of premises, 801. 

Retrospective effect of section 65A, 601. 

Reversion on a, 781. 

Rovorsionary lease, 790. 

Stamp duty, 789. 

Term, computation of — Soo “ Term, computation in a lenso 
Three years, with option to ro new, 790. 

Under-lease — See “ Undor-loaso.” 

Usual covenants — See “ Usual covenants.” 

Validity of lease by mortgagor containing option to determine. 60 
What is a, 781. 

Will, stutoinont in of nature of, 809. 

Writing, when necessary, 782. 

Lease, expiration of term— See “ Determination of lease.” 
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Leasehold — 

Accession — See “ Accession.” 

Assignment — “ See “Assignment.” 

Condition — See “ Condition of leasehold premises.’* 

Leasehold mortgage renewed — See “ Renewal of mortgage lease.” 

Leases when made — 

Agreement to, registration of, 818. 

Agricultural leases outside section 107, 817. 

Hindu calendar, 818. 

Invalid under section 107, may be valid under section 106, 818. 
Possession under an unregistered, 820. 

Registration — 

Effect of non, 818. 

Exempted from, 817. 

Option for renewal, 820. 

Oral, 819. 

Varieties of the terms, 819, 820. 

Written, 818. 

Requisites of a valid, 816, 817. 

Section 107, changes in, 817. 

“ Term ” of a, meaning of, 818. 

Varieties of, under section 107 — 

As long as tenant continues to pay rent or perform service, 820. 
Exceeding one year, 819. 

For a year, 819. 

For life, 819. 

Indefinite term, 819. 

Reserving annual rent, 819. 

Legal and equitable estates, 365. 

“ Lekha mukhi ” — See “ Usufructuary mortgage, varieties, of.” 

Lessee — See “ Lessor and lessee.” 

Lessee holding over — 

Acquiescence by lessor in, 906. 

Assent of lessor if necessary, 906. 

Assignee of, liability of, 908. 

Compensation not rent, when lessor objects to, 907. 

Co-tenants as between, 908. 

Holding over, what is, 906. 

Incidents of — 

Commencement from expiration of old lease, 906. 

Rule in section 106 applies, 906. 

Terms of expired lease, 906. 

Limitation against, 907. 

“ Otherwise assents,” as used in section 116, meaning of, 907. 

Position of, 906. 
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LS8SEE IIOLDING OVER — contd. 

Representative’s heirs and assigns, 908. 

Trespasser whether, 906. 

Undor-lessoe, 908. 

Lessee relieved against forfeiture— See “ Forfeiture relieved.” 

Lessor and lessee — 

Accession to leaseholds — 

Agricultural, 836. 

Alluvial land, 837. 

Comprised in the loase, 836. 

Continuance of the lease during, 836. 

Contract to the contrary, 836. 

Cost of, 837. 

Encroachment by tenant, 836. 

Landlord’s rights, 836. 

Local usage, 836. 

Maxim “ quicquid plantatur-solo solo cedii ,” 837. 

Parental estate, 836. 

Presumption during tenancy, 836. 

Tenant’s rights, 836. 

Waste land, 836. 

Agricultural loases, 825. 

Disclaimer— See “Disclaimer.” 

Disclosure — See “ Disclosure.” 

Obligations — 

Agricultural leases not within the rule, 824. 

Defect in building, 824. 

Disclosure of material defects, 824. 

English Law diffors as to fitness of building 824. 

Possession as to, 824. 

Quiet enjoyment guaranteed, 824. 

Onus of proving, 827. 

Possession, obligation for — 

Actual, 826. 

Constructive, 826. 

Shifting boundaries, 826. 

Symbolical, 826. 

Tenants being in occupation, 826. 

Remedy for non-possession, 827. 

Waste — Soo “ Waste by lessee in possession.” 

Liabilities of mortgagee in possession — 

Amendment of section 76, 662. 

Best endeavour to collect rents and profits, 665. 

Cesses, 666. 

Charges of a publio nature, 666. 

“ Continuance,” meaning of, 663. 

Disrepair of wear and tear, 667. 

64 
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Liabilities of mortgagee in possession — contd . 

Government revenue, 666. 

Interest on Government revenue, 666. 

Limitation, 667. 

Management must be as prudent owner, 664. 

Marginal note defective, 663. 

Mode of taking accounts — 

Assignee bound by state of accounts, 669. 

Clause (h) provides the footing on which accounts must be rendered, 669. 
Deposit by a mortgagor how affects, 669. 

Expenses incurred for collection of rents and profits, 672. 

Government revenue, 671. 

Interest on items enumerated in the section, 671. 

“ Just allowances,” meaning of, 674. 

Mortgagee cannot contract out of his liability, 669. 

“ Mortgage-money,” meaning of, in clause (h), 671. 

Occupation rent, 670. 

Payment of balance, 672. 

Personal service, charge for, 671. 

Receipts and disbursements must be shewn, 669. 

Redemption suit necessary for taking accounts, 669. 

Rents and profits uncollected, 672. 

Tender by mortgagor how affects, 669, 672. 

Vouchors must be produced, 673. 

No duty to repair, 667. 

Property must be liable to be summarily sold, 666. 

Rent, <166. * 

Rent of leasehold properties, 666. 

Repairs, 667. 

Salary paid cannot be claimed, 671. 

Surplus rent and profits for repairs, 667, 672. 

Tagavi advance by Government, 666. 

Licen ce — 

Assignment of lease, for — See “ Assignment by lessee.” 

Assignability, 792. 

Creates a personal right, 792. 

Difference between lease and, 791. 

Illustrations of, 793. 

Instances of, 793. 

Rovocability of, 792. 

Lien — 

Building contractor has none, 473. 

Definition of, 473. 

Sale of Goods Act applies, 473. 

Lien of purchaser — See “ Charge of purchaser. ” 

Lien of unpaid vendor — See “ Charge of vendor” also. 

Differs from chargo, 439, 440. 

Whore the Act does not apply, 439. 
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Limited estate holder — See “Transferor.” 

Limited owners — Also see “ Alienation by.” 

Transfer by, 224. 

Administrator General, 83. 

Committee of a lunatic, 92. 

Coparcener in Hindu Law, 101. 

Executor, 83. 

Guardian of a minor, 98. 

Mahant, 113. 

Manager of Hindu family, 109. 

Official Assignee, 86. 

Receiver, 86. 

Trustee, 86. 

Widow under Hindu Law, 102. 

Limitation — 

Subsequent, 157. 

Depending upon a prior void estate, 157. 

Exception when transfer for public, 157. 

Independent and alternative limitations, 157. 

Limitation in default of appointment which is void, 157. 
Limitation for suit — 

Mistake as to amount in pledgee’s notice, 473. 

Possession essential, 473. 

Priority, 473. 

Receiver may be appointed, 473. 

Right of pledgee on default, 473. 

“ Lis pendens ” — 

Administration suit, 309. 

Adoption pendente life, 309. 

Agricultural lease, 310, 313. 

Alienee how far bound, 314. 

Amendments in pleadings not retrospective, 305. 
fi Any other party,” moaning of, 314. 

Attached proporty, 309. 

Auction purchaser, 309. 

Bellamy v. Sabine, doctrine explained in, 305. 

British India, meaning of as used in section 52, 308. 

Caveat, 309. 

Changes in section 52, 305. 

Charge or lien not created by, 310, 316. 

Claim proceedings in a decree, 309. 

Co-defendants where there is no contest, 307, 314. 

Code of Civil Procedure, section 47, 314, 316. 

Codo of Civil Procedure, O. 22, r. 10, 315. 

Collusion must be absent, 308. 

Commencement, continuance and termination of any suit or 
meaning of, 305, 315. 

Contribution, doctrino affected by, 315. 

Co-operative Societies Act, II of 1912, 310. 

Court sales, how far within the rule, 317. 


proceeding, 
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“Lis pendens ” — contd. 

Decree, consent, 308. 

Decree, ex-parte , 308. 

Dismissal of suit as affecting the rule of, 315. 

Doctrine of, as explained in Bellamy v. Sabine, 305. 

Doctrine of, differs from the doctrine of notice, 306, 315. 

Dower debt, 310. 

Exception to the doctrine, 304. 

Execution proceedings, extension of the doctrine to, 316. 

Immoveable only within the doctrine, 308. 

Immoveable property must be directly and specifically in question, 308. 
Implied notice, lis pendens is not, 306. 

Jurisdiction, 315. 

Lease, 310. 

Lien of purchaser, 310. 

Lien of unpaid vendor, 310. 

Maintenance, 310. 

Misdescription of property in pleadings renders rule inapplicable, 316. 
Mortgages, 310. 

Moveable property outside the doctrine, 308. 

Non-applicability of doctrine, examples of, 306. 

Notice, rule independent of, 306. 

Official Assignee not affected by the rule, 310. 

Onus in, 308. 

Ostensible owner, transfer by, 310. 

Partition, 310. 

Permitted alienation, 315. 

Pleadings when amended, 317. 

Pledgee, 310. 

Pre-emption, application of the dootrine to, 310. 

Proper forum for application of rule, 308. 

Property must be sufficiently described in the pleadings, 316. 

Receiver, alienation by, 310. 

Registration of, 308. 

Rent suit, 310. 

Revenue sales how far within the rule, 317. 

“ Rights ” as used in the section, meaning of, 304. 

Specific performance, rule not a ground for resisting, 316. 

Suit to recover moneys lent, 310. 

Surrender, pendente lite, 310. 

Transfer by defendant to himself, 313. 

Transfer of property, meaning of, 313. 

Transfer pending suit or other proceeding, 308. 

Trust to administer, 310 

Void or voidable, nature of tho transfer, 314. 

Wills, suit to establish, 310. 

Loss OF MORTGAGOR — 

Remedy for, 673. 

Loss of property — See “ Destruction of property.” 

Lunatic — See “ Alienation by.” 
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** Mahant ” — Also soe “ Alienation by.” 

Alienation by, 113. 

Definition of, 113. 

Lease valid during term of office, 113. 

Legal necessity, 113, 114. 

Managor of infant heir akin to, 113. 

Presumption of dedication, 114. 

Private temples unknown in Malabar, 114. 

Pujari, 114. 

Sale valid during term of office, 114. 

Trustee is not, 114. 

Maintenance — See “ Champerty and maintenance.” 

Maintenance, future — 

Alimony, 73. 

Allowances out of income 72. 

Annuity, 72. 

Assignable not, 72. 

Attachment, 73. 

Babuana property, 73. 

Karch-i-pandan, 73. 

Property given in lieu of maintenance, 

Residence, 73. 

Restriction on alienation, 73. 

Surrender of life interest, 72. 

Maintenance, right to receive — 

Out of profits of immoveable property, 225. 

Arrears of, 220. 

Charge created, validity of, 227. 

Created by act of parties or by law, 226. 

Enforceable against gratuitous transferee, 225. 

Enforceable against transferee with notioe, 225. 

Excommunication does not entail loss of, 226. 

Hindu widow, 226. 

Intention to defeat, not a deoisive factor, 226. 

Interference in the amount, 227. 

Mother, 226. 

Must give way to family necessity, 227. 

Not a charge under Hindu Law, 226. 

Not enforceable against transferee without notice or against suoh property in 
his hands, 225. 

Notice — See “ Notice under seotion 39.” 

Official Assignee, liability of transferee from, 227. 

Remarriage on forfeiture, 226. 

Unchaste widow’s right revived, 220. 

Unchaste widow’s right suspended, 220. 

Manager of Hindu family — See “ Alienation by.” 
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Marginal notes, how useful, 4. 

Marketable title, 404, 405, 406. 

Marriage expenses — 

Out of profits of immoveable property, 228. 

Enforceable against a gratuitous transferee, 228. 

Enforceable against a transferee with notice, 228. 

Females of, 228. 

Oriha pravasam, 228. 

Males of, 228. 

•Not enforceable against a transferee without notice or against such property in 
his hands, 228. • r ^ J 

Ruthusanti , 228. • 

Second marriage, of, 228. 

Marshalling by purchaser — 

Auction sale, 461. 

Contract by parties to the contrary, 460. 

Court sales, 461. 

Essential ingredients of, 460. 

Limits of the rule, 460. 

Leases, 461. 

Mortgages, 461. 

Mortgagee’s right not to be prejudiced, 461. 

Notice immaterial, 461. 

Portion of mortgaged property purchased, 4(jl. 

Presumption, 461. 

What is, 460. 

Marshalling securities — 

Both claims must be against the same debtor, 688. 

Both funds must be in existence, 688. 

Equitable mortgagee’s right, 688. 

Execution proceedings, right to, in, 689. 

Limitations of the dootrine of, 688. 

Must not involve the prior mortgagee in litigation, 688. 

Must not prejudice third parties, 687. 

Must not prejudice priorities of securities, 688. 

Notice by puisne encumbrancer not necessary, 687. 

Partition of mortgagee’s estate, 687. 

Principal and surety, 687. 

Puisne encumbrancer entitled to, 689. 

Purchaser for value, 688. 

Purchaser of a portion of mortgaged property, 688. 

Rule relating to, 686. 

Separate second mortgages are outside the rule, 688. 

Time for, 688. 

Two properties not on the same footing, 687. 


Master’s certificate— Soo “Certificate of Commissioner.” 
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Material defect — See also “ Defeot in property.” 
Compensation when awarded, 388. 

Concealment, 389. 

Construction of doubtful import, 389. 

Freehold means unencumbered freehold, 389. 
Innocent non-disclosure, 389. 

Latent defeot, 385. 

Leasehold covenants, 390, 391. 

Liability confined to vendor’s knowledge, 388. 
Limitation on purchaser’s rights, 389. 

Mere non-disclosure no ground, 389. 

Mistake in description, 388. 

Onerous covenants in a lease, 390, 391. 

Party wall, 389. 

Patent defeot, 385. 

Presumption of suppression, 388. 

Public auction, rule as to, 388. 

Restrictive stipulation, 389, 390. 

Right of non-disclosure of, 389. 

Suppression of knowledge, 389. 

Unusual covenants in a lease, 390, 391. 

Vendor’s duty to disclose, 390, 391. 

Maxims — 

“ Expressio unites exclusio alterius," 54. 

“ Falsa dunonatrafio non nocet ,” 415. 

“ Omne quod inaedificatur solo cedit ,” 122. 

“ Quicquid in oedificatur solo solo cedit,” 877. 

“ Quid quid plantatur solo solo cedit,” 837. 

“ Quid sentit commodum sentire debet et onus,” 211. 

Maximum — See “ Priority maximum secured.” 

Mercantile document of title to goods — 

Not actionable claims, 947. 

Documents included in the phrase, 948. 

Mere right to sue — See “ Right to sue.” 

Merger — 

Act does not apply, when, 886. 

Agricultural leases, 886. 

Amendments in section 101, 761. 

“ Becomes absolutely entitled,” meaning of, 765. 
Conduct controlling the deed, 773. 

Doctrine of, 762, 763. 

Doctrine of, what is, 886. 

English Law, 886. 

Form of conveyance, 777. 

Intention how far material, 886. 

Interest of the owner to continue, 767. 

Limited owner, 775. 
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Merger — contd. 

Lower security, how far affects, 765. 

Mesne encumbrances, effect of, on, 774. 

Mortgagor after discharge purchasing the equity of redemption, 774. 
Mortgagor keeping alive paid off mortgage, 775. 

Necessary implication, 765. 

One term in another, 886. 

Point of time to be regarded, 776. 

Pre-emption, 774. 

Presumption strengthened, 770. 

Prior encumbrance of attached property, 772. 

Puisne mortgagee, 773, 774. 

Purchase by trustee in bankruptcy, 776. 

Purchaser discharging first mortgage, 768, 769. 

Rebuttable nature of presumption, 770, 771. 

Remainderman discharging a mortgage, 775. 

Requisites of a valid, 886. 

Retrospective effect of section 101, 761. 

Sale decree, 777. 

Saving the charge, 762. 

Section applies to the Punjab, 777. 

Tenant for life discharging a mortgage, 768, 775. 

Term and reversion held in same right, 887. 

Tests of, 764. 

Toulmin v. Steere , rule in, 762, 763. 

Two sets of title must meet in one person, 887. 

Whole property must be involved, 887. 

Mesne encumbrance — 

Foreclosure the right of a, subsequent mortgagee, 739. 

Mesne profits, 73, 75. ' 

Accrued before sale, 75. 

Alienability of, 75. 

Assignment of — See “ Right to sue.” 

Decree, dealing, 76. 

Past, transfer of claim to, 75. 

Sale of land with incidental rights to, 75. 

Minor — See “ Alienation by.” 

Misdescription — 

Annulment of the contract for, must go to the essence, 391. 

Aroa overstated, 392. 

Area understated, 392. 

Condition of sale, inoorrectly stated, the effeots of a trust, 391. 

Defect known and not disclosed by vendor, 391. 

Easements not disolosed, 392. 

Existence of a right of way, 394. 

Footpath not disclosed, 394. 

Fraud unnecessary, 391. 

Immaterial, of no consequence, 394. 

“ Land tax redeemed ” when it was not, 392. 
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Misdescription — contd. 

Mala fide exaggerated by vendor of the property, 392. 

Neighbour’s right to overhang not disclosed, 394. 

Occupation rent erroneously stated, 392. 

Onus on the vendor, 394. 

Property in occupation of a most desirable tenant, 394. 

Property offered to be conveyed different, 392. 

Public sewer not disclosed, 394. 

Question depends on view of the Court and importance of, 391. 

Restrictive covenants concealed, 392, 

Ripe for immediate development, 391. 

Sale conditions incorrectly stated, effect of trusts, 391. 

Set-back, 392. 

Sub-purchasor’s rights, 393. 

Substantial part of the property non-existent, 392. 

Underground culvert not disclosed, 394. 

Unintentional and without fraud, 391. 

“ Well supplied with water ” when property was supplied with water from 
water -works, 394. 

Misrepresentation — 

Condition providing for errors, mis-statements or omissions, 395. 

Costs, 395. 

Expression of opinion, 396. 

“ Fertile and improveable ” when it was abandoned as useless, 396. 

“ Substantial and convenient ” when too small, 396. 

“ Uncommonly rich meadow” when it was imperfectly watered, 396. 
Freehold turned out to be copyhold, 398. 

General statement, 395, 396. 

Indefinite representation by vendor, 396. 

Innocent, entitles purchaser to rescind, 394. 

Innocent representation of fact, 680. 

Lease described as for a certain time when lessor had option to determine, 394. 
Leasehold described as freehold, 394, 396. 

Lots, on a sale in different, 392. 

Portion under a lesser term, 391. 

Postponement by estoppel, 680. 

Puffing by auctioneer, 396. 

Purchaser believing term longer than what it was, 393. 

Quality as to, 391-394. 

Remedy of purchaser for, 396, 397. 

Rescission clauso, effect of, when, 394. 

Statement of opinion involving a statement of fact, 396. 

Sub-purchaser’s rights, 393. 

Tied publio house described as free, 393. 

Under-lease described as a lease, 393. 

What is a, 391, 394. 

What constitutes, 680. 

Mistake — 

Both parties under, us to a matter of fact, 399. 

Property bv, omitted or added, 399. 
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Money — 

Exchange of — See “ Exchange.” 

Mortgage — 

Agreement to — See “ Agreement to mortgage,” 469, 470. 

Anomalous — See “ Anomalous mortgage.” 

Charge differs from, 469. 

Charge not created when not attested or registered, 518. 

Conditional sale— See “ Conditional sale, mortgage by.” 

Costs of preparing a, 469. 

^Date of, 469. < 

Debt, 468. 

Debt, keeping alive, 423. 

Deed of, not a title-deed, 467. 

Description of the property, 467. 

English — See “ English mortgage.” 

Equitable — See “ Equitable mortgage.” 

— Failing for want of registration is not equitable mortgage, 508, 509. 

Gold in specie, mortgage to be paid for by, 474. 

Interest, 468. 

Loan, 468. 

Mortgagee’s right to possession, 536. 

. Performance of an engagement, etc., 468. 

Person other than real owner executing, 537, 538. 

Possession, 468. 

— Principal money, 468. 

“Principal money,” meaning of, 518. 

Purpose of a, 467, 468. 

Registration under Indian Companies Act, 467. 

Registration of, 517. 

Second mortgage, 474. 

Signature of mortgagor, 517, 518, 519. 

Mark as, 519. 

• Method of, various, 519. 

Scribe may make, 520. 

What is and how made, 517. 

Simple — See “ Simple mortgage.” 

Stock, 474. 

Sub-mortgago, 624 ; also see “ Sub -mortgagee.” 

Title-deeds lost by mortgagee, 562. 

Title-deeds, mortgagor entitled, 535, 536. 

Transfer of interest, 467. 

Two mortgagees taking one, 548, 549. 

Usufructuary— See “ Usufructuary mortgage.” 

What is a, 467. 

Mortoaoe by conditional sale — See “ Conditional sale, mortgage by.” 

Mortgage debt and property, transfer of — Seo “ Transfer of mortgage debt 
and property.” 


Mortgage by deposit of title-deeds — See “ Equitable mortgage,” 498. 
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Mortgagee — See “ Alienation by.” 

Mortgagee — 

Acts wrongful, 620. 

Acts not wrongful, 620. 

Certificate of administration, 619. 

Concurrent remedies, 626. 

Covenant for possession in lieu of interest, 623. 

Covenant for quiet enjoyment, right to, 621. 

Covenants on sale, 90. 

Default — See “ Wilful default of mortgagee.” 

Defect of security, right to, 617, 618. 

Defective title, 624. 

Deprived of security by wrongful conduct of mortgagor, 619, 620. 

English mortgage, 623, 624. 

Failure of mortgagor to deliver possession, 622. 

Heir of a mortgagor, 620. 

Heir of deceased mortgagor, 624. 

Includes person deriving title from, 526. 

Lesser amount paid, by, 624. 

Liability of purchaser on covenant after assignment of the equity 
redemption, 625. 

Limitation for suit for mortgage- money, 625. 

Personal remedy not to be resorted to in the first instance, 625, 626. 
Possession — See “ Mortgage.” 

Protection of security, right to, 617, 618. 

Purchasing the equity of redemption, 555, 562. 

Remedy not exclusive but alternative, 625, 626. 

Rosts — Soe “ Rests, mortgagee’s liability to account with.” 

Right of mortgagee to sue for sale or foreclosure, 624. 

Superior title making the claim, 622. 

Sub-mortgage, 624. 

Suit for mortgage-money — See “ Personal covenant.” 

Void mortgage, 624. 

Waste — Soo “ Waste, mortgagee not liable.” 

Mortgagee, liabilities of — See ‘‘Liabilities of mortgagee in possession.” 

Mortgagee not liable to account — i 

Exception to section 76, clauses (b), (d), (g) and (h), 677. 

Exemption from general liability to account, 677. 

Failure to pay fixed surplus, 677. 

Government revenue, 677. 

Interest equal to profits, 677. 

Interest out of rents and profits, 677. 

Malikana, 677. 

Mortgages before the Act, 677. 

Part of interest paid out of usufruct, 677. 

Part of principal out of rents and profits, 677. 

Sub-mortgagee’s liability, 678. 

Usufructuary mortgagee’s liability, 677. 
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Mortgagee, renewal of leasehold by — 

Amendment of the section, 589. 

Constructive trust, 591. 

Costs and expenses of, 591. 

Difference between section 64 and 72 (e), 589. 

Doctrine of equity as to foundation of, 590. 

Effect of, 589, 590. 

Fiduciary relation when subsisting, effect of, 590, 591. 

Forfeiture, 591. 

Fraud, 591. 

Indemnity to which mortgagee is entitled on, 591. 

Joint tenants on obtaining, 591. 

Mortgagor’s right absolute on, 590. 

Presumption of renewal rebuttable or otherwise, 590. 

Renewal for benefit of all, 590. 

Sections 64 and 71 compared, 589. 

Mortgagee, rights of — 

Whether in possession or not, 651. 

“ Asmani,” “ sultani ,” expenses on account of, 656. 

Changes in section 72, 652. 

Claim must be within the section, 652. 

Clause (6) controlled by proviso, 652. 

Compound interest, 655. 

Conditional decree for possession satisfied by mortgagee, 655. 
Correspondence costs, 654. 

Costs of litigation to defend mortgagor’s title during the continuance of 
a prior mortgage, 654. 

Costs of negotiating loan and preparing mortgage deed, 653. 

Costs may be added to the mortgage debt, 655. 

Defending mortgagor’s title, 653. 

Defending mortgagee’s title against mortgagor, 653, 654. 

Equitable mortgagee applying for leave to bid, 656. 

Improvements and additions governed by section 63 (a), 652. 

Insurance to what extent allowed, 655. 

Interest on money spent, 655. 

Letters of Administration, cost of, 656. 

Mortgagee’s title disputed' by third party, 656. 

Mortgagee proving debt in administration, 656. 

Power of sale — See “ Power of sale.” 

Mortgagees when joint — 

Discharge how effected, 539. 

Mortgagor — 

Implied covenants — See “ Covenants implied by mortgagor,” 593. 

Includes person deriving title from, 526. 

Purchaser, from, not included, 526. 

Quiet enjoyment, 693, 596. 

Remedy on breach of, 595, 699. 

Title based on estoppel, 594. 
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Mortgagor — contd . 

Transferee of the equity of redemption bond, 594. 

Transmutation of security, how affects, 594. 

Varieties of, 593. 

Mortgage of the equity of redemption, 474. 

Mortgage for payment of gold in specie, 474. 

Mortgagor and mortgagee, 469. 

Moveables, mortgage of, 471. 

Good-will included, 471. 

Moveables, mortoaoe of, non -existing — 

Contract to give after-acquired chattels, 472. 

Transferee without notice not liable, 472. 

Nkolioence — 

Different kinds of, 681. 

Gross, 681. 

Gross neglect — See “ Gross neglect.” 

What is, 681. 

Negotiable instruments — 

Not actionable claim, 938, 946. 

“ Nibmiital,” 514. 

Non-disclosure of material defect in title — See “Defect in property.” 

Notice — 

Advertisement, 32. 

Casual conversation, 32. 

Rumours, 32. 

Statement by strangers, 32. 

Actual 

Auction purchaser not bound by mortgagee informing tho Court of the 
mortgage, 33. 

By whom to be given, 33. 

Inaccuracy in particulars, 33. 

To whom to be given, 33. 

Constructive. 

Answer to inquiry, 33. 

Bank, relating to, 34. 

Commercial and mercantile transactions, non-applicability, 34. 

Companies, reluctance to extend to, 34. 

Imputation of, 33. 

Limitations on, 33, 34. 

Must be in the same transaction, 33. 

Possession as, 33. 

Principal and agent as between, 33, 41. 

Registration, 33, 38, 39. 

Searches, 33. 

Structure on adjoining ground is no notice of agreement relating thereto, 34. 
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Notice — contd. 

Constructive — 

Sub-divisions of, 32. 

Turning away from information, 34. 

Usual inquiries, 33, 37. 

Constructive notice. 

'Wilful abstention from inquiry, 33, 36. 

“ Charges ” affect the property, 36. 

Contradictory recitals in respect of different portions of the same 
property, 37. 

Facts learnt upon investigation of title, 36. 

Failure to investigate title, 37. 

False answer given to inquiry, 36, 37. 

Nature of duty to inquire or search, 33. 

Not wilful or fraudulent turning away, 36. 

Occupation of land by tenant affects a purchaser, 37. 

Omission to investigate title of a portion, 37. 

Reasonable answer given to inquiry, 34. 

Rents received inconsistent with vendor’s title, 37. 

Secrecy in the transaction, 37. 

Imputed, 33. 

Notice determining leases — 

Advertisement in paper as medium, 813. 

Agricultural leases, 810. 

Appeal Court may not deal with sufficiency of, 813. 

Business premises, service on, 815. 

“ By ” held to include day named, 812. 

“ Clear days,” meaning of, 813. 

Construction of, 813, 814. 

Contract contrary to section 106, 810. 

Custom or usage, 810. 

Dispensed with in certain cases, 811. 

Duration of, 811, 812. 

Ejectment suit, service of, condition precedent, 815. 

Expiration of, in various cases, 813, 814. 

Form of, 815. 

Holding over — form on, 816. 

Inaccuracies in, 813. 

Insolvency of landlord, 816. 

Irregular, tenant vacatir.g on, 816. 

Joint tenants, 812, 815. 

Landlord, death of, 815. 

Lessoo holding over, 816. 

Lossors, joint, 816. 

Liconsoe, 816. 

“ Month,” meaning^of, 811. 

Nature of, 814. 

Post as medium of, 816. 
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Notice determining leases — contd. 

Presumption in various cases, 811. 

Receiver, 816. 

Representative’s right to, 815. 

Section 106, changes in, 810. 

Section 106, rule in, 810. 

Service, mode of, 815. 

Sunday service on, 815. 

Tenancy, monthly, 811. 

Tenancy, no period specified, 811. 

Tenancy, recognition of, 810. 

Tenancy, yearly, 811. 

Tendered or delivered, how, 812. 

Trespasser, addressed as, 811. 

Vendor and purchaser, 815. 

Who may give — 

Co-lessors, 816. 

Lessor or lessee, 811. 

Now tenant accopted by landlord, 811. 

Person holding power-of -attorney, 811. 

Person holding power to sue, 811. 

Tenancy at will, 811. 

Who may receive — 

Joint tenants, 812. 

Solicitor of tenant, 812. 

Tenant addressed as trespasser, 811. 

Tenant holding annual tenancy, 813. 

Year — moaning of, 811. 

Notice, service of, under Chapter IV — 

Agent holding general power-of-attorney, 778, 779. 

Agent otherwise authorized to accept, 778. 

Amondmont of section 102, 778. 

Court to give directions when no person or agent found or known, 779. 
Person to bo served not residing in the district, 779. 

Person incompetent to contract, see section 103. 

Scope of section 102, 778. 

Sufficiency of, 778. 

Notice to quit, waiver of — 

Aot shewing intention to treat lease as subsisting, 900. 

Acceptance of rent, 900. 

Consent by, 900. 

Demand of rent not, 900. 

Second notice, 900. 

Withdrawal, oxcopt by consent, 900. 

Notice under section 39 — 

Constructive, 228. 

Gratuitous transferoo’s liability with or without, 228. 

Onus, 228. 
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Notice under section 39 — contd. 

Purchaser with, 228. 

Purchaser without, 228. 

Purchaser when with notice not liable, 228. 

Purchaser with notice for purchaser without notice, 228. 

Notice under section 40 — 

Burden of proof of payment, 240. 

Constructive, bar to defence under section 40, 240. 

Gratuitous transferee liable, 240. 

Obligation how affected by, 240. 

Property in hands of transferee without notice, how far bound, 240. 
Transferee of property subject to expense, 241. 

Objects and reasons, reference to, 3. 

Obligation — See also “ Restrictive covenant.” 

Agreement for sale, 239. 

Annexed to ownership of land, 239. 

Attachment conflicting with agreement for sale, 242. 

Burden of, imposing restriction in case of land, 229. 

Judicial sales, 241. 

Notice — See “ Notice under section 40.” 

Pre-emption, 240. 

Property in the hands of transferor without notioe, 229. 

Office — See “ Religious office.” 

Official Assignee — See “Alienation by.” 

Official Receiver — See “ Official Assignee.” 

Official Trustee — See “ Alienation by.” 

Omission to disclose by vendor — Also see “ Defeot in property.” 
Fraudulent, 388, 389. 

Ordinary care — 

Meaning of, in seotion 66 (a) in sale of land 384. 

Ostensible owner — 

Transfer by 

Acquiescence, 244. 

Attestation as an estoppel on, 245. 

Auction sale, 252. 

Civil Procedure Code, section 60, 253. 

Conditions requisite for validity of, 243. 

Conduct of real owner, 244. 

Conflict between sections 41 and 52, 253. 

Consideration necessary, 243. 

Due inquiry by transferee, 243. 

Exception to the General Law, 243. 

Extent of consent, 243. 

Fiduciary owners, 246. 

Fractional interest, 254. 

Fraudulent intention unnecessary, 243. 
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Ostensible owner — contd. 

Transfer by — 

Good faith of transferee, 243. 

Involuntary transfer, 254. 

Meaning of, 246. 

Meaning of “ to make it,” 249. 

Mesne profits, 253. 

Minor owners, 246: 

Mutation of names, 250. 

Nature of consent, 244. 

Expross consent, 244. 

Fraud vitiating, 244. 

Implied consent, 244. 

Must be intelligent and free, 244. 

Silence as estoppel, 244. 

When based on mistake, 244. 

Non-representative in interest not affected, 243. 

Onus, 252. 

Pleadings and issue, 254. 

Proof required of transferee claiming protection, 243. 

Real owners remedy against transferee, 248. 

Reasonable care, what is, 249. 

Revenue sales, 253. 

Right of real owner on, 248. 

Scope of section 41, 243. 

Second appeal, 254. 

Silence of reversionors, 245. 

Subsequent purchasers, 254. 

Transferee, inquiry by, 249. 

Transferee’s obligations, 249. 

Transaction to which relates, 246. 

Voidable nature of in whole or in part, 248. 

Voluntary transfers, 254. 

When protection will bo refused, 252. 

Who are entitled to the benefit of seotion 41, 254. 

Who are porsons interested on, 246. 

Who is, 243, 246, 247. 

Who is not, 246, 247. 

«« Otti ” — See “ Usufructuary mortgage, varieties of,” 491, 513. 

** Otter amd aiiam,” 614. 

“ Ought ” as defined in section 3, 37. 

Outgoings, vendor liable for — 

Amount duo of encumbrances subsisting at date of sale, 428, 429. 
Buyor’s romedies for vendor’s failure, 429. 

English Law differs, 428. 

Insurance not, 248. 

Interest on encumbrances duo to date of sale, 428. 

Municipal taxos, 428. 

Publio charges, 428. 

Purchaser not a trustee, 430. 

66 
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Outgoings, vendor liable for — contd. 

Reconveyance or release must be valid for, 430. 

Rents on sale of leasehold, 428. 

Rent accrued due to date of sale, 428. 

Transferees for value not liable for, 430. 

Owner — See “ Limited owner,” “ Ostensible owner.” 

Ownership — 

Non-payment of price does not prevent, 439, 440. 

When passes, 439, 440. 

Partner — See “ Alienation by.” 

Part performance — 

Acts which constitute, 359. 

Any person contracts to transfer, 358. 

Classification of division of opinion prior to section 53A, 355. 

Consideration, 358. 

Contracts, 359. 

Contracts to which it is applicable, 358. 

Damages, 363. 

Defect in written agreement, 362. 

Doctrine of, what is, 353. 

Ejectment suit, agreement for sale no defence, 379. 

Enactment with its additional legislation, 342. 

Essential elements of the doctrine, 358. 

Grounds and established limits of the equitable doctrine of, 344. 

Growth in India of the doctrine of, 351. 

How defined by the section, 357 
Instances of the doctrine, 363. 

Knowledge and objection, 363. 

Law of Property Aot, 1925, section, 40, 344. 

Limitation, 362. 

Maddison v. Alderson, different in principle from Walsh v. Lonsdals, 349. 

Part performance, 357. 

Possession necessary, 359. 

Proviso, 357, 361. 

Registration, 361. 

Sale by order of the Court, 358. 

Section 53A not exhaustive, 343. 

Seotion 53A whether retrospective, 343, 

Section 53A how conflicts with Walsh v. Lonsdale , 355. 

Specific Relief Act, Section 27A, 363. 

Statute of Frauds, 344. 

Title of the transferee, 361. 

Transfer incomplete, 361. 

Transferee must perform or bo willing to perform his part of the contract, 360 . 
Transactions outside the scope of the seotion, 343. 

Voluntary transfers, 358. 

Walsh v. Lonsdale, prinoiple in, 348. 

Walsh v. Lonsdale, rule in, 354. 

Writine necessary, 368. 
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Partial redemption — 

Allowed in what cases, 560, 561, 562. 

Allowed on fusion of both rights, 561. 

Charge of redeeming mortgagor, 562. 

Contribution, right of, 561. 

Coparcener cannot claim, 561. 

Deposit made under section 83. 561. 

General rule as to, 560. 

Invalid, mortgage when, 561. 

Mortgagor of share cannot olaim, 560. 

Purchaser from a mortgagor of a share cannot claim, 560. 

Release by mortgagee of a portion, 561. 

Sub-mortgage does not destroy integrity of the mortgage, 561. 

Party wall — 

Existence of covenant to repair, 389. 

Patent — 

Carelessness in not inquiring, 385. 

Defect, what is a, 385. 

Misrepresentation of some fact, 385. 

Payments — 

Agricultural leases, 844. 

Contract to the contrary for, 844. 

Covenant and its form, 845. 

Income-tax, 845. 

Interest on, made by lessee, 844. 

Interest rate, 844. 

Lessee’s rights on lessor’s failure, 844. 

Local usage, 844. 

Neglect by r lessor to make, 844. 

Recoverable against the property, 844. 

Recoverable from the lesseo, 844. 

Reimbursement by lessee, 844. 

Remedy under clause (g), seotion 108, 845. 

Taxes, 844. 

Usual covenant, 845. 

Pension — 

Bonus is not, 79. 

Covenant by coroner to pay percentage, 79. 

Definition of, 78. 

Grant of royal share of the revenue is not, 79. 

Immoveable property granted is not, 79. 

Land revenue grant is not, 79. 

Land rovonuo grant made in certain circumstances may be a, 79. 

Money paid to retired military officer for commutation of ponsion is not, 78. 
“ Pav ” or “ allowance ” synonymous with, 78. 

Pensioners of Government, paid to, not transferable, 78. 

Percentage received by khot is not, 78. 

Political — See “ Political pension.” 

Zeinindari granted is not, 78. 
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Period of lease how computed — See “ Term, computation of, in a lease.” 

Perpetuities — See “ Rule against perpetuities.” 

Personal covenant — 

Appeal Court may allow personal decree, 615. 

Charge within the rule in section 68, 613. 

Circumstances under which mortgagee may proceed on, 612, 613. 

Conditional promise, 615. 

Costs and expenses, liability on, for, 617. 

Decree, for, when implied, 614. 

Demand on, necessity for, 615. 

Fiduciary -holder’s liability of, 615. 

Invalid mortgages as affecting, 617. 

Joint mortgagee’s right on, 615. 

Loss of right to sue on, 617. 

Meaning of, 614. 

Mortgage by a person not owner, 615. 

Mortgagee contracting to buy from the mortgagor another estate, 617, 
Mortgagee suing after purchase with leave of Court, 617. 

Plaint not praying for, 614. 

Principal payable by instalments, 615. 

Proviso at variance with, 616. 

Public undertaking, 616. 

Punjab Alienation of Land Act, 617. 

Qualifying the, 615. 

Rate of interest on liability for, 616. 

Section 68, amendments of, 612. 

Tenant for life, 616. 

Void mortgages, 616. 

When date is fixed in the mortgage, 616. 

Personal remedy — 

Vendor against purchaser, 446. 

Peruartham,” 514. 

Plan inaccurate — See “ Falsa demonstratio non nocet.” 

Pledge — 0 

Chapter VIII does not apply, 471. 

Contract Act, section 172 governs, 473. 

Distinguished from a mortgage, 473. 

Good-will included, 471. 

Invalid, cannot take effect as a mortgage, 473. 

Political pension — 

Attachment, exempt from, 79. 

Foroign stato making arrangement for payment with the Government of 
India, 79. 

Jatjir, no presumption that it is a, 79. 

Unpaid at the time of prisoner’s death, 79. 

What is a, 79. 

Possession — See “ Possession by mortgagee ” and Possession by purchaser.” 
Adverse — 

Against mortgagee, not necessarily against mortgagor, 542. 
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Possession — contd . 

Adverse — 

Agent, 542. 

Both parties have uncertain possession, 542. 

Manager, 542. 

Mortgagee holding, 541. 

Possession by mortgagee — 

Attornment clause, 664. 

Calling upon tenant to pay rent, 664. 

Date from which mortgagee is entitled to, 663, 664. 

Ejectment against mortgagor, 664. 

Entry on part sufficient, 663. 

Mortgage accompanied by lease, 663, 664. 

Mortgagee right to, 536. 

Mortgagee taking, 663. 

Mortgagor retains, 663. 

Mortgagee could avoid by section 69A, 663. 

Mortgagee must take in his capacity as such, 663. 

Mortgagee when entitled to, 663, 664. 

Question of, how determined, 664. 

Relinquishment of, 663. 

Rents what recoverable on taking, 664. 

Right relates back on taking, 663. 

Second mortgagee how can take, 664. 

Possession by purchaser — 

Before payment of price, 426. 

Co-owner, 428. 

Decree conditional on payment'of price, 428. 

Entering the property for, 427. 

Purchase-money whether condition of, 426. 

Suit for, 427. 

Vacant, 428. 

Vendor under obligation to give, 426. 

Possession to be given by lessee — See “ Delivery by lessee.” 

Possibility — 

Agreement between expectants not a, 59. 

Alternative promise one of which is illegal for, 63. 

Assignment of rent of future lease, 58. 

Bare, what is a, 58. 

Cannot bo assigned, 58. 

Hindu reversionary intorcst of, 59. 

Mahoinedan Law, rule against, 62. 

Meaning of “ any other ” in the section, 58. 

“ More,” moaning of, 58. 

Naked, what is a, 58. 

No interest in, 58. 

Offerings to a temple, 58. 

Punjab, how far applies the rule of, 63. 

Right to receive offerings from pilgrims resorting to a temple, 58. 
Vendor’s right to purchase- money. 58. 
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Power — 

Revocation of — 

Deprecated in what cases, 255. 

Exercise subject to same rules as transfers, 266. 

Express, 257. 

Irrevocable, 256. 

Nature of, 255. 

Not necessary in a settlement, 256. 

Rectification for inclusion, 256. 

Third person’s consent required, 256. 

When forced, 256. 

Pouter of sale — 

Absolutely vested in mortgagee, 639. 

Advertisement unnecessary, 631. 

Agreement lapse causing loss, 631. 

Assignment of, 640. 

Assignment of part of debt, effect on, 640. 

Auction sale conditions, 638. 

Auctioneer refusing to accept bid of mortgagor, 640. 

Bombay limits, 631. 

Changes in section, 69, 628. 

Conditions for exercise of, 628, 630, 632. 

Default of payment of mortgage-money 630. 

Deposit received in cheque, 632. 

Depreciatory condition, 635. 

Destruction of, 640. 

Different estates, 631. 

Donee of power of appointment, 630. 

Duties of mortgagee exercising, 631, 642. 

Effect of exercise of, on equity of redemption, 642. 

English mortgages, 630. 

Express, 630. 

First and second mortgagee may combine, in, 631, 636. 

Generally, 631. 

Injunction to stay of sale, 639. 

Interest due, 632. 

Clause 2 (b) ineffective, unless principal due, 634. 

Sale for interost only after calling for principal and interest, 634. 
Irregularity in exercise of, 636. 

No protection to purchaser, 636. 

If aware of invalidity or, 636. 

Till completion of sale, 636. 

When aware of sale without notice, 636. 

Purchaser protected against, 636. 

Laches of mortgagor, 642. 

Lis pendens dootrine does not affect, 639. 

Mistake as to amount, 633. 

Mortgage deed retained by mortgagee on, 642. 

Mortgagee exercising, how far trustee, 641. 

Mortgagor cannot purchase, 639. 
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Power of sale — conld. 

Motive of mortgagee immaterial, 636. 

Notice, how served, 633. 

Notice of three months, 634. 

“ Or part thereof,” meaning of, 633. 

Obligation of a mortgagee exorcising, 636. 

Outgoings previous to sale, 642. 

Parties cannot dispense with notice, 632. 

Possession of auction -purchaser, 639. 

Price realized, 631. 

Principal in default, 633. 

• Delay in sale after notice, 633. 

Fresh notice, 633. 

Irregularity in notice, 632. 

44 Such a power,” meaning of, 633. 

Waiver of notice by mortgagor, 633. 

Professed exercise of, 634, 635. 

Damages the only remedy of mortgagor against, 636. 
Damages how measured, 640. 

Exhaustively dealt in Dicker v. Anger slain, 634. 

Promise to postpone, 639. 

Puisne mortgagee restraining a prior mortgagee, 641. 

Punjab, 631. 

Purchase-money left on security of property, 642. 

Rights of mortgagee conducting, 636, 637. 

Sale before expiry of notice, 634. 

Scaring bidders, 635. 

Secretary of State mortgagee, 630. 

Statutory, 629. 

Surplus to whom paid, 642. 

Surprise no ground for, 636. 

Territorial limits for, 631. 

Three months’ default from service, 632. 

Undervalue no ground for, 640. 

Who may exercise the power, 629. 

Who may purchase, 638. 

Preamble, 3. 

Precedent — 

Condition — See “ Condition.” 

Pre-emption — 

Cannot bo made the subject of sale or bargain, 71. 

Claim to, must bo made without delay, 71. 

Custom, need not be asserted or proved, 71. 

Decree for pre-emption cannot be transferred, 71. 

Hindus of Bihar adopt the law, 71. 

Inali enable. 71. 

Incident to the ownership of one land and burden on the other, 71. 
Mortgage, no claim to, 71. 

Mortgage by pre-emptor is not destructive of the right, 71. 
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Pre -emption — contd. 

Object, exclusion of stranger, 71. 

Official Assignee, sale of bankrupt’s property, 71. 

Official Receiver, sale of bankrupt’s property, 71. 

Peculiar to Mahoraedan Law, 71. 

Perpetual lease, no claim to, 71. 

Pre-emptor Mahomedan, vendor and purchaser Hindus, 71. 

Purely personal right, 71. 

Release of dower, no claim to, 71. 

Relinquishment by reversioner, 71. 

Right of substitution, 71. 

.Sale in exchange for maintenance right, no claim to, 71. 

Premium, 799. 

Premium, payment of — See “ Rent.” # 

Price — 

Acknowledgment of receipt of, false, 368. 

Discharge of future maintenance is not, 367. 

✓ Essence of contract of sale, 367. 

Fixed by arbitrators, 367. 

How and when ascertained, 367. 

^ Inadequacy, 367, 369. 

•^Money due on a prior debt is, 366. 

Money partly and partly forbearance to take proceedings, 367. 

Non-payment of, 367. 

Onus on non-payment, 368. 

Paid or promised or part paid and part promised, 367. 

Part consideration paid, 368. 

Payment of, subject to conditions, 367. 

Recital of false, 368. 

Service rendered or to be rendered not, 367. 

Solicitor for the party giving discharge when entitled, 417. 

Third party or stranger cannot attack sale deed for want of consideration, 308* 
^ Time of valuation essence of contract, 367. 

To be fixed by valuers, one subsequently refuses to allow his valuer to fix, 307. 
Trustee selling, to whom to be paid, 417. 

Trustee’s solicitor not entitled to, 417. 

Vendor entitled to receive, 417. 

J What is, and what it includes. 366. 

Prior encumbrance, 739. 

Priority, loss of — See “ Fraud,” “ Misrepresentation ” and “ Gross negleot.” 
General rule os to, 678. 

Not applicable to mortgagee and subsequent purchaser, 678, 

Priority maximum secured — 

Mortgagee londing further advances, 684. 

Rule in Hopkineon v. Bolt, 686. 

Rule in section 48 of the Aot, 684. 
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Priority maximum secured — contd . 

Rule in section 93 applies when no maximum expressed, 685. 

Subsequent mortgagee, his right when maximum expressed in the prior mort- 
gage, 685. 

Priority on transfers — 

Abrogation of, 283. 

Applicable to what cases, 283. 

As between competing auction purchasers, 284. 

Concurrent leases, 284. 

Date of execution and not registration the decisive factor, 283. 

Date of transfer and not possession the determining factor, 283. 

Equitable mortgage within the rule, 283. 

Essence of, 282. 

Essential ingredients, 283. 

Maxim applicable, 282. 

Rival documents need not be executed by the same person, 283. 

Rival instruments must conflict, 283. 

When competing dooumonts executed on the same day, 284. 

Production of documents by mortoaoee — See “Inspection of documents by 
mortgagor.” 

Profits — 

Meaning of, on transfer, 438. 

Salo goes off after purchaser takes possession, 439. 

When purchaser takes possession before completion, 439. 

Proper time and piace, 423. 

Property, care of — See “ Caro of property.” 

Property, definition of, 366. 

Property, transfer of — Also soo “ Immoveable property.” 

Actionable claim, 50. 

Compromise, 51. 

Convertible term with alienation conveyance and assignment, 50. 

Corporation, 52. 

Corporeal and incorporeal, 52. 

Definition, 51. 

Delivery of title is not, 51. 

Easement, 51. 

Exchange, 51. 

Future, 32. 

Himself, 53. 

Hindu idol, 52. 

Hypothecation, 52, 471. 

Living person by, 52. 

Moveables: Soo “ Pledge.” “ Hypothecation.” “ Mortgage of moveables.” 

Partition, 51. 

Real and porsonal, 61. 

Recitals, 

Records public entry in, 51. 

Tangible, 369. 

What amounts to, 51. 
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Property, transferable, 56. 

Bare expectation of future right, 57. 

Contingent remainder, 55. 

Contingent right in corpus, 55. 

Document by Hindu widow to reversioner, 55. 

Equity of redemption, 55. 

Grove, 55. 

Hat , 55. 

Heir-apparent’s chance of succeeding to an estate, 57. 
Hi ndu idol, 55. 

Hindu religious endowment, 55. 

Ingredients which form, 54. 

Insolvents claim in dispute, 55. 

Lease from year to year, 56. 

Legacy on death of kinsmen, 57. 

Maha Brahmin's remuneration, 55. 

Mahomedan shrine, 55. 

Mortgage of chargee’s rights, 56. 

Mortgagee’s rights of lus mortgagor, 55. 

Offerings made at a temple, 55. 

Offerings to a deity, 55. 

Reversion expectant on the determination of a lease, 55. 
Transferable, 57. 

Vested or contingent interest whether, 66, 57. 

Vested remainder, 57. 

Vested right in income, 57. 

What is, 55. 

Worship, right of, 55. 

PB0VI60, WHAT IS A, 4. 

Public, benefit of, 165. 

“Charity,” definition of, 165. 

Charity, private, excluded, 165. 

Christians, 166. 

Hospitals, 166. 

Cy pres doctrine, 168. 

Dharain is void, 168. 

Transfer in perpetuity for, 164. 

Hindu. 

Alins for testator’s spiritual benefit, 167. 

Deity, worship of, 166. 

Distribution of ascertained sums among the poor, 166. 
Education of the poor, 166. 

Feeding the poor, 166, 167. 

Hospitals, 167. 

Idol, endowment of, 166. 

Image, establishment of an, 166. 

Marriage expenses of daughters, 166. 

Pujahs . Durqa and Lakshmi, 167. 
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Public, benefit of — contd. 

Hindu — 

Religious purposes, 166. 

Sadavarat, establishment of, 166. 
a Sradhs, 166. 

Sioratri, feeding poor on night following, 166. 

Travellers, feeding of, 166. 

Well and cistern for animals, 166. 

Idol, not moveable, 168. 

Kherat is void, 168. 

Language, 169. 

Limitation over of property from oue charity to another, 168. 
Masses, trust for, 167. 

Mahomedans — 

Ali Murtaza, celebration of birth of, 168. 

Anniversaries of death ceremonies, 168. 

Fateful, 168. 

Imambara, repairs of, 167. 

Kadam Shariff, 168. 

Koran, reading of, 168. 

Lamps, burning of, in a mosque, 168. 

Marriagos, 168. 

Pilgrimages, 168. 

Section not applicable by reason of section 2 of this Aot, 168. 
Tazias, expenses of keeping, 168. 

Tomb, private, as opposed to that of a saint, 167. 

Wakf, 167. 

Objects under English Law, 165. 

Objects under the Indian Succession Act, 165. 

Parsis, 167. 

Muktad, Baj, Yejushni, 167. 

Religion, 169. 

Resulting trust when not wholly executed, 166. 

Statutes — 

43 Eliz., c. 4, 165. 

Mortmain, 165. 

Charitable Uses Aot, 166. 

Such charitable or public purposes as trustees may think proper, 166. 
Superstitious uses, 169. 

Public office — 

Governed by Statute in England, 78. 

Government of India Act defines office, 78. 

Pay must come out of national fund, 78. 

Public officer — 

Cantonment Committee, 78. 

Defined in the Code of Civil Procedure, 78. 

Indian Army Officer, 78. 

Judge, assignment by, 78. 

Not transferable, 78. 
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Public officer — contd . 

Receiver in insolvency, 78. 

Receiver in suit, 78. 

Salary not liable to attachment and sale, 78. 

Staff Officer, 78. 

Punctuation, not a part of the Act, 5. 

Pujari — See “Mahant.” 

Purchaser — 

Affected with notice of defect, 385, 386. 

Benefits on completion, 448. 

Erroneous description, 388. 

Meaning of, 383. 

Oral contract for sale, right of, in, 365. 

Remedy after completion, 396. 

Rents and profits on completion, 449. 

Rescission right of, 385, 386. 

Restrictive stipulations discharge a, 384, 390. 

Rights of, for 

Defect discovered after conveyance, 396, 398. 

Defect discovered before conveyance, 398. 

Unacquainted with locality, 386. 

Vendor and purchaser, q. v. 

Purchaser’s charge — See “ Charge of purchaser.” 

Purchaser’s liability — 

When ownership has passed, 447. 

Interest on encumbrances, 447. 

Minor, 448. 

Moneys due on encumbrances, 447, 448. 

Public bodies do not apportion, 448. 

Public charges, 447. 

Rent, 448. 

Purchaser with notice of prior contract — 

Cannot plead prior docree against vendor as bar to suit against him, 377,378. 
Decree against, form of, 378. 

Onus, that ho is without notice, 377. 

Possession under original contract a notice, 378. 

Registration of original contract how far notice, 378. 

Specific Relief Act, under section 27 (b) of, 377. 

That he is bona fide, 377. 

Transfer of Property Act under seotion 40 of 377. 

Trust Act, under section 91 of, 377. 

Purchaser’s remedies — 

Cancellation, 457, 459. 

Damages, 456, 459. 

Rectification, 457, 459. 

Repudiation, 456, 458. 

Rescission, 456, 459. 

Return of doposit, 450, 458. 

Speoifio performance, 456, 457. 
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Purchaser’s risk — 

While completion pending, 425. 

“ P ur danas hi n ” lady — S ee “ Alienation by.” 

Quiet enjoyment — 

Absolute or qualified, naturo of covenant, 829. 

Acts held to be breaches, 834. 

Acts held not to bo breaches, 834. 

Agreement for lease, absence of, in, 833. 

Agricultural leases, not extended to, 828. 

“ Any person claiming under the lessor,” meaning cl, 830. 

Bond of covenant sued against, 831. 

Contract, exclusion of, by, 829. 

Covenant in a lease, 827. 

Covenant runs with the land, 833. 

Damages for breach of covenant, 835. 

“ Demise ” whether imports, 828. 

Derogate from his grant, a lessor cannot, 835. 

Disturbance under authority before lease, 832. 

Entry not necessary, 834. 

Eviction by title paramount, 828. 

Extent of covenant for, 835. 

Express covenant for, 830. 

Form of covenant, 830. 

“ Granted and demised,” whether import, 828. 

Implied contract rolates to estate not condition of property, 835. 
Implied covenant, 829. 

Implied covenant when excludod, 832. 

Incident of the covenant for, 828. 

Knowledge at date of lease, how affects, 834. 

“ Lawfully ” occurring in the covenant, meaning of, 830. 

Nature of, covenant for, 828. 

Omission as much a broach as commission, 834. 

Participation must bo active, 832. 

“ Paying and performing,” meaning of, 830. 

“ Poaoeably and quietly,” moaning of, 831. 

Premisos let in floors, 832. 

Purchase by lessor of adjoining property after date < J lease, 831. 
lie -entry for rent is not a breach, 832. 

Rent and covenant for, independent, 834. 

Rent, payment of, not a condition precedent, 833. 

Restrictions on tho covenant, 829. 

Statutory powers, act done under, 834. 

Strangor, disturbance by, no broach, 835. 

Title paramount, person claiming by, interruption by, 830. 
Trespasser, disturbance by, no broach, 835. 

Under-lease, 829. 

Warranty of fitness diffors from covenant for, 829. 

Words raising tho covonant, 828. 

Reasons for enactment, 3. 
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Receipt, 423, 424. 

Attested, 423. 

Receipts in lieu of interest — See “ Mortgagee not liable to account. 

Receiver — Also see “ Alienation by.” 

Agent of the mortgagor, 646. 

Application of moneys received, 646. 

Costs, charges and expenses incurred by, 646. 

Costs of application for payment of, 645. 

Insurance by, 646. 

Liability of person dealing with, 644. 

Modification or variation of section 69 (a), 645. 

Mortgagee’s power under section 69 (a), 643. 

Powers of, 646. 

Removal of, 646. 

Remuneration of, 646. 

Residue after defraying expenses, etc., to whom payable, 645. 

Stage at which the mortgagee may appoint, 646. 

Suit not necessary, 647. 

Vacancy how filled, 646. 

Who may be appointed, 646. 


Recital — 

No evidence, 403. 


Redemption — See also “ Partial redemption,” “ Equity of redemption.’ 

Acquisition a mode of extinction of, 643. 

Amount repayable on, 535. 

Clog on. 550 

Anomalous mortgage within the rule of, 558. 

Call for moneys before expiry of period, 556. 

Condition restraining alienation, 557. 

Collateral bargain, 552. 

Covenant to pay under both mortgages, 555. 

During life of mortgagor, 547. 

Foreign lands, 558. 

Interest heavy rate, 557. 

Long term, 558. 

Option to purchase by mortgagee, 665. 

Postponement of redemption, how far, 668. 

Particular day in the period, 546. 

Pre-emption, 554, 556. 

Perpetual renewal, 556. 

Sell premises to mortgagee, 556. 

Void undertaking, 557. 

Code of Civil Procedure, O. 2, r. 2., 549. 

Decree in suit, 544. 

Dismissal of aotion for, 644. 

Equity of, purchased by mortgagee, 562, 563. 
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Redemption — contd. 

Equity of, not to be sold, 562. 

Equity of. oquity to redeem, 545. 

Acquisition. 543. 

Act of parties, 541. 

Adverse possession, 541. 

Decree of the Court, 544. 

Exchange of lands. 562. 

Extinction of — 

Forfeiture, 543. 

Merger. 541. 

Other cases. 541. 

Release to mortgagee, 541. 

Forfeiture extinguished, 543. 

Indefeasible and invariable, 545. 

Jurisdiction as to minors and lunatics, 538. 

Limitation for, 542. 

Loss of right by mortgagee to notice, 659. 

Merger extinguishes, 541. 

Mortgage divided, how, 548, 549. 

Mortgagee rof using, 537. 

Mortgagor counter-claiming, mortgagee seeking possession, 530. 

Mortgagor cannot be precluded from, 550. 

Notice of, 558, 559. 

Period of, 528. 540. 

Porsonal right, is not, 544. 

Privileges, 544. 

Proviso for, 546. 

Revival of, 543. 

Right not a liability, 544. 

Title, proof of 550. 

Title-deeds, lost by mortgagee, 562. 

Terms of, same whether suit for redemption or foreclosure, 528, 529. 
Withdrawol of, action for, 544. 

Who may sue for, 709. 

Attaching creditor, 715. 

Auction-purchaser, 710. 

Chargee for maintenance, 714. 

Co-mortgagor, 709, 711. 

Co-owner, 709. 

Creditor who has obtained a decree for sale of the mortgaged property, 715. 
Contraot for sale, 710. 

Convict, his administrator, 711. 

Crown, 714. 

Donee from Hindu widow, 709. 

Foreclosure prejudicing person, 713. 

Insolvent, 711. 

Joint tenants, 709, 711. 

Mahomodan widow, 714. 

Mortgagor as unpaid vendor, 714. 
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Redemption — contd. 

Who may sue for — 

Mortgagor with foreclosed interest, 713. 

Mortgagor’s heir, 713. 

Person having an interest in, 709. 

Person having a charge upon, 710. 

Purchaser, and effect thereon, 710. 

Purchaser of different properties consolidated by a mortgagee, 710. 
Plaintiff in a creditor’s suit, 715. 

Prior mortgagee, 712. 

Puisne mortgagee, 712. 

Purchaser of part of equity of redemption, 710. 

Reversioner, 714. 

Sale prejudicing person, 710. 

Sub-mortgagee, 709. 

Specific legatee, 713. 

Subsisting interest or charge essential, 710. 

Subsequent mortgagee, 710, 712. 

Surety for the mortgage-debt or part, 715. 

Tenants in common, 711. 

Tenant for life, 713. 

Whole property, 548, 550, 560. 

Residence — See “ Maintenance, future.” 

Re -ENTRY, PROVISO FOR — 

Actual re-entry or issue of writ necessary, 64. 

Cannot subsist without an estate, 64. 

Effect of, not to avoid, 64. 

Forfeiture clause essential for enforcement, 64. 

Lease executed before the Act, 64. 

Legal owner of reversion can exercise, 63. 

Lessor’s assignee can exercise, for breach before assignment, 63. 

Lessor’s right to determine lease by, 63. 

• Mortgagee in possession subject to a lease has no right of, 63. 
Non-obsorvanco of covenant, on, 64. 

Non-performance of covenant, on, 64. 

Notice inoperative, 64. 

Severance of reversion, on a, 64. 

Usual covenant in a lease confined to non-payment of rent, 63. 

Usual covonant, in a lease not, 64. 

Registration — 

Abstention from inquiry or search, 39. 

Date from which notice operates, 39. 

Distinction between tangible and intangible property, 370. 

Document not duly stamped of, 39. 

Duty of mortgagee, 39. 

Duty of mortgagor, 39. 

Entry in a wrong book, 39. 

Failure to give proper description and, 39. 

Fictitious inclusion of property for, 371. 
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Registratio n — contd. 

Mutation entry, 39. 

Necessary when value leas than Rs. 100 if delivery not possible, 370, 
Old law, 38. 

Prior transaction of, 39. 

Proves intention not transfer, 370. 

When notice, 38, 39. 

Who is deemed to have notice, 39. 

Wrong index, 39. 

‘ Relief,” meaning of, in section 2 (c), 15. 

Religious office — 

Archaka, 69. 

Birt-Acharji , 68. 

Dharam karta, transfer by hereditary, 69. 

Gift of grant for grantee’s perwarish, 69. 

Hereditary managers, 69. 

Karima right in a pagoda, 69. 

Kamam property, 69. 

Maha Brahmin, office of, 68. 

Malabar Devaswam, transfer of, 69. 

MiUavali, office of, 69. 

Pagoda, management of, 68. 

Pala, 68, 70. 

Poojari, 69. 

Priest of village, privileges of, 68. 

Religious foundation, transfer of lands with which endowed, 69. 
Religious trust, sale of, 69. 

Res extra commercium, 68. 

Sacerdotal office, 68. 

Sajjada nashin, office of, 69. 

Shebait, characteristics of the office of, 68, 70. 

Spiritual duties and privileges attached to a, 68. 

Temple right of managing, 69. 

U rollers, 68. 

Vritti, 68. 

Worship, Hindu, involving performance, 69. 

Worship, Mahomedan, connected with religious duties, 69. 

Remainder — 

Acceleration of, 183, 184. 

Contingent, 183, 184. 

Vested, 184. 

What is a, 370. 

Remoteness — See “Unborn person.” 

Renewal of lease— See “ Covenant for renewal." 

66 
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Renewal of lease by mortgagee — See “ Mortgagee renewal of leasehold by,** 

Renewal of mortgaged lease — 

Accretion to which mortgagee is entitled, 649. 

Annuity, 649. 

Assign of the equity of redemption, 649. 

Confession of judgment to obtain, 650. 

Equitable mortgage of expired lease, on, 650. 

Ex-proprietory tenant relinquishing his holding, 650. 

Fraud of mortgagor in obtaining, 650. 

Implied covenants by mortgagor on, 649. 

Mortgagee may spend money for, 650. 

Mortgagor cannot acquire, discharge the encumbrance, 649. 

Rent — Also see “ Lease.” 

Abatement of, 795, 798. 

Administration of estates, 794. 

Advance payment and effect of, 795. 

Agricultural produce over cash, 799. 

Alternative, reservation of, 794. 

Apportionment of, 223, 224, 797. 

Assignability, 797. 

Assignment of reversion, how payment effected, 795, 796. 

Assignment no exoneration to tenant, 795. 

Building when under construction, 794. 

Certainty of amount, 794. 

Collection charge, 795. 

Conditional payment, 795. 

Consideration for lease, 794. 

Consist of, 794. 

Covenant to pay, runs with the land, 794. 

Date of payment, 794. 

« Debt ” not treated as by the Succession Certificate Act, 797. 

Distress for, 809. 

Difference in amount in habendum and reddendum, 794. 

“ Due payment,” meaning of, 797. 

Fixed not on aotual measurement but approximately, 798. 

How payment made, 796. 

Incorporeal hereditaments, 794. 

Insolvency of lessee, 794. 

Interest on arrears, 796. 

Joint lessors, who entitled to, 796. 

Limitation, 798. 

Mortgage by lessor, how liability to pay, 794. 

Not fixed by parties, 799. 

Non-payment, effect of, 796. 

Payable in kind, 795, 

Payment of — 

Agent to reoeive, 863. 

Claim for, 862. 

Co-lessor may sue for whole, 862. 
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Rent — contd . 

Payment of — 

Contract to the contrary, 862. 

Disclaimer by trustee in bankruptcy, 863. 

Eviction of tenant by landlord, 863. 

Eviction of tenant by title paramount, 863. 

Lessor or his agent entitled to, 862. 

Local usage, 862. 

Proper time for, 862. 

Proper place for, 862. 

Transfer does not affect lessee’s liability for, 862. 
Period of time when monthly or yearly payable, 795 
Place of payment of, 796. 

Receipt, right to pass by Collector, 796. 

Recovery of, 797. 

Re-entry for non-payment, 795. 

Reduction, agreement for, 795. 

Service, 794. 

Stranger, reservation to, 795. 

Suit for, 826. 

Suspension, when and how, 797. 

To whom payable, 795. 

Usual covenant in a lease, 794. 

Varieties of, 798. 

Voidable lease, acceptance of, 794. 

Repairs — 

Leasehold to — 

Agricultural, 842. 

Contract to contrary, 842. 

Costs of, 843. 

Covonant for how far implied, 842. 

English Law, 842. 

Expenses, contract for, 842. 

Expenses, of lessee for, 842. 

Form of covonant, 843. 

Interest, allowed on expenses, 844. 

Interest rate of, 844. 

Lessee’s right to make, 842. 

Lessor’s neglect after notice, 842. 

Local usage, 842. 

“ Repairs which he is bound to moko,” meaning of, 843. 
Tenant, implied contract by, to, 843. 

Repairs to leaseholds — See “ Condition of leasehold promises. 

Repeal — 

Acts, 12. 

“ Affect,” meaning of, in seotion 2, 12. 

“ Bo doomed to affoct,” moaning of, in section 2. 
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Repeal — contd . 

Construction on, 12. 

“ Herein,” meaning of, in section 2, 12. 

Savings of enactments, rules, etc., 11. 

Report op Commissioner, 3. 

Report op Select Committee, reperenoe to, 3. 

Representation — 

Misrepresentation — See “ Misrepresentation.” 

Must be of a fact present and existing, 679, 680. 

Plea of non eat factum, 680. 

What is, 679, 680. 

Repudiation after acceptance op title, 416. 

Requisitions on title — Also see “ Appendix.” 

Time within which purchaser should make, 413. 

Time within which vendor should make answers to, 413. 

Rescission — 

After judgment no right to, 414. 

Costs on, 414. 

Good faith in exeroising the right of, 414. 

May be exercised before judgment, 414. 

Notice of, marked “ without prejudice,” 414. 

On discharge of purchaser for misdescription, 414. 

Reason for, need not be stated, 414. 

Right of, is not arbitrary or capricious, 414. 

Right of, lost, 414. 

Time within whioh to withdraw requisitions need not be stated, 413, 414. 
Trustees without title, 414. 

Usual clause as to, 413. 

Construction of a, 413. 

How suspended, 414. 

Indemnity offered by vendor under this, 414. 

Nature of, 413. 

Waiver of, 414. 

Vendor’s right of, co-extensive with that of the purchaser, 413. 

When does the right arise, 413, 414. 

Without answering requisitions, right cannot be exercised, 414. 

Reservation — 

What is a, 421. 

Residence — 

Right analogous to maintenance under section 39, 228. 

See “ Maintenance, future.” 

Rests, mortoaqbb’s liability to account with — 

Broken period not allowed, 676. 

Form of decree, 676. 



INDEX 


1045 


Rests, mortgagee’s liability to account with — contd. 

Liability continues when once it has commenced, 076, 

Mortgagee denies mortgagor’s title, 075. 

Mortgagee retains possession after discharge, 075. 

Mortgagee of leasehold taking possession to prevent forfeiture, 075. 
Ordinary rule, 074. 

Rents at first less then in excess, 075. 

Rents exceed interest, 074, 076. 

When allowed, 075. 

When not allowed, 075. 

Restrictive covenant — 

Consideration, stranger to the, 234. 

Construction of, 233. 

Damages, 237. 

Defect in title, 239. 

General building scheme, as part of a vendor’s benefit under, 233. 
Injunction, 237. 

Intention common to establish a scheme of mutual obligation, 235. 
Negative covenant, 234. 

Negative easement, analogy to, 234. 

Public dedication of land subject to. 

Re-entry by covenantee, 239. 

Re-purchase as affecting, 237. 

Requisites for enforcing, 230. 

Sale in lots, 237. 

Sinews of the land, 231. 

Transferee for consideration when liable, 234. 

Ultra vires the purchaser, 235. 

Vendor may vary, 235. 

When not enforoed, 234. 

Who can annex the burden, 238. 

Restrictive user of premises — See “Lease.” 

Restoration of possession to lessor — See “Delivery by lessee.” 

Restriction on transfer — Also see “ Transfer.” 

Affirmative covenants as, 130. 

Enjoyment in a particular manner, 136, 130. 

Gift on, 136, l$Q. 

Partition on, 136. 

Repugnant to interest oreated, 135. 

Resulting trust on determination of a prior interest, 140. 

Retrospective — 

Act not, 13. 

Exceptions to the rule that the Act is not, 13. 

Mixod procedure and right, 14. 

Procedure, matters of, is, 13, 
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Retrospective — contd. 

Exceptions to rule that Act is not — contd. 

Right of appeal is not procedure, 13. 

Where the Act declares it is, 13. 

Provisions of the Act held not, 14. 

Revenue sale — See “ Surplus sale proceeds.” 

Reversion — 

Assignment, 370. 

Property in possession of tenants, 370. 

What is a, 370 

Reversion on a lease — See “Lease.” 

Reversionary interest, 59, 61, 62. 

Hindu Law possibility, 59. 

Reversionary interest in Hindu Law, transfer of, 59, 60, 61. 
Reversionary lease — See “ Lease.” 

Reversioner — 

Consent of, for legal necessity, 103, 104. 

Consent of, without legal necessity, 103, 104. 

Election by, 103. 

How far bound, 103, 104. 

Impeaching validity, 104. 

Ratification by, 105. 

Without consent of, for legal necessity, 104. 

Without consent of, without legal necessity, 104. 

Right to obtain another document, 470. 

Registration not necessary, 467, 469. 

Right to sue — 

Accounts, right to take, 74. 

Actionable claim differs from, 73. 

Agent, amount due by, 74. 

Agent, amount found due by, 74. 

Agent, assigning right of indemnity, 74. 

Agent, recovery of definite debt from, 74. 

Agreement to lend money enforcement of, 75. 

Breach of contract, for, 73. 

Chitti of borrowed articles, 74. 

Compensation against tenant for use and occupation, 74. 
Contribution right to, 75. 

Earnest money, recovery of, 74. 

Executing contract for future sale of property, 74. 

Indemnity of agent, 74. 

Interest by way of damages, 74. 

Interest due prior to assignment of debt, 75. 

Maintenance allowance, remainder, 74. 

Not transferable, 73. 

Qffloial Assignee, sale by, of lands in possession of alienees, 74, 
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Right to sue — contd. 

Official Receiver, sale by, of insolvent’s property, 74. 

Personal right, 73, 75. 

Purohase amount due to vendor, 74. 

Reconveyance, contract by purchaser, 74. 

Settlement, rights under a, 75. 

Test of transferability, 74. 

Rule against perpetuities — 

Agreement to sell, 150. 

All possible contingencies, 145. 

All the male heirs of, 142. 

“ As near as the rules of law and equity will permit,” 142. 
Construction, 142. 

Covenant for pre-emption, 147, 148. 

Covenant in a lease, 151. 

Cy pres doctrine, 152. 

Difference between sections 13 and 14, 153, 154. 

Difference between sections 14 and 15, 154. 

En ventre sa mere , 145. 

Equitable interest in land, 144, 146. 

Exceptions to the rule, 145, 146. 

Agreement to sell land, 146. 

Corporations, 146. 

Covenants which run with the land, 146. 

Easement in futuro, 146. 

Equity of redemption, 146. 

General powers, 146. 

Mortgagor giving mortgagee preference of presumption, 146. 
Option to purchase, 146. 

Perpetual renewal covenant in a lease, 146. 

Personal contracts, 145. 

Pre-emption, covenant for, 146. 

Restrictive covenant, 146. 

Revocable lioence, 146. 

Statutory intents, 146. 

Transfers for public benefit, 146. 

For the longest period allowed by law, 142. 

Future husband or wife, 147. 

Hindu Law, 151. 

Immediate parties, 146. 

Indemnity, contract of, 162. 

Indefinite failure of issue, 162, 163. 

Inter esse termini, 152. 

Lease in perpetuity, 162. 

“ Life in being,” 145. 

Limitation following a limitation void, 147. 

Lives chosen, 144. 

Mahomedan Law, 161. 

Minority, 144. 

Moveable property, 143. 
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Rule against perpetuities — contd . 

Number of lives, 144. 

Origin and growth, 143. 

Particular estate and remainder created at same time, 143. 
Period how computed, 145. 

Period of gestation, 145. 

Powers, 153. 

Presumption against child bearing, 143. 

Remoteness, 146. 

Transaction not amounting to a transfer of interest, 152. 
Transfer for benefit of public, 154. 

Uncertainty, 142, 143, 144. 

Vesting rules, 145, 146. 

Vesting suspended for more than 21 years, 145. 

Void restrictions on valid limitations, 147. 

What is the, 143. 

Wills, 143. 

Rules — 

Beyond the powers conferred, 780. 

Framed on the original side, 780. 

Power of the Court to make, under Chapter IV, 780. 

Salary of public officer — See “ Public officer.” 

Sale of immoveable property — 

Avoidance of, 373. 

Compromise not a, 366. 

Definition of, 364. 

Easements, grant of, not a, 366. 

Exchange how distinguished, 366. 

How made, 364. 

Offer to give first opportunity to purohaser, 373. 

Perpetuities rules how far applicable, 372. 

Reconveyance, condition of, on, 372. 

Value less than Rs. 100, transfer effected, 371. 

Value more than Rs. 100 how transfer effected, 371. 

Sale of land — 

At one time or different times, 88. 

Best price must be obtained on, 88. 

Conjointly with property not subject to trust, 88. 

Court order for, necessary, 88. 

Covenant for production of deeds on, 89. 

Covenant for title, on, 89. 

Directed to dispose of immoveable property, 88. 

Ownership passes to buyer, 438. 

Rents and profits, apportionment of, 438. 


San, 515. 
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Savings of enactments, etc. 

Budhist Law, 18. 

Division of status, 13. 

Hindu Law, 18. 

Mahornedan Law, 18. 

Partition between co-owners, 13. 

Patni taluks, 13. 

Rajinama of unalienated lands, 12. 

Regulation VIII of 1819, 13. 

Schedule part of the Act, 5. 

S eat, not necessary rN India, 422. 

Searching interrogatory by purchaser, 412. 

Seashore — 

Bombay defined by, meaning of, 416. 

Second mortgaoe, 474. 

Sections, what are they, 4. 

Seller — 

Acquisition of land must be disclosed by, 389, 392. 
Liability of, for. 

Concealment, 384, 386, 386. 

Misdescription, 384, 385, 386, 391. 
Misrepresentation, 384, 385, 386, 391. 
Non-disclosure of defect in title, 385. 

Vendor and purchaser, q. v. 

Meaning of, 383. 

Purchased under a document of doubtful construction, 
Specific performance refused, 386. 

Failure to give notice of a burden to repair, 386. 
When guilty of concealment, 386. 

Seller’s title — See “ Vendor’s title.” 

“ Shebait " — See “ Alienation by.” 

Simple mortgage — 

Attributes of a, 479. 

Charge differs from, 480. 

Concurrent remedies, 480. 

Limitation, 480. 

Nomenclature adopted in different parts of India, 479 
No transfer of ownership, 479. 

Personal covenant, 479. 

Personal obligation may be implied, 479. 

Possession, 479. 

Receiver, 480. 

Redemption, 480. 

Remedies of a, 480. 

Sale, 480. 
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SlMPLB MORTGAGE — COTltd. 

Security of the property, 479. 

Security of twofold nature, 479. 

Servant occupying master’s premises a licensee, 792, 793. 

Service tenures, incidents of — 

Abolition of military service, 67. 

Distinction between grant of office and grant of land, 68. 
Ohatwali, 66. 

Kamam, 67. 

Palayam, 67. 

Swastivachakam, 67. 

VcUan, 67. 

Set-back — See “ Misdescription. ** 

Shares not actionable claim, 946. 

Sound mind what is for the purpose of contract, 92. 

What is, for the purpose of contract, 92. 

Specific performance — 

Instances when the Court grants or refuses, 406, 407, 411. 

“ Spes successions. ” — 

Cannot be assigned, 67. 

Confers no interest, 57. 

Differs from interest arising, 67. 

Not a title to property, 57. 

Stamp — 

After execution, 423. 

Before execution, 423. 

Deed unnecessary for protection of title, 403, 404. 

Purchaser entitled to have it stamped, 403. 

Title-deed unstamped, 403. 

Vendor must bear expense of, on deed being a link in title, 403. 
Under Stamp Aot, section 35, 404, 

Standing timber — 

Cutting and removal of, 23. 

Forest produce are not, 23. 

Fruit trees are not, 23. 

Grass, 22. 

Growing orops or grass, ejusdem generis with, 22, 

Juice of trees, 23. 

Karuvela , 23. 

Mahua grove, 23. 

Mango, 23. 

Not immoveable property, 22. 

Plum, 23, foot-note (a). 

Test for determining whether moveable or immoveable, 23. 
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Standing timber — conui. 

Timber, 22. 

Velvela, 23. 

Where there i8 no actual removal, 23. 

Stipends to pensioners — Soe “ Pension.” 

Stock mortgage, 474. 

Stocks not actionable claim, 946. 

Sub-lease — See “ Assignment by lessee.” 

Sub-leases on surrender or forfeiture — See “ Under-leases.” 
Sub-mortgagee — 

Accounts between mortgagor and, 477. 

Equities of redemption are two, 475. 

Incidents of a, 474. 

Outside the scope of Chapter VIII, 476. 

Powers of sale are two, 475. 

Privity between the original mortgagor and, 477. 

Right of, to redeem prior mortgage, 477. 

Right to foreclose, 477. 

Subsequent acquisition by original mortgagee of his mortgagor’s equity of 
redemption, 477. 

Substitution of original mortgage by subsequent mortgage, 470. 

Takes subject to equities if the original mortgage is fraudulent, 679. 

Trustees may be, 476. 

Subrogation — 

Auotion -purchaser, 727. 

Benami purchase, 734. 

Benefit of securities, 722. 

Co-mortgagor, 719, 720. 

Consolidation, 722. 

Contribution, 722. 

Conventional, 717, 718. 

Doctrine of, 717, 718, 719. 

Delivery of securities, 721. 

Expectant heirs, 720, 727. 

Intention rule exploded, 732, 733. 

Interest allowed, 732. 

Interest rate, 732. 

Legal, 717, 718. 

Limitation, 733. 

Limited amount of liability, 722. 

Marshalling securities, 722. 

Nature of liability, 717, 718, 719. 

Partial, when permitted, 736, 737. 

Partial prohibited, 736, 737. 

Prior encumbrance when discharged, 731, 735. 

Purchaser, 733. 
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Subrogation — contd . 

Purchaser without title, 734. 

Purchaser under invalid Sale, 734. 

Principal debtor really surety, 722. 

Really a principal debtor, 722. 

Restriction on his rights in India, 729. 

Retrospective effect of section 92, 717. 

Reversioner, 728. 

Stranger, 730. 

Surety on redemption, 721. 

Subrogated to rights of mortgagee, 733, 734. 

Tacking, 727. 

Volunteer, 730. 

Waiver of right of subrogation, 722. 

Successive mortgagees — See “ Mesne enourabrance.” 

“ Sudbharna ” — See “ Usufruotuary mortgage, varieties of.” 

Surplus sale proceeds — 

Amendment of section 73, 657. 

Change in form of seourity, 657. 

Charge no longer subsisting on, 659. 

Compulsory acquisition, 659. 

Default of mortgagee causing sale, 668. 

Enforcement of claim though principal not due, 660. 

Hypothecation, 660. 

Judicial sale, 658. 

Limitation, 660. 

Mortgagee purchasing at a sale, 659. 

Partition of undivided share, 659. 

Personal covenant, 660. 

Priorities of claims, 660. 

Restoration of security, effect of, 660. 

Revenue sale, 658. 

Sale must be free from enoumbrances, 668. 

Sale of part of the mortgaged property, 658. 

Substituted security, 667. 

Transformation of seourity, 657. 

What are, 669. 

Surrender of lease — See “ Express surrender” and “Implied surrender. 
Surrender by operation of law — See “ Implied surrender.* 

Survivor — 

Clause how construed, 185. 

Contrary expression how construed, 186. 

Exception to rule in seotion, 186. 

Gift over to, 185. 

How determined when gift follows life interest, 185. 

One of three different meanings attached to, 185. 

Others or other when construed in, 185. 
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Survivor — contd. 

Presumption, 186. 

Several tenancies in case of, 185. 

Time of division, 185. 

Wills, how construed, 186. 

Tacking — 

Abolished in India, 738, 739. 

Salvage payments entitled to, 739. 

Seotion 79 allows, 739. 

“ Subsequent advance ” in section 93, meaning of, 739. 

What is, 738. 

Tangible property, what is, 369. 

Tempest — See “ Destruction.” 

Temples, 114. 

Temporary structure — 

Tenancy lands, 586. 

Usufructuary mortgage, 585. 

Waato by mortgagee, 586. 

When the Act does not apply, 585. 

Tenants in common — See “ Alienation by.” 

Tender — 

Currency in which made, 531, 632. 

Improperly rejected does not extinguish the equity of redemption, 534, 535. 
Mortgagee, when dead, 533. 

Of mortgage-money not a condition precedent to a suit for redemption, 534 
Person to whom made, 534. 

Place of payment, 631. 

Production of money how far necessary, 531. 

Reconveyance demanded on, 533. 

Refusal of, effeot, 634. 

Requisites of a valid, 631. 

Time of payment, 531. 

What is, 530, 531. 

Who should make, 634. 

Tender under Chapter IV — 

Agent holding general power-of-attorney, 779. 

Agent otherwise duly authorized, 778, 779. 

Made to person not residing in the distriot, 778. 

No person found or known to the person desiring to make tho tender, 779. 
Person incompetent to contract — See seotion 103, 779. 

Sufficiency of, 778. 

Tenure — See “ Service tenures.” 

Term, computation op, in a lease — 

Absence of, 883. 

Agreement to loase, time of commencement not specified, 883. 
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Term, computation of, in a lease — contd. 

Commencement — 

When date is fixed, 883. 

When no date is fixed, 883. 

Duration, 883. 

First day when excluded, 883. 

First day when included, 883. 

Habendum , variance with reddendum, 883. 

Option to determine, 883. 

Termination — 

Ascertainment of, 882, 883. 

Lease for a year or years, 882, 883. 

Testamentary power, 103. 

Testimonium, what is a, 422. 

Timber — See “ Standing timber.” 

Time computation in leases — See “ Term, computation of, in a lease. ’ ’ 

Time for performance in — 

Conditional transfer — 

Fraud, preventing act of, 208, 209. 

Where no time is fixed, 207. 

Where time is fixed, 208, 209. 

Title of the Act, 3. 

Title — See “Abstract,” “Abstract of title,” “Covenant for title,” “ Investigation. 
Acceptance of, 416, 417. 

Acts which amount to, 417. 

Co-purchaser not bound by, of joint purchaser, 417. 

Inaccurate representation of the vendor no, 417. 

Deeds collateral to, purchaser not entitled, 412. 

Deduce, meaning of, 404. 

Deeds of title, 401, 402. 

Goods, 404, 405, 406. 

Indemnity with, 404, 405, 406. 

Marketable, 404, 405, 406. 

Root of, 400. 

What title should be adduced, 400, 401. 

When deemed to be shewn, 400, 401. 

When made, 401. 

Title-deeds — 

Benefit of covenant for production extends to assigns of purchaser, 437. 

Care of— See “ Care of title-deeds.” 

Choosing to take a bundle without examining, 682. 

Common to two estates and held by third parties, 437. 

Costs, 438. 

Collateral to title, purchaser cannot demand, 436. 

Covenant for production by vendor, 437. 

Covenant to produce, runs with the land, 436. 

Custody of, by person in possession of estate, 435, 436. 

Delivered on whole purohase-money being paid, 436. 

Delivery to buyer, 401. 
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Title-deeds — contd. 

Greatest value purchaser of, 436, 437. 

Largest lot purchaser entitled to, 436, 437. 

Moaning of largest lot, 438. 

Mortgages, purchaser not entitled to, 436. 

Parting with, with instructions to hand over to a third person, 682. 
Purchaser not bound to complete without, 436. 

Reversioner not having, 683. 

Sale in lots who entitled, 436, 437. 

Sufficient reason for non-delivery but not for non-production, 682. 

Successive sale on, who entitled, 438. 

Tenant in common allowing another who has mortgaged his share, 684. 
Trustee allowing to remain with beneficiary, 684. 

Vendor impliedly covenants to deliver, 436. 

Vendor must pay expenses of obtaining, 436. 

Vendor’s possession or power, 401. 

Vendor’s right to retain, 436. 

What, purchaser entitled to, 436. 

Who should move for them, 401. 

Wills, purchaser not entitled to, 436. 

Title-deeds, care of— S ee “ Care of title-deeds.” 

Transfer— See also “Alienation,” “Restriction on transfer.” 

Accretion of future interest, 129. 

Agreement by donee not to alienate, 130. 

Annuity, 130. 

Bequests, 131. 

Collector’s office, 423. 

Compromise not a transfer, 132. 

Condition restraining, 125. 

Crown, 133. 

Distinction between a contract or an ODtion to 

limitation, 131. P l ° purchaso and a conditional 

Exemptions, 129. 

Family settlement, 129. 

General restraint on, 125. 

Gift, 130. 

How made, 124. 

Hindus, 129. 

Involuntary alienation, 134. 

Leases exempted, 125. 

Limitation of descent, 129. 

Limitation how defined, 125, 128, 129. 

Mahomedans, 129. 

Married woman, when exempted, 125, 130, 131. 

Municipal records, 423. 

Necessity for writing, 124. 

Need for registration, 126. 

Partial restraint on, 126. 

Partition, 131. 
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Transfer — contd . 

Persons affected by, 126. 

Pre-emption, 131. 

Premium, 131. 

Rents, increase of, 128. 

The rule in Shelly’s case, 129. 

Various modes of restricting, 127. 

Transfer, actionable claim — See “ Actionable claim.” 

Transfer, conditional — See “ Conditional transfer.” 

Transfer, fraudulent — See “ Fraudulent transfer.” , 

Transfer of interest by lessee — See “ Assignment by lessee.” 

Transfer of leasehold interest — See “ Assignment of leasehold interest. 

Transfer by lessor — 

Agricultural leases, 880. 

Apportionment on, 881. 

Arrears of rent, lessor entitled, 882. 

Breach prior to, 881. 

Discharge from liabilities by consent of lessee, 880. 

Eviotion on partial, 882. 

Liabilities of lessor on, 882. 

Liabilities of transferee, 882. 

Notice to lessee not necessary, 880. 

Quiet enjoyment, covenant not affected by, 881. 

Rents, transferee entitled to, 882. 

Reversion whole or part of, 880. 

Right of transferee, 882. 

Rights of lessor on, 881. 

Severance of reversion, 881. 

Transfer of mortgage, 467. 

Transfer of mortgage debt and property — 

Arrears of rent, 666. 

Attestation not neoessary, 666. 

Costs, 666. 

Encumbrancer may enforce, 664. 

Enforced by mortgagor, 664. 

Equitable mortgage, 665. 

Equity of redemption old and new, 666. 

How effected, 666. 

Mortgagee in possession exempt, 664, 666. 

Partial, 566. 

Privity between mortgagor and enoumbranoer, 564, 

Stamp duty, 666. 

Separate assignment, 665. 

To third party, 564. 

Transfer, operation of — 

All the estate right, title, interest, etc., 116. 

All other estate, if any, treated as surplusage, 117. 
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TRANSFER, OPERATION OF — COtUd. 

All things attached to earth, 122. 

Debt, 123. 

Different intention, effect of on transfer, 117. 

Easements annexed thereto, 118. 

Fixture as used in English Law, 119. 

Franchise of a ferry. 120. 

Freehold and leasehold property, no distinction, 123. 

Genoral words, what are, 118. 

Grant in India, 121. 

House, 118. 

Interest which the transferor is then capable of passing, 117. 

Joint right, 124. 

Land in a zemindari, 117, 121. 

Law of Property Act, 1925, section 63, 116. 

Leasehold conveyed as freehold, 117. 

Legal incidents are included in a transfer, 118. 

Machinery, 119. 

Maxim “ omnc quod iruedificatur solo ccdit,'" 122. 

Minos, 120. 

Mokarari lease, 121. 

Other property yielding income, 119. 

Passos all interest on transfer in the property, 118. 

Patni taluk, 121. 

Profits, 118. 

Rents, 118. 

Revenue sale, 120. 

Shells, right to dig, 122. 

Title-deeds, 119. 

Transfer by operation of law, 119. 

Trees, property in, 119. 

Transfer by operation of law. 17. 

Apportionment of routs, rule of, not applicable to, 17. 

Covenants for title not implied in a, 17. 

Creditor defeated by debtor, 17. 

Legal practitioner trafficking in, 17. 

Liquidation, sale by, not a, 17. 

Not affected by the Aot, 17. 

Official Roceiver, sole by, not a, 17. 

Sale in execution is a, 17. 

Security bond given to Court is a, 17. 

Transfer not allowed 

Estate of a former in default, 82. 

Lessee under a Court of Wards, 82, 83. 

Untransferable right of occupancy, 81, 82. 

Transfer of property — Also seo “ Proporty, transfer of.” 
Disqualified person, 80, 81. 

Buddhist monk is not a, 81. 

Minor is, for obtaining, 81. 

Person not holding certificate required is not, 81. 
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THE TRANSFER OF PROPERTY ACT. 


Transfer of property — contd. 

Opposed to nature of interest — 

Custom, 80. 

Decorations, 79. 

Impartible raj, 80. 

Land burdened with service of public nature, 79. 
Married woman’s property, 80. 

Primogeniture, 80. 

Provident fund, 80. 

Religious endowments, 80. 

Settled property, 80. 

Swastivachakam, 79. 

Titles, 79. 

Restraint on, 80, 135, 136. 

Transferor — 

Capacity to transfer, 83. 

Limited estate bolder, 83. 


Trespass on leaseholds, 873. 


Trustee — See “Alienation by.” 


“ UnilAYAPATTOM,” 514. 


Unihjrn person, rule as to — 

Absence of present intorost in agreement to grant land, 140. 

Adopted child, 139. 

Child in gremio mat r is, 139. 

Double possibility rule, 141. 

Extinction of trust created, 141. 

Hindu Law, 140, 141. 

Limited estate, 140. 

Mahomedan Law, 141. 

Maintenance and marriago expenses, 141. 

Moveables, 139. 

Prior interest how affected, 140. 

Resulting trust, 140. 

Remoteness, 139. 

Subsequent interest how affected, 140. 

Subsequent interest, who should coine into existence on determination of 
interest, 140. •» 

Time for ascertainment of faote, 141. 

Transfer for, 139. 

When transfer void, 140. 

Wills, provisions in, for, 139. 




